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AMERICAN  AND  ENGLISH 
RAILROAD    CASES. 


VOLUME  XLVIII. 


Louisville  Safety  Vault  &  Trust  Co. 
Louisville  &  Nashville  R.  Co. 

(Kentucky  Court  of  App^als^  November  lOy  iSpi,) 

Oetth — Statute  Imposing  Liability— Constitutional  Law.^A  statute  (Gen. 
Stat.  Ky.  chap.  57,  {  i)  giving  a  right  of  action  to  the  representatives  of  one 
not  in  the  employment  of  a  railroad  company,  who  shall  lose  his  life 
through  the  negligence  or  carelessness  of  the  operators  of  such  railroad, 
is  not  a  violation  of  the  fourteenth  amendment  of  the  constitution  of  the 
United  States,  forbidding  a  state  to  deny  to  *'  any  person  "  the  equal  pro- 
tection of  the  laws,  nor  of  state  constitutional  provisions  guaranteeing 
equal  rights  to  all  persons. 

Same— Action  Under  Statute  -Character  of  Negligence.— Gen.  Stat.  Ky. 
chap.  56, 1  3,  provides  for  an  action  for  the  loss  of  life  caused  by  the  willful 
neglect  of  a  railroad  company ;  §  i  of  the  same  statute  provides  for  an 
action  for  the  loss  of  life  caused  by  the  neglect  or  carelessness  of  a  railroad 
company.  //M,  that  in  an  action  against  a  railroad  company  for  the 
wrongful  death  of  a  person,  the  character  of  the  negligence  alleged  must 
determine  under  which  section  of  the  statute  the  action  is  brought. 

Same — Wrongful  Negligence — Defense  of  Contributory  Negligence. — In  an 
action  to  recover  damages  for  the  wrongful  death  of  a  person,  the  defense 
that  the  deceased  was  guilty  of  contributoiy  negligence  is  not  available 
in  a  case  where  the  death  resulted  from  the  willful  negligence  of  the  de- 
fendant. 

Appeal  from  Louisville  law  and  equity  court 
Hargis  &  Eastin,  for  appellant. 
Lyttleton  Cooke,  for  appellee.    . 

Holt,  C.  J. — James  Schoolcraft,  while  at  work  for  the 
Standard  Oil  Company  upon  a  switch  belonging  to  it,  but 
which  was  connected  with  the  appellee's  road,  was     c^„efUt«d. 
struck  by  a  car,  which  was  suddenly  put  in  motion 
by  a  car  being  backed  by  those  in  charge  of  it  for  the  ap- 
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pellee-from  its  road  onto  the  switch,  and  so  injured  that  he 
died  in  a  short  time.  The  petition  avers  that  the  injury  was 
the  result  of  willful  neglect  upon  the  part  of  those  in  charge 
of  appellee's  car.  It  auso  sets  forth  fully  the  mariner  of  the 
injury.  Section  3,  chap.  57,  Gen.  St.,  gives  a  right  of  action 
to  the  widow,  heir,  or  personal  representative  of  the  deceased, 
if  the  life  be  lost  by  the  willful  neglect  of  any  person,  com- 
pany, or  corporation,  their  agents  or  servants,  and  in  such  a 
case  punitive  damages  may  be  recovered.  Section  i  of  the 
same  chapter  provides:  **  If  the  life  of  any  person  not  in  the 
employment  of  a  railroad  company  shall  be  lost  in  this  com- 
monwealth by  reason  of  the  negligence  or  carelessness  of  the 
proprietor  or  proprietors  of  any  railroad,  or  by  the  unfitness 
or  negligence,  or  carelessness  of  their  servants  or  agents,  the 
personal  representative  of  the  person  whose  life  is  so  lost 
may  institute  suit,  and  recover  damages,  in  the  same  manner 
that  the  person  himself  might  have  done  for  any  injury,  where 
.  death  did  not  ensue.**  Section  3,  as  construea  by  this  court, 
only  gives  a  right  of  action  if  the  deceased  leaves  a  widow 
or  child.  Because  this  was  not  averred,  a  demurrer  was 
presented  to  the  petition,  but  overruled.  The  appellee  then 
asked  that  the  appellant  be  compelled  to  elect  whether  it 
would  prosecute  the  action  under  the  first  or  third  section  of 
the  statute ;  and,  being  required  over  its  objection  to  do  so, 
it  elected  to  proceed  under  the  first,  and  thereupon  the  ap- 
pellee filed  its  answer.  It  inter  alia  set  up  that  the  deceased 
i^ft  no  widow  or  child;  denied  that  his  aeath  resulted  from 
neglect  of  any  character  upon  its  part ;  and  avers  that  it  was 
caused  by  his  own  negligence.  A  demurrer  to  the  first  de- 
fense was  overruled,  notwithstanding  the  appellant  had  been 
compelled  to,  and  had  elected  to,  proceed  under  section  i  of 
the  statute.  The  appellant  then  filed  its  reply.  A  demurrer 
was  presented  to  it,  the  grounds  being — First,  that  it  did  not 
deny  the  deceased  left  no  widow  or  child ;  and,  second,  that 
the  action  could  not  be  maintained  under  section  i,  because 
it  violates  both  the  state  and  United  States  constitutions. 
At  this  stage  of  the  proceeding  the  case  was  transferred  from 
the  court  of  common  pleas  to  the  Louisville  law  and  equitv 
court ;  and  the  latter  carried  the  demurrer  £0  the  reply  back 
to  the  petition,  and  sustained  it  to  it  upon  the  ground  that 
the  first  section  of  the  statute  is  unconstitutional.  The  ap- 
pellant failing  to  plead  further,  the  action  was  dismissed,  and 
It  has  appealed. 

It  is  urged,  first,  that  the  action  of  the  lower  court  must 
be  sustained  because  the  suit  was  in  fact  brought  under  the 
third  section  of  the  statute.  The  character  of  neglect  alleged 
must  determine  whether  a  recovery  is  sought  under  the  one 
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^JT  the  Other  section;  that  is,  if  the  proceeding  be  under  the 

third  section,  the  neglect  must  be  averred  to  have 

oeeri  willful,  because  it  is  the  creature  of  the  stat-  u«4«r  which 

^^^;  but,  if  under  the  first,  then  it  is  sufficient  to  ■^^••■•' 
^ver  the  injury  resulted  from  negligence,  or,  at  Ji*iIiIJl2I*' 
/east,  to  state  "facts  showing  it.  Givens*  Adm'r 
^Kentucky  Cent.  R.  Co.,  89  Ky.— ,  15  S.  W.  Rep.  1057. 
tievG,  however,  while  willful  neglect  was  averred,  yet  the 
circumstances  of  the  injury  were  fully  stated,  showing  neg- 
ligence, if  truly  set  out;  and  the  appellee,  by  its  own  motion, 
compelled  the  appellant  to  elect  to  proceed  under  the  first 
section  of  the  statute.  Moreover,  the  appellee  in  its  answer 
deniedl  that  the  injury  resulted  from  neglect  of  any  character 
upon  its  part,  and  pleaded  the  negligence  of  the  deceased  as 
ine  cause  of  it,  which  is  not  available  in  a  case  where  death 
results  from  the  willful  neglect  of  the  defendant.  The  issue 
was  therefore  fully  made  up  as  an  action  under  the  first  sec- 
tion. The  fact  that  the  court,  after  the  election  had  been 
made,  refused  to  strike  out  of  the  petition  the  averments  re- 
lating to  willful  neglect,  cannot  cause  the  party  to  be  re- 
g^^ded  as  prosecuting  an  action  of  a  character  different  from 
that  fixed  by  the  election,  and  which  could  be  maintained 
upon  the  petition,  as  it  fully  set  forth  the  manner  of  the  in- 
J"T^»  and  sho\^d,  accoiding  to  the  facts  stated,  that  it  was 
the  result  of  negligence. 

,  *^  is  urged  with  great  ingenuity  and  ability,  however,  that 
the  first  section  of  the  statute  is  unconstitutional ;  that  it  is 
'"  Violation  of  the  fourteenth  amendment  to  the 
constitution  of  the  United  States,  which  forbids  a     J^JJl'J^,,'^ 
state  denying  to  "any  person'*  within  its  jurisdic-     xi^i^^  '*" 

J  *^  the  equal  protection  of  the  laws ;  and  that  it 

K^  Contravenes  those  provisions  of  our  state  bill  of  rights 
^^^h  guaranty  equal  rights  to  all  persons  under  the  Taw, 
^  u^^^  impartial  administration  of  justice.  It  is  said  that  it 
niafces  two  discriminations — First,  that  it  authorizes  an  action 
^?^inst  railroads  alone,  instead  of  against  all  persons ;  and, 
t\\^^^*  that  it  gives  a  ri^ht  of  action  as  against  a  railroad  to 
,  ^  persons,  save  those  m  its  employ.  The  appellee  will  not, 
L^^^ver,  be  heard  to  complain  upon  the  latter  ground.  It 
•.^^  Ho  interest  in  that  question.     Indeed  the  exception  is  for 

I  benefit.  Cooley,  Const.  Lim.  side  p.  163. 
^jj*^  is  well  settled  that  a  corporation  is  "a person"  within 
o.^  Cleaning  of  the  fourteenth  amendment  to  the  United 
of  u^  constitution  ;  that  it  is  entitled  to  the  equal  protection 
o  ^He  laws ;  and  that  no  state  can  to  any  extent  deny  it. 
A  ^^  Clara  Co.  v.  Southern  Pac.  R.  Co.,  1 18  U.  S.  396,  24  Am. 

*^»ig.  R.  Cas.  523  ;  Pembino,  etc.,  M.  Co.  v.  Pennsylvania, 
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125  U.  S.  181,  22  Am.  &  Eng.  Corp.  Cas.  542.  But  this  con- 
stitutional provision  does  not  affect  the  police  power  of  the 
state,  which  is  to  be  exercised  for  the  protection  and  safety 
of  its  citizens.  It  was  not  the  purpose  of  the  constitution  to 
disarm  the  state  of  the  power  to  guard  the  public  safety.  It 
is  true,  also,  that  corporations  are  embraced  by  the  provisions 
of  our  state  bill  of  rights  to  which  we  have  alluded.  It  will 
be  noticed,  however,  that  the.  statute  in  question  does  not 
give  a  right  of  action  merely  against  railroad  corporations^ 
but  it  applies  to  each  proprietor  of  a  railroad,  whether  oper- 
ated by  an  individual,  partnership,  or  corporation.  It  applies 
not  merely  to  corporations  operating  railroads,  but  to  all 
persons  operating  them.  It  is  therefore  unlike  the  case  of 
Gordon  v.  Winchester  Building,  etc.,  Assoc,  12  Bush  (Ky.), 
no,  where  it  was  attempted  to  give  to  one  corporation  the 
right  to  charge  a  greater  rate  of  interest  than  the  general 
law  allowed  ;  or  Smith  v.  Warden,  80  Ky.  608,  where  one 
officer  was  given  time  to  distrain  for  his  fees,  regardless  of 
the  general  limitation  law,  which  applied  to  all  other  officers ; 
or  Kentucky  Trust  Co.  v.  Lewis,  82  Ky.  579,  where  a  legis- 
lative act  sought  to  confer  upon  one  particular  corporation 
the  right  to  sell  land  mortgaged  to  it,  or  held  ^by  it  m  trust, 
without  the  intervention  of  a  court.  Upon  tlie  other  hand^ 
the  case  of  Boardof  Internal  Improvement  7k  Scearce,  2  Duv. 
(K^.),  576,  is  not,  as  is  claimed  b^  the  appellant,  decisive  of 
this  case.  It  involved  the  constitutionality  of  the  third  sec- 
tion of  the  statute.  It  was  urged  that  the  charter  of  the  com- 
pany was  a  contract,  and  that  the  third  section  of  the  statute 
impaired  its  obligation  by  making  the  corporation  liable, 
where  it  was  not  so  by  its  charter  and  the  contemporaneous 
law  ;  but  this  claim  was  denied.  It  has  been  so  often  said 
that  the  law  should  alwaysaim  at  equal  rights  and  privileges  ; 
that  it  should  afford  the  same  rule  for  the  rich  and  the  poor, 
the  high  and  the  low ;  that  it  would  not  bear  repetition,  but 
for  the  importance  of  its  being  always  observed.  Undoubt- 
edly partial  legislation  is  inimical  to  justice  and  free  govern- 
ment. The  same  burden  should  be  imposed  upon  all. under 
the  like  circumstances.  The  legislature  cannot,  for  instance^ 
impose  a  different  or  additional  penalty  upon  one  litigant,  in 
case  of  failure,  from  what  it  does  upon  all  other  litigants. 
It  cannot  select  a  particular  individual  from  a  class  or  a  lo- 
cality, and  subject  him  to  special  burdens  or  peculiar  rules 
different  from  those  imposed  upon  others  of  the  same  class 
or  same  locality.  If,  however,  legislation  like  that  now  in 
question  cannot  be  upheld  as  constitutional,  then  much  neces- 
sary legislation,  and  which  is  vital  to  the  interests  and  safety 
of  the  public,  must  fail.    The  police  power  of  a  slate  cer- 
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tainly  extends  to  all  matters  necessary  to  the  protection  of 
the  health,  morals,  and  safety  of  the  pu*blic.     The  conduct 
of  railroads  is  a  highly  dangerous  business.     More  people 
are  brought  in  contact  with  it  than  with  any  other  danger- 
ous  agency.     While  necessary  to  the  business  of  the  country, 
and  entitled  to  a  proper  protection  under  the  law,  yet  its 
control  by  the  law  is  highly  essential  to  the  safety  and  pro- 
lection  of  the  public,  because  so  many  persons  come  within 
reach  of  injury  from  it.     In  fact,  this  control  is  at  this  time, 
when   railroad  transportation  is  almost  the  wonder  of  the 
<lay,  absolutely  necessary  to  the  safety  and  well  being  of  the 
public  ;  and,  if  those  operating  railroads  cannot  be  made  sub- 
ject to  laws  relating  speciall3'  to  them,  then  the  safety  and 
rights  of  others  will  be  largely  at  their  mercy.     If,  however, 
a  law  like  this  one,  which  meets  a  particular  and  public  ne- 
^j^^^ty,  cannot  be  upheld  as  falling  within  the  exercise  of 
tne  police  power,  yet  there  is  anot!her  ground  upon  which, 
to  our  minds,  it  can  clearly  rest.     As  already  said,  this  statute 
<Joes  not  single  out  a  particular  individual  or  corporation, 
^^^     subject  him  or  it  to  special  burdens  or  peculiar  rules; 
^^^r  cloes  it  do  so  as  to  some  of  those  engaged  in  a  particular 
"siness,  as,  f£>r  instance,  the  Chinese  in    the  laundry  busi- 
ness, ^nj  which  the  supreme  court  of  the  United  States  con- 
7  A^*^^^  in  the  case  of  Soon  Hing  v,  Crowley,  113  U.  S.  703, 
]    ^^}^    &  Eng.  Corp.  Cas.  646  ;  but  it  subjects  all  in  a  partic- 
"  ^  t>usiness  to  its  provisions,  just  as  a  law  relative  to  banks. 
?     V|^^  conduct  of  banking,  would  subject  all  in  that  partic- 
^^r  ^visiness  to  its  terms.     Legislation  of  like  character  is  to 
T^^^^nd  upon  the  statute  books  of  every  state. 
Jr  ^^  said,  however,  that  railroads  are  but  a  single  kind  of 
ooe  '^^^  carriers,  and  that  this  statute  does  not  include  those 
Jg^^  ting  lines  of  stage-coaches,  canals,   etc.     If  this  argu- 
.   ^^  is  to  prevail,  then  legislative  power  to  require  railroads 
doiiK^^^  their  tracks,  making  them  liable  for  the  value,  or 
(1  ?1^  value,  of  all  stock  injured  by  their  trains,  and  a  variety 
y  *^*^dred  legislation,  which  has  been  upheld  by  the  courts 
A  V^  the  ground  that  it  is  necessary  to  the  public  safety,  can- 
tion  '^  maintained.     If  it  be  said,  however,  that  this  legisla- 
roaH^^  by  virtue  of  the  police  power,  as  is  that  requiring  rail- 
^j^j    ^  to  post  their  rates,  number  their  cars,  disuse  steam  in 
j^^^^>  ring  their  bells  and  blow  their  whistles  at  public  cross- 
ligL^.^r  in  centers  of  population,  under  pain  of  a  penalty  or 
jj^^*ity  for  injury  to  persons,  yet  here  we  have  a  business  or 
oth  ^^J^  possessing  some   rights  not  generally   enjoj^ed  by 


"<i^ 


puV^^^ ;  one  peculiar  to  itself,  and  more  largely  affecting  the 

•      *^^  than  another;  one  extremely  hazardous,  and  attended 

^ ngers  peculiar  to  it:  from  the  necessity  of  the  case, if 
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for  no  other  reason,  it  should  be  regarded  as  sui generis;  that 
those  engaged  in  it  should  in  law  be  held  to  be  a  separate  and 
distinct  class,  like  bankers  ;  and  that  a  law  may  be  therefore 
made  to  apply  to  them  generally.  Such  a  statute  affects  all 
similarly  situated  ;  it  imposes  the  same  burden  upon  all  in  the 
like  business  ;  and  therefore  affords  equal  protection.  While, 
in  the  broad  sense  of  the  term,  it  is  special  legislation,  yet  it 
is  not  b(  such  a  character  as  to  fall  within  the  constitutional 
inhibition.  This  view,  it  seems  to  us,  is  fully  sustained  by  the 
case  of  Missouri  Pac.  R.  Co.?^  Mackey,  127  U.  S.  205,  33  Am. 
&  Eng.  R.  Cas.  390,  and  is  also  supported  by  the  reasoning 
in  Minneapolis  &  St.  L.  R.  Co.  z\  Beckwith,  129  U.  S.  27, 
38  Am.  &  feng.  R.  Cas.  267.  The  first  case  relates  to  a  Kan- 
sas statute,  which  provides  t  "  Every  railroad  company  or- 
fanized  or  doing  business  in  this  state  shall  be  liable  for  all 
amages  done  to  any  employe  of  such  company  in  conse- 
quence of  any  negligence  of  its  agents,  or  by  any  mismanage- 
ment of  its  engineers  or  other  employe,  to  any  person  sus- 
taining such  damage.  "  It  was  held  that  it  did  not  deprive 
the  railroad  company  of  its  property  without  due  process  of 
law ;  that  it  did  not  deny  to  it  the  equal  protection  of  the 
law  ;  and  was  not  in  violation  of  the  fourteenth  amendment 
to  the  constitution  of  the  United  States.  The  court  in  its 
opinion  uses  this  language :  "  The  objection  that  the  law  of 
1874  deprives  the  railroad  companies  of  the  equal  protection 
of  the  laws  is  even  less  tenable  than  the  one  considered.  It 
seems  to  rest  upon  the  theory  that  legislation  which  is  special 
in  its  character  is  necessarily  within  the  constitutional  inhi- 
bition ;  but  nothing  can  be  further  from  the  fact.  The  greater 
part  of  all  legislation  is  special,  either  in  the  object  sought  to 
be  attained  by  it,  or  in  the  extent  of  its  application.  jLaws 
for  the  improvement  of  municipalities,  the  opening  and  wid- 
ening of  particular  streets,  the  introduction  of  water  and  gas, 
and  other  arrangements  for  the  safety  and  convenience  of 
their  inhabitants,  and  laws  for  the  irrigation  and  drainage  of 
particular  lands,  for  the  construction  ol  levees,  and  the  bridg- 
ing of  navigable  rivers,  are^instances  of  this  kind.  Such  leg- 
islation does  not  infringe  upon  the  clause  of  the  fourteenth 
amendment  requiring  equal  protection  of  the  laws,  because 
it  is  special  in  its  character.  If  in  conflict  at  all  with  that 
clause,  it  must  be  on  other  grounds.  And  when  legislation 
applies  to  particular  bodies  or  associations,  imposing^  upon 
them  additional  liabilities,  it  is  not  open  to  the  objection  that 
it  denies  to  them  the  equal  protection  of  the  laws,  if  all  per- 
sons brought  under  its  influence  are  treated  alike  under  the 
same  conditions.  A  law  giving  to  mechanics  a  iien  on  build- 
ings, constructed  or  repaired  by  them,  for  the  amount  ot 
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their  work,  and  a  law  requiring   railroad   corporations  to 
^'■ect  and  maintain  fences  along  their  roads,  separating  them 
from  land  of  adjoining  proprietors  so  as  to  keep  cattle  off 
their  tracks,  are  instances  of  this  kind.     Such  legislation  is 
"ot  obnoxious  to  the  last  clause  of  the  fourteenth  amendment, 
'' aij  persons  subject  to  it  are  treatedalike  under  similar  cir- 
^Wflistahces  and  conditions  in  respect  both  of  the  privileges 
conferred  and  the  liabilities  imposed.  "     It  seems  to  us  this 
reasoning  is  not  only  correct,  but  the  rule  l^id  down  a  just 
one.       It  is  certainly  vital  to  a  vast  amount  of  existing  nec- 
^^^O^  legislation,  which  now  not  only  affords  public  safety 
and  protects  individual  right,  but  some  of  which  protects  and 
advances  the  interests  of  the  appellee  and  those  similarly  in- 
terested.   Tested   by  it,  the  statute  in  question  is  constitu- 
tional.    The  judgment  is  reversed,  and  cause  remanded  for 
lurther  proceedings  consistent  with  this  opinion. 

Construction  of  the  Constitutional  Guarantee  of  Equal  Rights. — The  four- 
teenth amendment  of  the  constitution  of  the  United  States  forbidding  any 
Slate  to  deny  to  "  any  person  "  within  its  jurisdiction,  the  equal  protec- 
tion of  the  laws,  implies  that  such  person  is  exempt  from  any  greater  bur- 
den tHa^n  such  as  are  imposed  upon  others  under  like  circumstances.  San- 
n»atao  County  v.  Southern  Pacific  R.  Co.  (C.  C).  8  Am.  &  Eng.  R.  Cas.  i ; 
^nta.  Clara  County  v.  Southern  Pacific  R.  Co.  (C.  C),  13  Am.  A  Eng.  R. 
V^-  I  Si.  The  cases  construing  this  constitutional  provision  arc  reviewed 
'^  the  note  8  Am.  &  Eng,  R.  Cas.  56. 

^^nsititutionality  of  Statutes  Imposing  Liability  for  Death. — A  statute  ini- 
P^"*S  a  liability  upon  corporations  and  private  associations  of  persons, 
oHk^^    wrongful  death  of  any  person,  resulting  from  any  act  or  omission 

,'«e  officers  or  agents  of  such  companies  or  associations,  and  omitting 
.°*'*^  pose  any  such  liability  upon  individuals  under  the  same  ciFcumstanccs. 
s  unconstitutional.  Smith  v,  Louisville  &  N.  R.  Co.,  75  Ala.  449,  21  Am. 
^g'^S'-   R.Cas.  157. 

road*^  ^he  statute  authorizing  the  recovery  of  $5000  damages  against  a  rail- 
in  vi  ^^^^^Pany  for  negligently  causing  the  death  of  a  passenger,  is  not 
jJQj^  ^*^*-iion  of  the  fourteenth  amendment  of  the  United  States  constitu- 
Un,I  ^^^  of  §  30  of  Art.  2  of  the  constitution  of  Missouri,  or  of  Art.  7  of  the 
^f  ,^_J^^  States  constitution,  as  attempting  to  deprive  the  railroad  company 
iur\»'  »  ^^operty  without  due  process  of  law,  or  deprive  it  of  its  right  to  a 
R.  Ca*^*'^'    ^^^^^^  ^^-  Missouri  Pacific  R.  Co.,  87  Mo.  239,  26  Am.  &  Eng. 

'pjT^^'-  268. 
Ija„^?  <}eorgia  act  of  1878  allowing  a  wife  to  recover  full  value  of  her  hus- 
Qg^^     ^.  1  ife,  in  case  of  his  homicide,  is  not  unconstitutional  or  invalid. 

p.  Sia  R.  Co.  V.  Pittman,  73  Ga.  325,  26  Am.  &  Eng.  R.  Cas.  474. 
vide»^  fatt  that  a  statute  allowing  a  recovery  for  a  wrongful  death,  pro- 
jnc^  ^^at  in  actions  therefor,  such  expenses  as  the  deceased  would  ha\  e 
the  rt^^^  ^^  ^^  W^^d  should  not  be  deducted  from  the  value  of  the  life  (;f 
isiatV^^c^c^t  does  not  render  the  statute  unconstitutional  as  special  k-- 
76.      '^n.    Clay  V.  Central  R.  &  B.  Co..  84  Ga.  345, 42  Am.  &  Eng.  R.  Cas. 

ing  •^P'^)vision  in  a  statute  allowing  a  recovery  for  a  wrongful  death,  dclin- 
niere.1  ^  P^'^ase  contained  in  the  act  "  full  value  of  the  life  of  the  deceased.  ' 
iudi^*V  prescribes  a  rule  for  the  measure  of  damages,  and  does  not  usurp 
Clav  "inunctions  by  prescribing  a  rule  for  the  construction  of  a  wront;. 
^  ^^  Central  R.  &  B.  Co.,  84  Ga.  345.  42  Am.  &  Eng.  R.  Cas.  76. 
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Cofittruetion  of  Kentucky  Statute  Qiving  Remedy  for  Death — Who  May 
Sue  to  Recover  Punitive  Damages.— Gen.  St.  Ky.,  chap.  57,  {  3.  provides  that  if 
the  life  of  any  person  be  lost  by  the  willful  neglect  of  any  person,  company, 
or  corporation,  its  agents  or  servants,  the  widow,  heir,  or  personal  repre- 
sentative may  sue  and  recover  punitive  damages  for  the  loss  of  life.  Sec- 
tion I  gives  to  the  personal  representative  of  one  killed  by  the  negligence 
of  the  proprietor,  agent,  or  servants  of  a  railroad  company  of  which  de- 
ceased was  not  a  servant,  the  n^ht  to  recover  damages  just  as  the  person 
would  have  had  for  the  injurv  if  death  h^d  not  resulted.  Held,  that  in  an 
action  to  recover  punitive  damages  on  the  ground  that  the  death  was 
caused  by  the  willful  negligence  of  the  agents  of  the  company,  ther5  can 
be  no  recovery,  under  section  i.  Nor  can  there  be  any  recovery  under 
said  section  3,  unless  the  deceased  left  a  widow  or  child.  Cincinnati,  N. 
O.  &  T.  P.  R.  Co.  z/.  Prcwitt  s  Admr.  (Ky.  Nov.  7.  1891),  17  S.  W.  Rep.  485- 


Nelson 
Galveston,  Harrisburg  &  San  Antonio  R.  Co. 

(7<P  Texas,  621.) 

'  Death — Right  of  Posthumous  Child  to  Maintain  Action. — A  posthumous 
child  is  entitled  to  recover  damages  for  the  death  of  his  father,  resulting 
from  injuries  inflicted  by  the  negligence  of  a  railroad  company,  under  a 
statute  (Rev.  St.  Tex.  art.  2903)  providing  that  an  action  on  account  of  in- 
juries causin^r  death  "  shall  be  for  the  sole  and  exclusive  benefit  of  the 
surviving  children."  The  term  "children  "  in  this  statute  includes  a  post- 
humous child. 

Same— Same^Statute  of  Limitations. — The  fact  that  the  mother  of  a 
posthumous  child  was  capable  of  sumg  for  damages  for  the  death  of  her 
husband  when  the  cause  of  action  accrued,  does  not  set  the  statute  of  limi- 
tations in  motion  as  against  such  child. 

Same — Same— Effect  of  Prior  Suit  Brought  by  Child's  Mother. — A  post- 
humous child  is  not  concluded  from  suing  to  recover  damages  for  the 
death  of  his  father  by  a  suit  brought  by  his  mother  and  another  beneficiary 
under  the  statute  and  a  recovery  thereunder. 

Commissioners*  decision.    Appeal  from   Bexar  District 
Court. 
l^  McLeary  &  King^iud  H.  E.  Barnard^  for  appellant 

C  Upson,  for  appellee. 

Hobby,  J. — The  questions  raised  in  this  case  are  :  Whether 
a  posthumous  child  is  entitled  to  recover  damages  for  the 
death  of  his  father,  resulting  from  injuries  inflicted 
wn^ud*"'"  ^y  ^^^  alleged  negligence  of  the  appellee  com- 
pany.  Second,  It  the  mother  of  such  child  be 
capable  of  suing  for  such  damages  when  the  cause  of  action 
accrues,  does  the  statute  of  limitations  run  against  the  child  ? 
Third,  Is  said  child  concluded  bv  a  suit  brought  by  its 
mother  and  another  beneficiary  against  the  company,  under 
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our  Statute  ?  In  the  case  of  Missouri  Pacific  R.  Co.  v.  Lehm- 
berg.  75  Tex.  6i,  it  is  stated  in  the  opinion  by  Associate 
Justice  Henry  that  "  one  of  the  children  was  born  a  month 
after  the  death  "  of  his  father ;  and  a  recovery  was  had  by 
such  child  in  that  case.  But  the  question  before  us  was  not 
discussed  in  the  opinion,  nor  raised  by  the  assignments. 

The  suit  was  brought  by  the  mother  of  the  appellant,  Gus- 
tave  Nelson,  as  his  next  friend,  to  recover  damages  for  the 
death  of  his  father,  resulting  from  injuries  negli- 
gently inflicted  on  his  father  by  the  appellee  com-  '^**** 
pany.  The  petition  was  filed  on  the  i8th  day  of  August, 
1885.  The  averments  in  it  necessary  to  a  proper  understand- 
ing of  the  questions  involved  show  that  the  plaintiff's  father, 
Gustave  A,  Nelson,  was  killed  instantly  in  a  collision  occur- 
ring on  defendant's  road  on  the  25th  day  of  April,  1882,  which 
was  caused  by  the  alleged  "gross  carelessness  and  criminal 
and  outrageous  negligence  of  the  defendant's  officers,"  etc.; 
that  the  plaintiff  was  born  on  Nov.  7,  1882,  and  is  the  legiti- 
mate son  of  said  Gustave  Nelson  and  Margaret  Nelson,  his 
next  friend,  now  2ifeme  sole.  The  deceased  left  no  surviv- 
ing father  or  mother,  but  only  his  widow,  the  said  Margaret 
Nelson,  and  a  daughter,  IQite  Barbara  Nelson,  and  plaintiff, 
at  the  time  of  said  collision  **  unborn,  and  in  his  mother's 
womb."  It  is  further  alleged  that  said  Margaret  and  said 
Kate  Barbara  "  compromised  and  settled  their  claims  against 
said  company  arising  out  of  the  death  of  said  Gustave  Nel- 
son, but  that  none  nas  been  made  of  plaintiff's  claim,  and 
he  is  entitled  to  compensation,"  etc.  Actual  damages  are 
laid  at  $25,000,  and  exemplary  damages  at  $10,000.  Excep- 
tions to  the  petition  were  filed  by  the  company  on  Septem- 
ber 8,  1885,  on  the  ground  that  it  showed  that  plaintiff's  cause 
of  action  accrued  more  than  one  year  before  its  filing,  and 
that,  if  any  cause  of  action  ever  existed,  it  appeared  to  have 
been  fuUy'paid  and  discharged.  These  exceptions  were  over- 
ruled by  the  court  on  September  19,  1885.  On  September 
24,  1888,  an  amended  answer  was  filed  by  the  company,  con- 
taining a  general  denial,  and  specially  alleging  that  the  in- 
juries, from  which  it  is  alleged  6ustave  Nelson  died,  a  judg- 
ment was  recovered  against  the  company  for,  on  June  14, 
1882,  in  the  sum  of  $5,088,  in  a  suit  brought  by  plaintiff's 
mother,  in  the  district  court  of  Bexar  county,  for  the  benefit 
of  the  children  of  Gustave  Nelson  and  herself :  that  this  amount 
was  paid  to  the  parties  entitled  thereto  ;  and  that  it  discharged 
all  claims  against  defendant.  The  answer  also  averred  that 
afrthe  time  of  the  death  of  said  Gustave  Nelson,  the  plaintiff 
was  an  unkown  quantity, — unborn  ;  had  not  then,  and  does 
not  now,  have  an)-  right  of  action  against  the  company   by 
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reason  of  said  death.  The  statute  of  limitations  of  one  year 
is  pleaded  by  the  company.  In  bar  of  plaintiff's  right  to 
recover,  it  is  also  pleaded  that  from  the  date  of  plaintiff's 
birth,  November  7,  1882,  until  the  institution  of  this  suit,  on 
August  18,  1885,  his  mother,  natural  guardian  and  next  friend, 
was  able  and  had  the  right  to  sue  for  his  benefit,  if  he  had 
any  right;  that  she  failed  to  bring  suit  within. one  year  after 
plaintiff's  birth  ;  and  that  he  is  therefore  barred.  On  Septem- 
ber 25,  1888,  the  plaintiff  excepted  specially  to  the  last  plea 
of  the  company,  alleging  that  plaintiff  was  unborn  at  the  time 
of  his  father's  death,  and  had  no  right  of  action  ;  and  except- 
ing also  to  the  plea  of  limitation  setup  by  the  company.  These 
exceptions  to  the  answer  were  by  the  court  overruled,  on 
September  27,  1888,  and  it  was  further  ordered  that  the  pre- 
vious ruling  of  the  court,  overruling  defendant's  exceptions 
to  the  petition,  be  revoked  and  set  aside,  and  that  the  gen- 
eral and  special  exceptions  filed  by  the  company  on  Septem- 
ber 8,  1885,  to  the  petition  be  sustained.  Plaintiff  declining 
to  amend,  the  cause  was  dismissed.  The  judgment  of  the 
lower  court  is  before  us  on  appeal  by  the  plaintiff,  the  appel- 
lant here. 

We  canndt  determine  whether  this  suit  was  dismissed  be- 
cause it  was  believed  that  no  right  of  action  accrued  to  plaint- 
iff, under  our  statute,  for  the  recovery  of  damages 
GroQBdsror  {qj-  ^^q  death  of  his  father  from  the  causes  alleged, 
••irby"cl«rt  '^y  reason  of  the  fact  that  he  was  born  after  the 
below.  death  of  his  father;  or,  because  the  plaintiff  was 

thought  falsely  concluded  by  a  suit  previously 
brought  by  his  mother  for  herself  and  another  child,  upon 
the  theory  that  only  one  suit  was  maintainable;  or  because 
he  was  barred  by  reason  of  the  fact  that  his  mother  was  capiw 
ble  of  suing  for  him  at  the  time  of  his  father's  death,  and  this 
suit  was  not  brought  within  one  year  thereafter.  Whether 
one  or  more  of  the  foregoing  reasons  influenced  the  judg- 
ment of  the  court  below  we  are  not  apprised.  Therefore,  as 
we  consider  the  last-mentioned  questions  settled  in  this  state 
adversely  to  the  decision  below,  we  will  consider  the  ground 
first  mentioned,  as  principally  affording  the  basis  of  the  judg- 
ment of  the  lower  court. 

It  is,  in  effect,  claimed  by  the  appellee  that  at  the  time  of 
the  death  of  the  plaintiff's  father,  on  the  25th  April,  1882,  the 
plaintiff  was  not  in  being,  was  unborn  and  unknown, 
Ri^htor  and  an  unheard  of  quantity,  having  no  legal  ex- 
eh^M tomMii.  istence,  and  no  right  of  action  for  the  injuries  com- 
t«u  anion,  plained  of.  This  is  unquestionably  true,  unless-  it 
is  given  by  a  fair  and  reasonable  construction  of 
the  statute.     The  right  of  action  in  a  case  of  this  character 
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is  wholly  Statutory.  It  did  not  exist  at  common  law,  as  it 
died  with  the  person.  Such  seems  to  have  been  the  law  until 
the  passage  in  1846  of  **  Lord  Campbeirs  Act,"  by  the  British 
parliament.  This  act  authorized  a  recover)'  for  injuries  re- 
suiting^  in  death  by  the  personal  representative  of  the  de- 
ceased. It  is  said  to  be  substantially  jn  force  in  nearly  all  of 
the  states.  Louisville  &  N.  R.  Co.  v.  Sanders,  86  Kj.  259. 
In  our  own  state,  this  right  of  action  is  wisely  recognized  by 
the  organic  law,  supplemented  by  guarded  legislative  pro- 
visions, enacted  for  the  purposes  of  securing  to  the  benefici- 
aries just  compensation  in  a  case  meriting  it,  and  protecting- 
the  defendant  from  excessive  recoveries.  After  giving  the 
right  to  sue  for  actual  damages  on  account  of  injuries  causing 
the  death  of  a  person,  our  statute  (article  2903  of  the  Revised 
Statutes)  provides :  "  The  action  shall  be  for  the  sole  and  ex- 
clusive benefit  of  the  surviving  *  *  *  children  *  *  -' 
of  the  person  whose  death  shall  have  been  so  caused,*'  etc. 
The  question,  then,  is  whether  the  term  •*  children,"  as  used 
in  the  statute,  includs  a  posthumous  child  of  "  the  person 
whose  death  shall  have  been  so  caused,"  etc.  Was  it  the  in- 
tention of  the  legislature  that  such  child  should,  equally  with 
other  children  of  the  deceased,  be  entitled  to  the  benefit  oi 
this  article?  and,  if  so,  is  that  made  manifest  by  the  language 
used  ?  Whether,  and  to  what  extent  a  posthumous  child  can 
take  and  hold  property  by  inheritance  and  purchase,  and  what 
are  his  rights  generally,  under  careiully  framed  statutes  and 
wills,  is  a  question  which  has  been  illuminated  by  the  learning 
of  many  of  the  sages  of  the  English  law.  Pei  haps  no  case, 
when  it  was  decided  in  1798,  involved  more  important  rights 
than  that  of  Thellusson  v.  Woodford,  4  Ves.  319.  Counsel 
and  judges  of  high  authority  engaged  in  its  discussion  and  de- 
cision. Replying  to  the  contention  that  an  unborn  child  was 
a  nonentity,  and,  in  that  case,  the  limitation  was  therefore 
void,  Mr.  Justice  Buller  said:  **  Let  us  see  what  the  non- 
entity can  do.  He  may  be  vouched  in  a  recovery,  though 
it  is  for  the  purpose  of  making  him  answer  over  in  value. 
He  may  be  an  executor.  He  may  take  under  the  statute  of 
distributions.  He  may  have  an  injunction,  a  guardian." 
Lord  Hardwicke,  discussing  the  same  question,  held  that  a 
child  in  the  mother's  womb  is  a  person  in  rertwt  naturay  and 
that  by  the  rules  of  the  civil  and  common  law  "  she  [the  child  ] 
was,  to  all  intents  and  purposes,  a  child,  as  if  born  in  her 
father's  lifetime."  Speaking  of  the  civU  law,  which  limits 
the  operation  of  this  rule  to  cases  where  it  is  for  the  benefit 
of  the  child  to  be  considered  as  born,  he  says  it  is  to  be  con- 
sidered as  living  for  all  purposes.  Many  old  English  cases 
are  cited  in  the  case  referred  to  deciding  that  such  a  child 
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was  held  to  be  living  at  the  death  of  the  testator ;  and  that  an 
unborn  child  was  entitled,  under  the  "  description  of  *  children 
born/"  as  being  within  the  reason  and  motive  of  a  gilt.     In 
Doe  V.  Clarke,  2  H.  Bl.  399,  it  was  held  "that  whereversuch 
consideration  would  be  for  his  benefit,  a  child  en  ventre sa  mere 
should  be  considered  as  absolutely  born."     Goodtitle  v.  Wood, 
7  Term  R.  103,  is  to  the  effect  that  there  is  no  difference  be- 
tween a  child  actually  born  and  a   child   en   ventre  sa  mere. 
Again,  in  Lancashire  v,  Lancashire,  5  Term  R.  49,  it  is  said : 
*'  No  agreement  founded  on  law  and  natural  justice  is  in  lavor 
of  the  child  born  during  the  father's  life  that  does  not  equally 
extend  to  a  posthumous  child."     The  law  must  make  the  same 
presumption  in  the  favor  of  one  that  it  does  in  favor  of  the 
other.     This  case  concludes  with  the  declaration  of  the  prin- 
ciple "  that  a   posthumous  child   must  be  considered  in  the 
same  situation,  and  entitled  to  the  same  benefits,  as  one  born 
during  the  life  of  its  father."     Such  is  the  doctrine  of  cases 
decided  in    1798,  almost  a  century  since,   establishing   the 
rights  of  such  children  to  that  character  of  property,  real 
estate,  which  has  been  generally  regarded  as  the  most  at- 
tractive and  .valuable  over  which  the  dominion  of  man  has 
been  asserted,  and  the  ownership  of  which  then*  carried  with 
it  privileges  and  rights  frequently  coveted  more  than  the 
property  itself.     If,  then,  the  construction  of  wills,  devises, 
and  statutes  was  such  as  operated  to  enable  a  posthumous 
child  to  inherit  and  hold  property  of  the  character  described, 
and  considered  him  in  all  respects  as  entitled  to  the  rights  oi 
a  child  born  before  the  death  of  the  father,  can  there  be  any 
reasonable  doubt  that  the  proper  construction  of  our  statute, 
giving  the  right  of  action  to  the  "  surviving  children  "  of  the 
person  whose  death  was  caused,  etc.,  includes  the  plaintiff 
in  this  case,  as  one  of   such  children?     Had  the  expression 
*'  surviving  children  "  been  used  in  a  will  in  the  same  connec- 
tion as  in  the  statute,  and  had  it  been  for  the  benefit  of  the 
posthumous  child  to  take,  under  the  authorities  cited  it  would 
be  held  to  apply  to  him.     Had  the  children  born  before  the 
lather's  death  been  provided  for  by  will,  and  it  was  silent  as 
to  the  posthumous  child,  nevertheless  he   would  not  be  ex- 
cluded under  the  will   because  not  named.     The  principle 
underlying  this   is  that   it  would   not  be  presumed  that  the 
testator  intended  to  exclude  such  child  from  the  benefits  of 
the  will  merely  because  he  had  not  expressly  mentioned  him 
as  such,  and  had  expressly  referred  to  the  children  born  be- 
fore his  death.     There  can  be  no  stronger  reason  for  presum- 
ing that  the  legislature  intended  to  exclude   a  posthumous 
child  from  the  benefit  of  article  2903  than  there  would  be  for 
supposing  a  testator,  by  the  use  of  similar  language,  intended 


Digitized  by  LjOOQ  IC 


VOL.  48]  DEATH — POSTHUMOUS  CHILD.  1 3 

to  exclude  him.  We  conclude,  therefore,  that  it  was  mani- 
festly the  purpose  qi  the  legislature  to  give  the  right  of  action, 
in  a  case  like  the  present,  to  all  of  the  surviving  children  of 
the  deceased.  We  think,  also,  that  the  plaintiff  in  this  case, 
although  unborn  at  the  time  of  his  father's  death,  was  in  being, 
and  one  of  his  surviving  children. 

The  remaining  questions  affecting  the  plaintiffs*  right  to 
sue,  and  which  are  raised  on  this  appeal,  require,  we  think, 
but  a  brief  consideration.  It  is  claimed  by  ap-  g^,„j^  ^ 
pellee  that  there  is  but  one  cause  of  action,  which  uIiuiiobh. 
accrues  at  the  time  of  the  death  of  the  party  in- 
jured ;  that  the  action  shall  be  for  the  sole  benefit  of  the  sur- 
viving wife  and  children  in  being,  and  there  can  be  but  one 
recovery ;  and  that  if,  at  the  time  of  the  accrual  of  the  cause 
of  action,  there  is  any  person  entitled  to  sue,  laboring  under 
no  disability,  and  the  action  is  not  brought  within  one  year 
after  itsaccrual,  there  can  be  no  recovery.  In  support  of  this 
doctrine,  we  are  cited  to  the  case  of  Louisville  &  N.  R.  Co.  v. 
Sanders,  86  Ky.  259,  decided  by  the  court  of  appeals  of  Ken- 
tucky. Although  the  opinion  emanates  from  a  court  of  rec- 
ognized ability  and  high  authority,  the  principles  there  an- 
nounced are  certainly  not  in  accord  with  those  well  established 
in  our  state.  The  Kentucky  statute,  in  a  case  like  the  one 
under  consideration,  provides  that  the  widow,  heir,  or  personal 
representative  of  the  deceased  shall  have  the  right  to  sue  and 
recover  punitive  damages  for  the  loss,  etc.  It  requires,  as 
does  our  general  law  of  limitation,  that  the  suit  shall  be 
brought  within  one  year  next  after  the  cause  of  action  shall 
accrue.  There  is  also  a  provision  in  the  statutes  of  that  state 
giving  infants,  etc.,  the  same  length  of  time  after  the  removal 
of  their  disability  to  bring  suit,  These  statutes  were  cited 
in  the  case  mentioned,  and  it  was  held  that,  '*  as  the  statute 
giving  the  right  of  action  was  punitive,  there  could  be  but 
one  recovery  ;  and  as  there  is  but  one  cause  of  action,  and  the 
right  to  sue  upon  it  is  given  to  either  of  three  persons,  and 
there  is  one  in  esse  who  can  sue,  and  fails  to  do  so,  within  one 
year  from  the  accrual  of  the  cause  of  action,  all  are  barred, 
although  the  others  mav  be  under  the  disability  of  minoritv." 
In  the  case  cited,  the  doctrine  that  the  infant  was  barred  by 
the  statute  of  limitation  of  one  year  seems  to  be  predicated  up- 
on the  rule  that  there  can  be  but  one  recovery.  As  this  rule 
does  not  obtain  in  our  state,  the  doctrine  of  the  case  cited 
does  not  apply.  It  is  true,  as  claimed  by  the  appellee,  that 
the  statute  only  contemplated  that  one  suit  should  be  brought. 
But  this  means  one  suit  brought  for  all  the  beneficiaries,  or 
one  to  which  they  are  made  parties.  Galveston,  H.  &  S.  A. 
R.  Co.  V.  Kutac,  72  Tex.  643, 37  Am.  &  Eng.  R.  Cas.  470.    The 
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purpose  of   the  statute,  in  this  respect,  is  to  prevent  the  de- 
fendant, the  company,  from  being  subjected  to  a 
puiBUffBot    double   payment  to  any  one  beneficiary,     if  the 
llltlt^.^1    mother  and  one  child  sue,  and  recover  only  the 

former  talts.  1111  t*  i*'* 

compensation  awarded  them  by  a  verdict,  and,  as  m 
this  case,  another  child  sues,  it  cannot  be  precluded  on  the 
ground  that  one  action  has  been  brought  by  all  the  benefici- 
aries, or  that  one  beneficiary  has  brought  the  action  for  all, 
because  no  such  action  has  been  brought.  If  it  had,  it  would 
be  the  one  suit  contemplated  by  the  statute.  The  amount  to 
which  all  the  beneficiaries  would  be  entitled,  if  at  all.  would 
be  included  in  that  suit,  and  another  could  not  be  properly 
brought,  and  a  second  judgement,  in  whole  or  in  part,  re- 
covered against  the  same  detendant.  But  if  the  amount  of 
compensation  of  any  one  of  the  beneficiaries  had  not  been  in- 
cluded in  such  suit,  and  he  is  entitled  to  it,  upon  no  principle 
of  reason  should  he  be  concluded  by  a  judgment  in  which  his 
rights  were  not  considered.  If  the  defendant  is  liable  to  three 
beneficiaries  under  the  statute,  the  aggregate  compensation 
to  which  they  are  justly  entitled  should  be  no  greater, 
whether  it  be  recovered  in  three  suits  brought  by  one,  each 
of  them,  or  one  suit  brought  by  all. 

It  is  unnecessary  to  consider  the  question  presented  by  the 
fourth,  fifth,  and  tenth  assignments  of  error^  as  it  is  not  prob- 
able that  they  will  be  raised  upon  another  trial  of  this  cause. 
Because  the  court  erred  in  overruling  the  plaintiff's  special 
exceptions,  filed  on  September  25,  1888,  to  the  defendant's 
answer,  filed  on  the  24th  September,  1888,  and  because  of  the 
error  in  sustaining  the  defendant's  general  and  special  ex- 
ceptions, filed  September  8, 1885,  ^^  plaintiff's  original  petition, 
and  in  dismissing  plaintiff's  suit,  we  think  the  judgment  should 
be  reversed,  and  the  cause  remanded. 

Stayton,  C.  J. — Report  of  the  commission  of  appeals  ex- 
amined, their  opinion  adopted,  and  the  judgment  is  reversed, 
and  the  cause  remanded. 

Action  for  Death — Necessity  for  Alleging  and  Showing  Pecuniary  Injury. — 
In  Hurst  v,  Detroit  City  R.  Co.,  84  Mich.  539,  it  was  held  that  How.  Stat. 
Mich.  §  8314,  which  permits  the  personal  representatives  of  a  deceased 
person  whose  death  was  caused  by  the  wrongful  act,  neglect,  or  default  of 
another  to  bring  an  action  for  the  damages  thereby  sustained,  clearly  con- 
templates that  pecuniary  injury  must  result  from  such  act.  neglect,  or  de- 
fault, which  must  be  alleged  in  the  declaration  and  shown  by  the  evidence. 
In  a  suit  by  the  administrator  of  the  estate  of  a  deceasea  infant  whose 
parents  are  entitled  to  the  damages  recoverable  under  How.  Stat.  Mich.  S 
8314,  for  his  negligent  killing,  the  measure  of  such  damages,  if  any  are  re- 
coverable in  such  cases,  is  limited  to  his  prospective  earnings  until  of  full 
age,  which  damages  are  special  in  their  character,  and  must  be  specially 
f)leaded,  and  established  by  the  evidence.     The  court  said  :  *'  The  action  is 


Digitized  by  LjOOQ  IC 


VOL.  48]  DEATH — POSTHUMOUS  CHILD.  1 5 

by  the  administrator  of  the  intestate's  estate,  and  if  any  recovery  is  had,  it 
is  under  the  statute  for  the  benefit  of  the  parents, — the  father  and  mother, 
who  are  both  hving.  It  is  for  the  pecuniar^r  loss  sustained  by  them  ;  and 
ihe  measure  of  such  damages,  if  any  are  recoverable  in  such  cases,  is 
limited  to  the  prospective  earnings  of  the  child  until  his  arrival  at  the  age 
4»f  21  years,  taken  in  connection  with  his  prospect  of  life,  less  the  expenses 
t>f  his  care  and  supporf;.  Rajnowski  v.  Detroit,  B.  C.  &  A.  R.  Co.,  74  Mich. 
:o;  2  Thomp.  Neg.  1292.  There  would  also  be  alimiuupon  this,  depend- 
ent upon  the  probable  duration  of  the  lives  of  the  parents,  as  no  estimate 
of  such  prospective  earnings  could  extend  beyond  the  expectancy  of  the 
lives  of  the  parents  and  the  survivor  of  them.  Clinton  v.  Lanmg,  61  Mich. 
360.  It  is  well  stated  by  counsel  for  the  defendant  that  it  has  the  same  el- 
ement and  the  same  measure  of  damage  which  the  parent  sustains  and  can 
recover  in  case  of  permanent  injury  resulting  in  partial  or  total  disability 
of  the  child  to  render  services  to  the  parent;  that  it  is  also  equivalent  to 
I  he  element  of  actual  damages  recoverable  by  an  injured  party  who  is  dis- 
abled, and  thus  rendered  unable  to  perform  his  usual  work,  or  apply  him- 
s<;lf  to  his  trade,  and  thereby  he  loses  his  prospective  earnings  ;  and  that 
This  may  be  termed  the  pecuniary  damage  or  loss  sustained  by  the  injured 
])arty.  The  question  is  therefore  presented  whether  damages  of  this  char- 
acter are  special  in  their  nature,  and  not  such  as  necessarily  flow  from  the 
injury,  or,  as  in  this  case,  necessarily  follow  from  the  fact  that  death  results 
from  the  injury.  It  is  contended  on  the  part  of  the  plaintiff  that  the  stat- 
ute does  not  contemplate  that  such  damages  are  special,  but  refers  ever\' 
such  action  to  the  jury,  to  estimate  and  give  such  damages  as  they  shall 
deem  fair  and  just.  The  statute  provides  that  when  a  person  is  killed  by 
negligence,  and  pecuniary  injury  results,  the  right  of  action  for  such  in- 
jury survives  to  the  personal  representatives.  It  clearly  contemplates  that 
}>ecuniary  injury  mpst  result  from  the  negligent  act ;  and  therefore  to  en- 
title a  party  to  recover  in  such  action,  the  negligence  must  not  only  be  es- 
tablished, but  also  some  pecuniary  injury  or  loss  must  be  shown  by  evi- 
dence. Such  damages  for  the  loss  of  prospective  earnings  are  special  in 
iheir  character,  and  must  be  specially  pleaded,  and  a  recovery  can  only  be 
had  upon  evidence  establishmg  the  fact.  Pennsylvania  Co.  v.  Lilly,  73 
Ind.  254, 4  Am.  &  Eng.  R.  Cas.  540 ;  Gilligan  v.  New  York  &  H.  R.  Co.,  i  E. 
I).  Smith,  (N.  Y.),  453 ;  Baldwin  v.  Western  R.  Corp.,  4  Gray,  (Mass.)  333  ; 
Tomlinson  v,  Derby,  43  Conn.  562;  Taylor  v.  Monroe,  Id.  42  ;  Gilligan  ?'. 
New  York  &  H.  R.  Co.  i  E.  D.  Smith,  459  ;  Dunn  v.  Cass.  Ave.  &  F.  G.  R. 
Co.,  21  Mo.  App.  205  ;  Matthews  v.  Missouri  Pac.  R.Co.,  26  Mo.  App.  84; 
Perry  V,  Georgia  R.  &  B.  Co.,  85  Ga.  193;  Louisville  &  N.  R.  Co.  v,  Orr, 
91  Ala.  548. " 

Same— Release  of  Right  of  Action  of  Injured  Party  Prior  to  His  Death. — In 
Pierce  v.  Richmond  &  D.  R.  Co.,  33  S.  Car.  566,  it  was  held  that  an  admin- 
istrator cannot  maintain  an  action  for  damages  for  the  death  of  his  intes- 
tate bv  the  wrongful  act,  neglect,  or  default  of  another  under  S.  C.  Gen. 
Stat.  }  2183-21 86  where  the  party  injured,  prior  to  his  death  releases  his 
right  of  action.  The  court  said  :  "  It  seems  to  us  clear,  therefore,  that  the 
circuit  judge  erred  in  refusing  to  receive  in  evidence  the  release  offered  by 
the  defendant,  for  it  cannot  be  doubted  that  if  the  deceased  had  not  died, 
and  such  release  had  been  pleaded  and  proved  in  an  action  instituted  by 
him  to  recover  damages  for  the  injury  alleged  to  have  been  done  him  by 
the  wrongful  act  of  the  defendant,  it  would  have  been  a  bar  to  such  action, 
unless  it  had  been  made  to  appear  that  such  release  was  obtained  by  fraud 
or  duress.  So  far  as  we  are  informed,  we  have  no  authoritative  construc- 
tion of  the  provisions  of  this  statute  by  the  courts  of  this  state,  and  it  can- 
not be  denied  that  the  cases  elsewhere,  upon  similar  statutes,  are  some- 
what conflicting.    But  the  construction  which  we  have  adopted  seems  to 
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us  to  be  the  only  legitimate  one  which  can  be  deduced  from  the  terms  of 
the  statute,  and  it  has  the  support  of  high  authority,  both  in  decided  cases 
and  in  the  treatises  of  eminent  authors.  See  Read  v.  Great  Eastern  R.  Co.. 
L.  R.  3  Q.  B.  555 ;  Senior  v.  Ward.  102  E.  C.  L.  392 ;  Griffiths  v.  Earl  01 
Dudley,  9  Q.  B.  Div.  357  ;  Littlewood  v.  Mayor,  etc.,  of  N.  Y.,  89  N.  Y.  24 ; 
Cooley,  Torts,  263,  264 ;  2  Redf.  R.  R.  (4th  Ed.)  250  ;  Pierce,  R.  R.  392 ; 
Pat.  Ry.  Ace.  Law,  410,  508 ;  Shear.  &  R.  Neg.  §  301 ;  2  Thomp.  N^.  1286. 
It  is  contended,  however,  that  the  provisions  6f  section  2186  render  it  neces- 
sary to  place  a  different  construction  upon  section  2183  from  that  which  has 
been  applied  elsewhere  to  similar  statutes,  because  it  is  urged  that  section 
3183,  excluding  a  right  of  action  in  the  case  there  specified,  implies  that 
there  is  no  such  exclusion  in  any  other  case,  under  the  maxim,  expressio 
unius  est  exclusio  alterius.  Such  does  not  seem  to  be  either  the  form  or 
intent  of  section  2186.  It  does  not  purport  to  constitute  an  exception  to 
any  previous  general  declaration.  On  the  contrary,  its  real  object  was  to 
prevent  a  double  remedy  for  the  same  wrongful  act  in  any  possible  case. 
A  right  of  action  having  been  secured  to  the  administrator  in  all  cases  in 
which  an  action  might  have  been  maintained  by  the  deceased,  if  he  had 
not  died,  it  might  have  been  contended  that  the  administrator  could  still 
bring  his  action,  even  though  the  deceased  had,  in  his  lifetime,  brought 
his  action,  and  recovered  judgment,  because  the  test  of  the  right  of  the  ad- 
ministrator to  maintain  his  action,  being  the  right  of  the  deceased  to  re 
cover,  which  had  been  demonstrated  by  his  recovery  of  judgment  in  his 
lifetime,  would,  so  far  from  barring,  establish  the  right  of  the  adminstra- 
tor  to  recover ;  and  hence,  to  avoid  this  double  liability  for  the  same  wrong- 
ful act,  the  provisions  of  section  2186  were  inserted,  not  as  an  exception, 
but  as  a  separate  section.  "    See  also  note  1 5  Am.  &  Eng  R.  Cas.  1 55. 

Same —Separate  Causes  of  Action— Pleadings.— The  right  of  action  given 
by  How.  Stat.  Mich.  §  8313,  to  the  personal  representatives  of  a  deceased 
person  for  the  pecuniary  injury  resulting  from  his  negligent  killing,  and 
that  which  survives  under  Act  No.  113,  Laws  of  1885  (3  How.  Stat.  §  7397). 
for  negligent  injuries  to  the  person,  are  separate  and  distinct  causes  of 
action,  and  the  latter  cannot  be  introduced  into  a  cause  based  upon  the 
right  given  under  the  first  statute  cited,  by  way  of  amendment  to  the  dec- 
laration.   Hurst  V.  Detroit  Citv  R.  Co.,  84  Mich.  539. 


Henderson,  Hull  &  Co.,  Limited, 

V. 

Philadelphia  &  Reading  R.  Co. 

[Pennsylvania  Supreme  Court,  October  26,  i8gr) 

Fires— Burden  of  Proof— Presumption  of  Negligence.— In  an  action  tore- 
cover  damages  for  the  destruction  of  property  by  fire  communicated  from 
a  railroad  locomotive,  the  plaintiff  must  not  only  show  that  the  fire  in 
question  was  communicated  from  defendant's  engines,  but  has  the  addi- 
tional burden  to  prove  negligence  in  the  construction  or  management  of 
such  enojines. 

Duty  of  Company  to  Prevent  Fires— Sufficiency  of  Appliance— Sparic-ar. 
festers.— In  case  of  loss  by  fire  attributable  to  sparks  from  a  railroad  com- 
pany's locomotive,  the  absence  of  a  spark-arrester  is  prima  facie  evidence 
of  negligence  on  the  part  of  thecompany.  The  absenceof  a  spark-arrester 
will  be  inferred  where  it  is  shown  that  sparks  of  large  size  were  emitted, 
and  were  carried  to  a  long  distance,  setting  fire  to  property. 
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How  Ptaintrff  May  Prove  Negtigence— Circumstantial  Evidence.— Although 
the  plaintiff  in  an  action  for  injuries  caused  by  tire,  has  the  burden  of  prov* 
ifig  negligence  in  the  construction  or  management  of  the  railroad  com  pa- 
ny's  engines,  it  is  not  required  that  this  fact  be  established  by  direct  or 
positive  proof ;  it  may  be  established  by  circumstantial  evidence  ;  and  any 
proper  evidence  from  which  negligence  may  be  inferred  is  sufficient  to 
throw  the  burden  on  the  defendant. 

Admissibility  of  Evidence  as  to  Other  Fires. — Where  the  locomotive  which 
caused  the  fire  for  which  the  action  is  brought,  is  not  identified,  the  plaint- 
iff may  prove  that  the  defendant's  locomotives  generally,  or  many  of  them., 
at  or  about  the  time  of  the  occurrence  in  question,  threw  sparks  of  un- 
usual size  and  kindled  fires  upon  that  part  of  defendant's  road.  In  the  ad- 
mission of  such  evidence,  reasonable  latitude  must  be  allowed  ;  and  the 
plaintiff  is  not  confined  to  the  exact  or  precise  time  of  the  occurrence. 

Appeal  from  Philadelphia  Court  of  Common  Pleas. 

Action  hy  Henderson,  Hull  &  Co.,  Limited,  against  the 
Philadelphia  &  Reading  Railrolad  Company,  to  recover  for 
the  destruction  of  plaintiff's  mill  by  fire.  Judgment  for  plaint- 
iff.   Defendant  appeals.     Reversed. 

Gavin  W.  Hart,  for  appellant. 

P.  F.  Rothermel,  Jr.,  for  appellee. 

Clark,  J. — This  action  was  brought  to  recover  damages 
for  the  destruction  by  fire  of  the  plaintiff's  sash  and  door  mill 
at  Montgomery,  in  Lycoming  county.  The  mill 
was  situate  between  the  Pennsylvania  and  Phila-  ^'^  •***«<'' 
delphia  &  Reading  Railroads ;  the  former  passing  in  front, 
ana  the  latter  in  the  rear,  of  the  mill.  The  plaintiff  alleges 
that  the  fire,  which  occurred  on  the  loth'day  of  August,  1888, 
was  communicated  from  sparks  emitted  by  the  defendant's  en- 
gines. The  fire  was  discovered  about  6  or  6:15  o'clock  P.  M.^ 
in  the  upper  part  of  the  ventilator,  on  the  side  next  the  defend- 
ant's road.  Tne  ventilator  was  about  30  feet  high,  and  was  with- 
in 22  feet  of  the  defendant's  road.  The  watchman  testifies  that 
he  came  on  duty  that  evening  about  fifteen  minutes  before 
shutting  down  time,  and  that  the  mill  shut  down  at  about 
5:30  P.  M.  mill  time,  or  5:15  railroad  time  ;  that  after  he  came 
on  duty,  and  before  the  fire,  two  trains  passed, — the  first  a 
coal  train  going  north,  drawn  by  an  engine  which  he  could 
not  identify  ;  and,  about  fifteen  minutes  later,  a  freight  train,, 
drawn  by  engine  No.  yz.  The  defendant's  evidence,  how- 
ever, showed  that  two  other  engines,  drawing  passenger 
trains,  passed  this  point,  one  at  5:21  and  the  other  at  5:22  P. 
M.,  neither  of  which  engines  was  identified  ;  indeed,  it  would 
seem  that  the  plaintiff  did  not  know  they  had  passed  the  mill 
until  the  fact  was  developed  in  the  defendant's  testimony. 
The  watchman  testifies,  further,  that  it  was  his  duty  to  take 
notice  of  the  engines  as  they  passed,  to  see  whether  they 
threw  fire  from  the  stacks  ;  that  he  did  watch  the  engine  iT\ 
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front  of  the  coal  train,  and  also  engine  No.  72,  and  that  he 
saw  no  sparks;  but  that,  as  it  was  only  6  o'clock,  and  the  sun 
was  shining  brightly,  there  may  have  been  sparks  emitted 
which  he  did  not  see.  The  only  engine  known  and  identified 
was  No.  72.  The  defendant's  contention  was  that  the  fire 
occurred  in  the  pit  containing  the  shavings  and  debris  of  the 
mill,  which  was  immediately  underneath  the  ventilator,  and 
from  which  the  shavings,  etc.,  were  supplied  as  fuel  to  the 
furnace.  There  is  a  large  volume  of  testimony  bearing  upon 
the  origin  and  cause  of  the  fire,  upon  consideration  of  which 
the  jury  found  the  fire  to  have  been  caused  by  sparks  from 
the  defendant's  locomotive  engines. 

The  Philadelphia  &  Reading  Railroad  Company,  at  the 
time  of  the  injury  complained  of,  was  an  incorporated  com- 
pany, entitled  to  the  right  of  way  for  its  engines, 
oceamBee  ^^^'^  upon  their  track,  as  located  in  the  rear  of  the 
or  lira  does  plaintiff's  mill.  The  company,  in  the  proper  use 
■otruiM  of  its  road,  was  therefore  in  the  lawful  pursuit 
or»«ir"'*"  of  a  legitimate  business,  and,  if  injury  resulted  to 
gMM.  '  the  plaintiff,  it  is  daimium  absque  injuria.  The  com- 
pany cannot  be  mulcted  in  damages  except  upon 
proof  of  negligence.  Frankford  &  B.  Turnpike  Co.  v.  Phila- 
delphia &  T.  R.  Co.,  54  Pa.  St.  345  ;  Philadelphia  &  R.  R.  Co. 
T/.  Hendrickson,  80  Pa.  St.  182.  No  person  is  answerable  in 
damages  for  the  reasonable  exercise  of  aright,  when  the  act 
is  done  with  a  cautious  regard  for  the  rights  of  others,  and 
where  there  is  no  ground  for  the  charge  of  negligence,  un- 
Nkillfulness,  or  malice.  For  the  ordinary  risks  the  landowner 
is  compensated  in  the  damages  for  right  of  way.  Negligence, 
therefore,  is  the  ^ist  of  the  action,  and  the  burden  of  proof 
is  upon  the  plaintiff  to  establish  it.  And  as  all  engines, 
whether  provided  with  spark-arresters  or  not,  emit  sparks, 
the  mere  existence  of  a  fire  along  the  line  of  the  road,  caused 
by  sparks  from  the  company's  engines,  is  not  enough  to 
fasten  upon  the  company  the  charge  either  of  negligence  or 
want  of  skill.  Railroad  Co.  zk  Yeiser,  8  Pa.  St.  3^.  In  Jen- 
nings z/.  Pennsylvania  R.  Co.,  93  Pa. St.  340,  this  court  ina/rr 
<'«rw;«  opinion,  said  :  "  To  hold  that  the  fact  of  the  fire  having 
taken  place  w^s  prima  facie  evidence  that  the  spark-arrester 
was  defective,  and  therefore  that  the  case  ought  to  have  been 
submitted  to  the  jury,  would  be  practically  to  hold  railroad 
companies  liable  for  all  fires ;  for  it  is  notorious  that  no  spark- 
arrester  has  yet  been  invented  to  prevent  all  sparks,  and  a 
little  spark  may  kindle  as  large  a  conflagration  as  a  large 
one,  it  depending  very  much  on  the  dryness  or  humiditj'  of 
the  atmosphere  whether  a  spark  will  go.  out  before  reaching 
the  ground,  and  whether  what  it  reaches  is  in  a  condition  to 
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be  easily  ignited."  So,  also,  Philadelphia  &  R,  R.  Co.  v. 
Schultz,  Id.  344, 2  Am.  &  Eng.  R.  Cas.  271  ;  Reading  &  C.  R. 
Co.  V,  Latshaw,  Id.  449,  2  Am.  &  Eng.  R.  Cas.  267. 

While  any  ordinary  fuel  may  be  used  in  a  locomotive  en- 
gine for  the  generation  of  steam,  the  exercise  of  this  right  is 
subject  to  the  restriction  that  the  latest  improve- 
ments in  its  management  in  general  use  shall  be  *>■*!  •'«'•■- 
applied  to  it.  Frankford  &  B.  Turnpike  Co.  v.  !!!!/li!ir*' 
Philadelphia  &  T.  R.  Co.,  54  Pa.  St.  345.  It  is  the  ^ 
duty  of  the  railroad  company,  in  the  use  of  an  engine  to  use 
such  reasonable  precaution  as  may  prevent  damage  to  the 
property  of  others.  Hence,  in  Lackawanna  &  B.  R.  Co.  .z'. 
Doak,  52  Pa.  St.  379,  where,  although  there  was  no  direct  evi- 
dence that  the  building  was  fired  by  the  engine,  or  that 
sparks  were  emitted  from  it  at  the  time,  yet  the  building  was 
near  the  railroad,  and  was  discovered  to  be  on  fire  when 
the  train  passed,  and  it  was  shown  that  the  engine  had 
no  spark-arrester,  it  was  held  the  question  of  negligence  was 
properly  submitted  to  the  jury.  The  effect  of  this  ruling 
was  to  establish  the  principle  in  Pennsylvania  that  in  case  of 
loss  by  fire,  fairly  attributable  to  sparks  from  a  railroad  com- 
pany's  locomotive  engine,  the  absence  of  a  spark-arrester  is 
prima  facie  evidence  of  negligence  on  the  part  of  the  com- 
pany. It  is  the  duty  of  railroad  companies  to  adopt  the  best 
precautions  against  danger  in  general  use,  and  which  expe- 
rience has  shown  to  be  superior  and  effectual,  and  to  avail 
themselves  of  every  such  known  safeguard  or  generally  ap- 
proved  invention  to  lessen  the  danger.  But  mechanical  in- 
vention  and  skill  have  all  provided  a  merely  partial  protec- 
tion against  the  emission  of  sparks.  The  mere  fact  that 
sparks  are  thrown  from  the  stack  of  an  engine  is  not,  there- 
fore, evidence  in  itself  of  negligence.  Where,  however, 
sparks  of  large  size  are  emitted,  which,  carried  to  a  long  dis- 
tance, set  fire  to  fields,  fences,  or  buildings,  it  may,  in  the 
present  condition  of^this  branch  of  mechanical  invention,  well 
be  inferred  that  the*engine  is  not  provided  with  a  sufficient 
spark-arrester.  Philadelphia  &  R.  R.  Co.  v,  Hendrickson, 
supra  \  Pennsylvania  Co.  v.  Watson,  81  *  Pa.  St.  293  ;  Penn- 
sylvania &  N.  Y.  C.  &  R.  Co.  V.  Lacey,  89  Pa.  St.  458 ;  Phila- 
delphia &  R.  R.  Co.  V.  Schultz,  93  Pa.'St.  341,  2  Am.  and  Eng. 
R.  Cas.  271.  Therefore,  in  an  action  for  the  recovery  of  dam- 
ages for  the  destruction  of  a  dwelling  yj  feet  distant  from 
the  railroad,  where  it  was  shown  that  sparks  were  seen  fly- 
ing from  engines  to  a  distance  of  more  than  50  yards,  and 
fences  and  fields  were  set  on  fire  in  several  places  about  the 
same  time,  and  at  considerable  distance  from  the  road,  the 
question  of  negligence,  it  was  held,  should  have  been  sub- 
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mitted  to  the  jury.  Although  the  company  gave  evidence 
to  the  effect  that  their  engines  were  in  good  order,  and  were 
all  provided  with  good  spark-arresters,  the  unusual  distance 
to  which  the  sparks  were  borne,  and  the  numerous  fires  they 
created,  were  held  to  be  such  evidence  to  the  contrary  effect 
as  to  have  carried  the  case  to  the  jury.  Huyett  v.  Phila- 
delphia &  R.  R.Co.,  23  Pa.  St.  373. 

Where  the  injury  complained  of  is  shown  to   have  been 
caused,  or,  in  the  nature  of  the  case,  could  only  have  been 

caused,  by  sparks  from  an  engine  which  is  known 
u!iu'7fll!lt  ^"^  identified,  the  evidence  should  be  confined  to 
aadettffiAM.     the  Condition  of  that  engine,  its  management,  and 

its  practical  operation.  Evidence  tending  to  prove 
defects  in  other  engines  of  the  company  is  irrelevant,  and 
should  be  excluded.  Erie  R.  Co.  vi  Decker,  78  Pa.  St.  293. 
In  the  case  cited,  the  house  of  the  plaintiff,  which  stood  near 
the  track  of  the  defendant's  railroad,  was  destroyed  by  fire 
on  the  6th  of  March,  1872.  The  plaintiff  alleged  that  the  fire 
Originated  from  sparks  thrown  from  locomotive  engine  No. 
458,  belonging  to  the  defendants,  which  passed  his  house 
about  the  time  the  fire  commenced,  and  that  the  throwing 
of  the  sptirks  was  from  the  negligence  of  the  defendants*  in 
not  having  their  apparatus  in  proper  order.  Mr.  Justice 
Gordon,  \n  the  opinion  of  the  court,  says:  "It  appeal s 
from  the  evidence,  and  it  was  conceded  in  the  argument,  that 
the  only  locomotive  that  could  have  fired  the  premises  in 
question  was  that  numbered  548,  in  charo^e  of  Alfred  Carpen- 
ter as  engineer.  It  follows,  therefore,  that  the  condition  of 
this  engine  and  its  management  were  all  that  were  legiti- 
mately before  the  court.  If  it  was  properly  constructed  as 
to  itsTurnace  and  smokestack,  and  was  furnished  with  a  spark 
arresting  grate  of  the  proper  character,  the  company  would 
not  be  liable,  though  the  building  were  burned  by  fire  acci- 
dentally issuing  from  it.  Lackawanna  &  B.  R.  Co.  v.  Doak,. 
52  Pa.  St.  379.  If,  then,  this  engine  was  in  a  proper  condition,, 
it  mattered  not  that  every  other  engine  owned  by  the  com- 
pany was  without  the  proper  appliances  for  preventing  the 
ejection  of  coals  and  sparks.  On  the  other  hand,  if  this  en- 
gine was  dangerous  in  this  respect,  it  was  of  no  consequence 
that  all  others  upon  the  road  were  safe.  Such  being  the  case^ 
it  is  manifest  that  all  evidence  going  to  prove  defects  in  en- 
gines belonging  to  this  company,  other  tnan  the  one  alleged 
to  have  produced  the  injury  complained  of,  was  irrelevant  to 
the  issue  pending,  and  should  have  been  excluded."  So,  in 
Albert  v.  Northern  Cent.  R.  Co.,  98  Pa.  St.  316,  where  it  ap- 

E eared  that  the  plaintiff's  lossi  if  indeed  it  was  caused  at  all 
y  the  defendant's  negligence,  was  attributable  entirely  to 
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the  escape  of  sparks  at  a  particular  time  from  one  of  two  par- 
ticular engines,  both  of  which  were  identified,  evidence  was 
held  inadmissible  on  the  part  of  the  plaintiff,  in  order  to* prove 
defendant's  negligence,  to  the  effect  that  sparks  of  unusual 
size  had  been  emitted  for  some  time  prior  to  the  lire  by  de- 
fendant's engines  generally.  "  The  evidence  below,"  said 
our  Brother  Paxson  in  that  case,  "  established  the  fact  that, 
if  the  plaintiff's  property  wasdestroyed  by  fire  communicated 
by  defendant's  locomotive,  it  was  done  by  engine  No.  21  or  en- 
gine No.  126,  and  by  no  others.  Hence  it  is  entirely  clear 
that  evidence  that  other  engines,  upon  some  other  day,  threw 
out  an  unusual  amount  of  large  sparks  and  live  coals,  was  im- 
material, and,  if  received,  could  only  have  confused,  and 
might  have  misled,  the  jury  ;  nor  would  it  have  been  evidence 
to  show  that  the  spark  arresters  on  engines  21  and  126  were 
out  of  order."  That  is  to  say — for  the  last  sentence  is,  per- 
haps,  a' little  obscure — the  fact  that  other  engines,  at  other 
times,  threw  out  an  unusual  amount  of  large  sparks  and  live 
coals,  would  not  have  been  evidence  to  show  that  the  spark 
arresters  on  engines  21  and  126  were  out  of  order.  To  the 
same  effect  is  Jennings  v.  Pennsylvania  R.  Co.,  supra  ;  Rail- 
road Co.  V.  Ganit,  39  Md.  1124;  and  other  cases  that  might 
be  cited. 

Of  course,  the  inquiry  in  all  such  cases  is  as  to  the  existence 
or  condition  of  the  spark  arrester  at  the  precise  time  of  the 
injurv  ;  but,  in  order  to  make  this  practicable  by 
proof  that  it  was  defective,  or  threw  out  sparks  of  JlJ^^li"*'*,*tiie 
unusual  size,  a  reasonable  latitude  must  be  allowed  efidcace. 
to  show  its  management  ami  operation  both  before 
and  after.  The  evidence,  However,  must  be  confined  to  its 
operation  at  or  about  the  tijne  of  the  occurrence.  In  Phila- 
delphia &  R.  R.  Co,  V.  Schult,  supra,  it  was  shown  that 
every  day  for  two  weeks  a  particular  engine  had  been  ob- 
served to  throw  out  quantities  of  unusually  large  sparks  and 
had  fired  property  along  the  line  of  the  railroad.  In  Albert 
V,  Northern  Cent.  R.  Co.,  supra,  it  was  shown  that  both  en- 
gines  then  in  question  had  done  this  for  some  time  before  the 
occurrence.  To  the  same  effect,  also,  is  Lehigh  Valley  R. 
Co.  V,  McKeen,  90  Pa.  St.  122.  Testimony  tending  to  show 
that  other  fires  were  set  by  the  same  engine  about  the  same 
time,  however,  is  the  proper  rule,  and  is  undoubtedly  compe- ' 
tent.  Boyce  v,  Cheshire  R.  Co.,  43  N.  H.  627 ;  Grand  Trunk 
R.  Co.  V,  Richardson,  91  U.  S.  454.  But  when  the  loss  or  in- 
jury  is  shown  to  have  been  caused,  or,  according  to  the  proof, 
may  have  been  caused,  by  sparks  from  an  engine  unknown 
ana  unidentified,  or  by  one  of  several  engines,  some  of  which 
are  unknown  and  unidentified,  then  the  rule  of  evidence  is 
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necessarily  somewhat  enlarged.  The  burden  of  proof  in  all 
such  cases,  in  the  first  instance,  is  upon  the  plaintiff 
Bardftaof  to  show  that  the  fire  in  question  was  comtnuni- 
fuuuft  cated  from  the  defendant's  engines.  '*  It  devolves 
upon  the  plaintiff  to  prove  by  a  preponderance  of 
the  evidence  that  the  fire  was  communicated  by  sparks  or 
cinders  from  the  railway  engines.  It  need  not  be  shown  that 
any  particular  engine  was  at  fault;  but  it  will  be  sufficient  if 
the  fire  is  proved  to  have  been  set  by  any  engine  passing 
over  defenaant's  railway,  and  the  evidence  may  be  wholly 
circumstantial;  as — Firsts  that  it  was  possible  for  fire  to 
reach  the  plaintiff's  property  from  the  defendant's  engines ; 
and,  second,  facts  tending  to  show  that  it  probably  originated 
from  that  cause,  and  from  no  other."  8  Am.  &  Eng.  Ency. 
Law,  7.  And,  although  the  rule  is  otherwise  in  England,  and 
in  many  of  the  states,  in  Pennsvlvania,  as  we  have  said,  the 
additional  burden  is  upon  the  plaintiff  to  prove  negligence  in 
the  construction  or  management  of  the  engine.  It 
puiBUflrmay  is  uot  required  that  the  fact  be  established  by  di- 
proTeaagu.  fcct  or  positivc  proof.  It,  like  any  other  fact,  may 
niuUBtui'  ^^  established  by  circumstantial  evidence ;  and,  on 
•fideaee.  account  of  the  great  difficulty  in  proving  negli- 
gence in  such  cases,  an}^  proper  evidence  from 
•  which  negfigence  may  be  inferred  is  sufficient  to  throw  the 
burden  on  the  defendfant.  **A  slight  presumption  of  negli- 
gence, however,  raised  by  the  plaintiff's  case,"  says  Mr.  Whar- 
ton in  his  Law  of  Evidence  (section  871),  **  is  sufficient  to 
throw  the  burden  of  disproving  negligence  on  the  defendant. 
It  is  a  mistake,  as  has  been  elsewhere  shown,  to  suppose  that 
negligence  can  be  only  proved  by  positive  and  affirmatory 
evidence.  There  may  be  no  direct  proofs  of  negligence,  j'^et 
the  way  in  which  an  injury  is  done  may  be  such  that  negli- 
gence IS  the  most  probable  hypothesis  by  which  it  can  be 
explained  ;  and  when  this  is  so,  the  defendant  must  disprove 
negligence  by  showing  that  he  exercised  care."  In  Thompson 
on  Negligence  (page  159)  it  is  said  :  "  The  business  of  run- 
ning railroad  trains  suggests  a  unity  of  management,  and  a 
general  similarity  in  the  construction  of  the  engines.  For 
this  reason,  and  on  account  of  the  difficulty  of  proving  negli- 
gence in  these  cases,  as  before  pointed  out,  the  admission  of 
evidence  as  to  other  and  distincf  fires  from  the  one  alleged 
to  have  caused  the  injury  is  permitted.  The  rule  is  adopted 
in  England,  and  prevails  in  all  the  states,  with  one,  or  possi- 
bly two,  exceptions.  More  particularly,  it  may  be  stated  as 
follows  :  That,  in  actions  for  damages  caused  by  the  negli- 
gent escape  of  fire  from  locomotive  engines,  it  is  competent 
lor  the  plaintiff  to  show  that,  about  the  time  when  the  fire  in 
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question  happened,  the  trains  which  the  company  were  running 
past  the  location  of  the  fire  were  so  managed,  in  respect  to 
their  furnaces,  as  to  be  likely  to  set  on  fire  objects  in  the  po- 
sition of  the  property  burned,  or  to  show  the  emission  of 
sparks  or  ignited  matter  from  other  engines  of  the  defendant 
passing-  the  spot  upon  other  occasions,  either  before  or  after 
thedannage  occurred,  without  showing  that  they  were  under 
the  charge  of  the  same  driver,  or  were  of  the  same  construc- 
tion as   the  one  occasioning  the  damage.**     The  rule  is  more 
precisely  stated  in  Shearman  &  Redfield  on  Negligence  (sec- 
tion G7  5)^  as  follows:     **  When  the  particular  engine  which 
causecl    ^he  fire  cannot  be  fully  identified,  evidence  that  sparks 
and  t>ta  j-ning  coals  were  frequently  dropped  by  engines  pas- 
sing on    the  same  road  upon  previous  occasions  is  relevant 
and  oornpetent  to  show  habitual  negligence,  and  to  make  it 
probot>l^  that  the  plaintiff's  injury  proceeded  from  the  same 
quarti^i-^     If  the  engine  which  emitted  the  fire  is  identified, 
then   ^^ridence  on  either  side  as  to  the  condition  of  other  en- 
gines,    £ind  of  their  causing  fires,  has  been  held  irrelevant,  but 
not  so    i  f  it  is  not  fully  identified." 

*"^>virown  case  of  Pennsylvania  R.  Co.  r.  Stranahan,  79 

P^*  1^^-  405,  the  evidence  was  that,  between  2  and  3  o'clock 

'k  afternoon,  the  plaintiflf's  barn,  which   was     ji«tiioritiet 

K^^    I  50  feet  from  the,  railroad,  was  discovered     r«riewed/' 

^  be  On  fire.     Two  trains  had  passed  about  noon. 

T»^fii*e  appeared  to  have  commenced  at  the  fence  on  the 

road,  and  burned  over  the  field  to  the  barn.     The  sparks  fall. 

mg  Set:  fire  in  many  other  places  along  the  road.     The  engine 

troqn   which  the  sparks  were  alleged  to  have  been  thrown 

was  Unknown  and  unidentified,  and  the  plaintiff  proposed  to 

^u^^^   by  a  witness,  who  lived  19  miles  distant  on  the  line  of 

the  railroad, the  extent  to  which  the  locomotives  on  that  road 

S^^^J?    east,  on  or  about  the  time  of  the  occurrence,  threw 

^^^ks  from  the  smoke-stacks.     The  testimony  was  admitted. 

h      ^^itness  testified  that  it  was  "  a  common  occurrence  for 

M  ^^gines  to  throw  sparks,  and  set  fire,  for  rods  from  the 

railrojt^  frack.     They  were  from  a  pea  to  a  walnut  in  size. 

"  ^ppeared  worse  sometimes  than  others.     They  were  usual- 

•    ?^ght  trains  ;  sometimes  passenger  trains,"  etc.     The  ad- 

"^ission  of  this  testimony  was  assigned  for  error  here.     In  a 

P^r  cuT-^am  opinion,  this  court  said :  "  This  was  not  a  case 

Where  a  certain  engine  had  thrown  out  the  sparks  which  set 

^^  ^o  plaintiff's  barn  ;  but  it  was  where  the  engine  was  un- 

".^^Vn,  yet  the  cause  of  the  fire  was  clearly  traced  to  the 

.   ^Ocid  track,  and  left  the  belief  that  some  one  of  the  en- 

8^»es  Qf  the  defendants  had  emitted  the  coals  which  set  Ihc 

^^u  Q^  j^j.^      Yt  therefore  became  necessary  to  establish  the 
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fact  by  such  proof  as  rendered  the  belief  a  certain  fact.  This 
<:ould  be  done,  not  by  the  proof  that  a  certain  engine  emitted 
the  sparks  incessantly ;  for  nan  constat  that  this  particular 
-engine  had  passed  the  plaintiff's  premises  that  day.  Hence 
it  was  necessary  to  permit  the  party  to  show  that  the  emit- 
ting of  coals  and  sparks  in  unusual  quantities  was  frequent, 
^nd  permitted  to  be  done  by  a  number  of  engines."  In 
<TOwen  V.  Glaser,  (Pa.  Sup.)  10  Atl.  Rep.  417,  the  action  was 
ior  damages  for  the  destruction  by  fire  of  the  plaintiff's  rags, 
which  were  scattered  in  afield  adjoining  the  defendant  s  road. 
The  allegation  was  that  they  were  set  on  fire  by  sparks  from 
the  defendant's  engines,  but  it  was  not  known  by  what  en- 
gine. The  offer  made  was  as  follows :  To  show  that  several 
engines  on  this  road  had  insufficient  spark-catchers ;  that  the 
engines  of  this  road  had  repeatedly  set  fire  to  property  and 
to  vegetation  along  that  part  of  the  track  very  shorty  before 
and  very  shortly  after  this  occurrence  ;  that  sparks  as  large 
AS  a  hickory  nut  escaped  in  large  quantities  from  the  engines, 
causing  these  fires  ;  tnat  after  this  fire,  what  remained  of  the 
rags,  and  what  was  saved,  were  spread  on  the  field,  and 
watched  day  and  night,  and  that  they  were  set  on  fire  repeat- 
edly by  the  engines  passing  on  this  road.  This  offer  was  re- 
ceived to  show  by  circumstantial  evidence  that  the  damage 
was  done  by  some  engine  with  an  insufficient  spark-arrester. 
The  jury  were  to  infer  from  the  fact  that  many  of  the  com- 

!)any  s  engines,  about  the  time  of  this  occurrence,  shortly  be- 
ore  and  shortly  after,  emitted  sparks  of  unusual  size  and 
quantity  ;  that  they  were  without  sufficient  spark-arresters  ; 
and  that,  upon  consideration  of  all  the  evidence,  the  injury 
complained  of  resulted  from  some  one  of  the  engines  thus 
imperfectly  constructed.  The  offer  was  subsequently  en- 
larged by  adding  to  it  a  proposition  to  prove,  not  that  the 
whole  number  of  defendant's  engines  were  defective,  but  that 
the  defendant  habitually  used  engines  with  defective  spark- 
arresters.  The  offer,  as  a  whole,  was  admitted,  and  in  this 
court  was  assigned  for  error.  In  2^  per  curiam  opinion,  this 
court  held  that  there  was  no  error  in  the*admission*of  thisof- 
fer.  In  Pennsylvania  R.  Co.  v.  Page  (Pa.),  32  Am.  &  Eng.  R. 
Cas.  386,  the  action  was  for  burning  the  plaintiff's  barn,  1 50  feet 
distant  from  the  track.  The  evidence  was  that  the  company's 
trains  had  passed  the  barn  shortly  before  the  fire  broke  out, 
emitting  cinders,  smoke,  and  small  sparks  about  the  size  of  a 
pea.  There  was  no  evidence,  direct  or  circumstantial,  to 
justify  the  jury  in  finding  that  the  sparks  were  of  any  larger 
size.  It  was  further  shown  that  the  wind  was  blowing  from 
the  track  towards  the  barn,  and  that  sparks  had  been  known 
to  have  been  blown  that  distance.     It  was  not  shown  that 
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^Py  spark-arrester  in  use  would  effectually  prevent  the  emis- 
sion of  sparks  of  this  size.     While  the  evidence  was,  perhaps, 
sufficient  to  satisfy  the  jury  that  sparks  from  the  engine  had 
caused   the  fire,  there  was  no  proof  of  any  defect  in  the  spark- 
arresters;  on  the  contrary,  it  was  shown  they  were  in  per- 
fect condition.     There  was  therefore  no  proot  of  negligence, 
or  inisn:ianagemeht ;  and  it  was  upon  this  ground  that  we  said 
It  wotilci  have  been  the  duty  of  the  court  below,  if  a  proper 
request:    had  been  made,  to  have  instructed  the  jury  to  find  a 
verdiot  for  the  defendant. 

^^  ssme  rule  of  evidence  is  announced  in  Grand  Trunk 
^:  Co.  X'.  Richardson,  91  U.  S.  454.  The  sawmill,  etc.,  of 
Richsi.T-clson,  the  plaintiffs,  was  burned  on  the  7th  of  June,  1870. 
The  ^^v^idence  tended  to  show  that  the  fire  was  communicated 
from  or^e  of  two  engines  belonging  to  the  company, — the  first, 
draw  irig  apj^gggpg^i-  train  westerly,  passing  the  mill  about 
{'  JP^st  I  o'clock  in  the  afternoon;  the  other,  drawing  a 
freigHf:  train  easterly,  passing  it  about  4  o'clock  the  same  af- 
ternooi:^^  One-half  to  three-fourths  of  an  hour  after  the  last 
mentioried  train  passed  by  the  mill,  the  fire  was  discovered 
burning  on  the  westerly  end  of  a  covered  railroad  bridge, 
from  vv  hich  it  was  communicated  to  the  saw  mill.  The  evi- 
dences c>f  the  plaintiff  in  error  tended  to  show  that  the  fire 
^*^^^*^^^t:  communicated  by  either  of  the  engines  complained 
h  •  ^^*  ^"  ^^®  contrary,  from  a  constant  fire  at  the  end  of 
K  ^^l^  ^J^amway,  about'  163  feet  down  the  stream,  on  the  same 
banKL  c>f  the  river,  maintained  at  the  westerly  end  of  the  rail- 
^r  h  '"^^^  ^or  t^^  purpose  of   burning  edgings,  sticking-s, 

slaDs,  ^nd  other  waste  material  from  the  saw  mill.     After  the 
^h"t  ^^^y  ^^^  rested  its  case,  Richardson  was  allowed  to  prove 
fi        ^^  various  times  during  the  same  summer,  before  this 
nre  ^^ccurred,  some  of  the  company's  locomotives  in  an   un- 
usual   tmanner  scattered  fire  in   passing  the  mill  and  bridge, 
^^    >5>\it  showing  either  that  those  which  it  was  claimed  com- 
"?"r^^^ated  the  fire  in  question  were  among'  the  number,  or 
^hey  were  similar  in  their  make,  state  of  repair,  or  man- 
^ j'^^iit  to  said  locomotives.     The  engines  were  unknown 
^tiidentified.     Mr.  Justice  Strong,  in  ruling  upon  this 
^  .^^ion,  said  :     "The  third  assignment  of  error  is  that  the 
P    ^^iffswere  allowed  to  prove,  notwithstanding  objection 
j^Q^    ^  defendant,  that  at  various  times  during  the  same  sum- 
^Q^^*  t>cfore  the  fire  occurred,  some  of  defendant's  locomotives 
gfj^  ^^red  fire  when  coming  past  the  mill  and  bridge,  without 
mui^^^S  ^^^^  either  of  those  which  the  plaintiffs  claimed  com- 
jp^^^Oated  the  fire  was  among  the  number,  and  without  sho\y- 
gj^^^Hat  the  locomotives  were  similar  in  their  make,  their 
^     of  repair,  or  management  to  those  claimed  to  have 
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caused  the  fire  complained  of.  The  evidence  was  admitted 
after  the  defendant's  case  had  closed.  But  whether  it  was 
strictly  rebutting  or  not,  if  it  tended  to  prove  the  plaintiffs* 
case,  its  admission,  as  rebutting,  was  within  the  discretion  of 
the  court  below,  and  not  reviewable  here.  The  question, 
therefore,  is  whether  it  tended  in  any  degree  to  show  that 
the  burning  of  the  bridge,  and  the  consequent  destruction  of 
the  plaintiffs*  property,  were  caused  by  any  of  defendant's 
locomotives.  The  question  has  often  been  considered  by  the 
courts  in  this  country  and  in  England,  and  such  evidence  has. 
we  think,  beengenerally  held  admissible,  as  tending  to  prove 
the  possibility  and  the  consequent  probability  that  some  lo- 
comotive caused  the  fire,  and  as  tending  to  show  a  negligent 
habit  of  the  officers  and  agents  of  the  railroad  company  ;** 
citing  Piggot  v.  Eastern  Counties  R.  Co.,  3  Man.  G.  &  S.  229; 
Sheldon  z/.  Hudson  River  R.  Co.,  14  N.  Y.  218;  Field  z/.  New 
York  Cent.  R.  Co.,  32  N.  Y.  339;  Webb  v.  Rome,  W.  &  O. 
R.  Co.,  49  N.  Y.  420 ;  Cleaveland  v.  Grand  Trunk  R.  Co.,  42 
Vt.  449;  Illinois  Cent.  R.  Co.  v.  McClelland,  42  III.  358; 
Smith  V.  Old  Colony  &  N.  R.  Co.,  10  R.  I.  22 ;  Longabaugh 
V.  Virginia  City  &  T.  R.  Co.,  9  Nev.  271. 

In  Sheldon  v.  Hudson  River  R.  Co.,  14  N.  Y.  218,  the 
plaintiff  gave  evidence  which  tended  to  show  that  the  engines 
used  by  the  defendants  lacked  some  apparatus  which  was  in 
use  upon  some  other  locomotive  engines,  and  which  rendered 
the  latter  less  liable  to  communicate  fire  to  substances  at  the 
side  of  the  road  than  those  which  were  without  that  appara- 
tus; that,  shortly  before  the  fire,  sparks  and  fire  had  been 
thrown  from  the  engines  used  by  the  defendants,  in  running 
their  trains  through  the  witness'" premises,  a  greater  distance 
than  this  building  stood  from  the  track  of  the  railroad ;  and 
that  he  had  picked  up  from  the  track,  after  the  passage  of 
trains,  lighted  coals  more  than  two  inches  in  length.  It  was 
argued  by  the  defendant's  counsel  that  the  evidence  was  too 
remote  and  indefinite;  that  it  did  not  refer  to  any  particular 
engine,  etc.  Chief  Justice  Denio,  in  delivering  the  opinion 
of  the  court,  said  :  "  This  argument  is  not  without  force, 
but  at  the  same  time  I  think  it  is  met  by  the  peculiar  circum- 
stances of  this  case.  These  engines  run  night  and  day,  and 
with  such  speed  that  no  particular  note  can  be  taken  of  them 
as  they  pass.  Moreover,  there  is  such  a  general  resemblance 
among  them  that  a  stranger  to  the  business  cannot  readily 
distinguish  one  from  another.  It  will  therefore  generally 
happen  that  when  the  property  of  a  person  is  set  on  fire  by 
an  engine,  the  owner,  though  he  may  be  perfectly  satisfied 
that  it  was  caused  by  an  engine  and  may  be  able  to  show 
facts  sufficient,  legitimately,  to  establish  it,  yet  he  may  be  ut- 
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terlj  ignorant  what  particular  engine  did  the  mischief.  It 
would  be  practically  quite  impossible,  by.  any  inquiries,  to 
'  find  out  the  offending  engine,  for  a  large  proportion  of  those 
owned  by  the  company  are  constantly  in  rapid  motion.  The 
business  of  running  the  trains  on  a  railroad  supposes  a  unity 
of  management,  and  a  general  similarity  in  the  fashion  of  the 
engines  and  the  character  of  operation.  I  think,  therefore,  it 
is  competent  prima  facte  evidence  for  a  person,  seeking  to  es- 
tablish the  responsibility  of  the  company  for  a  burning  upon 
the  track  of  the  road,  after  refuting  every  other  probable 
cause  of  the  fire,  to  show  that,  about  the  time  when  it  hap- 

f)ened,  the  trains  which  the  company  was  running  past  the 
ocation  of  the  fire  were  so  managed  in  respect  to  the  fur- 
naces as  to  be  likely  to  set  oh  fire  objects  not  more  remote 
than  the  property  burned.  It  is  presumed  to  be  in  the  power 
of  the  company, 'which  is  intimately  related  with  all  its  engi- 
neers  and  conductors,  to  controvert  the  fact  sworn  to  if  it  is 
untrue,  or,  if  true  in  a  particular  instance,  that  it  was  not  so 
in  respect  to  the  engines  which  passed  the  place  at  a  partic- 
ular time  before  the  occurrence  of  the  fire.  The  effect  of  the 
evidence  would  only  be  to  shift  the  ofius  probandi  upon  the 
company,  and  that,  under  the  circumstances  of  this  case, 
seems  to  me  to  be  unavoidable." 

We  may  also  refer  to  the  case  of  Koontz  v,  Oregon  R.  & 
N.  Co.,  (Or.),  43  Am.  &  Eng.  R.  Cas.  11,  which  was  an 
action  to  recover  damages  for  the  destruction  of  plaintiff's 
mill  by  fire  falling  from  one  of  defendant's  locomotives. 
What  particular  engine  this  was  the  evidence  did  not  disclose, 
nor  was  the  plaintiff  able  to  ascertain  or  make  proof  of  its 
identification  from  other  engines  of  the  company  ;  but,  to 
strene^then  the  inference  that  the  burning  of  the  mill  origi- 
natedin  sparks  from  this  engine,  and  to  show  habitual  negli- 
gence  of  the  officers  and  agents  of  the  railroad  company,  he 
ttitroduced  evidence  to  show  that  other  engines,  of  like  ap- 
pearances, and  construction,  frequently  scattered  fire  in  large 
quantities,  and  set  other  fires  along  the  track,  prior  and  sub- 
sequent to  the  burning  complained  of.  Mr.  Justice  Lord,  in 
delivering  the  opinion  of  the  court,  said :  **  On  account  of 
this  difficulty  of  identifying  a  passing  engine,  especially  at 
*^ight  time,  so  as  to  make  direct  proof  of  such  negligence, 
and  also  for  the  reason,  as  stated  by  Mr.  Thompson,  that  the 
business  of  running  railroad  trains  supposes  a  unitj  of  man- 
2§fement,  and  a  general  similarity  in  the  construction  of  en- 
p"es,  the  admission  of  evidence  as  to  other  and  distinct  fires 
jfrom  the  one  alleged  to  have  caused  the  injury  is  permitted, 
^or  is  \i  requisite  that  the  testimony  must  also  show  that  the 
^ngine  which  it  is  claimed  caused  the  fire  was  one  of  those 
^"'ch  had  previously  or  subsequently  scattered  fire  alon<r 
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defendant's  track,  but  it  is  enough,  as  was  shown,  that  it  is 
similar  in  appeai;ance  and  construction,  and  under  the  same 
general  management.  Hence  it  is  quite  generally  held  that 
evidence  thajt sparks  were  frequently  ejected  from  passing  en- 
gines, causing  hre  along  its  track,  on  other  occasions,  is  rele- 
vant and  competent  to  show  habitual  negligence,  and  to 
strengthen  and  sustain  the  inference  that  the  fire  originated 
from  the  clause  alleged.  As  the  plaintiff  must  proceed  with 
his  evidence  in  the  first  instance,  the  fact  that  the  defendant 
may  be  able  to  prove  the  identity  of  the  engine  cannot  have 
the  effect  to  make  the  admission  of  such  evidence  error.  "  In 
Field  V.  New  York  Cent.  R.  Co.,  32  N.  Y.  339,  the  court,  in 
speaking  of  this  quality  of  evidence,  says :  '*  At  all  events,  it 
showed  that  a  practice  was  indulged  iu  on  the  part  of  the 
company,  about  the  time  a*nd  near  the  place,  which  would 
have  injured  the  plaintiff's  property,  renaering  it  probable, 
to  a  certain  decree,  that  the  injury  was  attributable  to  that 
cause.  " 

We  have  quoted  extensively  from  these  authorities  to  show 
that  the  rule  of  evidence  referred  to,  although,  perhaps,  com- 
paratively new  in  its  application  in  Pennsylvania, 
liideTM  rlc-  ^^  ^^^  ^"'^  generally  recognized  in  this  country, 
«gniMd.  "*  not  only  by  the  text  writers,  but  by  the  courts.  It 
may  therefore  be  considered  as  settled  in  cases  of 
this  kind,  where  the  offending  engine  is  not  clearly  or  satis- 
factorily identified,  that  it  is  competent  for  the  plaintiff  to 
piove  that  the  defendant's  locomotives  generally,  or  many 
of  them,  at  or  about  the  time  of  the  occurrence,  threw 
sparks  of  unusual  size  and  kindled  numerous  fires  upon  that 
part  of  their  road,  to  sustain  or  strengthen  the  inference  that 
the  fire  originated  from  the  cause  alleged.  And  as,  in  the 
case  at  bar,  it  is  not  definitely  ascertained  to  which  of  the 
four  engines  this  fire  was  attributable,  three  of  them  bein^^ 
unknown  and  undentified,  we  cannot  see  how  testimony  ot 
this  character  could  be  excluded.  But  the  objective  point 
o(  the  inquiry  is  the  condition  of  the  passing  engines  at  the 
time  of  the  occurrence.  It  is  a  matter  of  little  consequence 
what  may  have  been  their  condition  ten  years  or  two  years 
before  that;  for  their  precautions  against  fire,  and  the  man- 
agement of  their  engines,  may  have  been  greatly  changed 
within  that  period.  It  does  not  follow  because  the  com- 
pany, in  its  official  management,  may  have  been  negligent 
m  this  respect  at  a  time  so  remote,  that  it  still  remains 
so.  The  habits  of  individuals  may,  in  some  sense,  be  spoken 
of  as  fixed  habits ;  but  the  official  control  and  manag^ement 
of  the  affairs  of  a  railroad  company,  as  well  as  the  various  de- 
vices used  as  precautions  against  danger,  are  liable  to  fre- 
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quent  and  radical  changes.  The  line  must  be  drawn  some- 
where. This  class  of  testimony  is  exceptional  in  character  at 
the  best,  and  is  only  admissible  because  the  ordinary  sources 
of  proof  are  inaccessible,  and  direct  evidence  impracticable. 
The  rule  should  not,  therefore,  be  carried  beyond  the  neces- 
sity which  justifies  its  admission.  If  at  or  about  the  time 
when  fires  are  alleged  to  have  been  set  by  locomotive  en- 
gines, unknown  by  number  or  other  means  of  identification, 
the  company  is  shown  to  have  been  habitually  negligent  in 
the  equipment  or  management  of  its  engines,  or  o?  man  v  of 
them,  this  is  a.  circumstance  to  be  considered  in  connection 
with  others,  not  onlv  in  determining  the  origin  of  the  hre, 
but  in  deciding  whether  or  not  the  company  was,  at  the  time, 
in  this  as  in  many  other  instances,  negligent  in  failing  to  pro- 
vide suitable  precautions  against  danger.  If  many  of  the 
company  sengmes,  at  or  about  the  time,  are  without  sufficient 
spark  arresters,  and  frequent  fires  are  kindled  in  consequence, 
it  may  well  be  inferred,  in  view  of  the  effectual  character  of 
mechanical  inventions  of  this  kind,  not  only  that  the  fire  in 
question  originated  from  this  cause,  but  that  it  occurred  from 
the  habitual  negligence  of  the  company  in  failing  to  provide 
sufficient  spark-arresters.  Reasonable  latitude  must,  of  course, 
be  allowed.  The  purpose  of  such  proofs  would  be  defeated 
if  they  were  confined  to  the  exact  or  precise  time  ot  the  oc- 
currence. In  Stranahan's  Case  the  court  admitted  pnoof  of 
the  extent  to  which  the  various  locomotives  of  the  com- 
pany threw  sparks  on  or  about  the  9th  (6th)  of  November, 
1867,  when  the  fire  occurred.  In  Go  wen  v.  Glaser  the  in- 
quiry wasas  tosparks  thrown  and  fires  set  very  shortly  before 
and  very  shortly  after  the  occurrence.  In  Sheldon  v,  Hudson 
River  R.  Co.,  supra,  the  inquiry  was  restricted  to  matters 
occurring  about  the  time  and  near  the  place  of  the  fire.  In 
Koontz  V.  Oregon  R.  &  N.  Co.,  the  offer  was  somewhat  more 
extended  in  its  effects,  but  we  are  of  opinion  that  the  rule 
should  not  be  given  greater  latitude  than  we  have  ^iven  it. 

In  the  case  at  bar,  the  first  offer  received,  and  which  is  the 
ground  of  the  first  specification  of  error,  was  as  follows: 
"  Plaintiff  offers  to  prove  that  the  property  of  per- 
sonsalongthe  line  of  defendant's  road,  which  passed  p,^"jjfjjl' ^V 
the  property  of  plaintiff,  destroyed  by  the  fire  in  rererroawni' 
question  on  August  10,  1888,  and  within  ten  miles 
of  plaintiff's  said  property,  was  repeatedly  set  on  fire  by  un- 
known and  unidentified  engines  of  the  defendant,  and  that 
the  sparks  causing  said  fires,  emitted  by  the  said  engines, 
exceeded  a  hickory  nut  in  size,  to  be  accompanied  by  evi- 
dence of  experts  showing  that  engines  throwing  sparks  of  the 
size  of  a  hickory  nut  either  did  not  use  the  most  approved 
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spark  arresters  in  general  use,  or,  if  they  did,  the  spark  ar- 
resters used  were  permitted  to  become  defective  and  out  of 
repair,  or  were  negligently  managed  by  those  in  charge  of 
them. "  This  offer,  it  will  be  seen,  was  wholly  without  limit 
as  to  time.  The  tesdmony  received  under  it  was,  in  some 
instances,  confined  to  two  or  three  months,  in  some  to  six 
months,  and  in  some  the  testimony  was  general,  and  in  such 
form  as  not  to  indicate  to  what  period  of  time  it  referred. 
The  second  offer  was :  '*  To  prove  that  many  of  the  locomo- 
tive engines  of  the  defendant,  which  it  cannot  identify,  and 
which  passed  the  plaintiff's  mill  frequently  during  a  period 
of  six  months  preceding  the  fire,  habitually  threw  sparks  of 
the  size  of  a  hickory  nut  or  larger,  '*  etc.  We  are  of  opinion 
that  the  admission  of  these  offers  was  error.  The  examina- 
tion should  be  confined  to  the  negligent  operation  of  the  en- 
gines of  the  company  at  or  about  the  time  of  the  fire,  with 
such  reasonable  latitude,  before  and  after  the  occurrence,  as 
is  sufficient  to  enable  such  proofs  to  be  practicable.  What 
has  been  said  disposes  of  the  first,  second,  and  third  assign- 
ments of  error.  The  remaining  assignments  are  without 
merit,  and  are  dismissed.  The  judgment  is  reversed,  and  a 
ventre /actas  de  novo  awarded. 

Presumption  of  Negligence  in  Actions  for  the  Destruction  of  Property  by 
Fire. — In  the  note,  45  Am.  &  Eng.  R.  Cas.  563,  will  be  found  a  complete  col- 
lection of  authorities  upon  this  question,  concerning  which  the  cases  are  so 
widel>  at  variance.  In  addition,  see  White  v,  Chicago,  M.  &  S.  P.  R.  Co. 
(S.  Dak.).  45  Am.  &  Eng.  R.  Cas.  565 ;  Chicago  f.  Northern  Pacific  R. 
Co.  (N.  Dak.).  45  Id,  554. 

Admissibility  of  Evidence  as  to  Occurrence  of  Fires  and  Emission  of  Sparks 
on  Other  Occasions.— See,  Koontz  v.  Oregop  R.  &  N.  Co.  (Or.),  43  Am.  & 
Eng.  R.  Cas.  11,  note  30;  note  38  Am.  &  Eng.  R.  Cas.  333,  334;  Collins?'. 
New  York,  etc.  R.  Co.  (N.  Y.),  32  Id.  366  ;  Loring  v,  Wooster,  etc.  R.  Co. 
(Mass).  6  Id.  6n  ;  Hazel t i ne  t/.  Concord  R.  Co.  (N.  H.),  35  Id.  236;  Gulf, 
etc.  R.  Co.  V.  Holt  (Tex.),  1 1  Id.  72  ;  Babcock  v.  Chicago,  etc.  R.  Co.  (Iowa). 
1 1  Id.  63;  Slossen  v.  Burlington,  etc.  R.  Co.  (Iowa),  7  Id.  509 ;  Patton  v. 
St.  Louis  etc.  R.  Co.  (Mo.),  23  Id.  364 ;  Nashville,  etc.  R.  Co.  v.  Tyne  (Tenn.), 
lid.  515  Steele  I/.  Pacific  Coast  R.  Co.  (Cal.),  32 ///.  333  ;  West  ?/.  Chi- 
cago, etc.  R.  Co.  (Iowa),  32  Id.  339  ;  Brighthope  R.  Co.  v.  Rogers  (Va.), 
8  Id.  710;  Lanning  v.  Chicago,  etc.  R.  Co.  (Iowa),  25  Id.  493;  Pittsburgh, 
etc.  R.  Co.  V.  Noel  (Ind.),  7  Id.  524 ;  Gibbins  v.  Wisconsin  Valley  R.  Co. 
(Wis.),  13  Id.  469  ;  Butcher  2/.  Vaca  Valley  R.  Co.  (Cal.),  23  Id.  356  ;  Dia- 
mond v.  Northern  Pacific  R.Co.  (Mont.)'.  29  A/.  ii7. 
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Ballou 

V. 

Earle  et  al. 

[Rhode  Island  Supreme  Court,  July  i?^,  /<?p/.) 

Carriers— Limitation  of  Liability  to  Particular  Amount— Acceptance  of  Re- 
ceipt Containing  Stipulation. — An  agreement  between  an  express  com* 
panyand  a  shipper  to  limit  the  defendants  liability  in  case  of  loss  to  the 
sura  of  $50,  is  established  by  the  acceptance  by  the  shipper  of  a  receipt 
siven  him  by  the  express  company,  limiting  the  liability  of  the  company  in 
case  of  loss  to  that  amount  unless  the  value  was  otherwise  expressed  there- 
in. 

Authority  of  Common  Carrier  to  Limit  its  Liability. — A  common  carrier 
"^?y.  by  special  contract,  limit  his  common  law  liability  ;  but  he  cannot 
stipulate  for  exemption  from  the  consequence  of  his  own  negligence  or 
tnat  of  his  servants. 

Same^ Validity  of  Agreement  as  to  Value  of  Thing  Carried  in  Case  of  Loss 

rf  Wegiige nee. — It  is  competent  for  a  common  carrier  and  a  shipper  to 

agree  as  to  the  value  of  the  thing  carried  in  case  of  loss,  owing  to  the  neg- 

'gence  of  the  carrier  or  his  servants,  and  such  an  agreement  is  binding 

*^Pon  tht  shipper. 

^SSUMPSIT  by  William  L.  Ballou  against  William  H.  Earle 
^i  Henry  Prew,  copartners  as  the  Earle  &  Prevv  Express 
Company, 

^j^phen  A.  Cooke,  Jr.,  and  Louis  L.  Angell,  for  plaintiff. 
^r?told  Green,  for  defendants. 

^^^^I-INGHAST,  J. — This  is  assumpsit  to  recover  the  sum  of 
v579»  being  the  value  of  a  box  of  diamonds  which  the  plaintiff 
aeiivered  to  the  servant  and  agent  of  the  defend-  ^,^,4,4^, 
i"^^^o  be  by  them  transported  by  express  to  New 
Dedford,  in  "the  state  of  Massachusetts.  Jury  trial  is  waived, 
and  the  case  is  to  be  tried  to  the  court  on  the  law  and  the 
lacts        -pj^^  defendants,  who  are  common  carriers  of  merchan- 

fifh  ^^^^^  received  from  the  plaintiff  at  Providence,  on  the 

J     da.y  of  July,  1890,  a  package  containing  diamonds  of  the 

\^  Aforesaid,  to  be  by  them  delivered  to  C  W.  Haskins, 

hi  -^  Bedford,  Mass.  The  plaintiff  had,  and  for  a  consider- 
^"^^  ^itxie  previous  to  the  above-named  date  had  had,  in  his 
possession  and  constant  use  a  book  of  the  defendants*  contract 
receipi-  yanj^g^  ^t  the  top  of  each  page  of  which  was  printed 
what  purports  to  be  a  mutual  agreement  between  the  shipper 
^      the  common  carrier,  which  agreement,  in  so  far  as  it  is 

"material  for  our  present  consideration,  provides  that  the  de- 
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fendants  "  are  not  tcJ  be  held  liable  or  responsible  for  any  loss 
or  damage  to  said  property  *  *  *  unless  in  every  case 
the  same  be  proved  to  have  occurred  from  the  fraud  or  gross 
negligence  of  said  express  company^  or  their  servants ;  nor 
in  any  event  shall  the  holder  hereof  demand  beyond  the  sum 
of  fifty  dollars,  at  which  the  article  forwarded  is  hereby 
valued,  unless  otherwise  herein  expressed  or  unless  especially 
insured  by  them  and  so  specified  in  this  receipt,  which  in- 
surance shall'constitute  the  limit  of  the  liability  of  Earle  & 
Prew's  Express."  One  of  these  blanks  the  plaintiff  filled  out 
for  the  addressed  package  in  question,  but  gave  no  value 
thereof,  although  there  was  a  blank  column  in  said  receipt 
marked  "  value.**  This  receipt  was  signed  by  the  defendants' 
agent  when  the  plaintiff  gave  the  package  to  the  agent.  The 
defendants  had  no  knowledge  of  the  con  tents  or  value  of  said 
package  except  as  stated  in  said  receipt  at  the  time  of  its  de- 
livery to  them,  nor  did  they  make  any  inquiry  of  the  plaintiff 
concerning  the  same.  This  package  was  lost  by  the  negli- 
gence of  the  defendants*  servant  before  it  reached  their  office, 
and  said  defendants  admit  their  liability  therefor  under  said 
agreement,  and  offer  to  pay  the  said  sum  of  $50,  which,  they 
contend,  is  the  limit  of  their  liability.  The  plaintiff  testifies 
that  his  reason  for  not  giving  any  value  to  the  package  was 
because  the  expressage  was  to  be  paid  b}'  the  consignee.  The 
defendants,  on  the  other  hand,  testify  that  the  reasons  given 
them  by  the  plaintiff  for  not  giving  any  value  to  the  package 
in  said  receipt  were  that  it  cost  more  money,  and  that  the 
consignee  had  previously  complained  of  the  charges  of  ex- 
pressage in  cases  where  the  values  had  been  given,  and  that  he 
adopted  this  mode  to  lessen  said  charges. 

we  think  it  is  very  evident  that  the  purpose  of  the  plaint- 
iff  in  not  giving  any  value  to  the  package  was  to  save,  either 

to  himself  or  to  the  consignee,  and  it  matters  not 
Aee«ptaiMor  which,  the  additional  expressage  which  would  have 
r«eHpt.e».  been  charged  by  the  defendants  if  the  real  value 
MnljHMi.      ^^^  been  given ;  for  it  must  be  presumed  from  the 

terms  of  the  receipt  that,  as  the  defendants  assume 
a  liability  only  to  the  extent  of  the  valuation  therein  named, 
the  rate  of  expressage  is  jjraduated  by  said  valuation.  Under 
this  state  of  facts  the  plaintiff's  final  contention,  which  logic- 
ally should  be  first,  and  hence  we  will  consider  it  first,  is  that 
the  express  assent  of  the  owner  of  the  goods  to  the  restric- 
tions of  the  carrier's  liability  must  be  found  to  give  effect  to 
it  in  any  case.  We  think  the  decided  preponderance  of  the 
authorities  is  to  the  contrary  ;  and  that  the  well  settled  rule 
now  is  that  in  the  absence  o\  fraud,  concealment,  or  improper 
practice  the  legal  presumption  is  that  stipulations  limiting 
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the  common  law  liability  of  common  carriers  contained  in  a 
receipt  given  by  them  for  freight  were  known  and  assented 
to  by  the  party  receiving  it.  Belger  v.  Dinsmore,  51  N.  Y. 
166 ;  Steers  v.  Liverpool,  N.  Y.  &  P.  Steamship  Co.,  57  N.  Y. 
I ;  Harris  z;.  Great  Western  R.  Co.,  i  Q.  B.  Div.  515;  Ger- 
mania  Fire  Ins.   Co.   v.  Memphis  &  C.  R.  Co.,  72  N.  Y.  90; 

Ruimby  v,  Boston  &  M.  R.  Co.,  150  Mass.  365, 40  Am.  &  Eng. 
.  Cas.  693 ;  Burke  v.  South  Eastern  R.  Co.,  5  C.  P.  Div.  i  ; 
Maghee  v.  Camden  &  A.  R.  Co.,  45  N.  Y.  514;  Grace  v. 
Adams,  100  Mass.  505  ;  Monitor  Mut.  F.  Ins.  Co.  v.  BufTum, 
115  Mass.  343 ;  Hill  v.  Syracuse,  B.  &  N.  Y.  R.  Co.,  73  N.  Y. 
35  !•  For  a  full  discussion  ot  the  contrary  doctrine,  see  HoU 
lister  V.  Nowlen,  19  Wend.  (N.  Y.)  234,  and  cases  cited.  In 
the  case  at  bar  a  printed  yii^  simile  of  the  receipt  in  question 
is  before  us,  which  shows  that  the  terms  and  conditions  upon 
which  the  defendants  received  the  goods  in  question  must 
have  been  well  known  to  the  plaintiff .  And  more  especially 
is  this  to  be  taken  for  grantea  from  the  fact  that  a  book  of 
the  defendants,  filled  with  receipt  blanks  identical  with  this, 
was  in  the  plaintiff's  possession,  and  in  almost  daify  use  by 
him.  From  an  examination  of  said  facsimiled  is  evident  that 
there  was  not  only  no  attempt  to  conceal  the  terms  and  con- 
ditions  of  the  bailment  on  the  part  of  the  defendants,  but,  on 
the  other  hand,  that  it  had  been  their  purpose  to  make  the 
same  specially  prominent  and  noticeable.  It  is  all  printed  on 
one  side  of  the  paper,  and  at  the  top  thereof.  It  is  headed  by 
the  caution,  pnnted  in  bold  type,  "  Read  the  Conditions  of 
this  Receipt, '  and  all  the  printed  matter  precedes  the  signa- 
ture of  the  agent  of  the  defendants.  We  think,  therefore, 
that  the  receipt  in  question  ought  to  be  regarded  as  having 
received  the  assent  of  the  plaintiff,  and  as  bein^,  as  its  language 
purports,  the  mutual  agreement  of  the  parties  touching  the 
package  in  question. 

Having  found,  then,  that  there  was  an  agreement  between 
the  parties  as  to  the  limit  of  the  defendants'  liability  in  case 
of  loss,  we  come  to  the  main  question  in  the  case, 
viz.,  was  said  agreement  valid  and  binding  upon       P«w©ror 
the  parties  thereto?  or,  to  state  the  question  more       JTmiI*!!!!^ 
broadly,  to   what  extent  is  a   common  carrier  en-       lukintj. 
titled  to  contract  in  limitation  of  his  common  law 
liability?    This  is  a  question,  in  so  far  as  it  applies  to  carriers 
by  land,  upon  which  there  has  been  great  contrariety  of  opin- 
ion in  different  courts,  the  earlier  cases   holding  that  it  was 
against  public  policy,  and  hence  impossible,  for  common  car- 
riers  to  guard  themselves  by  any  stipulations  whatever  against 
liability  from  loss  arising  from  any  other  cause  than  the  act 
of  God  or  the  public  enemy.    This  question  is  discussed  in 

48  A.  &  E.  R.  Gas.— 3  ^ 
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Edwards  on  Bailments,  (section  552,  and  cases  cited  in  note 
5),  while  the  later  cases  have  materially  modified  this  rule  in 
the  carrier's  favor,  and  permitted  him  not  only  to  contract  so 
as  to  change  the  extent  of  his  liability  as  fixed  by  the  common 
law,  but  such  contracts,  when  made  with  his  employer,  be- 
came almost  entirely  the  measure  of  his  responsibility.  "  And 
this  custom,"  says  Hutchinson  on  Carriers,  (section  1 19,)  "  has 
become  so  universal  in  transactions  with  carriers  that  his 
liability  may  now  be  said  to  depend  almost  exclusively  upon 
contract.  He  still  stands,  however,  in  the  relation  of  common 
carrier  to  the  goods  intrusted  to  him,  notwithstanding  his 
contract,  however  much  it  may  lessen  his  common  law  lia- 
bility, and  he  cannot,  even  by  the  most  express  contract,  di- 
vest himself  of  that  character,  and  change  it  to  that  of  a  mere 
private  carrier  or  ordinary  bailee.**  Davidson  7\  Graham,  2 
Ohio  St.  131,  140;  New  York  Cent.  R.  Co.  v.  Lockwood,  17 
Wall.  (U.  S.)3S7;  Hooper  z/.  Wells,  27Cal.  11 ;  Christensonr. 
American  Express  Co.,  15  Minn.  270,  (Gil.  208);  Bank  of  Ken- 
tucky V.  Adams  Exp.  Co.,  93  U.  S.  174,  180;  Kirby  t;.  Adams 
Express  Co.,  2  Mo,  App.  369 ;  but  see  American  Express  Co. 
V.  Sands,  55  Pa.  St.  140;  Grogan  v.  Adams  Express  Co.,  114 
Pa.  St.  523,  30  Am.  &  Eng.  R.  Cas.  9.  Without  attempting 
a  review  of  the  conflicting  authorities  upon  the  question  be- 
fore us,  which  would  answer  no  useful  purpose  here,  we  will 
only  say  that  upon  an  examination  thereof  we  have  come  to 
the  conclusion  that  the  decided  weight  of  the  authorities,  as 
well  as  the  better  reason,  favors  the  rule  that  a  common  car- 
rier may,  to  a  great  extent  at  least,  contract  in  limitation  of 
his  common  law  liability,  "provided,*'  as  stated  in  Southern 
Express  Co.  v.  Caldwell,  21  Wall.  (U.  S.),  264, 
cjurriM-'iMy  "  ^^^  limitation  be  such  as  the  law  can  recognize 
sffiveMU  as  reasonable  and  not  inconsistent  with  sound  pub- 
T«iueorthUf  lie  policy.**  The  shipper  and  the  common  carrier 
eArri«4.  g,.^  |.j^yg  authorized  to  enter  into  an  express  agree- 

ment, within  certain  limits,  as  to  the  terms  upon  which  the 
latter  will  transport  and  convey  for  the  former  a  certain 
article  of  personal  property  of  an  agreed  value  to  a  designated 
place  for  an  agreed  price.  We  fail  to  see  that  the  recogni- 
tion of  the  validity  ot  such  an  agreement  is  violative  of  any 
sound  rule  of  public  policy.  Indeed,  it  seems  to  us  that  pub- 
lic policy  requires  the  upholding  of  such  an  agreement  as 
tending  to  the  honest  disclosure  of  value  on  the  part  of  the 
shipper,  and  the  exercise  of  that  degree  of  diligence  on  the 
part  of  the  carrier  which  is  commensurate  with  the  value  of 
the  particular  article  conveyed,  and  the  price  paid  for  such 
conveyance.  To  illustrate  :  A.  has  a  box  of  tinware  of  the 
value  of  five  dollars,  which  he  wishes  to  send  to  Boston  by  B., 
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a  common  carrier.  The  box  is  delivered  to  B.  under  an  agree- 
ment similiar  to  the  one  before  us,  no  information  being  given 
as  to  the  contents  of  said  box.  What  is  the  degree  ot  care 
which  B.  is  expected  to  exercise  in  the  transportation  of  this 
box?  Manifestly  that  degree  of  care  which  is  commensurate 
with  a  box  whose  value  does  notexceed  thatstipulated  in  the 
contract,  to  wit,  $50.  B*s  maximum  liability  in  case  of  loss 
being  known  to  him  beforehand,  he  will  naturally  exercise 
such  a  degree  of  care  as  would  ordinarily  insure  the  safe  de- 
livery at  its  destination  of  an  article  of  this  value.  Moreover, 
he  is  only  paid  for  assuming  a  risk  to  the  extent  of  $50,  and 
he  has  graduated  his  charge  for  carriage  accordingly.  Such 
an  agreement  certainly  strikes  one  as  eminently  fair  and 
reasonable.  Neither  party  is  deceived  or  misled  thereby. 
The  shipper  on  the  one  hand  is  insured  of  the  safe  delivery  of 
his  goods  at  their  destination,  or  their  value  in  money,  in  case 
of  loss,  and  the  carrier,  on  the  other  hand,  proportions  his 
care  to  the  liability  which  he  has  assumed.  Both  parties  thus 
act  understandingly  and  intelligently.  There  is  little  oppor- 
tunity lor  fraud  on  the  part  of  the  shipper,  and  none  for  over- 
charge on  the  part  of  the  carrier.  To  illustrate  again :  A. 
wishes  to  send  a  box  of  diamonds,  valued  at  $500,  to  Boston, 
Mass.,  and  employs  B.,  a  common  carrier,  to  transport  the 
same  thence  under  an  express  agreement  which  stipulates, 
among  other  things,  that  the  value  thereof  is  $50,  the  charge 
for  expressage  being  based  upon  that  valuation.  As  in  the 
former  case,  B.  assumes,  and  has  the  right  to  assume,  that  the 
value  of  this  package  does  not  exceed  the  sum  of  $50,  and  he 
therefore  proportions  his  care  accordingly.  The  package  is 
lost  bv  B„  whereupon  A.  setks  to  hold  him  liable  for  the 
actual  value  of  said  package,  which  was  many  times  larger 
than  that  agreed  upon.  B.  was  only  paid  for  the  care  and 
transportation  of  a  package  of  the  value  of  $50,  and  the  de- 
gree of  care  which  he  used  was  sufficient  for  a  transaction  of 
that  sort,  while  it  was  quite  insufficient  for  a  transaction  of 
the  sort  which  he  was  induced  by  misrepresentation  on  the 
part  of  A.  to  undertake.  Had  he  been  apprised  of  the  actual 
value  of  this  package,  he  would  have  exercised  that  degree 
of  care  which  was  commensurate  therewith,  and  would  also 
have  graduated  his  charge  accordingly.  To  allow  A.  to 
repudiate  his  contract  Avith  B.  in  case  of  loss,  and  hold  the 
latter  to  his  strict  common  law  liability,  under  the  circum- 
stances, is  little  less  than  to  permit  him  to  perpetrate  a  fraud 
under  the  guise  of  enforcing  a  legal  right. 

If  this  illustration  fairly  represents  the  case  at  bar,  and  it 
seems  to  us  that  it  does,  it  shows  the  unreasonableness^  and 
injustice  of  the  rule  of  liability  contended  for  b,y  the  plaintiff. 
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But  the  main  contention  of  the  plaintiff  is  that  an  express  com- 
pany cannot  limit  its  liability  for  loss  of  goods 
*■**  T*'*^  occasioned  by  its  own  negligence,  and  in  support 
iTeMeoriMs  thereof  he  cites  the  following  cases,  viz.:  Grogan 
kiB«9iiff«ie«-  V.  Adams  Express  Co.,  114  ra.  St.  523,  30  Am.  & 
Eng.  R.  Cas.  9;  Brown  v,  Adams  Express  Co.,  15 
W,  Va.  812 ;  Maslin  v.  Baltimore  &  O.  R.  Co.,  14  VV.  Va.  180, 
191;  Newborns.  Just,  2  Car.  &  P.  76;  New  Jersej- Steam 
Nav.  Co.  V,  Merchants*  Bank,  6  How.  (U.  S.),  344  ;  Snider  v. 
Adams  Express  Co.,  63  Mo.  376,  383 ;  Union  Express  Co.  v. 
Graham,  26  Ohio  St.  595,  598 ;  Michigan  Cent.  R.  Co.  v. 
Hale,  6  Mich.  243 ;  Western  Transportation  Co.  v.  Newhall, 
24  111.  466 ;  Graham  v,  Davis,  4  Ohio  St.  362 ;  Muser  v.  Amer- 
lean  Express  Co.,  i  Fed.  Rep.  382 ;  Southern  Express  Co.  v. 
Seide,  67  Miss.  607,  42  Am.  &  Eng.  R.  Cas.  398.  These  cases 
undoubtedly  sustain  the  position  of  the  plaintiff  in  this  re- 
spect ;  andpwe  are  not  only  not  disposed  to  question  their 
authority  upon  this  point,  but  to  agree  entirely  therewith. 
We  do  not  think  that  it  is  competent  for  a  common  carrier 
to  stipulate  for  exemption  from  loss  occasioned  by  his  own 
negligence  or  that  of  his  servants.  Such  an  exemption  is  not 
just  and  reasonable  in  the  eye  of  the  law.  Nor  is  it  neces- 
sary for  us  to  hold  in  order  to  sustain  the  contract  under 
consideration ;  for,  as  stated  b^  Blatchford,  J.,  in  Hart  v. 
Pennsylvania  R.  Co.,  112  U.  S.  331,  340,  18  Am.  &  Eng.  R. 
Cas.  604,  "  The  limitation  as  to  value  has  no  tendency  to  ex- 
empt  from  liability  for  negligence.  It  does  not  induce  want 
of  care.  It  exacts  from  the  carriers  the  measure  of  care  due 
to  the  value  agreed  on.  The  carrier  is  bound  to  respond  in 
that  value  for  any  negligence.  The  compensation  lor  car- 
riage is  based  on  that  vsHue.  The  shipper  is  estopped  from 
sayingp  that  the  value  is  greater.  The  articles  have  no  greater 
value  for  the  purposes  of  the  contract  of  transportation  be- 
tween the  parties  to  that  contract.  The  carrier  must  respond 
for  negligence  up  to  that  value.  It  is  just  and  reasonable 
that  such  a  contract,  fairly  entered  into,  and  where  there  is 
no  deceit  practiced  on  the  shipper,  should  be  upheld.  There 
is  no  violation  of  public  policy.  On  the  contrary,  it  would 
be  unjust  and  unreasonable,  and  would  be  repugnant  to  the 
soundest  principles  of  fair  dealing,  and  of  the  freedom  of  con- 
tracting, and  thus  in  conflict  with  public  policy,  if  a  shipper 
should  be  allowed  to  reap  the  benefit  of  the  contract  if  there 
is  no  loss,  and  to  repudiate  it  in  case  of  loss."  The  case  from 
which  we  have  thus  quoted  was  one  in  which  the  loss  hap- 
pened from  the  negligence  of  the  defendant.  The  court  had 
previously  declared  m  the  same  case  (page  338)  that  "  it  is 
the  law  of  this  court  that  a  common  carrier  may  by  special 
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contract  limit  his  common  law  liability  ;  but  he  cannot  stipu- 
late lor  exemption  from  the  consequences  of  his  own  negli- 
gence, or  that  of  his  servants,"  thus  expressly  affirming  the 
doctrine  previously  laid  down  by  that  learned  court  in  New 
Jersey  Steam  Nav*  Co.  v..  Merchants*  Bank,  6  How.  (U.  S.), 
344;  York  Manuf  g  Co.  v.  Illinois  Central  R.  Co.,  3  Wall.  (U. 
S.),  107;  New  York  Cent.  R.  Co.  v,  Lockwood,  17  Wall.  (U. 
S-),  357;  Southern  Express  Co.  v,  Caldwell,  21  Wall.  (U.  S.), 
364;  Ogdensburg  &  L.  C.  R.  Co.  v.  Pratt,  22  Wall.  (U.  S.), 
123 ;  Bank  of  Kentucky  v.  Adams  Express  Co.,  93  U.  S.  174; 
Grand  Trunk  R.  Co.  v,  Stevens,  95  U.  S.  655.  But  although 
the  loss  did  occur  from  the  negligence  of  the  defendant,  the 
court  upheld  the  agreement  as  to  the  value  of  the  property 
on  the  ground,  as  forcibly  stated  in  the  opinion,  that  there  is 
no  justice  in  allowing  the  shipper  to  be  paid  a  large  value  for 
an  article  which  he  has  induced  the  carrier  to  take  at  a  low 
rate  of  freight,  on  the  assertion  and  agreement  lljpt  its  value 
is  a  less  sum  than  that  claimed  after  a  loss.  It  is  just  to  hold 
the  shipper  to  his  agreement,  fairly  made,  as  to  value,  even 
where  the  loss  or  injury  has  occurred  through  the  negligence 
of  the  carrier.  The  effect  of  the  agreement  is  to  cheapen  the 
freight  and  secure  the  carriage,  if  there  is  no  loss ;  and  the 
effect  of  disregarding  the  agreement,  after  a  loss,  is  to  expose 
the  carrier  to  a  greater  risk  than  the  parlies  intended  he 
should  assume.  **  The  agreement  as  to  value,  in  this  case, 
stands  as  if  the  carrier  had  asked  this  value  of  the  horses,  and 
had  been  told  by  the  plaintiff  the  sum  inserted  in  the  con- 
tract." The  rule  laid  down  in  Grogan  v.  Adams  Express  Co., 
114  Pa.  St.  523,  30  Am.  &.  Eng.  R.  Cas.  9,  a  case  much  relied 
on  by  the  plaintiff,,  that  **  an  express  company  cannot  by  spe- 
cial  contract  or  special  acceptance  limit  its  liability  for  loss 
of  goods,  resulting  from  the  negligence  of  the  company  or 
its  servants,  *'  is  not  in  conflict  with  the  case  just  quoted  from 
upon  this  point,  and,  with  all  due  respect  to  the  learned  court 
which  rendered  this  decision,  we  think  that  it  misappre* 
hended  the  decision  in  Hart  v.  "Railroad  Co.,  supra,  in  declar- 
ing that  that  case  had  decided  that  a  common  carrier  could 
limit  its  liability  even  as  against  its  own  negligence.  The 
real  distinction  between  these  two  cases,  as  it  seems  to  us,  is 
not  in  the  rule  adopted  by  each,  but  in  the  application  thereof. 
In  the  Grogan  Case  the  court  holds  that  an  agreement  as  to  ' 
value  in  case  of  loss  by  negligence  is  not  binding  on  the  par- 
ties, on  the  ground,  as  we  understand  the  decision,  that  to  hold 
the  contrary  would  be  to  uphold  the  carrier  in  stipulating 
against  his  own  negligence,  although  it  holds  at  the  same  time 
that  an  agreement  as  to  value  "  would  be  a  protection  against 
liability  beyond  that  amount  except  for  negligence."     In  this 
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respect  the  court  followed  the  case  of  American  Express 
Co.  V.  Sands,  55  Pa.  St.  140,  and  Farnham  v.  Camden  &  A.  R. 
Co.,  Id.  53  :  that  is  to  say,  these  cases  hold  that  an  agreement  as 
to  value  in  case  of  loss  is  valid  and  binding,  excepting  only 
where  the  loss  is  occasioned  by  the  negligence  of  the  common 
carrier  or  his  servant ;  while  in  the  Hart  Case,  before  referred 
to.  the  court  holds  that  the  agreement  as  to  value  is  also  valid 
and  binding  where  the  loss  is  occasioned  by  the  negligence 
of  the  common  carrier  and  that  so  to  hold  "  has  no  tendency 
to  exempt  from  liability  for  negligence."  The  reasoning  m 
the  last  named  case  is  cogent  and  convincing,  and  we  are 
disposed  to  adopt  the  same  in  preference  to  the  authorities 
which  hold  to  the  contrary.  See  also,  Oppenheimer  v.  United 
States  Express  Co.,  93  111.  62  ;  Kallman  v.  United  States  Ex- 
press Co.,  3  Kan.  205 ;  Brehmez/.  Adams  Express  Co.,  25  Md. 
328  ;  Snider  v.  Union  Express  Co.,  63  Mo.  376;  Levy  x/.  South- 
ern Express  Co.,  4  S.  Car.  234 ;  Boorman  v.  American  Express 
Co.,  21  Wis.  154.  We  therefore  decide  that  it  was  compe- 
tent for  the  parties  to  agree  as  to  the  value  of  the  package 
in  question  in  case  of  loss  by  negligence,  and  that,  having 
thus  agreed,  they  are  bound  thereby.  Judgment  must  there- 
fore be  entered  for  the  plaintiff  for  the  sum  of  $50. 

Authority  of  Common  Carrier  to  Limit  his  Liability  to  a  Particular  Amount 
in  case  of  loss  due  to  Negligence. — As  is  seen  from  the  opinion  of  Justice 
TiLLiNGHAST  in  the  principal  case  the  authorities  upon  this  question  are 
widely  at  variance.  The  rule  adopted  by  the  Rhode  Island  Court  has  the 
sanction  of  the  United  Sates  Supreme  Court  and  is,  in  the  mind  of  the 
writer,  the  best  supported  by  reason  as  well  as  authority.  The  question 
has  been  discussed  many  times  in  this  series.  The  following  cases  and 
notes  may  be  consulted  :  Louisville  &  N.  R.  Co.  v.  Wynn  (Tenn.).  45  Am. 
i  Eng.  R.  Cas.  312,  note  319  where  many  cases  from  these  reports  are 
cited.  Durgin  v.  American  Ex.  Co.  (N.  H.)  45  Id,  325 ;  Western  R.  Co.  of 
Ala.  V,  Harwell  45  /^.  358. 


EcCLES  efai. 

V. 

Union  Pacific  R.  Co. 

(Utah  Supreme  Court,  June  6,  iSpi.) 

Release  of  Claim  for  Personal  Injuries— Subsequent  Result  of  Injuriet.---A 
release  of  a  claim  against  a  railroad  company  for  damages  for  personal  in- 
juries to  a  woman  who  feared  that  the  in  juries  would  cause  a  miscarriage, 
signed  under  the  advice  of  her  husband  and  his  father  and  made  for  a 
valuable  consideration,  is  binding  upon  the  maker,  notwithstanding  the 
subsequent  occurrence  of  the  result  which  she  feared,  and  which  fear 
caused  her  to  hesitate  in  signing  such  release. 
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Appeal  from  First  District  Court. 

P.  L.  Williams,  and  Waldemar  Van  Cott,  for  appellant 

C.  B,  Pack,  and  T,  D,  Johnson^  for  respondents. 

Anderson,  J. — The  plaintifiFs  and  their  infant  son,  Stewart 
Eccles,  were  passengers  on  a  train  on  the  defendant's  road, 
and  were  injured   by   an  accident  to  the  train  on  ^^^^^^ 

the  30th  day  of  January',  1890,  alleged  to  have 
been  caused  by  the  negligence  of  the  defendant,  and  this  ac- 
tion is  to  recover  damages  for  the  injuries  sustained.  The 
defendant  pleaded  a  settlement  a  release,  and  this  was  the  de- 
fense relied  on  at  the  trial  in  the  court  below.  Plaintiffs'ob- 
tained  a  verdict  and  judgment,  and  the  defendant  brings 
this  appeal. 

The  ground  relied  on  for  reversal  is  that  the  verdict  of  the 
jury  is  not  supported  by  the  evidence.  At  the  time  of  the 
.accident,  Jeannette  Eccles,  who  was  the  wife  of  her  co-plaint- 
iff, Samuel  H.  Eccles,  was  advanced  about  seven  months  in 
pregnancy.  The  settlement  was  made  and  the  release  exe- 
cuted on  the  nth  day  o(  February,  1890,  and  on  the  ist  day 
of  March  following  Jeannette  Eccles  gave  premature  birth  to 
an  eight  months  child.  FlaiiitifTs  claim  that  they  settled 
with  the  defendant  under  a  mistaken  belief,  induced  by  the 
statement  of  Dr.  Perkins,  a  physician  in  the  employ  of  thr 
defendant,  as  to  the  extent  of  the  injuries  to  Jeannette 
Eccles;  that  she  feared  a  miscarriage,  and  was  not  willing  to 
settle,  until  it  should  be  known  there  was  no  danger  of  such 
a  result,  but  that,  upon  the  assurance  of  Dr.  Perkins  that 
there  was  no  danger  of  that  kind  to  be  apprehended,  she  was 
induced  to  settle,  and  that  she  did  not  understand  the  re- 
lease to  include  her  entire  claim  for  damages  in  case  her  in- 
juries should  cause  her  to  give  premature  birth  to  her  child. 
The  release  by  its  terms  includes  all  claims  and  demands  of 
the  plaintiffs  for  the  injuries  sued  for  in  this  action,  and  there  is 
no  claim  of  fraud  in  procuring  its  execution  by  plaintiff,  but 
it  is  sought  to  be  avoided,  on  the  ground  of  mistake,  as  to 
the  extent  of  the  injuries  to  Jeannette  Eccles  at  the  time  of 
its  execution.  There  is  no  dispute  in  the  evidence  as  to  the 
material  facts,  and  the  sole  question  for  our  determination  is 
whether  the  verdict  is  supported  by  the  evidence.  The  ac- 
cident occurred  between  Aspen,  Wyo.,  and  Ogden,  Utah,  on 
the  evening  of  January  ^o,  1890,  and  the  train  reached  Ogdcii 
about  4  o'clock  A.  M.  ofJanuary  31st.  Jeannette  Eccles  tes- 
tified that  she  saw  Dr.  Perkins,  the  defendant's  physician, 
when  she  arrived  at  Ogden,  and  that  he  told  her  to  "  go  home 
and  lay  still,"  and  that  he  would  call  later  in  the  day;  that 
about  noon  he  called,  and  found  her  sitting  up,  when  he  said, 
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**  Oh  I  see  there  is  nothing  wrong  with  you  at  all;  if  there 
had  been  anj^thing  wrong  with  you,  it  would  have  happened 
before  this;  if  you  were  hurt,  your  child  would  have  been 
born  at  once,  or  else  to-day  ;"  that  about  twenty  hours  had 
intervened  from  the  time  of  the  accident  until  the  doctor 
called,  and  that  she  never  saw  him  afterwards.  One  E.  J. 
Fisher  was  the  claim  agent  of  the  defendant  company,  with 
whom  the  settlement  was  made.  The  plaintiff  Jearinette 
Eccles  testified  as  follows:  **  My  husband  went  to  see  Mr. 
Fisher  to  settle.  Mr.  Fisher  sent  for  him.  My  husband  went 
three  or  four  times  to  see  Mr.  Fisher,  and  when  he  returned 
home  he  told  me  about  it.  I  told  my  husband  he  had  better 
wait  awhile,  and  see  how  I  got  along  before  he  settled.  The 
night  before  I  signed  the  release  my  husband  told  me  about 
the  definite  agreement  he  had  made  with  Mr.  Fisher  regard- 
ing the  settlement.  I  heard  about  the  definite  agreement 
going  to  be  made  before  that,  and  the  next  day  Mr.  Fisher, 
camfe  with  the  release.  Mv  father-in-law,  William  Eccles, 
my  husband,  my  mother  in-law,  Mrs.  Sarah  Eccles,  and  a 
young  man  by  the  name  of  Wall,  were  in  the  room  besides 
myself.  *  *  *  When  Mr.  Fisher  came  in  he  said  he  had 
come  to  settle  with  us,  and  wanted  to  know  what  I  thought 
about  it.  I  told  him  1  didn't  want  to  settle ;  that  I  had 
rather  wait  to  see  how  I  got  along.  And  he  said,  I  am  satis- 
fied you  are  all  right,  by  Dr.  Perkins'  statement.  He  is  a 
well  learned  man,  and  he  would  not  say  there  was  not  any- 
thing wrong  with  you,  if  there  was,  and  you  mi^ht  as  well 
sign  thq  release,  for  you  won't  get  any  more.  You  are  all 
right  and  you  might  as  well  sign  it,  and  have  it  done  with.' 
I  insisted  on  waiting,  and  he  said  that  Dr.  Perkins  said  there 
was  nothing  wrong  with  me,  or  it  would  have  happened  be- 
fore. I  do  not  think  of  much  else  that  was  said  while  he  was 
there."  She  further  testified  that  she  "did  not  read  the  re- 
lease, but  it  was  read  aloud  by  Mr.  Fisher,"  that  she  listened 
to  it  as  much  as  she  could,  but  was  suffering  with  a  nervous 
headache  at  the  time ;  that  the  night  before  she  signed  the 
release  her  husband  had  told  her  the  amount  he  had  settled 
for,  and  that  the  persons  who  insisted  on  her  signing  the  release 
were  her  husband  and  her  father-in-law:  and  that  the  rela- 
tion between  herself  and  husband  were  pleasant.  She  also 
testified  that  Dr.  Allen,  a  regular  practicing  physician  of 
Ogden,  had  attended  her  from  the  time  of  the  injury  until 
the  release  was  signed,  and  had  made  an  examination  ot  her 
person  to  see  how  seriously  she  was  injured,  and  that  he 
visited  her  the  day  before  she  signed  the  release ;  and  that 
her  mother-in-law,  who  was  thepiotherof  a  large  family,  and 
experienced  in  nursing,  was  her  nurse.     She  further  testi- 
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fied  that  she  thought  she  was  settling  only  for  the  injury  to 
her  child,  Stewart,  and  for  her  husband*s  loss  o(  time.  Sam- 
uel H.  Eccles,  the  husband  and  one  of  the  plaintiffs,  testified 
that,  when  Fisher  came  to  his  house  to  settle,  hesigced  ;  but 
that  his  wife  declined  to  sign  the  release,  and  said  she  "didn't 
know  what  might  happen  yet,  and  she  would  sooner  wait 
awhile;"  that  Fisher  was  there  about  an  hour,  and  that 
Fisher  and  he  and  his  father  told  her  she  might  as  well  sign. 
He  also  testified  that  Fisher  read  the  release  aloud  before 
any  one  signed;  that!  he  **  understood  the  agreement  before 
signing  it,  just  as  it  is;"  that  he  did  nothing  more  than  ad- 
vise his  wile  to  sign  the  release,  and  that  no  one  did  more 
than  that,  and  that  his  father  also  advised  her  to  sign  it. 

We  think  the  foregoing  testimony  of  the  plaintiffs,  to- 
gether with  more  of  a  similar  character,  clearly  establishes 
that,  in  making  the  settlement,  and  executing  the 
release,  the  possibility  that  •Mrs.  Eccles  might  give  ■•*«*^^»"*- 
premature  birth  to  her  child  was  taken  into  the  account,  and 
was  understood  by  both  parties  to  be  covered  by  the  re- 
lease. Dr.  Perkins'  statement,  made  in  less  than  24  hours 
after  the  injury,  could  not  have  been  understood  by  her,  11 
days  after  the  accident,  as  the  statement  of  an  absolute  fact 
on  which  she  should  rely  in  settling,*  but  merely  as  the  ex- 
pression, of  an  opinion  as  to  the  probable  result  of  her  inju- 
ries. Besides  that,  she  had  a  ph3'sician  of  her  own  in  con- 
stant attendance,  with  whom  she  could,  and  doubtless  did, 
consult  as  to  the  probable  effect  of  her  injuries.  No  fraud  is 
claimed  to  have  been  practiced  by  the  defendant  in  making 
the  settlement.  The  husband,  who  executed  the  release  at 
the  same  time,  understood  the  release  according  to  its  terms, 
and  advised  Mrs.  Eccles,  as  did  the  other  members  of  the 
family,  to  sign  it.  It  does  not  appear  that  any  element  of 
damages  was  omitted  from  consideration,  nor  that  any  fact  was 
misstated  by  defendant  in  order  to  procure  her  signature, 
nor  that  any  fact  was  misunderstood  by  her,  or  that  undue 
influence  was  exercised  to  induce  her  to  settle.  She  was 
advised,  through  her  husband,  before  she  talked  with  Fisher, 
of  the  state  of  the  negotiations  for  settlements  and  of  the 
amount  and  of  the  terms  of  settlement ;  but  hesitated  about 
settling  for  the  sole  reason  that,  notwithstanding  Dr.  Per- 
kins' statement  as  to  the  probabilities  of  a  miscarriage,  she 
feared  such  a  result  might  happen  ;  but,  notwithstanding 
such  dobts,  she  settled,  and  signed  the  release,  and  we  think 
she  is  bound  by  it,  and  the  verdict  of  the  jury  was  wholly 
wanting  in  evidence  to  support  it.  The  cause  is  therefore 
reversed  and  remanded,  and  a  new  trial  ordered. 

Zane,  C.  J.,  and  Blackburn,  J.,  concur. 
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RotoAM  of  Claims  Against  Railroad  Companies  on  Account  of  Poraonal  In* 
juries* — It  is  the  custom  with  many  railroad  companies,  immediately  upon 
the  occurrence  of  an  accident,  to  send  an  agent  to  the  injured  persons  and 
to  endeavor  to  secure  a  release  and  discharge  of  the  compKiny  from  all  lia- 
bility upon  the  payment  of  a  certain  sum  of  money.  If  negotiations  of 
this  kind  are  conducted  by  the  company's  agents  in  an  open  and  fair  man- 
ner, without  concealment  or  threats  and  without  taking  advantage  of  the 
injured  person's  enfeebled  condition,  the  release  will  stand  and  the  railroad 
company  will  in  most  cases  save  considerable  money.  Great  care  should 
be  used  however,  for,  as  the  courts  have  often  remarked,  the  least  fraud 
or  misrepresentation  will  avoid  any  agreement  and  the  company  runs  the 
risk,  not  onlv  of  losing  the  money  it  has  paid  in  settlement,  but  also  of  be- 
ing mulctecf  in  damages.  In  the  following  note  will  be  found  a  collec- 
tion of  the  cases  upon  this  subject. 

Validity  of  Release  Generally, — If  the  injured  party  signs  the  release  with- 
out knowing  itscont^tsor  intending  to  sign  such  an  instrument,  it  is  well 
settled  that  he  is  not  bound  by  it.  Schultz  v.  Chicago  &  N.  W.  R.  Co.,  44 
Wis.  638.  But  a  party  who  having  the  capacity  and  opportunity  to  read  a 
release  signed  by  him,  and  not  prevented  by  fraud  from  so  reading  it,  failed 
to  do  so  and  relied  upon  what  the  other  party  said  about  it,  is  estopped  by 
his  own  negligence  from  claiming  that  the  release  is  not  legal  and  binding 
upon  him  according  to  its  terms,  Wallace  v,  Chicago,  St.  P.  M.  &  O.  K. 
Co..  67  Iowa.  547  ;  Gulliher  z/.  Chicago,  R.  I.  &  P.  R.  Co.,  59  Iowa.  416.  An 
infant's  release  and  claim  for  personal  injuries  is  voidable  at  his  election  ; 
and  the  bringing  of  suit  upon  the  demand  is  an  unequivocal  disaffirmance 
of  the  release.  St.  Louis.  I.  M.  &  S.  R.  Co.  7/.  Higgins,  44  Ark.  293.  21  Am. 
&  Eng.  R.  Cas.  629.  An  infant  may  even  disafHrm  a  release  signed  by  him 
without  restoring  the  construction  received  for  it.  St.  Louis,  I.  M.  &  S. 
R.  Co.  V,  Higgins,  44  Ark.  293,  21  Am.  &  Eng.  R.  Cas.  629. 

Under  a  contract  stipulating  that  the  measure  of  damages  to  an  em- 
ploye for  injuries  received  shall  be  his  regular  wages  until  he  is  able  to 
work,  if  not  more  than  six  months,  an  agreement  to  accept  one  month's 
wages  in  full  of  all  damages,  where  there  is  no  dispute  as  to  his  right  to 
such  wages,  is  without  consideration,  and  will  not  bar  his  recovery  of 
wages  for  a  further  time  during  which  he  is  unable  to  work.  Carlton  v. 
Western  &  A.  R.  Co.,  81  Ga.  531.  And  where  the  widow  of  an  employe 
of  a  railroad  company  released  any  claim  she  might  have  against  that  com- 
pany for  causing  his  death,  for  the  purpose  of  enabling  his  mother  to  ob- 
tain from  a  life  association,  payment  of  life  insurance  which  was  pavable 
only  on  condition  of  a  release  by  all  persons  entitled  to  sue  the  railroad 
company  for  his  death,  such  release  was  invalid  as  against  public  policy. 
State  V,  Baltimore  &  O.  R.  Co.,  36  Fed.  Rep.  665. 

The  refusal  upon  the  part  of  a  passenger  who  has  been  injured  to  pay 
his  fare,  and  an  assent  thereto  on  the  part  of  the  carrier,  does  not  amount 
to  a  settlement  of  the  passenger's  claim  for  damages  for  the  injury,  nor 
estop  the  passenger  a.sserting  or  enforcing  such  claim.  N.  Packet  Co.  v. 
Clough.  20  Wall.  (U.  S.)  528. 

Where  a  release  is  pleaded  as  an  affirmative  defense  to  an  action  for 
personal  injuries,  and  it  is  admitted  by  the  plaintiff  who  pleads  matter, 
which  if  true,  avoids  it.  it  is  error  to  instruct  the  jury  that  the  burden  of 
proof  is  on  the  defendant.  Hawes  v.  Burlington,  C.  R.  &  N.  R.  Co.»  64 
Iowa,  315. 19  Am.  &  Eng.  R.  Cas.  320. 

Release  Signed  hy  Incapacitated  Person.— h  is  well  settled  that  when  the 
person  executing  the  release,  has  not  sufficient  intelligence  at  the  time  to 
comprehend  the  effect  of  his  act,  and  did  not  afterwards  ratify  it.  it  is  not 
binding.  -Chicago  W.  D.  R.  Co.  7/.  Mills.  105  111.  63,  11  Am.  tVEnj:.  R.Cas. 
128;  Pierce  v.  Chicago,  St.  P.  &  K.  C.  R.  Co.  (C.  C.  N.  D.  111.)     Thus  if  a 
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person  while  under  the  influence  of  drugs  or  opiates  to  such  an  extent  as 
to  be  incapacitated  to  {:ontract,  is  induced  to  execute  a  release,  it  will  not 
be  obligatory.  Chicago,  R.  L  &  P.  R.  Co.  v,  Lewis,  109  III.  120,  19  Am.  & 
Eng.  R.  Cas'224 ;  Chicago.  R.  L  &  R  R.  Co.  v.  Doyle.  18  Kan,  58.  So  a  re- 
lease may  be  set  aside  by  proof  that  at  the  time  it  was  executed  the  in- 
jured party  was  insane,  and  if  he  subsequently  became  sane,  did  not  ratify 
it.  George  v.  St.  Louis,  L  M.  &  S.  R.  Co.,  34  Ark.  613,  x  Am.  &  Eng.  R. 
Cas.  294.  The  question  as  to  the  validity  of  the  release  where  plamtiflf 
claims  that  at  the  time  it  was  signed,  he  was  mentally  incompetent  to  ap- 
preciate its  character,  should  be  left  to  the  jury.  Dixon  v.  Brooklyn  City 
k  Newtown  R.  Co.,  106  N.  Y.  170,  26  Am.  &  Eng.  R.  Cas.  203. 

An  instruction  to  a  jury  that  a  release  of  a  claim  for  personal  injuries  is 
void,  if  the  person  executing  such  release  was  unconscious  and  not  in  his 
right  mind,  or  was  incapacitated  to  comprehend  the  character  of  the  con- 
tract, is  not  misleading  on  the  ground  that  it  does  not  charge  as  to  the 
fact  of  a  subsequent  ratification  of  such  release,  where  the  jury  has  been 
already  fully  instructed  upon  that  point.  International  &  G.  >f.  R.  Co.  v. 
Brazzil,  78  Tex.  314*  44  Am.  &  Eng.  R.  Cas.  437. 

Release  Procured  by  Fraud,  Misrepresentations  or  Undue  Influence. — 
Fraud  vitiates  everything  it  touches,  and  ^ party  will  not  be  allowed  to 
avail  of  an  undue  advantage  obtained  over  another  by  fraudulent  practices. 
Accordingly,  if  the  agents  of  the  railroad  company  induce  the  injured  per- 
son to  believe  that  he  is  only  signing  a  receipt  for  money  paid  him  at  the 
time,  and  not  a  discharge  of  all  liability,  or  if  the  release  is  procured  by 
circumvention,  it  will  be  void  as  to  the  party  who  was  induced  to  execute 
it.  Chicago,  R.  I.  &  P.  R.  Co.  7/.  Lewis.  109  111.  120,  19  Am.  &  Eng.  R. 
Cas.  224.  Thus  the  release  will  not  bind  the  person  injured  where  he  was 
induced  to  sign  by  false  representations  made  by  an  officer  of  a  railroad, 
that  his  injuries  were  slight,  and  that  if  they  should  ultimately  become  seri- 
ous he  would,  notwithstanding  the  release,  be  in  a  position  to  obtain  fur- 
ther compensation  from  the  company.  Hirschfeld  v.  L.  B.  &  S.  C.  R. 
Co..  L.  R,  2  Q.  B.  D.  1.  So  if  the  plaintiff  is  induced  to  sign  the  release 
b^  representations  that  it  covered  merely  the  time  or  wages  lost,  or  if  he 
signs  it  under  such  belief  induced  by  the  company's  agents,  it  does  not 
operate  as  a  bar.  Illinois  Central  R.  Co.  v.  Welch.  52  111.  183.  And  a  re- 
lease is  not  a  bar  to  an  action  where  the  injured  party  signed  it  without 
reading  it  while  sick  in  bed,  at  the  close  of  negotiations  to  settle  his  claim 
for  property  destroyed  at  the  time  he  was  injured,  nothing  having  been 
said  in  such  negotiations  about  his  claim  for  personal  injuries.  Lusted  v. 
Chicago  &  N.  W.  R.  Co.,  71  Wis.  391. 

A  release  of  all  claims,  which  is  pleaded  as  a  bar  to  an  action,  may  in 
that  action  be  shown  to  be  obtained  by  fraud  or  undue  influence,  if  all  the 
parties  to  the  release  are  parties  to  the  action,  and  the  finding  of  the  jurv 
upon  the  question  of  fraud  has  the  same  force  as  their  verdict  upon  any 
other  issue  in  the  action.  Bussian  v.  Milwaukee,  L.  S.  &  W.  R.  Co.,  56 
Wis.  325, 10  Am.  &  Eng.  R.  Cas.  716. 

The  evidence  of  fraud  inducing  the  execution  of  the  release,  must  be 
clear  and  precise  in  order  to  let  the  question  go  to  the  jury  ;  and  a  mere 
scintilla  of  evidence  is  not  sufficient  to  take  the  case  to  the  jury.  Penn- 
sylvania R.  Co.  V.  Shay,  82  Pa.  St.  198.  Whether  or  not  the  release  was 
procured  by  means  of  false  representations,  is  a  question  for  the  jury. 
Illinois  Central  R.  Co.  v,  Welch,  52  111.  183. 

In  Stone  «/.  Chicago  &  W.  M.  R.  Co.  (Mich.).  30  Am.  &  Eng.  R.  Cas. 
600,  it  was  held  that  where  a  woman  in  a  delicate  state  of  health  received 
serious  personal  injuries  through  the  negligence  of  the  servants  and  em- 
ployes of  defendant  railroad  company,  and  was  persuaded  by  the  false  state- 
ments and  misrepresentations  of  her  uncle,  in  whom  she  confided,  and 
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who  had  been  induced  or  employed  by  parties  on  behalf  of  the  company 
to  use  his  influence  over  her,  and  he  taking  advantage  of  her  lonehness, 
poverty,  and  the  sickness  of  herself  and  children,  used  his  influence  and 
procured  from  her  a  settlement  with  the  company  for  a  pitiful  and  insig- 
nificant sum,  and  releasing  the  company  from  all  further  liability  for  her 
injuries,  and  the  next  day  she  returned  the  money  and  due  bill  she  had 
received,  and  renounced  the  settlement,  the  court  was  justified  in  in 
structing  the  jury,  in  an  action  for  damages  brought  by  her  for  the  injury 
sustained,  to  find  that  the  settlement  was  not  the  voluntary  act  of  the 
plaintiff,  and  was  not  binding  upon  her,  and  was  no  bar  to  the  action. 

In  Eagle  Packet  Co.  v.  De tries,  94  111.  598,  which  was  an  action  against 
a  carrier  of  passengers  to  recover  for  personal  injuries  received  by  the 
plaintiff,  occasioned  by  the  alleged  negligence  of  the  defendant,  there  was 
interposed  as  a  defense  a  paper  executed  by  the  plaintiff,  purporting  to  be 
a  release  of  the  cause  of  action.  It  appeared  that  the  plaintiff  was  an  il- 
literate woman,  unable  to  read  or  write,  and  the  paper  was  obtained  from 
her  during  her  illness  consequent  upon  the  injury,  by  the  physician  who 
was  attending  her,  in  the  absence  of  any  of  her  friends  to  whom  she  could 
look  for  advice, — the  physician  explaining  to  her  that  the  servants  of  the 
defendant  had  expended  the  Sujn  of  money  named  in  the  paper  for  her 
benefit,  and  wanted  something  to  show  what  the  money  had  been  ex- 
pended for.  and  this  was  all  the  explanation  he  made.  In  view  of  these 
facts,  and  especially  the  fact  that  the  receipt  or  release  was  procured  by 
the  attending  physician,  it  was  held  it  could  not  properly  be  considered 
as  binding  upon  the  plaintiff. 

In  Bussian  v.  Milwaukee,  L.  S.&  W.  R.  Co.,  56  Wis.  325,  10  Am.  &  Eng. 
R.  Cas.  716,  it  appeared  that  after  the  plaintiff  had  commenced  her  action 
against  a  railroad  company  to  recover  damages  for  personal  injuries,  and 
had  employed  counsel  to  protect  her  rights,  the  agent  of  the  company  ob- 
tained a  release  from  her  in  the  absence  of  her  counsel,  and  when  she  had  no 
proper  adviser.  The  execution  of  the  release  was  urged  upon  her  by  her 
attending  physician,  acting  on  the  behalf  of  the  company,  when  she  de- 
sired a  postponement  until  she  could  consult  her  counsel.  She  was  unin- 
formed as  to  the  amount  of  charges  her  attorneys  would  be  entitled  to  de- 
mand for  their  services,  and  the  defendant's  agent  represented  that  the 
company  would  probably  defeat  her  in  the  action,  and,  if  it  did  not.  her" 
counsel  would  probably  absorb  whatever  damages  she  might  recover  after 
an  uncertain  and  prolonged  litigation.  Held,  that  the  jury  were  justified 
in  finding  that  the  release  was  a  fraud  upon  the  plaintiff. 

In  Rose  v.  West  Phila.  R.  Co.(Pa.),  21  Atl.  Rep.  78,  which  was  an  action 
against  a  railroad  company  for  negligence,  defendant  pleaded  a  release. 
Plaintiff  claimed  it  had  been  obtained  by  fraud.  The  court  charged  in  re- 
gard to  it,  **  It  is  not  to  be  set  aside  upon  suspicion, — not  to  be  set  aside  upon 
any  but  the  strongest  and  clearest  testimony  *  ♦  ♦  To  infer  fraud  ♦ 
*  *  is  to  infer  a  criminal  thought  or  disposition  in  a  man,  which  is* 
against  the  presumption  of  the  law  *  *  *  if  [plaintiff]  understood 
what  he  was  doing  when  he  signed  that  paper, — ^and  the  presumptions  are 
that  he  did,— this  release  estops  him  *  *  *  You  are  not  to  find  against 
the  validity  of  the  paper  on  the  mere  ground  that  the  bargain  was  a  hard 
one.  And  it  does  not  militate  against  the  transaction  if  the  company  en- 
deavor to  get  the  best  of  it."  Also,  that  if  the  defendant  obtained  the  release 
by  encouragement  that  plaintiff  would  be  taken  into  its  employ,  which  was 
not  done,  that  fact  would  not  avoid  the  release.    Held,  no  error. 

Ratification  of  Invalid  Release. — Of  course  a  release  procured  by  fraud 
or  executed  by  a  person  incapable  of  contracting  may  be  subsequently  rat- 
ified. But  where  the  party  signing  the  release  was  incapacitated  to  con- 
tract, it  is  not  necessary  for  him  to  pay  back,  nor  offer  to  pay   back  the 
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money  received  at  the  time  of  signing,  as  a  condition  precedent  to  his 
rio;ht  to  sue  on  his  claim  for  damages.  Cliicago,  R.  L  &  P.  R.  Co.  v. 
Doyle,  18  Kan.  58 ;  Chicago,  R.  L  &  P.  R.  Co.  v,  Lewis,  109  111.  120,  19 
Am.  &  Eng.  R.  Cas.  224.  However,  on  the  trial  the  jury  may  gjve  the 
company  credit  for  the  money  paid  at  the  time  the  release  was  signed. 
Chicago,  R.  I.  &  P.  R.  Co.  v,  Doyle,  18  Kan.  58.  Fraud  in  obtaining  a  re- 
lease of  a  cause  of  action  lor  personal  injuries,  may  be  shown  in  reply  to  a 
■  defense  based  on  such  release  without  refundins:  the  amount  paid  thereon. 
Mateerv.  Missouri  Pacific  R.  Co.  (Mo.),  15  S.  W.  Rep.  970.  In  an  action 
for  personal  injuries  where  it  appears  that  the  plaintiff  was  a  minor,  and 
that  he  executed  a  release  of  his  claim  for  damages  in  consideration  of  $40 
paid  him  by  defendant,  and  that  he  did  not  have  the  money  so  paid  in  his 
possession  or  under 'his  control,  an  instruction  to  the  jury  that  plaintiff 
could  not  recover  if  he  had  it  under  his  control,  does  not  require  the 
plaintiff  to  make  a  tender  unless  he  has  under  his  control  the  identical 
money  received  by  him.  and  is  not  erroneous.  Hawest/.  Burlington  C.  R. 
&  N.  R.Co.,  64  Iowa,  315,  19  Am.  &  Eng.  R.  Cas.  320. 

A  release  from  liability  executed  at  the  time  when  one  who  sustained 
personal  injuries,  was  insane  or  unconscious,  is  binding  upon  him ;  if, 
after  he  received  knowledge  of  the  facts,  he  did  not  promptly  disa Hi rm  the 
contract  and  release.  International  &  G.  N.  R.  Co.  v.  Brazzil,  78  Tex.  314. 
44  Am.  &  Eng.  R.  Cas.  437.  But  a  ratification  of  a  release  executed  by 
one  incapacitated  at  the  time,  is  not  ratified  by  a  withdrawal  of  the  con- 
sideration money,  out  of  the  bank  where  it  was  deposited  by  persons  as- 
suming to  act  for  the  plaintiff,  but  who  in  fact  were  not  directed  to  act  by 
her.    Pierce  v.  Chicago,  St.  P.  &  K.  C.  R.  Co.  (C.  C.  N.  D.  111.) 

Ike  Effect  of  a  Release, — A  release  of  all  claim  for  damages  growing  out 
of  a  personal  injury  caused  by  the  negligence  of  a  railroad  company,  if 
fairly  obtained  by  the  agents  of  the  company,  and  understand ingly  exe- 
cuted by  the  pjarty  injured,  is  a  bar  to  an  action  to  recover  for  such  in- 
jury. Chfcago,  R.  I.  &  P.  R.  Co.  v.  Lewis,  109  111.  120,  19  Am.  &  Eng.  R. 
Cas.  224.  But  the  signing  of  a  release  and  receiving  payment  for  a 
damaged  hat,  is  not  a  bar  to  a  suit  for  a  personal  injury  received  at  the 
time  of  the  damage  to  the  hat.  Roberts  v.  Eastern  County's  R.  Co.,  i  F. 
&.F.  460.  A  release  by  the  person  injured  will  bind  those  who  after  his 
'death,  sue  for  the  damages  caused  to  them  by  his  death.  Read  v.  Great 
Eastern  R.  Co.,  L.  R.  3  Q.  B.  555;  Dibble  v.  New  York,  etc.,  R.  Co.,  23 
Barb.  (N.  Y.),  183 ;  Pierce  v.  Richmond  &  D.  R.  Co.,  33  S.  Car.  566.  The 
release  by  a  married  woman  of  the  right  of  action  for  a  personal  injury  m 
the  District  of  Columbia,  cannot  effect  her  husband's  right  of  action,  al- 
though by  the  law  of  her  domicile  she  had  a  personal  right  of  action  for 
the  injury.    Snashall  v.  Metropolitan  R.  Co.  (D.  C),  10  £  R.  A.  746. 

A  release  or  discharge  of  one  carrier  from  all  liability  on  account  of  an 
injury  received  in  a  collision,  for  a  compensation,  operates  as  an  estoppel 
of  the  passenger  to  deny  the  liability  of  such  carrier;  and  also  prevents 
him  from  afterwards  maintaining  action  against  the  other  carrier  for  the 
same  injury.  Tompkins  v.  Clay  Street  Hill  R.  Co.,  66  Cal.  163,  18  Am.  & 
Eng.  R.  Cas.  144 ;  Burton  v.  Price,  57  Cal.  272.  So  a  passenger  injured  by  a 
collision  of  cars  belonging  to  different  companies,  who  settled  with  one  of 
them,  and  executes  a  release  by  which  he  agrees  to  prosecute  his  claim 
against  the  other,  and,  in  case  he  recovers,  to  reimburse  the  company  re- 
l^sed  for  the  money  received  from  it,  is  thereby  barred  from  maintaining 
an  action  against  the  other  company.  Seither  v,  Philadelphia  Traction 
Co.,  125  Pa.  St.  397. 

Release  Obtained  "Without  Consent  of  Plaintiff* 5  CounseL—Ail^r  an  ac- 
tk)n  has  been  commenced  and  counsel  employed,  any  release  obtained 
from  the  plaintiff  in  the  absence,  or  without  the  consent  or  knowledge  of 
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his  counsel,  should  be  held  valid,  unless  the  utmost  good  faith  is  shown 
on  the  part  of  the  defendant  in  maintaining  the  same.  Brussian  7/.  Mil- 
waukee, L.  S.  &  W.  R.  Co..  56  Wis.  325,  10  Am.  &  Eng.  R.  Cas.  716. 

In  Atchison.  T.  &  S.  F.  R.  Co.t/.  Johnson,  25  Kan.  218,  11  Am.  &  Eng. 
R.  Cas,  I,  a  release  of  a  claim  for  personal  injuries  executed  after  judg- 
ment for  the  plaintiff,  and  while  the  defendant  was  preparing  to  take  the 
case  to  the  supreme  court,  but  in  derogation  of  a  c ham pertous  contract  be- 
tween plaintiff  and  her  attorneys,  was  held* to  be  valid. 


Alexander 

V. 

Rochester  City  &  B.  R.  Co. 

{New  York  Court  of  Appeals^  June  2,  /<$*p/.) 

Street  Railway— Injury  to  Passenger— Collision  with  other  Vehicle.— A 

street  railway  company  is  not  liable  for  personal  injuries  to  a  passenger 
occasioned  by  a  team  on  a  parallel  track,  which  was  comihg  towards  the 
street  car,  suddenly  turning  so  as  to  strike  the  passenger  with  the  end  of  a 
piece  of  timber  projecting  from  the  rear  of  the  wagon,  it  appearing  that  the 
driver  of  the  car  had  the  car  under  control  and  was  exercising  vigilance, 
but  had  no  reason  to  anticipate  such  movement  of  the  team. 

Appeal  from  Supreme  Court,  General  Term,   Fifth  De- 
partment. 

Thos.  Raines,  for  appellant. 

P.  Chamberlain,  Jr.,  for  respondent. 

Gray,  J. — Upon  the  trial  of  this  action  I  think  the  plaintiff 
failed  to  make  out  a  case  of  negligence  against  the  defendant 
€m«  »t«t*d  ^"^  therefore  established  no  right  to  recover  dam- 
ages for  the  injuries  she  has  sustained.  The  evi- 
dence IS  utterly  wanting,  in  this  record,  from  which  it  might 
be  inferred  that  the  accident  was  in  the  slightest  degree  at- 
tributable to  any  act  of  omission  or  commission  on  tne  part 
of  the  car  driver.  Her  own  narrative  of  the  occurrence,  and 
that  of  her  witness,  a  fellow  passenger,  do  not  conflict  with 
the  car  driver's  version,  and  it  is  plain  and  above  any  reason- 
able doubt  that  the  accident  was  one  which  no  one  in  the  ex- 
ercise of  ordinary  human  foresight,  or  of  that  prudence  which 
should  characterize  human  action  when  intrusted  with  re- 
sponsibility toward  others,  could  have  anticipated.  The 
horse  car  in  which  the  plaintiff  was  riding  was  proceeding  on 
its  way,  in  the  city  of  Rochester,  upon  the  northernmost  of 
the  two  tracks  of  the  defendant's  road.  Coming  in  the  op- 
posite direction,  and  using  the  rails  of  the  other  track,  was  a 
wagon  heavily  loaded  with  lumber.  When  this  wagon  wiis 
abreast  of  the  car,  its  driver  suddenly  turned  off  the  track, 
and  in  doing  so  the  ends  of  the  lumber,  which  projected  from 
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the  after  part  of  the  wagon,  were  jerked  or  thrust,  by  the 
sudden  movement  of  turning,  through  one  of  the  car  win- 
dows, striking  the  plaintiff  a  blow  in  the  back.  At  the  mo- 
ment she  was  rising  from  her  seat  to  pull  the  car  strap,  ior 
the  purpose  of  signaling  the  driver  to  stop  at  the  street  cor- 
ner they  were  nearing.  Her  eye,  glancing  out  of  the  car, 
caught  a  view  of  the  wagon.  When  asked  as  to  what  she 
saw  she  testified  :  **  It  was  on  the  opposite  track,  turning  off 
from  it — it  was  about  at  right  angles — when  I  saw  it."  Then, 
more  particularly,  she  testified :  **  He  [the  wagon  driver] 
was  turning  off  the  track  at  the  time  of  this  occurrence.  * 
*  *  He  was  at  about  right  angles  with  the  track  when  I 
saw  it.  This  was  at  the  time — at  the  moment — that  1  was 
struck — at  the  moment  the  Idmber  came  through  the  window. 
He  was  then  at  about  right  angles.  1  had  not  observed  him 
turning  off  the  track  before  I  was  struck.  I  saw  him  just  at 
the  time.  *  *  *  My  attention  happened  to  be  drawn  off 
that  way  so  as  to  notice  him  before  I  was  hit."  Again  she 
describes  the  occurrence :  **  We  were  going  in  opposite  di- 
feclions.  This  lumber  wagon  and  team  were  going  up  the 
street,  as  we  call  it,  and  I  was  riding  down.  The  teams  had 
passed  each  other — the  teams  of  the  car  and  lumber  wagon 
— and  the  drivers  had  passed  by  each  other  ;  and  as  much  of 
the  car  as  was  in  front  of  me  had  passed  by  the  lumber  wagon 
and  its  load.  I  did  not  observe  the  driver  of  the  lumber 
wagon  when  he  commenced  to  turn.  Question.  You  ob- 
served the  act  of  turning?  Answer.  As  he  was  turning.  Q. 
And  then,  almost  immediately  after  you  observed  his  act  of 
turning,  you  were  struck ?  A.  It  was  all  at  the  same  time, 
and  I  was  struck  by  the  ends  of  the  rear  of  the  load."  The 
driver  is  the  only  other  witness  in  the  case  whose  evidence 
gives  any  information  about  the  movements  of  the  wagon. 
From  his  account  it  appears  that  when  he  first  saw  the  wagon 
it  was  coming  towards  him  on  the  other  track,  following  be- 
hind a  street  car.  The  road  was  clear  before  him,  and  he  was 
going  along,  passing  the  car  and  wagon,  with  nothing  to  at- 
tract his  attention,  when,  happening  to  look  up  in  his  mirror^ 
he  saw  the  wagon  driver  in  the  act  of  turning  out,  and  he  at 
once  set  his  brake,  and  stopped  his  car,  fearing  some  injury 
from  the  load.  He  testified  that  neither  at  the  time  when  the 
team  of  the  lumber  wagon  passed  his  team,  nor  when  the 
wagon  passed,  had  he  seen  any  movement  towards  turning 
out.  The  whole  load  had  gone  by  him,  and  it  was  owing  to 
his  glancing  into  his  mirror  that  he  noticed  the  sudden  move- 
ment of  the  lumber  teamster;  and  was  enabled  to  set  his 
brakes  to  arrest  his  own  motion.  The  suddenness  and  rapid- 
ity with  which  the  car  was  struck  by  the  wagon  load  areevi- 
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denced  by  the  fact  that  the  breaking  of  the  car  window  pane 
was  the  only  damage  inflicted  upon  the  car.  The  woodwork 
was  not  even  touched.  This  proved  the  striking  of  the  car 
to  have  been  caused  by  the  jerk  or  violent  movement  neces- 
sarily imparted  to  the  wagon  body  by  the  driver's  attempt 
to  take  his  wagon  wheels  so  abruptly  out  of  the  rails.  The 
driver  of  the  wagon  was  never  found,  and  the  description  of 
the  accident  is  thus  confined  to  the  testimony  of  the  plaintiff 
and  the  car  driver,  which  agrees  upon  these  essential  feat- 
ures. The  testimony  of  the  witness  who  was  a  pas- 
Kit^etornp.  senger  in  the  car  relates  only  to  what  took  place 
■9Md?*  at  the  time  the  plaintiff  was  struck,  except  that  he 
testifies  to  the  rapid  rate  at  which  the  car  was  pro- 
ceeding. And  the  evidence  as  to  the  high  rate  of  speed  con- 
stitutes, in  efifect,  the  only  real  basis  upon  which  the  respond- 
ent's counsel  founds  his  arguftient  in  support  of  this  large  and 
extraordinary  recovery.  He  claims  that  **  the  approximate 
cause  of  the  accident  and  injury  was  the  high  and  dangerous 
rate  of  speed  at  which  the  car  was  being  driven/'  and  he  ar- 
gues that,  if  the  driver  had  been  proceeding  at  a  more  mod- 
erate speed,  he  could  have  stopped  his  car,  and  avoided  the 
collision.  1  do  not  perceive  the  force  of  this  argument.  As- 
suming the  rate  of  speed  to  have  been  unusual,  even,  the 
speed  of  the  car  had  nothing  to  do  with  the  occurrence.  The 
track  was  clear  ahead  of  the  car  driver.  The  lumber  wagon 
was  where  it  could  not  possibly  collide  with  the  car,  and 
there  was  nothing  to  indicate  to  the  car  driver  that  the  team- 
ster  intended  jto  change  the  course  of  his  wagon.  He  had 
every  right  to  suppose,  if  there  was  reason  for  his  fiwelling 
upon  the  very  common  occurrence  of  a  wagon  using  the 
other  track,  that  it  would  not  turn  off  in  the  middle  of  a 
block  ;  but  that  it  would  continue  on.  It  cannot  be  assumed 
from  the  evidence  what,  if  the  car  had  been  running  at  a  slow 
rate  of  speed,  would  have  been  the  result  of  the  wagon 
driver's  act  of  suddenly  turning  off  the  rails.  If  conjecture 
were  admissible,  it  might  bear  either  way  upon  the  cause  of 
this  occurrence.  If  I  were  to  conjecture  upon  the  effect  of 
the  rapidity  of  the  car's  movement  I  should  incline  to  the 
supposition  th^t  it  may  have  prevented  a  severer  collision. 
The  facts  of  the  case  permit  no  inference  of  fault  in  the  driver. 
He  had  nothing  to  warn  him,  or  even  to  suggest 
TotVe  iiveat.  ^^  ^*"™  ^"  impending  or  possible  collision  of  the 
wagon  with  any  part  of  his  car.  He  was  evidently 
alert,  for  he  had  his  bralce  so  well  in  hand  as  to  be  able  to 
stop  the  car  at  once.  He  was  not  bound  to  infer  the  existence 
of  danger  from  the  approach  of  a  wagon  upon  the  other  track. 
So  far  as  he  was  concerned  in  the  causes  of  the  plaintiff's  in- 
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juries,  his  action  was  no  more  a  procuring  element  than  if, 
when  abreast  of  the  car,  the  wagon  driver  had  suddenly 
turned  his  team,  and  intentionally  driven  his  pole  or  wagon 
into  the  car.  The  driver  of  the  wagon  had  a  right  to  use  the 
street  railway  track,  and  his  use  of  it  would  have  led  to  no 
injurious  result  in  this  case  if,  in  order  to  leave  it  at  that 
place,  he  had  not  turned  his  wheels  so  abruptly  as  to  throw 
or  swing  the  end  of  his  wagon  body  around  and  against  the 
passing  car.  It  was  his  negligent  and  reckless  act  which  di- 
rectly caused  the  injury  to  the  plaintiff,  and  the  case  fails  to 
discljse  any  neglect  on  the  driver's  part  which  co-operated 
to  occasion  that  result.  As  the  case  stood  upon  the  evidence, 
no  inference  was  permissible  that  the  defendant  had  failed  in 
its  obligation  to  carry  the  plaintifif  with  that  care  and  vigilance 
which  are  imposed  by  law  upon  such  a  carrier  of  passengers, 
and  to  allow  the  jury  to  pass  upon  the  issue  was  to  invite  a 
verdict  for  the  plaintiff,  based  solely  upon  a  S3rmpathy  for 
her  sufferings.  It  was  distinctly  error  in  the  trial  judge  to 
deny  the  motion  for  a  nonsuit.  The  judgment  was  sought  to 
be  upheld  below  by  reference  to  the  case  of  Hill  v.  Ninth 
Ave.  R.  Co.,  109  N.  Y.  239,  34  Am.  &  Eng.  R.  Cas.  522. 
That  decision  is  not  in  point.  There  the  street  car,  while 
moving  at  unusual  speed,  was  struck  by  the  pole  or  shaft 
of  a  truck,  which  penetrated  the  front  panels  of  the  car, 
with  force  sufficient  to  injure  a  passenger.  Plainly  enough, 
such  an  occurrence  suggested  some  possible  negligence  in 
the  car  driver,  and  called  for  some  explanation  of  such  a  col- 
lision. An  inference  was  justifiable,  on  the  plaintiff  s  proof, 
that  the  car  driver  might  nave  avoided  the  collision,  or  less- 
ened its  effect;  and  therefore  it  was  error  to  dismiss  the 
complaint.  The  very  nature  of  the  accident  in  that  case 
raised  the  inference  that  the  driver  must  have  been  reckless, 
and  that  there  might  have  been  some  way  ta  avoid  it  by 
prudent  driving  ;  while  here  there  was  only  reason  to  believe 
that  the  car  driver  could  have  done  nothing  to  avoid  the  con- 
sequences of  the  teamster's  conduct.  The  judgment  should 
be  reversed  and  a  new  trial  ordered,  with  costs  to  abide  the 
event.    All  concur. 

Injury  to  Passengers  in  Street  Car  Owing  to  Collision  witti  Otiier  Vehicles. — 
Sec  Chicago  W.  D.  R.  Co.  v.  Ingraham  (111.).  41  Am.  &  Eng.  R.  Cas.  243; 
Connolly  v,  Knickerbocker  Ice  Co.  (N.  Y.),  39  Am.  &  Eng.  R.  Cds.  441, 
note  444. 

Passenger  on  Street  Car  Coming  in  Contact  witit  Trucic  in  Street.— In 
Moylai  V,  Second  Avenue  R.  Co.  (N.  Y.  June  2,  1891),  27  N.  E.  Rep.  977. 
it  was  held  that  a  street  railway  company  is  not  liable  for  personal  injuries 
sustained  by  a  young  man  coming  in  contact  with  a  truck  in  the  street 
while  attempting  to  board  a  moving  car,  where  the  speed  of  the  car  was 
not  accelerated  after  he  attempted  to  get  on  board,  and  neither  the  driver 
48  A.  &  E.  R.  Cas.~4 
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nor  the  conductor  saw  the  passenger.  The  court  said :  "  It  is  impossible 
for  us  to  perceive  wherein  the  defendant  was  guilty  of  negligence*  or.  if  it 
was  guilty,  wherein  it  was  more  guilty  than  the  plaintiff.  It  was  not  care- 
less for  the  plaintiff  to  attempt  to  enter  the  car  while  it  was  slowly  moving. 
Thousands  of  young  men  get  on  and  off  street  cars  daily,  and  are  permit- 
ted to  do  so,  in  perfect  safety.  No  negligence  can,  therefore,  be  imputed 
to  the  defendant  merely  because  it  did  not  stop  the  car  for  the  plain  till. 
But  for  the  truck  m  the  street,  he  would  have  entered  the  car  in  safety, 
and  would  have  been  uninjured.  The  sole  question,  therefore,  is  whether 
the  defendant  ought  to  have  guarded  the  plaintiff  against  injury  from  the 
truck  in  the  street  near  its  track.  It  wa%  not  bound  to  know  that  the 
truck  was  temporarily  there  so  close  to  its  track  that  there  was  danger  that 
a  person  attempting  to  get  into  one  of  its  cars  might  be  injured  by  colli- 
sion therewith.  There  was  no  evidence  that  the  driver  or  conductor  of 
the  car  saw  the  truck  or  perceived  the  danger,  and  it  does  not  even  appear 
that  the  conductor  was  in  a  position  to  see  the  truck.  The  plaintiff,  when 
he  attempted  to  get  upon  the  car,  was  probably  nearer  the  truck  than  the 
conductor  was  ;  and  he  had  a  better  opportunity  to  see  the  truck  than  the 
conductor  had,  as  it  was  on  the  same  side  of  the  car  with  him,  near  him, 
in  plain  sight — in  fact,  in  his  immediate  presence.  If  the  conductor  was 
careless  in  not  seeing  it,  he  was  more  careless.  If  the  conductor  was  bound 
to  guard  him  against  the  danger,  so  he  was  also  bound  to  care  for  himself. 
It  was  his  duty  to  see  for  himself  that  there  was  no  obstacle  in  his  imme- 
diate presence,  outside  of  the  car  and  the  railway  track,  which  made  it 
dangerous  for  him  to  attempt  to  enter  the  moving  car.  It  cannot  be 
claimed  upon  the  evidence  that  the  defendant  caused  the  accident  by 
any  undue  acceleration  of  the  speed  of  the  car.  The  car  was  moving 
slowly,  and  had  nearly  stopped  when  he  stepped  upon  it ;  and  in  about  one 
second,  and  before  the  car  had  gone  eight  feet,  he  struck  the  truck.  It  is 
utterly  impossible  that  the  car  could  have  greatly  increased  its  speed  m  thai 
^hort  space  of  time  and  that  limited  distance.  The  injuries  to  the  plaintiff. 
:  herefore.  seem  to  have  been  the  result  of  an  accident.  But.  if  it  w^s  due 
I )  any  negligence,  it  was  due  more  to  his  own  negligence  than  that  of  the 
•  lefendant." 

Passenger  Coming  In  Contact  with  Post  near  Track.— One  injured  by  com- 
ing in  contact  with  a  post  near  the  track  while  he  was  hanging  on  the  plat- 
form of  a  dummy  car  when  he  knew  of  the  post  and  might  have  gone  in- 
side the  car,  is  guilty  of  contributory  negligence  and  cannot  recover.  Aiken 
V,  Frankford  &  S.  P.  C.  P.  R.  Co.  (Pa.  April  27.  1891).  21  Atl.  Rep.  781. 


Archer 

V. 

Fort  Wayne  &  Elmwood  R,  Co. 

{87  Michigan^  loi) 

Street  Railway— ^Injury  to  Passengers— Failure  to  Guard  Front  Platform.— 

Although  an  ordinance  of  a  city  requires  street  railway  companies  to  en- 
close and  guard  the  front  platforms  of  their  cars  so  as  to  prevent  passen- 
gers from  getting  on  and  off  such  platforms,  the  question  whether  it  is 
negligence  for  a  street  railway  company  to  fail  to  comply  with  such  ordi- 
nance, is  a  question  of  fact  for  the  jury. 

Contributory  Negligence— Riding  on  Front  Platform. — Where  a  passen|;er 
riding  upon  the  front  platform  of  a  crowded  street  car  was  injurea  by  being 
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thrown  off,  the  question  of  his  contributory  negligence  is  one  of  fact  for 
the  jury. 

Error  to  Wayne  Circuit  Court. 

Action  by  Ross  Archer  against  the  Fort  Wayne  &  Elm- 
wood  Railway  Company  for  personal  injuries.  Judgment  for 
defendant.     Plaintiff  brings  error.     Reversed. 

Seth  E,  Engle,  for  apellant.  ' 

Edwin  F.  Conely^  for  appellee. 

Champlin,  C.  J. — On  the  25th  day  of  December,  1888. 
between  8  and  9  o'clock  in  the  evening,  the  complainant  took 
passage  upon  one  of  the  defendant's  cars ;  but  on 
account  of  the  number  of  passengers  in  the  car,  and  ^•'^  ■*'*^' 
upon  the  rear  platform,  was  compelled  to  stand  upon  the  front 
platform  of  the  car,  from  which  he  was  thrown,  and  received 
very  severe  injuries,  by  his  leg  being  run  over  and  crushed 
by  one  of  the  car-wheels.  The  court  took  the  case  froiu  the 
jury,  and  directed  a  verdict  for  the  defendant.  The  decla- 
ration in  the  case  alleges  the  duty  of  the  defendant  company, 
which  plaintiff  claims  it  violated,  as  follows:  -F/W/,  to  provide 
and  furnish  said  plaintiff  a  safe  and  convenient  seat  or  place 
to  ride  while  being  so  conveyed  as  such  passenger;  second, 
to  provide  prudent,  safe,  and  competent  agents  to  manage 
said  car,  and  provide  for  his  safety  as  such  passenger  ;  third, 
not  to  drive  said  carat  such  a  rate  of  speed  as  to  be  dangerous 
to  said  passengers  and  to  the  plaintiff  as  a  passenger  ;  fourth, 
to  have  a  chain  or  guard  across  the  passage  way  down  the 
steps  at  the  end  of  the  front  platform  extending  across  the 
passage  way,  for  the  safety  of  passengers;  fifth,  to  slacken 
the  speed  of  the  car  and  to  stop  when  called  upon  to  do  so  by 
the  plaintiff  at  the  time  he  slipped  and  fell  from  the  car,  while 
he  was  hanging  to  the  guard  rail  of  the  car. "  The  neglect 
of  duty  alleged  by  the  plaintiff  in  his  declaration  is  as  fol- 
lows :  "  That  the  defendant  wrongfully,  negligently,  and  care- 
lessly  then  furnished  and  provided  imprudent  and  incompe- 
tent agents,  to-wit :  First,  the  driver  and  conductor  then  in 
charge  of  said  car;  second,  defendant  wrongfully  and  negli- 
gently failed  to  provide  a  safe  and  suitable  seat  or  place  for  the 
plaintiff  in  and  upon  such  car  as  such  passenger,  and  negli- 
gently and  carelessly  allowed  the  car  to  be  so  filled  and 
crowded  as  to  prevent  the  plaintiff  from  passing  inside  the 
car,  which  in  the  exercise  of  due  care  he  endeavored  to  do, 
and  therebj  wrongfully  compelled  him  to  stand  and  ride  upon 
the  front  platform  of  said  car ;  third,  that  while  he  was  so 
lawfully  standing  and  riding,  and  in  the  exercise  of  due  care 
on  his  part,  the  defendant  wrongfully  and  negligently  had  no 
chain  or  guard  across  the  passage  way  down  the  steps  at  the 
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end  of  the  front  platform  on  the  right  hand  of  the  car  so  mov- 
ing eastward,  but  wronefuUjr  and  negligently  allowed  said 
chain  or  guard  to  be  hanging  there,  not  in  use,  and  not 
hooked  up  as  a  guard  and  protection  across  the  steps  in  its 
usual  place  where  it  was  customary  to  keep  the  same  ;  fourthy 
the  driver  and  conductor  wrongfully,  recklessly,  and  care- 
lesslv  mismanaged  said  car,  and  were  then  and  there  going 
at  a  high  rate  ol  speed  when  the  driver  wrongfully  and  care- 
lessly, without  any  notice  or  warning  to  the  complainant, 
struck  the  horses  a' blow  with  his  whip,  causing  them  to  jump 
forward,  givine  the  car  a  sudden  jerk,  and  a  pitching,  rocking 
motion,  and  still  further  increasing  its  speed  to  a  high  and  dan- 
gerous rate,  just  as  it  was  passing  the  crosswalk  on  Riopelle 
street,  thereby  then  and  there  throwing  the  con^plainant  from 
the  platform  at  the  right  hand  thereof,  causing  him  to  slip 
from  the  step,  and  to  swing  around  to  his  right  towards  the 
car,  while  trying  to  save  himself  by  clinging  with  his  right 
hand  to  the  handrail  of  the  car,  the  swift  motion  of  the  car 
dragging  him  backwards,  while  struggling  to  recover  him- 
self, and  while  calling,  as  he  then  did,  to  the  driver  to  stop  or 
slacken  the  speed  of  the  car,  and  causing  him  to  fall  upon  his 
back  with  his  leg  across  the  rail  of  the  track,  so  that  the  car 
wheel  ran  over  it,  and  crushed  the  ankle-joint  and  bones  of 
the  leg  below  the  knee,  and  cut,  crushed  and  bruised  the 
flesh  of  his  leg.  "  The  declaration  having  set  out  the  duty  of 
the  defendant,  and  its  neelect  to  observe  such  duty,  then 
states  that  *'  by  reason  of  the  wrongful  and  negligent  acts  of 
the  defendant  aforesaid,  the  complainant  was  seriously  hurt, " 
etc. ;  and  concludes,  "  whereby,  and  by  reason  ol  the  prem- 
ises aforesaid,  the  plainti£f  has  sustained  damages,  '*  etc. 

The  testimony  introduced  upon  the  trial  showed  that  the 
complainant  and  his  father  took  passage  upon  the  car  on  the 
night  stated,  and  that  the  car  was  filled  inside  and  the  rear 
platform  also,  and  that  they  were  obliged  to  take  passage  upon 
the  front  platform  ;  and  that  while  riding  in  that  place  with 
his  back  against  the  car  and  holding  onto  the  guardrail  at 
the  right  with  his  right  hand,  the  driver  struck  the  horses 
with  his  whip,  which  caused  the  car  to  swerve  to  the  left;  and, 
as  he  was  standing  on  the  right  hand  of  the  door  of  the  car, 
his  back  was  thrown  against  the  end  of  the  car,  and  he  went 
to  pitch  forward  to  try  to  recover  his  footing,  slipped  down 
the  step,  striking  his  hip  against  it,  and,  hanging  to  the  guard 
rail,  his  back  was  turned  towards  the  horses.  He  tried  to  re- 
gain his  footing,  and  did  regain  it,  and  tried  to  get  back  on 
the  car,  but  slipped  off  the  lower  step,  and  was  swung 
around ;  and,  still  hanging  by  his  right  hand  .was  dragged 
along  the  ground,  and  his  foot  was  caught  under  the  wheel 
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of  the  car,  and  run  over  ;  that  he  called  tojthe  driver  to  stop, 
and  he  testifies  that  the  driver  **  appeared  to  be  having  all 
that  he  could  do  to  attend  to  his  horses ;  they  were  kind  of 
unmanageable,  and  h^  did  not  see  me,  or  didn't  stop  the  car 
until  I  was  run  over. "  He  testifies  that  he  thought  he 
shouted  loud  enough  for  him  to  heaf,  but  he  did  not  make 
any  attempt  to  stop  the  car.  The  word  he  used  when  he 
called  out,  was  "  Stop ! "  as  loud  as  he  could.  He  testifies 
that  he  did  not  go  over  10  or  15  feet  after  the  car  ran  over 
him  until  it  was  stopped.  The  plaintiff's  .father  was  also 
sworn  as  a  witness  on  behalf  of  the  plaintiff,  and  testifies  that 
he  was  also  riding  upon  the  front  platform  on  the  left  of  the 
door;  that  the  road  appeared  to  be  verv  rough;  the  car 
swayed  and  swerved  a  great  deal,  with  a  kind  of  rocking  mo- 
tion, and  that  he  held  onto  the  dashboard  with  both  hands; 
that  the  driver  struck  the  horses  a  blow  with  the  whip,  which 
caused  them  to  start  suddenly.  He  also  testified  that  the 
driver  was  driving  with  loose  fines,  and  did  not  make  any  ef- 
fort to  stop  when  his  son  called  out,  "until  he  went  quite  a 
little  past ; "  that  he  told  the  driver  to  stop,  that  the  boy  had 
fallen  off;  that  the  driver  went  only  a  short  distance,  he  did 
not  think  he  went  over  half  a  car,  from  the  time  he  got  hurt, 
but  from  the  time  he  fell  off  **  he  must  have  gone  three 'or 
four  rods,  anyway. "  He  also  testified  that  there  was  no 
guard  across  the  steps  on  either  side  of  the  platform.  The 
plaintiff  testified  as  to  the  speed  at  which  they  were  going  as 
follows:  "They  seemed  to  be  going  quite  rapidly.  1  have 
seen  them  drive  fully  as  fast  plenty  of  times, and  a  good  deal 
slower.  They  seemed  to  have  a  good  rate  of  speed  ;  that  is, 
at  the  time  I  fell  off. "  .  Testimony  was  also  introduced  tend- 
ing to  show  that. the  driver  was  behind  time,  and  was  en- 
deavoring to  make  it  up.  The  plaintiff  introduced  in  evidence 
sections  4  and  5  of  the  Revised  Ordinances  of  1890,  chap.  107, 
as  follows:  "  Sec.  4.  Everv  street-railway  company  in  the 
city  of  Detroit  shall  so  enclose  and  guard  the  front  platform 
of  each  car  operated  and  run  by  any  snch  company  within 
the  limits  of  the  city  as  to  prevent  passengers  from  getting 
on  and  off  such  platform.  "  Approved  July  14,  1873.  **  Sec. 
5.  No  conductor  or  driver  on  any  street  railway  car,  while 
such  cai*  is  in  use,  shall  permit  any  person  to  enter  or  leave 
the  same  by  way  of  the  front  or  forward  platform  ;  and  no  per- 
son,  when  the  forward  platform  of  any  street  railway  car  in 
actual  use  is  inclosed  or  guarded,  as  required  in  the  preced- 
ing section,  shall  enter  or  leave,  or  attempt  to  enter  or  leave, 
such  car  by  the  forward  platform  ;  and  no  person  under  the 
age  of  sixteen  years  shall  ride  on  the  rear  platform  of  any 
street  railway  car,  or  get  on  or  rn  the  same  while  said  car  is 
in  motion. "     Approved  May  4,  1876. 
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There  was  no  testimony  introduced  upon  the  trial  which 
tended  to  show  that  the  car  upon  which  the  complainant  was 
riding  had  a  chain  or  any  other  device  for  preventing  persons 
from  entering  or  leaving  by  way  of  the  forward  platform,  or 
to  protect  them  while  riding  thereon.  The  only  testimony 
bearing  upon  the  question  of  the  negligence  of  the  company 
or  its  agents,  namely,  the  conductor  and  driver,  in  the  man- 
agement of  the  car,  was  the  testimony  showing  that  the  car 
was  filled  with  passengers  inside,  ana  the  rear  platform  was 
also  filled,  so  that  the  complainant  could  not  obtain  passage 
inside  the  car,  and  was  thereby  compelled,  if  he  rode  upon 
that  car,  to  take  passage  upon  the  front  platform.  This  he 
had  a  right  to  do,  and  it  was  not  negligence  on  his  part  to  so 
occupy  the  front  platform  under  the  circumstances.  Upham 
V,  Detroit  City  R.  Co.,  85  Mich.  12.  It  does  not  appear  from 
the  complainant's  own  testimony  that  the  car  was  driven  at 
an  unusual  rate  of  speed,  and  it  does  appear  that  the  accident 
happened  upon  a  straight  track,  and  that  there  was  nothing 
calling  upon  the  defendant  and  its  agent  to  give  any  special 
warning  that  he  was  about  to  use  his  whip  upon  his  horses. 
The  complainant  was  in  position  where  he  could  observe  the 
movements  of  the  driver,  and  was  well  qualified  to  see  and 
know  when  the  whip  was  used,  as  if  he  had  been  warned  by 
the  voice  of  the  driver,  that  he  was  about  to  strike  his  horses. 
The  position  he  occupied  upon  the  car  was  one  fraught  with 
danger,  and  called  upon  him  to  use  diligence  com- 
Oef«iidaiit*fl  mensurate  to  the  dangerous  position  he  occupied. 
■**"'*"7  *     It  is  true  that  the  railway  company  owed  to  him, 

qoeMIOB  for  ...        .,,  ..1.1  ■'•  ^        {  ^  ^ 

jory.  while  nding  m  that  place,  increased  care  not  to  so 

conduct  and  manage  its  cars  as  b}'  their  neglect  to 
cause  him  injury,  and  it  is  a  question  of  fact  which  ought  to 
be  submitted  to  a  jury  to  dete^nine  whether  or  not  the  posi- 
tion of  riding  upon  the  front  platform  of  a  street  car  is  so 
dangerous  that  the  company,  in  discharging  its  duty  to  the 
public,  should  construct  some  kind  of  a  guard  to  prevent  them 
Irom  being  thrown  from  the  car. 

It  was  said  in  the  case  last  referred  to  that  it  was  difficult 
to  see  upon  what  reason  the  courts  can  hold  that  platforms  of 
^cars  are  dangerous,  and  that  persons  who  ride 
CoBtribMtory  *there  assume  all  the  risk,  and  thereby  relieve  such 
riTingoTpiil  companies  from  all  liability,  except  for  gross,  will- 
rorm.  ful,  and  wanton  misconduct;  and,  under  the  facts 

of  that  case,  it  was  said  that  the  question  of  the  neg- 
ligence of  the  plaintiff,  as  well  as  of  the  defendant,  belong 
to  the  jury  to  determine,  and  should  have  been  submitted  to 
them  under  proper  instructions.  We  think  this  case  comes 
within  the  ruling  above  referred  to,  and  should  have  been 
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submitted  to  the  jury.     The  judgment  will  be  reversed,  and 
a  new  trial  ordered.    The  other  justices  concurred. 

Duty  of  Straet  Railway  Company  to  Provide  Cuard  for  Front  Platform. — 

See  West  Piiiladelphia  Passenger  R.  Co.  t/.  Gallager  (Pa.),  27  Am.  &  Eng. 
R.  Cas.  201  ;  Muehlhausen  v,  St.  Louis  R.  Co.  (Mo.),  28  Id,  157- 

Contributory  Negligence  of  Passengers  on  Street  Cars. 

Riding  on  Car  Platform, — It  is  the  duty  of  a  passenger  to  be  awar6  of 
the  reasonable  regulations  of  a  street  railway  company  whose  cars  he  fre- 
quently uses.  Accordingly,  a  passenger  is  guilty  of  contributory  negli- 
gence in  riding  upon  the  front  platform  of  a  street  car  in  violation  of  a 
warning  printed  upon  a  placard,  although  he  testified  that  he  had  never 
seen  such  warning.  President,  etc.  Baltimore  &  Y.  Turnpike  Road  v. 
Cason.  72  Md.  377. 

In  WiJmott  V.  Corrigan  Consolidated  Street  R.  Co.  (Mo.),  16  S.  W.  Rep. 
500,  it  was  held  to  be  error  to  instruct  a  jury  that  it  is  not  negligence  for  a 
boy  to  continue  standing  on  the  step  of  the  front  platform  of  a  street  car 
while  the  horses  are  running ;  it  is  a  question  for  the  jury  under  all  the 
circumstances. 

Injury  to  Boy  Knocked  off  From  Platform, — In  Butler  t/.  Pittsburgh  &  B. 
Street  ft.  Co..  139  Pa.  St.  195,  the  evidence  showed  that  the  plaintin.  a  boy 
thirteen  years  of  age,  got  o\\  one  of  defendant's  cars  which  was  very  much 
crowded.  There  was  no  room  on  the  back  platform  and  just  enough  on 
the  front  platform  to  allow  him  to  get  on.  He  sat  down  on  the  platform 
with  his  feet  on  the  step  and  his  knees  projecting  several  inches  beyond 
the  side  of  the  car.  While  in  this  position,  his  knees  were  struck  by  a 
mortar  box  which  had  been  placed  in  the  street  by  some  builders,  and  he 
was  thrown  from  the  car  and  run  over.  The  mortar  box  was  from  two  to 
four  inches  from  the  side  of  the  car  as  it  passed.  Held,  that  the  court 
properly  allowed  a  non-suit  on  the  ground  that  there  was  no  evidence  ot 
any  neglipfcnce  on  the  part  of  the  defendant,  and  because  there  was  con- 
tributory negligence  on  the  part  of  the  plaintiff. 

Ab'i(hting  from  or  Getting  on  Moving  Car — Defective  Car  Step, — Where, 
in  a  suit  against  a  street-railway  company  for  personal  injuries,  plaintiff 
claims  that  he  was  thrown  by  the  premature  start  of  the  car  as  he  was 
getting  off.  and  that  his  foot  was  caught  in  a  hole  in  the  step,  so  that  he 
was  dragged,  while  defendant  contends  that  plaintiff  tried  to  get  off  the 
car  while  it  was  in  motion,  and  it  is  shown  that  the  aperture  in  which 
plaintiff's  foot  was  caught  exists  on  all  such  cars,  and  is  not  unsafe,  it  is 
error  to  submit  to  the  jury  the  question  whether  defendant  was  negligent 
in  adopting  that  style  of  step,  as  the  only  question  is  whether  the  car  started 
prematurely  or  not.     Werbowlsky  v.  Fort  Wayne  &  E.  R.  Co..  86  Mich.  236. 

Injury  While  Boarding  Moving  Electric  Street  Car—Question  for  Jury, 
—The  fact  that  a  street  car  -is  propelled *by  electricitv.  does  not  make  it 
negligence  as  a  matter  of  law.  to  attempt  to  board  it  while  in  motion.  The 
question  of  negligence  in  such  case  is  for  the  jury.  Corlin  v.  West  End 
Street  R.  Co..  (Mass.  June  29.  1891),  27  N.  E.  Rep.  1000. 

^^i^hting  from  Miving  Car.^\  woman  may  be  justified  in  attempting 
to  alight  from  a  moving  train  of  cars  drawn  by  a  dummv  engine,  through 
tear  of  being  pushed  off  by  the  conductor,  caused  by  his  manifestations  and 
directions,  although  he  did  not  lay  hands  on  her  or  make  any  hostil-. 
demonstration.  Highland  Avenue  &  B.  R.  Co.  v,  Winn  (Ala.  June  24. 
»89i).9So.  Rep.  509.  ^ 

Boy  fumping  from  One  Car  and  Run  Over  by  Car  on  Another  Track. 
In  Hogan  v.  Central  Park.  N.  &  E.  R,   R.  Co.,  124  N.  Y.  647,  it  was  heM 
that  no  recovery  can   be  had  against  the  street  railwav  company  for  th«.' 
death  of  a  boy  twelve  years  of  age  who  was  run  over  by  one  of  its  cars, 
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where,  without  care  on  his  part,  he  jumped  off  tlie  platform  of  one  car  <m 
which  he  had  been  riding  without  paying  fare. 

Instruction  as  to  Effect  of  Defendants  Gross  Negligence, — An  instruction 
in  an  action  against  a  street  railway  company  for  injuries  received  while 
alighting  from  defendant's  car,  that  if  the  defendant  was  guilty  of  gross 
negligence  it  is  liable,  although  the  plaintiff  was  guilty  of  contributory 
negligence,  is  prejudicial  error  where  there  is  no  evidence  of  contributory 
negligence.  Wilson  v.  Fourteenth  Street  R.  Co.  (Cal.  July  21, 1891),  27 
Pac.  Rep.  210. 


Highland  Ave.  &  Belt  R.  Co. 

\ 

V. 

Burt. 

{^Alabama  Supreme  Courts  yurte  <P,  iSgi.) 

Street  Railway— -Cars  Drawn  by  Dummy->lnjury  to  Passenger  while  Alight- 
ing—Duty  of  Conductor. — The  conductor  of  a  train  of  cars  drawn  by  a 
dummy  engine  and  having  no  regular  stopping  place,  must,  after  he  has 
stopped  to  allow  a  passenger  to  alight,  see  that  no  passenger  is  in  a  posi- 
tion that  will  be  perilous  if  the  train  starts  ;  his  duty  is  not  performed  by 
merely  stopping  the  train  for  a  reasonable  length  of  time. 

Appeal  from  Jefferson  Circuit  Court. 

This  action  was  brought  by  the  appellee,  Margaret  A. 
Burt,  against  the  appellant  corporation,  and  sought  to  re- 
cover damages  for  personal  injuries  alleged  to  have  been 
sustained  on  account  of  the  negligence  of  the  defendant's  em- 
ployes. The  testimony  for  the  plaintiff  tended  to  show  that 
she  boarded  one  of  the  defendant's  dummy  trains  in  Birming- 
ham ;  that  upon  paying  her  fare  she  told  the  conductor  that 
she  wanted  to  get  off  at  St.  John's  Church,  and  to  put  her  off 
at  that  place,  to  which  he  nodded  his  consent ;  that  when  the 
cars  arrived  at  St.  John's  Church  they  stopped,  and.  several 
passengers  got  off ;  that  plaintiff  arose  from  her  seat  in  the 
car  as  soon  as  it  had  stopped  ;  that  while  she  was  alighting 
therefrom  the  cars,  in  response  to  a  signal  from  the  conduct- 
or, started  off  with  a  jerk,  throwing  her  to  the  ground,  caus- 
ing the  injuries  complained  of  in  tnis  action.  The  plaintiff 
testified  that  she  arose  from  her  seat  in  the  car,  and  pro- 
ceeded to  alight  as  quickly  as  possible,  and  without  delay. 
The  testimony  for  the  defendant  tended  to  show  that  its 
said  train  stopped  at  St.  John's  Church  a  reasonable  length 
of  time  to  enable  the  passengers  to  alight  therefrom  ;  that 
several  did  alight  from  said  train  at  that  point,  and  were  as- 
sisted  by  the  conductor  of  the  train  ;  that,  before  the  conduct- 
or signaled  to  the  engineer  of  said  train,  he  looked  to  see  if 
there  was  any  one  else  who  wished  to  get  off,  and,  seeing  no 
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one,  he  signaled  the  engineer  to  start.  The  evidence  was  that 
the  plaintiff  got  off  the  car  on  the  opposite  side  from  which 
the  other  passengers  alighted.  Upon  the  introduction  of  all 
the  evidence,  the  court  charged  the  jury  as  follows:  "That 
it  was  the  duty  of  delendant,  on  reaching  the  stopping  place 
at  St.  John's  Church,  to  stop  the  dummy  a  reasonaole  length 
of  time  for  plaintiff  to  alight,  and  the  plaintiff's  duty,  when  it 
stopped,  to  alight  with  reasonable  diligence  ;  that  whenf  it 
stopped,  if  the  conductor  went  to  the  car  in  which  plaint- 
iff was,  to  help  the  passengers  off,  andifduringsuch  reasonable 
time  given  for  passengers  to  alight  plaintiff  was  up  and  in  the 
act  of  alighting,  it  was  the  duty  of  the  conductor  to  know 
it,  and  not  start  the  train  while  she  was  in  the  act  of  alight- 
ing; that  if  the  train  stopped  a  reaonable  length  of  time  for 
the  plaintiff  to  alight,  and  at  the  expiration  of  such  time  she  was 
still  in  her  seat  and  not  in  the  act  of  getting  off,  then- the  con- 
ductor had  the  right  to  turn  his  attention  away  from  the  car 
to  the  engineer,  and  to  signal  the  engineer  to  go  ahead, 
and  if  thereafter  plaintiff  arose,  and  attempted  to  alight,  and 
fell,  the  defendant  is.  not  liable,  unlesss  the  conductor  or  en- 
gineer actually  knew  she  was  trying  to  get  off,  and,  so  know- 
ing it,  could,  by  the  exercise  of  reasonable  care,  have  pre- 
vented her  fall."  The  defendant  requested  the  court  to  give 
the  following  written  charges,  and  separately  excepted  to 
the  refusal  to  give  each  of  them  as  asked  :  (i)  **  That,  if  the 
train  stopped  a  sufficient  time  to  allow  the  plaintiff  to  get  off, 
then  the  defendant  was  not  guilty  of  negligence  in  its  man- 
agement." (2)  *'  That  if  the  jury  believe  that  the  car  stopped 
at  St.  John's  Church  a  sufficient  time  for  plaintiff  to  alight, 
and  the  conductor,  without  knowing  of  the  intention  of 
plaintiff  to  alight  there,  and  without  knowing  or  seeing  that 
she  was  in  the  act  of  alighting,  started  the  train,  then  the  de- 
fendant would  not  be  guilty  of  negligence,  and  plaintiff  would 
not  be  entitled  to  recover."  (3)  **  If  the  jury  believe  from 
the  evidence  that  the  train  came  to  a  full  stop  at  the  place 
where  the  plaintiff  wished  to  alight,  and  remained  there  long 
enough  for  two  ladies  in  another  seat  of  the  car  to  alight 
therefrom  safely,  then,  on  the  undisputed  evidence,  as  to  the 
character  and  construction  of  the  car  in  which  plaintiff  was 
riding,  this  was  a  reasonable  time  for  the  car  to  stop  for  the 
plaintiff  to  alight."  (4)  "  That  if  the  jury  believe  from  the 
evidence  that  the  train  of  the  defendant  was  stopped  at  St. 
John's  Church  for  a  reasonable  time  for  plaintiff  to  have 
alighted  from  the  car,  then  after  this  time  the  conductor  was 
not  required  to  be  on  the  lookout  for  the  plaintiff  to  alight." 
(5)  "That,  under  the  evidence  in  this  case,  the  train  stopped 
at  St  John's  Church  a  reasonable  time  for  plaintiff  to  alight." 
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There  was  judgment  for  the  plaintiff,  and  the  defendant 
brings  this  appeal,  and  assigns  as  error  the  refusal  of  the  court 
to  give  the  charges  asked  by  it. 

j4/ex.  T.  Loudon,  for  appeflant. 

Richard  H.  Fries,  for  appellee. 

Coleman,  J. — The  plaintiff  sued  to  recover  damages  for  per- 
sonal injury  alleged  to  have  been  sustained  in  consequence  of 
the  negligence  of  the  defendant  by  moving  forward 
Duty  of  COB*  the  train  upon  which  she  was  a  passenger  while  she 
J"*^®' *****  was  in  the  act  of  aliehtine:,  and  before  she  had  rea- 
feitiBffoft  sonable  time  to  get  off.  We  regard  the'law  with 
aad  off.  respect  to  the  duty  to  be  exercised  by  ordinary  rail- 

roads for  the  safety  of  passengers  getting  on  and  off 
their  trains  as  well  settled.  When  the  train  of  an  ordinary 
railroad  is  brought  to  a  stand-still  at  the  proper  and  usual 
place  for  receiving  passengers,  and  for  permitting  passengers 
to  alight,  and  remains  stationary  for  a  reasonarbly  sufficient 
length  of  time  for  this  purpose,  the  duty  of  the  trainmen  in 
this  regard  has  been  performed ;  but,  \yhilc  the  performance 
of  this  duty  may  relieve  the  trainmen  from  the  further  duty  of 
seeing  andf  knowing  that  the  passengers  are  on  or  off,  as  the 
case  may  be,  even  this  would  not  excuse  from  culpability,  if 
those  in  charge  of  the  train  in  fact  saw  or  knew  that  its  move- 
ment would  probably  imperil  a  passenger  in  the  act  of  get- 
ting off  or  on  the  train,  and,  in  disregard  of  the  peril,  caused 
the  train  to  move,  and  thereby  inflict  injury.  Montgomery 
&  E.  R.  Co.  ZK  Stewart,  91  Ala.  421,  cases  cited;  Birmingham 
Union  R.  Co.  7-.  Smith,  90  Ala.  63  ;  Central  R.  &  B.  Co.  r. 
Miles,  88  Ala.  262,  41  Am.  &  Eng.  R.  Cas.  149.  The  law  has 
also  been  well  settled  in  regard  to  the  dutv  of  the  driver  or 
the  person  in  charge  of  a  horse-car  operated  for  the  carriage 
of  passengers.  In  the  latter  case,  it  is  the  duty  of  the  driver 
to  await  a  sufficient  length  of  time  to  enable  passengers  to 
alight  in  safety  by  the  exercise  of  reasonable  diligence,  and, 
in  any  event,  to  see  and  know  that  no  passenger  is  in  the  act 
of  alighting,  or  is  otherwise  in  a  position  which  would  be 
rendered  perilous  by  a  movement  of  the  car.  If  he  fail  in 
these  respects,  and  injury  results  from  such  failure,  his  em- 
ployer is  liable.  90  Ala.  63,  supra.  The  reasons  for  applying 
a  different  principle  in  the  case  of  ordinary  railways  and 
horse-cars  are  fully  stated  in  90  Ala.,  supra.  The  case  of 
North  Birmingham  St.  R.  Co.  v,  Caldervvood,  89  Ala.  247, 
was  one  in  which  the  passenger  cars  were  drawn  by  a  dum- 
my engine.  Plaintiff  testified  in  that  case  that  she  gave  the 
notice  to  stop  by  pulling  the  bell  strap,  and  upon  this  signal 
being  given  the  train  stopped.     It  was  in  evidence  that,  b}'  a 
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rule  of  the  compan)%  passenger^  were  required  to  motion  the 
conductor  when  they  wished  to  get  off.  This  much  of  the 
evidence  is  stated  to  show  that  the  rules  of  the  company  in 
regard  to  stopping,  applicable  to  ordinary  railroads  having 
regular  stations,  cfid  not  apply,  but  its  management  for  the 
convenience  of  passengers  in  regard  to  stopping  was  some- 
what similiar  to  that  of  street  horse  cars ;  that  is,  the  train 
would  stop,  on  being  signaled  to  that  effect  by  the  passenger, 
at  any  place  where  a  municipal  ordinance  did  not  prohibit 
it.  After  laying  down  the  general  rule  applicable  to  ordinary 
railways,  that  the  stoppage  required  was  for  a  time  reason- 
ably sufficient  to  enable  the  passengers  to  convenienth' 
alight,  the  court  in  89  Ala.,  supra,  added  that  *'  the  duty  of 
keeping  a  diligent  lookout  rested  on  the  engineer  and  con- 
ductor, to  see  that  a  premature  start  of  the  train,  such  as 
might  endanger  her  safety,  should  not  be  negligently  made." 
Where  dummy  engines  are  used  for  transportation  of  pas- 
sengers,  and  conductors  are  in  the  control  of  the  cars,  and 
there  are  no  regular  stopping  places  or  stations  for 
receiving  and  putting  off  passengers,  and  the  con-  »«tyofcoB. 
ductorsare  not  informed  in  advance  where  the  pas-  J"^J^  Yr»i« 
sengers  desire  to  alight,  and  cannot  know  how 
many  are  expected  to  alight  when  the  motion  or  signal  is 
given  to  stop,  and  the  rules  and  conditions  for  governing 
such  engines  and  cars  for  carrying  passengers  are  not  such 
as  to  invoke  the  principles  which  prevail  in  ordinary  rail- 
ways, the  presumption  does  not  ar:se  that  the  duty  of  the 
conductor  is  performed  by  merely  stopping  a  reasonable 
length  of  time,  sufficient  to  enable  passengers  to  get  on  or 
off,  but,  in  such  cases,  the  same  measure  of  duty  is  required 
as  that  imposed  upon  the  driver  of  a  horse  car ;  that  is,  he 
shall  inform  himself  by  looking  and  seeing  how  many  passen- 

fers  desire  and  intend  to  alight,  and,  in  any  event,  to  see  and 
now  that  no  passenger  is  in  the  act  of  alighting,  or  in  a  posi- 
tion which  would  be  rendered  perilous  by  putting  the  car  in 
motion.    If  after  stopping  and  waiting  a  reasonable  time  for 
passengers  to  get  off,  the  conductor  places  himself  in  a  posi- 
tion where  he  can  see  and  know,  and  there  are  no  indix:ations 
that  others  or  any  desire  or  intend  to  alight  or  get  on,  the 
conductor  may  then  cause  the  car  to  move ;  and  if  passen- 
gers after  this  attempt  to  get  on  or  off,  without  further  no- 
tice to  the  conductor,  and  he  has  no  actual  knowledge  of 
their  intention  and  position,  they  do  so  at  their  peril,  and  not 
at  the  peril  of  the  carrier.    The  first  and  second  charges  re- 
quested by  defendant  relieved   the  conductor  of  the  duty 
to  take  any  precaution  or  steps   to   inform    himself   as  to 
whether  plaintiff  was  in  the  act  of  alighting  at  the  time  he 
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signaled  the  engineer  to  go'  forward.  We  are  not  prepared 
to  hold  "  that  a  sufficient  time  to  allow  the  plaintiff  to  get 
off"  comes  up  to  the  rule  declared  in  repeated  decisions  of 
this  state,  where  we  have  held  **  that  the  train  must  await  a 
sufficient  length  of  time  to  enable  passengers  to  alight  in 
safety  by  the  exercise  of  reasonable  diligence  "  or  '*  to  con- 
veniently  alight."  The  charges  asked  to  this  effect  were 
calculated  to  mislead  in  respect  to  the  time  the  train  was  re- 
quired  to  await.  The  court  was  not  authorized  to  charjge 
the  jury,  as  a  matter  of  law,  that,  because  two  other  ladies 
had  alighted  with  safety,  the  car  had  stopped  a  reasonable 
time.  This  may  have  been  matter  for  legitimate  argument 
before  the  jury,  but  did  not  authorize  the  legal  conclusion. 
The  plaintiff's  testimony  tended  to  show  that  she  arose*for 
the  purpose  of  getting  off  as  soon  as  the  train  stopped,  and 
that  she  continued  to  move  in  that  direction  until  she  was 
thrown  off  by  the  sudden  movement  of  the  car.  The  same 
objection  obtains  against  the  fifth  charge.  This  charge  also  in- 
vades the  province  of  the  jury.  The  fourth  charge  may  as- 
sert the  principle  applicable  to  ordinary  railroads,  but  does 
not  apply  to  dummy  engines,  under  the  facts  proven  in  this 
case.  The  charges  given  to  the  jury  by  the  trial  court  are 
in  accord  with  the  views  of  this  court  herein  expressed.  Af- 
firmed. 

Injury  to  Street  Car  Passenger—Instructions  as  to  Duty  of  Driver.— In  Al- 
len  V.  Galveston  City  R.  Co.,  79  Tex.  631,  it  appeared  that  plaintiff  was  a 
passenger  on  defendant's  street  car.  The  driver  of  the  car  undertook  to 
drive  away  some  boys  who  were  hanging  to  the  car.  The  stick  he  at- 
tempted to  strike  them  with,  missed  its  aim  and  struck  a  window  by  which 
plaintiff  was  sitting,  and  broke  the  glass  and  injured  the  plaintiff.  On 
the  trial  the  court  instructed  the  jury  as  to  the  duty 'of  the  street  car  dri- 
ver to  his  passengers,  insteati  of  giving  general  instruction  as  to  duty  of 
carriers  to  passengers.     Held,  that  this  was  the  proper  practice. 

Sudden  Starting  of  Car  While  Passenger  is  Boarding  it — Contributory  Neg. 
ligence. — The  failure  of  a  passenger  upon  a  street  railway  car  to  exercise 
ordinary  care,  which  directly  contributes  to  an  injury  which  she  sustains 
by  the  sudden  starting  of  the  car  while  she  is  attempting  to  board  it,  will 
bar  a  recovery  unless  her  peril  could  have  been  discovered  by  the  driver 
in  time  to  avoid  the  accident.  Central  R.  Co.  v.  Smith  (Md.  April  9, 
1891).  21  Atl.  Rep.  706. 

Negligence  of  Street  Car  Driver  in  Starting  Car.— A  street  railway  com- 
pany is  liable  for  an  injury  to  a  p>assenger  caused  by  want  of  ordinary  care 
or  skill  on  the  part  of  the  driver  of  the  car,  such  as  starting  his  car  with- 
out giving  the  passenger  a  reasonable  opportunity  to  take  a  safe  position. 
Central  R.  Co.  u.  Smith  (Md.  j\pril  9;  1891),  21  Atl.  Rep.  706. 

Passenger  Falling  off  Front  Platform  of  Car — Evidence  of  Negligence. — In 
an  action  for  personal  injuries  by  a  passenger  against  a  street  railway  com- 
pany, it  appeared  that  plaintiff,  while  standing  on  the  front  platform,  let 
go  the  rail  to  get  out  his  fare,  and  slipped  off,  getting  his  foot  crushed  un- 
der the  wheel.  The  car  was  in  good  repair,  and  there  was  no  evidence 
that   the  track  was  out  of  order  except  the  testimony  of  one  witness  that 
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about  the  time  of  the  accident  the  track  was  laid  on  lateral  sleepers,  with- 
out cross  ties,  which  had  partially  rotted.  There  was  no  extraordinary 
jar  or  unusul  motion  of  the  car  at  the  time  of  the  accident.  Held,  that 
the  evidence  did  not  show  the  company  to  be  guilty  of  negligence.  Pres- 
ident, etc.,  Baltimore  &  Y.  Turnpike  Road  v.  Cason,  72  Md.  377. 

Boy  Riding  on  Front  Platform^Negligenee  of  Company— Question  for 
Jury.— Where  a  boy  oi  eight  years,  without  the  knowledge  of  the  conduct- 
or, pushed  through  a  crowded  car  to  the  front  platforfn,  where  he  was 
found  by  the  conductor,  when  taking  up  fares,  and  was  immediately  there- 
after injured  without  fault  on  the  part  of  the  company's  employes,  •  it  was 
error  to  submit  the  question  of  defendant  company's  negligence  to  the 
jury.    Sanforcf  2/.  Hestonville,' etc.,  R.  Co.,  136  Pa.  St.  84. 

Boy  Pushed  off  Platform  by  Passengers. — A  street  car  company  is  not  lia- 
ble for  the  conduct  of  passengers  who  push  a  boy  off  a  platform  as  they 
crowd  out  the  car,  unless  the  conduct  of  the  passengers  was  unusual  and 
disorderly  and  could  have  been  prevented  by  the  person  in  charge.  Ran- 
dall V,  Frandford  &  S.  P.  C.  P.  R.  Co.,  139  Pa.  St.  464. 

Injury  While  Alighting  From  Cable  Car— -Sudden  Starting— Question  for 
Jury.— Testimony  that,  as  the  plaintiff  was  alighting  from  a  cable  street 
car,  which  had  come  to  a  stop,  it  was  disconnected  from  the  grip  car  and 
the  brake  suddenly  loosed,  and  the  conductor  sprang  from  it  to  the  grip 
car,  upon  which  the  former  moved  backward  down  a  slight  grade,  thereby 
throwing  plaintiff  to  the  ground  and  injuring  him,  —requires  the  probab- 
ility of  the  movement  of  the  car  and  how  it  was  occasioned  to  be  left  to 
the  jury.     Finn  v.  Valley  City  Street  &  Cable  R.  Co.,  86  Mich.  74. 

Injury  at  Railroad  Crossing— Passenger  Injured  While  Fleeing  From  Prob* 
tUe  Danger* — Where  a  passenger  on  a  street  railway  car  is  Drought  into 
apparent  imminent  danger  from  a  collision  at  a  railroad  crossing  by  the 
Diligence  of  the  motor  man  in  attempting  to  cross  when  he  could  see 
that  there  was  a  probability  of  the  engine  reaching  there  first,  she  can  re- 
cover for  injuries  received  in  attempting  to  flee  from  it,  though  she  would 
have  been  uninjured  if  she  had  kept  her  seat ;  but,  if  it  would  not  have 
been  brought  into  such  danger  except  for  the  sudden,  unexpected,  and  un- 
anticipated obstruction  of  a  car  by  a  wagon,  then  there  would  be  no  lia- 
bility on  the  part  of  the  company.  Shankenberry  v.  Metropolitan  Street 
R.  Co.,  46  Fed.  Rep.  177- 


O'CONNELL 


East  Tennessee,  Virginia  &  Georgia  R.  Co. 

{Georgia  Supreme  Courts  May  27,  /<Pp/.) 

Obftruetion  of  Water  Course— Erection  of  Embankment — Rooding  Land  on 
Opposite  Side  of  River. — When  a  railway  company  erects  an  embankment 
[or  its  track  along  the  margin  of  a  river,  the  accumulated  waters  of  which, 
in  times  of  flood,  had  previously  escaped  on  that  side,  it  being  lower  than 
the  other,  but  which  thereafter,  and  because  of  the  embankment,  overflowed 
the  opposite  side  more  than  it  had  done  before,  and  thus  injured  land  there 
situate,  the  owner  has  a  right  of  action  against  the  company ;  or  if,  by  the 
erection  of  such  embankment,  the  river  was  deflected  from  its  natural 
course,  or  deposits  were  made  therein  so  as  to  raise  its  bottom,  and  from 
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cither  of  these  causes  such  land  was  injured  by  the  river  when  swollen,  a 
recovery  may  be  had  for  the  damages  thereby  occasioned. 

Error  from  Bifcb  Superior  Court. 

Gustin,  Guerry  &  Hall,  for  plaintiff  in  error. 

Bacon  &  Rutherford,  for  defendant  in  error. 

Lumpkin,  J. — The  precise  question  in  this  case  is  whether 
the  owner  of  land  on  the  bank  of  a  river  can  without  liability 

erect  on  his  own  land  an  embankment  which  in- 
qoestioB  pre-  crcascs  the  overflow  in  times  of  flood  upon  the  lands 
seated.  ^f  j^^g  Opposite  proprietor,  to  the  injury  thereof : 

or  is  there  any  duty  for  each  owner  to  receive  up()n  his  land 
the  share  alloted  it  by  nature  of  the  flood  waters  of  the  river. 
It  is  contended  by  defendant's  counsel  that  the  overflow 
from  a  river  in  tirne  of  flood  or  freshet  is  surface  water, 
against-  which,  by  the  common  law,  a  man  may  protect  him- 
self without  regard  to  the  consequences  to  his  neighbor. 
Many  cases  cited   by  him  make  a  distinction   between  the 

common  law  and  the  civil  law  as  to  surface  water; 
comnoaUw    the  former  allowing:  the  landowner  to  dispose  ol 

•Dd  civil  law      '.     '  -.!_      T  i.4.  *       •     •  i_-         f 

rHieMtoBur-  *^  many  way,  the  latter  rcstraming  hmi  fiom  so 
face  w*ur.  using  it  as  to  "injure  his  neighbor's  tenement.  There 
is  authority  to  show  that  there  is  no  difference  be- 
tween the  common  and  civil  law  in  this  respect,  but  that  the 
common  follows  the  civil  law.  Gillham  v.  Madison  Co.  R. 
Co.,  49  111.  484  ;  Gormley  7'.  Sanford,  52  111.  158;  and  the  able 
opinion  in  Boyd  v,  Conklin,  54  Mich.  583.  There  is  much 
conflict  in  the  American  cases,  (Washb.  Easem.  p.  485,  *353, 
et  scq.,)  the  majority  of  the  states  seeming  to  follow  the  so- 
called  "civil  law  rule."  Thus  it  is  material  to  consider  miether 
the  overflow,  as  above  stated,  is  properly  classed  with  sur- 
face water.  This  depends  upon  the  configura- 
wh«f  iRtor-  tion  of  the  country,  and  the  relative  position  ol  the 
^idenutVof  'w^^^r  after  it  has  gone  beyond  the  usual  channel, 
water.  If  the  flood  water  becomes  severed  from  the  main 

current,  or  leaves  the  stream,  never  to  return,  and 
spreads  out  over  the  lower  ground,  it  has  become  surface 
water;  but  if  it  forms  a  continuous  body  with  the  M'ater 
flowing  in  the  ordinary  channel,  or  if  it  departs  from  such 
channel  animo  revertendiy  presently  to  return,  as  by  the  reces- 
sion of  the  waters,  it  is  to  be  regarded  as  still  a  part  of  the 
river.  The  identity  of  a  river  does  not  depend  upon  the 
volume  of  water  which  may  happen  to  flow  down  its  course 
at  any  particular  season.  The  authorities  hold  that  a  stream 
may  be  wholly  dry  at  times  without  losing  the  character  of 
a  watercourse.  So,  on  the  other  hand,  it  may  have  a  "  flood 
channel,"  to  retain  the  surplus  waters  until  "they  can  be  dis- 
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charged  by  the  natural  flow.  The  low  places  on  a  river 
act  as  natural  safet}'  valves  in  times  of  freshet;  and  the 
defendant  claims  the  right  to  stop  one  of  these  without 
liability  for  ensuing  damage. 

The  English  cases  on  the  question  are  not  numerous, 
though  from  the  decisions  and  dicta  ol  the  judges  the  law  ap- 
pears to  be  well  understood  and  settled.  In  Kex 
7'.  Commissioners,  etc.,  of  Pagham,  8  Barn.  &  C.  ^'/JlJid.**** 
355,  it  was  held  that  an  owner  of  land  on  the  sea- 
shore could  erect  works  to  protect  his  land  from  encroach- 
ments by  the  sea,  without  Hability  for  damage  inflicted  on  his 
neighbor.  The  sea  was  called  a  **  common  enemy,"  against 
which  each  might  fortify  at  will.  It  appeared  in  Rex  v, 
Trafford,  i  Barn.  &  Adol.  874,  that  a  canal  had  been  built  by 
authority  of  parliament,  and  carried  across  a  river  hnd  the 
adjoining  valley  by  means  of  an  aqueduct  and  an  embank- 
ment containing  several  arches.  A  brook  fell  into  the  river 
above  its  point  of  intersection  with  the  canal.  In  times  of 
flood  the  water,  which  was  then  penned  back  into  the  brook, 
overflowed  its  banks,  and  was  carried,  by  the  natural  level  of 
the  country,  through  the  arches  into  the  river,  doing  much 
mischief  to  the  lands  over  which  it  passed.  The  aqueduct 
was  sufficiently  wide  for  the  passage  of  the  river  at  all  times 
but  those  of  high  flood.  The  occupiers  of  the  injured  land$ 
adjoining  the  river  and  brook,  for  the  protection  thereof, 
erected  banks,  (called  "  fenders,")  so  as  to  prevent  the  flood- 
water  from  escaping;  consequently  the  water,  in  time  of 
flood,  came  down  in  so  large  a  body  against  the  aqueduct  and 
canal  as  to  endanger  them,  and  obstruct  the  navigation.  The 
fenders  were  not  unnecessarily  high,  and  without  them  many 
hundred  acres  of  land  would  be  exposed  to  inundation.  It 
was  held  that  the  defendants  were  not  justified,  under  these 
circumstances,  in  altering  for  their  own  benefit  the  course  in 
which  the  flood  water  had  been  accustomed  to  run ;  that 
there  was  no  difference  in  this  respect  between  flood  water 
and  an  ordinary  stream;  that  an  action  would  have  lain  at 
the  suit  of  an  individual ;  and,  consequently,  that  an  indict- 
ment lay  where  the  act  affected  the  public.  The  conviction 
was  accordingly  sustained.  The  doctrine  of  Rex  v.  Commis- 
sioners, etc.,  of  Pagham,  supra,  was  sought  to  be  extended  to 
this  case,  but  Tenterden,  C.  J.,  who  had  rendered  the 
decision  in  that  case,  said  :  "It  has  long  been  established  that 
the  ordinary  course  of  water  cannot  be  lawfully  changed  or 
obstructed  for  the  benefit  of  one  class  of  persons,  to  the  in- 
jury of  another.  Unl^s,  therefore,  a  sound  distinction  can 
be  made  between  the  ordinary  course  of  water  flowing  in  a 
bounded  channel  at  all  usual  seasons,  and  the  extraordinary 
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course-  which  its  superabundant  quantity  has  been  accus- 
tomed to  take  at  particular  seasons,  the  creation  and  contin- 
ance  of  these  fenders  cannot  be  justified.  No  case  was  cited 
or  has  been  found  that  will  support  such  a  distinction.  The 
PaghaniCase  *  *  *  is  of  a  very  different  kind.  *  *  *  In 
the  one  case  the  water  is  prevented  from  coming  where, 
within  time  of  memory  at  least,  it  never  had  come  ;  in  the 
other  it  is  prevented  from  passing  in  the  way  in  which,  when 
the  occasion  happened,  it  had  been  always  accustomed  to 
pass.**  This  seems  to  be  an  authoritative  enunciation  of  the 
common  law.  Menzies  t/.  Breadalbane,  3  Bligh,  (N,  S.)4r4,  is 
directly  in  point,  but  was  determined  by  the  law  of  Scotland. 
Yet  the  lord  chancellor  said  :  **  It  is  clear  beyond  the  possi- 
bility of  a  d(»ubt  that  by  the  law  of  England  such  an  opera- 
tion could  not  be  carried  on.  The  old  course  of  the  flood 
stream  being  along  certain  lands,  it  is  not  competent  for  the 
proprietors  of  those  lands  to  obstruct  that  old  course  by  a  sort 
of  new  waterwa}',  to  the  prejudice  of  the  proprietor  on  the 
other  side."  In  Attorney  General  v.  Earl  of  Lonsdale,  L.  R. 
7  Eq.  387,  20  Law  T.  64,  it  was  attempted  to  extend  the  sea 
doctrine  to  the  case  of  a  tidal  river,  but  Vice-Chancellor 
Malins  refused  to  so  extend  it  on  the  authority  of  Menzies 
V,  Breadalbane,^/i^rtf,  saying  that  Lord  Eldon  put  that  case 
upon  the^eneral  la^w  of  England.  In  Mason  v.  Shrewsbury 
&  H.  R.  Co.,  L.  R.  6  Q.  B.  581,  we  find  a  dictum  bv  Black- 
burn, J.,  as  follows :  "  Before  the  canal  was  made,  the  person 
whose  estate  the  plaintiff  now  has,  had  the  ordinary  rights 
and  liabilities  of  a  riparian  owner  on  the  banks  of  a  natural 
stream.  He  was  entitled  to  have  the  water  flow  to  him  in 
its  natural  state,  so  far  as  that  was  a  benefit, — as,  for  instance, 
to  turn  his  mill,  or  water  his  cattle ;  and  he  was  bound  to 
submit  to  receive  the  water,  so  far  as  it  was  a  nuisance  as 
by  its  tendency  to  flood  his  lands."  Lawrence  v.  Railroad 
Co.,  4  Eng.  Law.  &  Eq.  265,  16  Q.  B.  643,  is  considerably  in 
point.  A  railway  was  constructed  across  certain  low  lands 
adjoining  a  river,  over  which  the  flood  waters  used  to  spread 
themselves.  These  low  lands  were  separated  from  the  plaint- 
iff's lands  by  a  bank,  constructed  under  certain  drainage  acts, 
which  protected  the  plainliff  s  lands  from  floods.  By  the 
construction  of  the  railway  the  flood  waters  could  not  spread 
themselves  as  formerly,  but  were  penned  up  and  flowed  over 
the  bank  upon  the  plaintiff's  lands.  It  was  neld  that  an  action 
would  lie  against  the  company  for  the  injury.  Patterson, 
J.,  said  :  **  Prima  facie  this  would  give  the  plaintiff  a  cause  of 
action,  and  the  question  is  whether  the  company  are  protected 
by  their  act;'*  a  question  which  cannot  arise  m  our  law.  In 
connection  with  the  cases  of  Rex.  v,  Trafford  and  Lawrence 
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V,  Railway  Co.,  supra^  it  must  be  borne  in  mind  that  the  first 
obstruction  of  the  flood  waters  there  mentioned  is,  in  Eng^- 
land,  justified  by  the  statute  authorizing  it,  and  therefore 
stands  on  much  the  same  footing  as  a  natural  obstruction ; 
but  the  liability  of  the  other  party,  who  erected  the  second 
obstruction  without  statute  authority,  springs  from  the  com- 
mon law.  No  English  authority  has  been  found  to  contro- 
vert these  principles,  but  the  text-writers  recognize  them  as 
settled  law.  Woolr.  Waters,  213,  (78  Law  Lib.  212;)  Crabb, 
Real  Prop.  420,  (54  Law  Lib.  263  ;)  Michael  &  W.  Gas.  & 
Water,  (London  Ed.  1884^  pp.  213,  214,  666;  Ang.  Water 
Courses,  §§  333,  334;  Gould,  VVaters,  §§  160,  209. 

In  grouping  the  American  cases,  those  tending  to  "sustain 
the  contention  of  the  defendant  in  error  will  first  be  stated. 
Taylor  z/.  Fickas,  64  Ind.  167,  was  much  relied  upon. 
There  the  injury  was  caused  by  the  obstruction  of  JlVrUa-^ 
the  passage  of  driftwood,  both  owners  being  on  the  ^vtt^ 
same  side  of  the  river,  and  the  lower  owner  having 
planted  a  row  of  trees  along  the  dividing  line.  The  opinion, 
it  is  true,  treats  overflow  in  flood  times  as  surface  water,  but 
it  will  be  noticed  that  nothing  is  said  or  decided  about  chang- 
ing the  course  of  the  water.  The  facts  are  obviously  different 
from  those  in  the  present  case.  In  Cairo  &  V.  R.  Co.  ?•. 
Stevens,  73  Ind,  278,  5  Am.  &  Eng.  R.  Cas.  58,  the  plaintiff's 
land  was  between  the  river  and  the  railroad  embankment.* 
The  overflow  is  treated  as  surface  water,  and  the  road  held 
not  liable;  but  it  would  seem  that  the  water  doing  the  dam- 
ao;e  had  left  the  river,  never  to  return.  Shelbyville  &  B. 
Turnpike  Co.  v.  Green,  09  Ind.  205,  follows  the  last  case. 
The  turnpike  was  flooded  because  of  an  embankment  erected 
by  Green  to  protect  his  land  from  overflow,  both  parties  be- 
ing on  the  same  side.  It  was  held  that  the  company  could 
»ot  recover.  But  note  that  the  court  adverts  to  the  lact  that 
the  company  did  not  own  the  soil  over  which  the  pike  ran, 
but  merely  had  an  easement  therein.  McCormick  v,  Kansas 
City,  St.  J.  &  C.  B.  R.  Co.,  57  Mo.  433,  can  also  be  distin- 
guished. Here  the  overflowing  water  left  the  stream  per- 
manently, and  entered  a  pond  formed  thereby  and  by  other 
surface  water,  the  draining  of  which  pond  caused  the  injury 
sued  for.  In  Shane  v.  Kansas  City,  St.  J.  &  C.  B.  R.  Co.,  71 
Mo.  237,  5  Am.  &  Eng.  R.  Cas.  64,  the  overflow  is  apparently 
treated  as  surface  water,  although  it  had  a  way,  through  a 
slough,  back  into  the  stream.  But  the  court  applied  the  civil 
law,  and  held  the  railroad  liable.  This  case,  together  with 
that  of  McCormick  z/.  Kansas  City,  St.  J.  &  C.  B.  R.  Co.,  70 
Mo.  359,  is  overruled,  in  so  far  as  the  civil  law  wasiollovved, 
by  Abbott  v.  Kansas  City,  St.  J.  &  C.  B.  R.  Co.,  83  Mo.  271, 
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20  Am.  &  Eng.  R.  Cas.  103,  and  the  common  law  as  tp  surface 
water  returned  to.  In  this  last  case  it  is  said  that  the  court 
in  the  Shane  Case  treated  the  overflow  as  part  of  the  stream, 
and,  therefore,  that  the  decision  was  correct  on  common  law- 
principles.  In  the  Abbott  Case,  the  court  expressl}'^  assumes 
the  waters  to  be  surface  waters.  It  seems  they  escaped  from 
the  bed  of  the  creek,  and  flowed  over  the  lands  without  any 
return.  Lamb  v.  Reclamation  Dist.,  No,  108,  73  Cal.  125,  fs 
not  much  in  point.  The  defendant  was  a  public  corporation 
for  the  purpose  of  reclaiming  the  low  lands  protected  by  the 
embankment,  which  closed  up  a  slough  through  which  an  in- 
considerable part  of  the  flood  waters  escaped  into  a  natural 
basin.y  The  plaintiff's  land  lay  two  miles  below,  on  the  oppo- 
site side.  The  court  applied  the  sea  doctrine  of  the  common 
law,  and  held  the  company  not  liable;  but  the  decision  is 
mainly  rested  on  another  ground,  namely,  that  the  corpora- 
tion was  not  liable  as  for  exercising  the  right  of  eminent  do- 
main ;  and  in  view  also  of  the  concurring  opinions,  the  case 
is  weak  on  the  question  involved  in  the  case  at  bar.  See  be- 
low for  an  earlier  decision  by  the  same  court  looking  another 
way,  not  noticed  in  the  case  above.  In  Hoard  v.  City  of 
Des  Moines,  62  Iowa,  326,  the  plaintiff's  land  was  between  the 
river  and  the  embankment,  and  it  was  held  that  the  plaintiff 
had  no  right  to  have  the  flood  waters  from  the  river  pass  over 
his  land  onto  that  of  another,  although  they  finally  joined  the 
I  iver  again  at  a  point  further  down.  At  first  view,  Moyerr. 
New  York  Cent.&  H.R.R.Co.,  88  N.  Y.  351,8  Am. &  Eng. R. 
Cas.  531,  seems  to  support  the  defendant's  position;  but  a 
close  examination  shows  otherwise.  The  complaint  averred 
that  the  damage  was  caused  by  the  railroad  building  an  em- 
bankment on  the  opposite  side  of  the  river.  Evidence  was 
offered  and  objected  to,  to  show  damage  caused  by  raising 
the  tracks.  It  was  admitted ;  the  railroad  excepting.  The 
referee  included  in  his  finding  for  the  plaintiff  the  damages 
caused  by  raising  the  tracks,  as  to  which  the  complaint  al- 
leged nothing  ;  thus  tainting  the  whole  finding  with  illegalitj. 
The  judgment  was  reversed  for  the  error  in  admitting  saul 
evidence  and  in  said  finding.  The  court  say  the  defendant, 
as  a  matter  of  law,  would  not  be  liable  for  consequential  dam- 
ages caused  by  the  raising  of  the  embankment  on  the  com- 
pany's own  land  in  a  proper  and  workmanlike  manner;  cit- 
ing Bellinger  v.  New  York  Cent.  R.  Co.,  23  N.  Y.  47.  This 
case  bases  the  freedom  from  liability  upon  the  legislative  au- 
thority, but  concedes  that  a  private  individual  would  be  lia- 
ble under  the  same  conditions.  In  our  law  the  railroad  oc- 
cupies no  better  position  in  this  respect  than  the  private  in- 
dividual. 
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Now  \vill  be  stated  the  American  cases  going  to  show  that 
the  defendant  is  liable  if  it  has  erected  the  obstruction  to  the 
flood  waters  of  the  river,  as  complained  of  in  this  case.     The 
surplus  waters  do  notecase  to  be  part  of  the  river  when  they 
spread  over  the  adjacent  low  grounds,  without  well  defined 
banks  or  channel,  so  long  as  they  form  with  it  one  bodv  of 
water,  eventually  to    be  discharged    through  the   channel 
proper.     Thus  it  is  held,  where  the  waters  of  a  stream  disperse 
themselves  over  low  ground,  without  any  well  marked  course, 
but  gather  up  lower  down  into  a  defined  channel,  they  are 
not  surface  water  while  in  the  dispersed  state,  and  interference 
with  them  then  gives  the  injured   party  a  right  of  action. 
Macomber  v.  Godfrey,  108  Mass.  219;  Gillett  v.  Johnson,  30 
Conn.  180:  Briscoe  v,   Droiight,  11   Ir.  C.  L.  250;  West  v, 
Taylor,  16  Or.  ;65.     But  if  it  were  conceded  that  the  overflow 
is  surface  water,  it  would  certainly  cease  to  be  such  when 
turned  back  into  the  stream  by  the  defendant's  obstruction. 
SuUens  if.  Chicago,  B.  &  Q.  R.  Co.,  74  Iowa,  659;  Moore  z/. 
Chicago,  B.  &  Q.  R.  Co.,  75  Iowa,  263;  Jones  v.  Hannovan, 
55  Mo.  462  :  Mississippi  &  T.  R.  Co.  v,  Archibald,  67  Miss. 
38,41  Am.  &  Eng.  R.  Cas.  4.     Under  these  authorities,  this 
<leclaration  might  be  sustained  as  complaining  that  the  de- 
tendant  prevented  the  flood  waters  from  becoming  surface 
waters,  and  threw  them  back  across  the  river  upon  plaintiff's 
land.    See,  further,  as  to  surface  water,  17  Cent.  Law  J.  42, 
62 ;  Ang.  Water  Courses,  §   io8a  et  seq. ;  Gould,  Waters,  § 
263  et  seq.     But  it  is  not  necessary  to  take  this  view,  as  the 
following  authorities  show  the  defendant  to  be  liable  under 
the  alleged  facts :     Where  the  effect  of  the  defendant's  dike 
was  to  retain  on  the  land  of  the  plaintiff  flood  waters  from  the 
river  longer  than  they  would  otherwise  remain,  the  injury 
was  held  actionable,  and  the  demurrer  overruled.     Montgom- 
ery V.  Locke,  72  Cal.  75.     Where,  in  a  freshet,  the  stream 
broke  over  one  of  its  banks,  carrying  a  part  of  it  awa)%  it  was 
held  that  the  owner  might  replace  the  bank  with  a  dam,  pro- 
vided he  did  not  build  higher  than  the  original  bank,  or  other- 
wise cause  the  water  to  flow  differently  from  the  natural  flow. 
Pierce  v.  Kinney,  59  Barb.  (N.  Y.)  56.     **  It  is  well  settled 
that  every  person  through  whose  land  a  stream  of  water  flows 
may  construct  embankments  and  other  guards  on  the  bank  to 
prevent  the  stream  washing  the  bank  away,  and  overflowing 
and  injuring  his  land.     But  in  doing  this  fie  must  be  careful 
so  to  construct  them  as  not  to  throw  the  water  upon  his 
neighbor's  lands,  where  it  would  not  otherwise  go  in  ordinary 
floods.     If  he  does,  he  will  be  liable  for  the  injurv."     Wallace 
V.  Drew,  59  Barb.  (N.  Y.)  413.     There  is  no  distinction  in 
principle  or   authority  between   obstructing  the  flow  of  a 
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stream  at  its  ordinary  level  and  in  time  of  flood.  Burwell  r. 
Hobson,  12  Gratt.  (Va.)  322.  This  case  is  in  point,  and  holds 
the  defendant  liable.  Another  case  in  point  is  Crawford  r. 
Rambo,  44  Ohio  St.  279,  holding  that  flood  water  is  not  sur- 
face water,  and  that  interference  therewith  gives  a  right 
of  action.  So  Byrne  v.  Minneapolis  &  St.  L.  R.  Co.,  38 
Minn.  212,  holds  that  overflow  in  times  of  high  water  is 
not  surface  water,  and  the  railroad  is  liable  for  obstruction 
of  such  water  by  an  embankment  erected  on  its  own  land. 
See,  also,  Rau  t\  Minnesota  Valley  R.  Co.,  13  Minn.  442  (Gil. 
407),  where  the  railroad  made  an  extensive  excavation  on  its 
own  land,  into  which  overflow  waters  from  the  Mississippi 
river  entered,  to  the  damage  of  an  adjoining  owner.  The  rail- 
road was  liable.  Gerrish  v,  Clough,48  N.  H.  9, 97  Am.  Dec. 
561,  and  notes,  and  Tuthill  v.  Scott,  43  Vt.  '525,  seem  not  ta 
involve  the  question  as  to  the  action  of  the  water  in  times  of 
flood,  but 'are  adverse  to  defendant  as  far  as  they  go.  In 
Carriger  v.  East  Tenn.,  V.  &  G.  R.  Co.,  7  Lea  (Tenn.),  388, 
the  railroad  embankment  did  not  affect  the  usual  flow  of  the 
streams,  but  obstructed  the  flood  channel,  and  threw  the  ex- 
cessive waters  upon  the  plaintiff's  lands.  This  same  defendant 
contended  that  they  were  surface  waters,  which  it  had  a  right 
to  obstruct.  The-  trial  court  gave  judgment  for  the  defend- 
ant, holding  **  that  the  overflow  in  question  resulted  from  ac- 
cumulation of  surface  water  caused  by  extraordinary  rains, 
and  that  the  law  relating  to  surface  water,  and  not  thatof  run- 
ning streams,  governs  the  case."  The  supreme  court  said: 
"Tnequestion  to  be  determined  is,  is  this  such  surface  water 
as  to  relieve  the  defendant?  *  *  *  The  springs  and 
their  branches  are  never  failing,  and  flow  off  in  a  northward 
direction,  towards  the  farm  of  plaintiff.  In  ordinary  times 
they  find  outlets  through  the  caverns  or  sinks  in  the  earth. 
In  extraordinary  times  their  volumes  are  too  great  for  the 
usual  place  of  discharge.  These  springs  and  branches  are 
sometimes  large  and  sometimes  small ;  still  they  are  the  same 
springs  and  branches,  requiring,  as  all  running  streams  do. 
sometimes  less  and  at  other  times  more  surface  for  their  es- 
cape. *  *  *  If  the  embankment  had  been  erected  in  a 
valley,  near  a  low  bank  of  the  river,  which  overflowed  at  high 
tide,  but  escaped  in  one  passage,  so  as  not  to  materially  injure 
adjoining  lands,  but,  if  obstructed  by  the  embankment,  would 
overflow  and  damage,  as  in  this  case,  we  think  it  would  not 
be  insisted  that  it  was  not  obligatory  on  the  defendant  to 
build  a  culvert  to  prevent  damage  that  must  certainly  come 
with  the  high  tide.  Is  there  a  difference  in  reason  as  to  the 
case  put  and  the  one  at  bar?  We  think  not.  While  they 
may  not  be  so  frequent,  the  overflows  from  the  branches  are 
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as  certain  as  those  from  the  river ;  one  is  as  certainly  a  con- 
stant running  stream  as  the  other.  *  *  *  It  is  no  defense 
lor  it  to  say  that  it  was  only  in  extraordinary  times  the  in- 
juries now  complained  of  could  result.  The  rises  in  the 
waters  had  for  all  time  occurred  at  intervals  before  the  build- 
ing of  the  road,  and  it  was  to  be  conclusively  presumed  they 
would  occur  afterwards  from  similar  causes.**  The  court  en- 
tered judgment  for  the  plaintiff.  This  is  a  stronger  case  than 
the  one  now  to  be  deciaed. 

Counsel  for  defendant  ably  and  strenuously  insist  that  the 
common,  and  not  the  civil,  law  be  applied  to  this  case.  The 
above  authorities  prove  that  the  common  law  does 
not  regfard  the  waters  here  complained  of  as  mere  f'!*"'*!.  «^ 
sunace  water,  but  as  a  part  of  the  river.  1  he  civil  fi»ioMi. 
law  might  be  more  favorable  to  the  defendant's 
case ;  for  it  seems  to  regard  the  flood  waters  of  a  river  as  a 
common  enemy,  against  which  each  riparian  owner  may 
build  defenses  with  impunity.  Mailhot  v.  Pugh,  30  La.  Ann. 
1359,  citing  authorities.  The  defendant  also  claims  that  the 
question  is  seltled  by  an  act  of  the  legislature,  and  cites  sec- 
tion 2132  of  the  Code.  That  section  says :  "  All  persons  own- 
ing, or  who  may  hereafter  own,  lands  on  any  watercourses 
in  this  state,  are  authorized  and  empowered  to  ditch  and  em- 
bank their  lands,  so  as  to  protect  the  same  from  freshets  and 
overflows  in  said  watercourses;  provided,  alwa3's,  that  the 
said  ditching  ^nd  embanking  does  not  divert  said  water- 
course from  Its  ordinary  channel ;  but  nothing  shall  be  so 
construed  as  to  prevent  the  owners  of  land  from  diverting 
unnavigable  watercourses  through  their  own  lands.'*  This 
contention  may  be  answered  in  three  ways :  First,  The  dec- 
laration in  this  case  distinctly  alleges  that  the  defendant  did 
divert  the  river  from  its  ordinary  channel,  for  which  act  the 
statute  affords  no  shadow  of  protection.  Secondly,  The  al- 
legations of  the  declaration  do  not  show  that  defendant  em- 
banked its  lands  "  so  as  to  protect  the  same,*'  but  constructed 
an  embankment  on  which  to  lay  its  track,  without  ri^gard  to 
any  consequences  of  benefit  or  injury  to  the  contiguous 
country.  Thirdly.  The  construction  long  ago  and  repeat- 
edly put  by  this  court  on  the  last  part  of  the  section,  which 
says,  "  Nothing  shall  be  so  construed  as  to  prevent  the  own- 
ers of  land  from  diverting  unnavigable  watercourses  through 
their  own  lands,"  necessitates  the  conclusion  that  this  whole 
statute  is  not  alterative,  but  only  declaratory,  of  the  com- 
mon law.  In  other  words,  the  legislature  did  not  intend  to 
give  riparian  owners  the  privilege  of  ditching  or  embanking 
their  lands,  or  of  diverting  unnavigable  watercourses,  so  as 
lo  injure  neighboring  proprietors,  without  liability  therefor. 
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Indeed,  the  power  of  the  legislature  so  to  alter  the  common 
law  is  expressly  denied  in  Persons  v.  Hill,  33  Ga.  Supp.  143. 
And  in  Cheeves  v.  Danielly,  80  Ga.  118,  the  same  view  is 
taken  as  to  the  intention  of  the  legislature  in  passing  this  act. 
It  is  true,  these  cases  deal  with  the  diversion  of  an  unnaviga- 
ble  stream,  but  it  would  be  absurd  to  impute  to  the  legisla- 
ture two  conflicting  intentions  in  the  same  act  ;  and  the 
ground  taken  in  Persons  v.  Hill  will  equally  well  support  the 
same  rule  of  construction  as  to  the  other  branch  of  the  stat- 
ute. The  facts  in  Persons  v.  Hill  require  notice.  The  own- 
ers were  on  the  same  side  of  the  Flint  river,  into  which 
Beaver  creek  emptied  after  passing  through  the  defendant's 
land.  By  mutual  agreement  between  the  upper  owner(plaint- 
iff)  and  the  lower  owner,  (defendant),  "the  expense  being  also 
shared,  an  embankment  was  erected  along  the  river  to  keep 
back  the  flood  waters  which,  from  the  facts  of  the  case, 
seemed  to  have  this  course, — that  is  to  say,  coming  out  on 
plaintiff's  land,  they  flowed  across  the  same  over  defend- 
ant's land  into  the  creek,  by  which  they  would  empty  back 
into  the  river.  The  embankment  not  being  kept  up  accord- 
ing to  the  agreement,  defendant  proposed  to  protect  him- 
self by  diverting  the  creek  through  a  canal  on  his  own  land 
to  the  river  and  building  an  embankment  along  his  side  01 
the  canal.  This  canal  would  make  an  opening  through  the 
high  bank  of  the  river,  and,  with  the  embankment  would  al- 
low and  cause  the  high  waters  to  back  up  on  the  plaintiff's 
land.  This  court  granted  an  injunction  against  the  con- 
struction of  the  canal,  but  allowed  the  defendant  to  continue 
the  embankment.  One  great  difference  from  the  present 
case  might  be  found  in  the  agreement  for  consideration  ,U> 
have  the  common  protection  of  the  first  embankment.  See 
vSavannah,  F.  &  W.  R.  Co.  7'.  Lawton,  75  Ga.  192.  But  at  any 
rate  the  decision  does  not  contemplate  that  defendant's  indi- 
vidual embankment  would  injure  the  plaintiff's  land,  such  an 
inference  being  inconsistent  with  the  plain  language  of  the 
opinion  on  page  197. 

There  is  another  section  of  the  Code,  not  cited  or  discussed 
in  the  argument,  which  deserves  mention  in  this  connection  : 
''  No  person  shall  be  permitted  to  make  or  keep  up  any  dam 
to  stop  the  natural  course  of  any  water,  so  as  to  overflow  the 
lands  of  any  other  person,  without  his  consent;  nor  shall  any 
person  stop  or  prevent  any  water  from  running  off  of  any 
person's  field,  whereby  such  person  may  be  prevented  from 
planting  in  season,  or  receive  any  other  injury  thereby  ;  nor 
so  as  to  turn  the  natural  course  of  any  water  from  one  chan- 
nel or  swamp  to  another,  to  the  prejudice  of  any  person." 
Code,  §  1607.     This  statute  was  passed  September  29,    1773* 
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and  apparently  revived  by  the  act  of  February  25,  1784, 
(Marbury  &  C.  Dig.  p.  404,3  being  recognized  by  subsequent 
amendments  and  by  the  Codes,  (Acts  1855-56,  p.  12;  Acts 
1865-66,  p.  27.)  It  is  put  in  the  Code  under  the  head  "  Cul- 
tivation of  Rice/*  but  Irom  reading  the  original  act  (Mar- 
bury  4  C.  p.  178,)  it  is  b^  no  means  clear  that  it  was  in- 
tended to  apply  only  on  nee  farms.  Neither  the  title  nor  the 
body  of  the  act  contains  the  slightest  intimation  to  that  ef- 
fect. Its  terms  are  as  broad  and  general  as  the}^  well  could 
be.  The  preamble,  it  is  true,  in  stating  the  mischiefs  to  be 
remedied,  describes  such  as  probably  were  common  in  the 
localities  where  rice  was  cultivated,  though  even  here  there 
is  no  distinct  allusion  to  rice  culture.  These  mischiefs  may, 
as  a  matter  of  history,  have  occasioned  the  enactment  of  the 
statute.  But  might  "not  the  legislature  have  deemed  it  wise 
to  pass  a  general  law,  applicable  in  all  portions  of  the  state 
where  similar  mischiefs  were  likely  to  nappen?  It  is  not  in- 
consistent with  the  purpose  of  an  act  for  curing  a  special 
class  of  mischiefs  to  provide  therein  a  remedy  at  the  same 
time  for  all  mischiefs  of  that  genus.  On  the  contrary,  that 
would  be  a  highly  proper  mode  of  legislation.  If  the  pre- 
amble is  not  to  be  given  a  controlling  and  restrictive  eflect^ 
this  act  alone  would  completely  and  effectually  dispose  of  the 
present  case,  as  the  declaration  alleges  acts  by  tne  defend- 
ant which  violate  the  law  in  question  if  it  was  intended  to 
have  a  general  application.  But,  since  it  is  unnecessary  for 
the  purposes  of  this  case  to  measure  the  extent  of  this  stat- 
ute, the  question  is  not  decided,  especially  as  it  deserves 
more  argument  and  consideration. 

It  was  urged  in  the  argument  that  the  law  ought  to  en- 
courage the  reclaiming  and  improvement  of  lands  which  are 
subject  to  injury  from  the  natural  action  of  floods 
and  surface  water,  and  it  is  surprising  to  find  this  ^^^^^f  •^  '•'•^ 
argument  unquestioningly  relied  upon  in  many  jj^'^^ij""^" 
cases  which  are  supposed  to  follow  the  common 
law  of  surface  water.  The  error  therein  is  easily  exposed, 
for  to  th«  same  extent  as  the  land  of  an  adjoining  owner  is 
damaged  by  the  improvement  on  the  defendant's  land,  so  far 
exactly  is  the  development  of  the  damaged  land  set  back  and 
retarded.  The  defendant  might  bring  his  land  to  perfection 
for  his  uses,  and  then  have  all  that  good  work  ruined  by  the 
first  measures  of  improvement  adopted  by  his  less  progress- 
ive neighbor.  The  rule  contended  for  by  the  aefendaiu 
would  be  a  poor  encouragement  to  painstaking  labor  en- 
gaged in  reclaiming  unprofitable  land.  Every  one  is  charged 
with  notice  of  nature's  operations  ;  but  who  can  tell  when  a 
man  will  build  his  bulwarks  against  the  flood  ?    There  is  no 
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public  policy  to  alloy^r  one  land  owner  to  improve  his  condi- 
tion at  the  cost  of  his  neighbor  ;  but  the  improver  must,  at 
his  peril,  see  to  it  that  the  benefit  to  himself  is  large  enough 
to  pay  both  him  and  his  neighbor's  damage,  if  any.  The  law 
does  not  look  to  the  interest  of  one  individual,  but  recog- 
nizes and  enforces  the  duties  implied  in  his  relation  to  oth- 
ers. Of  course,  for  these  principles  to  apply,  there  must  be, 
as  in  this  case,  an  invasion  of  some  tangible  right.  Peel  v. 
City  of  Atlanta,  85  Ga.  138.  And- it  must  not  be  understood 
that  this  discussion  rules  anything  beyond  the  questions  con- 
tained in  this  particular  case.  Undoubtedly  there  is  a  class 
of  rare  cases  not  within  the  general  rule,  as  indicated  by  the 
eloquent  language  of  Agnevv,  J.,  in  Pittsburg,  Ft.  W.  &  C. 
R.  Co.  V.  Gilleland,  56  Pa.  St.  452,  where  he  says  :  "  There  is 
therefore,  no  liability  for  extraordinary  floods, — those  unex- 
pected visitations  whose  comings  are  not  foreshadowed  by 
the  usual  course  of  nature,  and  must  be  laid  to  the  account 
of  Providence,  whose  dealings,  though  they  may  afflict, 
wrong  no  one."  But  such  is  not  the  case  made  by  this  decla- 
ration. For  the  foregoing  reasons  it  is  evident  that  the  court 
erred  in  sustaining  the  demurrer  to  the  declaration.  Judg- 
ment reversed. 

Action  for  Causing  Overflow  of  Surface  Water —Statute  of  Limitations.— In 
Austin  &  N.  VV.  R.  Co.  v.  Anderson,  79  Tex.  427,  which  was  an  action 
iigainst  a  railroad  company  for  injuries  caused  by  occasional  overflows  of 
surface  water»  which  had  been  diverted  from  its  natural  channel  by  the 
construction  of  defendant's  road,  it  is  held  that  the  statute  of  limitations 
does  not  begin  to  run  from  the  construction  of  the  road,  but  from  the  oc- 
currence of  each  overflow,  since  each  overflow  constitutes  a  separate  cause 
of  action.  The  court  said  :  "The  question  is,  when  did  the  cause  of  ac- 
tion accrue, — at  the  time  of  the  erection  of  the  embankment  and  culverts, 
or  at  the  date  of  the  injury  }  Chief  Justice  Stavton,  in  the  case  of  Hous- 
ton Water  Works  v,  Kennedy,  70  Tex.  233,  discusses  the  question,  and 
ji^ives  us  a  rule.  He  says :  *  When  the  act  is  in  itself  lawful  as  to  the  per- 
son who  bases  an  action  on  injuries  subsequently  accrumg  and  consequent 
upon  the  act,  it  is  held  that  the  cause  of  action  does  not  accrue  until  the 
injury  is  sustained.  ♦  ♦  *  if^  however,  the  act  of  which  the  injury  was 
the  natural  sequence  was  a  legal  injury,  by  which  is  meant  an  injury  giv- 
ing cause  of  action  by  reason  of  its  being  an  invasion  of  plaintifl's  right, 
then,  be  the  damage  however  slight,  limitation  will  run  from  the  time  the 
wrongful  act  was  committed,  and  will  bar  an  action  for  any  damages  re- 
sulting from  the  act,  although  these  may  not  have  been  fully  developed 
until  within  a  period  less  than  necessary  to  complete  the  bar.'  In  that 
case  the  action  was  for  damage  resulting  to  a  building  caused  by  cutting 
away  an  arch  in  placing  a  water  pipe  in  the  house.  It  was  held  that  the 
plaintiff  could  have  maintained  an  action  at  once  when  the  arch  was 
weakened,  and,  having  failed  to  do  so  for  more  than  two  years,  the  action 
was  barred.  The  weakening  of  the  arch  was  an  immediate  injury,  an  im- 
mediate invasion  of  the  right  of  the  plaintiff.  In  Powers  v  City  of  Coun- 
cil Bluffs,  45  Iowa,  652,  where  an  action  was  brought  for  injury  to  plaint- 
iff's land  by  reason  of  a  ditch  dug  by  the  city  to  carry  a  running  stream 
of  water  along  the  side  of  the  street,  the  constant  action  of  the  water 
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causing  the  injury  to  plaintiff's  land»  it  was  held  that  no  suit  could  be 
maintained  until  some  actual  injury  to  plaintiff  was  caused  by  the  action 
of  the  water  resulting  from  the  improper  construction  of  the  ditch.  But 
the  injury  began  ;  the  premises  began  to  be  injured  at  a  time  when  it  was 
barred  before  suit ;  it  was  of  a  permanent  and  continuous  character ;  and 
it  was  held  that  the  damage  was  original,  and  coulcj  have  been  compensa- " 
ted  at  the  time  it  first  began,  the  action  of  the  water  being  a  permanent 
and  calculable  force, — the  case  distinguished  between  a  continuing  and  a 
permanent  nuisance,  and  one  that  depends  on  contingencies,  such  as 
freshets  and  other  forces,  that  are  incalculable.  Wood  says  (see  Wood, 
Lim.  371)  the  rule,  in  reference  to  acts  amounting  to  a  nuisance,  '  is  that 
every  continuance  is  a  new  nuisance,  for  which  a  fresh  action  will  lie,  so 
that,  although  an  action  for  the  damage  from  the  original  nuisance  may 
be  barred,  damages  are  recoverable  for  the  six  years  preceding  the  bring- 
ing of  the  action.  *  *  *  But  while  this  is  the  rule  as  to  nuisances  of  a 
transient  character,  yet  when  the  original  nuisance  is  of  a  permanent  char- 
acter, so  that  the  damage  inflicted  thereby  is  of  a  permanent  character, 
and  goes  to  the  entire  destruction  of  the  estate  affected  thereby,  a  recov- 
ery not  only  may  but  must  be  had  for  the  entire  damage  in  one  action." 
We  conclude  from  the  authorities  that,  where  a  nuisance  is  permanent  and 
continuing,  the  damages  resulting  from  it  should  all  be  estimated  in  one 
suit,  but  where  it  is  not  permanent,  but  depends  on  accidents  and  contin- 
gencies so  that  it  is  of  a  transient  character,  successive  actions  may  be 
brought  for  injury  as  it  occurs ;  and  that  an  action  for  such  injury  would 
not  be  barred  by  the  statute  of  limitations,  unless  the  full  period  of  the 
statute  had  run  against  the  special  injury  before  suit.  The  building  of 
the  embankment  and  the  culverts,  as  alleged,  was  not  of  itself  a  nuisance. 
It  was  no  invasion  of  plaintiffs  rights.  They  were  not  put  on  his  land. 
They  became  a  nuisance  only  at  intervals,— by  diverting  water  from  rain 
falls  from  its  usual  flow  upon  plaintiff 's  land.  The  embankment  and  the 
culverts  were  permanent,  but  the  nuisance  was  not.  There  was  no  con- 
stant and  continuing  injury.  It  may  be  that  where  land  is  destroyed,  and 
its  value  before  destruction  is  recovered  as  damages,  there  can  be  but  one 
recovery.  The  soil  and  improvements  might  be  renewed,  however ;  in 
which  case  other  suits  might  lie  for  damage  to  its  renewed  state.  But 
suppose  the  land  is  only  injured  or  the  crops  occasionally  destroyed  by 
rains,  the  just  and  rational  rule,  as  adopted  m  this  state,  is  that  successive 
actions  may  be  brought  for  the  injuries  as  they  occur.  Gulf,  C.  &  S.  F. 
R.  Co.  V,  Helsley,  62  Tex.  593,  20  Am.  &  Eng.  R.  Cas.  89.  We  agree  with 
the  court,  below  in  its  holdings  upon  this  subject." 

In  Clark  e/a/.  v.  Dyer,  (Tex.  Tune  9,  1891),  16  S.  W.  Rep.  1061,  it  was 
held  that  a  cause  of  action  for  the  overflowing  of  land  by  reason  of  the 
construction  of  a  railway  embankment  without  the  statutory  culverts,  ac- 
crues at  the  date  of  the  overflow,  and  not  at  the  date  when  the  embank- 
ment is  made. 

Right  of  Purchaser  of  Property  Adjacent  to  Railroad  to  Recover  Damages 
for  Overflow.— In  Atlantic  &  D.  R.  Co.  7>,  Peak  (Va.  Nov.  20,  1890),  12  S. 
E.  Rep.  348,  it  was  held  that  one,  who,  after  the  construction  of  a  railroad, 
purchased  land  adjacent  thereto,  can  recover  of  the  railroad  company  for 
damages  to  his  crops  through  the  overflow  of  streams  owing  to  the  fact 
tha^,  in  the  construction 'of  the  railroad,  sufficient  drains  or  outlets  were 
not  provided. 

Embankment  Obstructing  Flow  of  Water— Opinion  of  Witness  as  to  E^ 
feet  of  Embankment.— In  Gulf  C.  &  S.  F.  R.  Co.  v.  Locker,  78  Tex.  279,  it 
was  held  that,  in  an  action  to  recover  damages  for  the  oveiiflow  of  land  al- 
leged to  have  been  caused  by  a  railroad  embankment,  a  witness  who  has 
resided  for  twenty  years  in  the  neighborhood  and  is  well  acquainted  with 
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the  plaintiffs  farm,  maygiye  his  opinion  as  to  whether  or  not  the  embank- 
ment did  in  fact  obstruct  the  flow  of  the  river  on  the  occasion  in  question. 

Same—Evidence  as  to  Injury  to  Other  Land  by  Flood.  —Evidence  aa  to  in- 
juries by  the  same  flood  to  other  lands  not  effected  by  the  railroad  em- 
bankment which  was  alleged  to  have  caused  the  flow  on  plaintiff's  land,  is 
immaterial  on  the  question  whether  injury  to  plaintiff's  lands  by  the  flood 
was  caused  by  the  location  of  such  embankment.  Gulf  C.  &  S.  F.  R.  Co. 
V.  Locker,  78  Tex.  279. 

In  order  to  render  admissible  evidence  as  to  contiguous  lands  on  the 
question  of  damages  from  surface  water  thrown  back  upon  lands,  the  con- 
dition of  the  two  places  with  regard  to  the  production  of  a  crop  should  be 
proved  in  every  material  particular.  Green  v,  Taylor  B.  &  H.  R.  Co.,  79 
Tex.  604. 

Oamag^esfor  Injury  Caused  by  Flooding  Land.— In  Texas  it  is  held  that  in- 
juries to  land  by  surface  water  thrown  thereon  by  the  construction  of  a 
railroad  embankment,  cannot  be  offset  by  benefits  to  those  accruing.  Aus- 
tin &  N.  W.  R.  Co.  V,  Anderson,  79  Tex.  427. 

It  is  also  held  that  in  an  action  against  a  railroad  company  for  so  neg- 
ligently constructing  its  roadbed  as  to  cause  the  overflow  of  plaintiff's  pas- 
ture land,  the  measure  of  damages  is  the  value  of  the  use  of  such  pasture 
for  the  time  that  plaintiff  was  deprived  of  its  use.  But  in  such  case, 
plaintiff  cannot  recover  for  the  starvation  of  his  cattle  by  reason  of  their 
having  been  depri  ved  of  the  pasture,  as  such  damage  is  too  remote.  Bui 
damages  for  loss  of  cattle  by  exposure  to  deep  water,  are  recoverable,  the 
overflow  being  the  proximate  cause  of  such  loss.  Broussard  v.  Savine  & 
E.  T.  R.  Co.,  (Tex.  March  24,  1891),  16  S.  VV.  Rep.  30. 

It  is  no  defense  to  an  action  to  recover  damages  for  the  overflow  of 
land  caused  by  a  railroad  embankment,  that  the  plaintiff  had  recovered 
damages  for  a  previous  overflow  caused  by  the  same  embankment,  since 
each  overflow  constitutes  a  distinct  cause  of  action.  Clark  et  al,  v.  Dyer. 
(Tex.  June  9,  189O.  16  S.  W.  Rep.  1061. 

In  an  action  to  recover  damages  to  land  from  the  backing  up  of  surface 
water  caused  by  the  construction  of  a  railroad,  the  omission  of  the  trial 
court  to  mention  damage  to  a  pasture  or  grass,  in  a  charge  upon  the 
damages  recoverable,  is  not  cured  by  a  charge  as  to  injuries  to  crops, 
where  the  jury  probably  did  not  understand  that  crops  included  grass. 
Green  v.  Tavlor  B.  &  H.  R.  Co..  79  Tex.  604. 

Backing  Up  Surface  Water— Recovery  for  Permanent  Injury— When  Al- 
lowed.— In  Green  7f.  Taylor,  B.  &  H.  R.  Co..  79  Tex.  604,  which  was  an  ac- 
tion to  recover  damages  for  injury  to  plaintiff's  land  from  the  backing  up 
of  surface  water  caused  by  the  unskillful  construction  of  defendant's  road, 
there  was  no  evidence  to  show  any  change  of  condition  in  the  surface  of 
the  soil  or  any  permanent  injury  to  the  land  itself,  except  the  testimony 
of  one  witness  that  the  land  had  been  permanently  injured  from  $4  to  $3 
arfacre.     //a/tf,  that  recoverv  for  permanent  injury  could  be  had.     * 

Land  Protected  from  Tide  Water  by  Railway  Roadbed— Removal  of  Struc^ 
ure— Flooding  Land. — In  Koch  r/  a/,  v.  Delaware,  L.  &  W.  R.  Co.,  (N.  J. 
Supreme  Court,  Feb.  20,  1891),  21  Atl.  Rep.  284,  the  lands  of  the  plaintiff 
were  protected  from  the  tide  by  the  structure  constituting  the  roadway  of 
the  Boonton  branch  railroad,  //e/d,  that  the  partial  removal  of  such  struct- 
ure, letting  in  the  tide  on  plaintiff's  property,  was  not  actionable  even 
though  such  act  was  done  bjr  a  trespasser.  NM  a/so,  that  an  act  of  the 
legislature  forbidding  the  cutting  through  such  roadbed,  is  void.  The  leg- 
islature cannot  circumscribe  the  right  of  the  landowner  in  the  legal  use  ot 
his  property. 

Duty  of  Company  to  Construct  Culverts  in  Embankments— Texas  Statute/ 
— Under  the  Texas  statute,  a  railroad  company  in  constructing  an  cmbank- 
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ment  is  required  to  construct  all  the  necessary  culverts  and  sluices,  re- 
quired by  the  natural  lay  of  the  land  to  prevent  surface  water  from  being 
diverted  from  its  natural  course.  Austin  &  N.  W.  R.  Co.  v.  Anderson,  79 
Tex.  427. 

Action  Against  Receiver  for  Overflow.— In  an  action  against  the  receiver 
of  a  railroad  to  recover  damages  for  the  overflow  of  land  caused  by  a  rail- 
way embankment,  an  allegation  in  plaintiff's  petition  that  defendant  had 
been  for  some  time  in  possession  of  the  road,  during  which  time  several 
overflows  had  occurred,  sufficiently  charges  defendant  with  notice  of  the 
defect  in  the  construction  of  the  road,  where  the  petition  is  only  tested 
by  a  general  demurrer.  Clark  etaL  v.  Dyer  (Tex.  June  9,  1891),  16  S.  W. 
Rep.  1061. 

Contributory  Negligence  in  Planting  Crops  on  Land  Afterwards  Overflown. 
—Where  a  railroad  company  does  not  make  the  culverts  in  its  embank- 
ment which  are  required  by  statute,  it  is  not  contributory  negligence  for 
an  adjoining  landowner  to  plant  crops  without  knowledge  that  his  land  may 
be  possibly  overflowed.  Clark  et  alv.  Dyer,  (Tex.  June  9, 1891),  16  S.  W. 
Rep.  106 1. 

Liability  of  Company  Collecting  Stagnant  Water  -Action  for  Nuisance. — 
In  Lockett  v.  Fort  Worth  &  R.  G.  R.  Co.  (Tex.  Oct.  17,  1890),  14  S.  W. 
Rep.  564,  it  was  held  that  an  occupant  of  a  house  near  which  a  railroad 
company  has  allowed  stagnant  water  to  collect,  although  a  tenant  only,  has 
aright  of  action  for  the  nuisance  in  which  he  may  recover  for  the  injury 
to  his  own  health  and  the  loss  of  services  of  his  minor  children,  and  ex- 
penses necessarily  incurred  on  account  of  sickness. 

Divetsion  of  Water  Course  by  Filling  up  Spring  and  Construction  of  Ditch 
—Mandatory  Injunction. — When  a  railroad  company,  in  the  construction  of 
its  road  across  a  natural  watercourse,  covers  up  a  spring  from  which  a 
part  of  the  supply  of  water  issues,  builds  a  large  embankment,  and  by  other 
means  totally  diverts  the  water  from  the  land  of  a  person  through  whose 
land  the  water  naturally  flowed  before  the  construction  of  the  road,  such 
person  is  entitled  to  a  mandatory  iniunction  against  the  railroad  company. 
Atchison, T.  &  S.  F.  R.  Co.  v.  Long, '(Kan.  June  6,  1891),  27  Pac.  Rep.  182. 

Diversion  of  Water  Course— Recovery  for  Loss  of  Water  Power  by  Owner 
ofSuitable  MillSite.— In  Clark  v.  Pennsylvania  R.  Co.  (Pa.  Nov.  9,  1891), 
22  Atl.  Rep.  989,  it  was  held  that  a  riparian  owner  cannot  recover  for  the 
loss  of  water  power  owing  to  the  diversion  of  the  stream  by  a  railroad 
company,  where  such  owner  neither  used  nor  attempted  to  use  such  wa- 
ter power,  although  he  owns  a  suitable  mill  siteon  the  stream.  Such  ri- 
parian owner  can  only  recover  the  actual  damages  suffered.  The  court 
said:  "The  mill  site  was  of  no  use  to  the  plaintiff,  or  to  a  lessee,  or  to 
any  other  person  in  the  absence  of  a  mill,  or  other  useful  mechanical  con- 
struction to  which  the  water  might  be  applied  ;  and  until  such  a  structure 
was  erected,  or  proposed  to  be  erected,  how  could  the  diversion  of  the 
water  cause  actual  injury  .^  Had  the  diversion  ceased,  and  the  full  flow 
of  the  water  been  restored,  how  could  that  have  profited  the  plaintiff  ? 
He  had  no  means  of  utilizing  the  water,  and  therefore  he  suffered  no  ac- 
tual loss  from  its  diversion.  If  the  plaintiff  had  owned  the  water  he  would 
be  entitled  to  recover  its  value,  but  he  was  only  entitled  to  the  use  of  it  as 
it  passed  through  his  property. 

"  It  is  said  that  he  might  have  leased  or  rented  the  water  power„and  the 
rental  value  is  therefore  the  proper  measure  of  damages  :  but  the  use  of 
the  mill  site,  either  by  the  owner,  or  a  tenant  or  lessee  of  the  plaintiff,  is 
dependent  whollv  upon  this  construction  of  a  mill,  and  it  is  extremely  im- 
probable that  a  lessee  would  undertake  the  expenditure  upon  a  mere  ten- 
ancy from  year  to  year.  The  estimated  annual  value  of  the  mill  site,  as 
such,  and  independent  of  the  land,  is  fanciful,  conjectural,  and  speculative. 
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for  it  is  based  upon  its  value  as  applied  to  some  sort  of  a  milL  It  was  va- 
riously spoken  of  by  the  witnesses  as  a  suitable  site  for  a  grist  mill,  or  a 
saw  mill,  for  a  sash  and  door  factory,  for  a  coach  or  wagon  factory,  or  for 
a  woolen  factory ;  but  all  these  suggestions  of  annual  rental  value  are 
made  upon  the  assumption  that  a  mill,  factory,  or  other  structure  would 
be  built  in  order  to  utilize  the  advantages  which  the  site  offers.  The  true 
rule  in  such  a  case  is  to  estimate  the  damages  sustained,  from  the  diver- 
sion of  the  water,  in  the  use  of  the  land  for  the  purposes  to  which  for  the 
time  the  land  was  used,  or  for  which  it  would  have  been  used,  but  for  the 
refusal  of  the  defendant  on  notice  to  remove  the  pipe.  The  injury  re- 
ceived, if  any,  was  not  to  the  mill  site,  for  there  was  no  mill  and  the  site 
was  useless  without  a  mill.  It  was  to  the  tract  as  a  whole.  It  was  com- 
petent, therefore,  for  the  plaintiff  to  introduce  evidence  to  show  any  actual 
injury  he  suffered  within  the  period  of  the  statute  in  the  enjoyment  of  his 
land  from  the  diversion  of  the  water ;  and,  as  a  means  of  computation,  he 
migjht  show  that  the  annual  rental  value  of  the  land  was  from  this  cause 
reduced,  but  the  annual  rental  value  of  the  mill  site  is  necessarily  specu- 
lative, and  therefore  inadmissible.  Nor  was  it  competent  to  admit  any  esti- 
mate of  annual  rental  value,  made  upon  the  basis  of  a  sale  or  diverson  of 
the  water,  for  the  water  does  not  belong  to  the  plaintiff.  As  a  riparian 
owner,  he  was  entitled  merely  to  the  use  of  it,  as  it  passed  through 
his  property.  The  judgment  is  reversed,  and  a  venire  facias  de  naz'o 
awarded." 

Right  of  Railroad  to  Take  Water  From  Stream— Injury  to  Riparian  Owners. 
— In  Clark  v.  Pennsylvania  R.  Co.  (Pa.  Nov.  9,  1891),  22  Atl.  Rep.  989,  it 
was  held  that  a  railroad  company  as  a  riparian  owner  merely,  has  no  right 
to  divert  the  water  from  its  natural  channel  to  the  prejudice  of  the  rights 
of  others  below  it  on  the  stream  without  making  due  compensation,  al- 
though the  use  of  such  water  is  essential  to  the  operation  of  the  road. 
The  court  said :  "  The  rule  of  law  is  uniform  and  undoubted  that  every 
riparian  owner  is  entitled,  as  an  incident  to  his  land,  to  the  natural  flow  of 
the  water  of  a  stream  running  through  it,  undiminished  in  quantity  and 
unimpaired  in  quality,  subject  to  the  reasonable  use  of  the  water  by  those 
similarly  entitled,  for  the  ordinary  purposes  of  life  ;  and  any  sensible  or 
essential  interference  therewith,  if  wrongful,  whether  attended  with  actual 
damage  or  not,  is  actionable.  Philadelphia  z'.  Commissioners  of  Spring 
Garden,  7  Pa.  St.  363;  Philadelphia  v,  Collins,  68  Pa.  St.  116.  This  prin- 
ciple applies  to  some  extent  whether  the  stream  is  public  or  private. 
Haupt's  Appeal,  125  Pa.  St.  224;  Lord  7a  Meadville  Water  Co.,  135  Pa.  St. 
•30»  34  Am.  <&  Eng.  Corp.  Cas.  117.  The  size  and  capacity  of  the  stream 
is.  of  course,  in  all  cases  of  this  kind,  to  be  considered.  Miller  v.  Miller,  9 
Pa.  St.  74.  *  Every  riparian  owne/,'  says  our  Brother  Paxson  in  Pennsyl- 
vania R.  Co.  7/.  Miller,  112  Pa.  St!  41,  25  Am.  &  Eng.  R.  Cas.  282,  *  has  the 
right  to  use  the  water  of  the  stream  passing  over  his  land  for  ordinary 
domestic  purposes,  and  if  the  stream  be  so  small  that  his  cattle  drink  it  all 
up,  while  it  may  be  a  loss  to  the  lower  riparian  owner,  it  is  damnum  ab^ 
sque  injuria.  But  where  the  upper  riparian  owner  diverts  or  uses  the  wa- 
ter, not  for  ordinary  domestic  purposes,  such  as  are  inseparable  to  and 
necessary  for  the  use  of  his  land,  but  for  manufacturing  or  other  purposes, 
having  no  necessary  relation  to  his  use  of  his  land,  it  is  different;'  in  such 
case  he  has  only  the  right,  as  against  a  lower  proprietor,  to  use  so  much 
of  the  stream  as  will  not  materially  or  sensibly  diminish  its  quantity. 
Wheatley  v.  Chrisman,  24  Pa.  St.  298.  The  stream  in  question,  although 
steady,  was  small,  and  it  is  alleged  that  the  six-inch  pipn^  so  impoverished 
the  flow  of  water  as  to  destroy  its  utility  as  a  water  power.  The  defend- 
ant company,  as  a  riparian  owner  merely,  had  no  right  to  divert  the  wa- 
ter from   its  natural  channel,  to  the  prejudice  of  the  rights  of  others  be- 
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tow  it  on  the  stream.  If  the  amount  of  water  required  to  supply  its 
locomotives  at  this  point,  and  diverted  by  it  from  the  channel  of  the  stream 
sensibly  or  materially  diminished  the  flow,  it  was  bound  to  buy  it,  or  sub- 
ject itself  to  an  action  for  an  excessive  use  or  diversion  of  the  water.  No 
matter  what  were  the  necessities  of  the  defendant's  business,  it  had  no 
rkrht  to  convey  the  water  out  of  its  course,  to  the  prejudice  of  the  plaint- 
i£' rights.     Haupt's  Appeal,  125  Pa.  St.  211." 

Railroad  Bridge  Over  Navigable  Water— Taking  Boats  Through  Draw-- 
fn  junction.— Where  a  railroau  company  is  authorized  by  its  charter  (Act  La. 
1876,  No.  14,  p.  31,  J  7.  subd.  6>  to  erect  a  bridge  over  any  river,  provided  that 
it  does  not  unnecessarily  impair  the  usefulness  of  the  river  to  the  public. 
but  is  required  to  construct  a  draw  in  any  bridge  over  a  navigable  stream, 
an  injunction  will  not  be  granted  to  prohibit  a  water  transportation  com- 
pany from  taking  its  tow  boats  through  the  draw  at  high  water  with  more 
than  two  barges  in  tow,  in  the  absence  of  more  specific  legislative  author- 
ily,  unless  it  tirst  be  made  to  appear  m  proceedings  at  law,  where  the  de- 
fendant can  have  a  trial  by  jury,  that  the  bridge  with  its  draw  as  now  con- 
structed does  not  **  unnecessarily  impair  "  the  public  convenience  of  the 
river.  Texas  &  Pacific  R.  Co.  v.  Interstate  Transportation  Co.,  45  Fed. 
Rep.  5. 

Railroad  Track  Cutting  off  Bay  From  River — Duty  of  Company  to  Con. 
struct  Drawbridge. — A  railroad  company  cannot  be  compelled  to  construct 
a  drawbridge  to  allow  access  to  the  shore  of  a  bay  forming  part  of  a  navi- 

fable  stream,  but  itself  not  a  navigable  stream  except  for  vessels  of  light 
raft  at  certain  stages  of  the  tide,  and  cut  of!  by  the  railroad  track,  where  it  ^ 
kas  acquired  by  condemnation  the  rights  of  the  owner  of  the  shore. 


Searles 

V. 

Texas  Central  R.  Co. 

{Texas  Supreme  Courts  June  /p,  i8gi^ 

Conttruction  of  Embankment— Sale  of  Land— Implied  Right  of  Flowage.— 
Where  a  railroad  company  owns  land  along  a  river  and  builds  its  road 
upon  an  embankment  constructed  upon  such  land,  and  afterwards  lays  the 
land  out  into  lots  and  conveys  such  lots  without  reservation,  in  the  con- 
veyance of  a  lot  there  is  no  implied  reservation  of  the  right  to  flood  the 
granted  premises  in  case  of  freshets  by  retaining  the  embankment  as  it  ex- 
isted at  the  time  of  the  conveyance.  The  purchaser  of  the  land  might 
reasonably  have  presumed  that  the  company  had  so  constructed  its  works 
so  as  not  to  impede  the  natural  flow  of  the  water. 

Appeal  from  Bosque  District  Court. 

Action  to  recover  damages  for  the  overflow  of  a  river, 
caused  by  the  negligent  construction  of  defendants'  roadbed. 
Judgment  for  defendants.     Plaintiff  appeals. 

Knight^  Crane  &  Ramsey^  for  appellant. 

L.  C.  Alexander^  for  appellees. 

Gaines,  J., — Appellant  brought  this  action  to  recover  of  the 
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Texas  Central  Railroad  Company,  and  of  Dillingham  and 
Clark,  as  receivers  of  its  property,  operating  its 
CftiMiuted.  railroad,  damages  for  the  destruction  of  a  stock  of 
goods  by  an  overflow  ofthe  Bosque  river.  The  overflow 
was  alleged  to  have  resulted  from  the  negligent  construction 
of  the  bed  of  the  railroad  across  the  valley  of  I  he  river.  The 
defendant  filed  a  special  answer  to  the  petition,  in  which  it 
was  averred,  in  substance,  that  at  the  time  the  railroad  was 
constructed  the  railroad  company  owned  the  land  along  the 
river  at  the  place  of  the  embankment,  including  as  a  part 
thereof  the  lot  upon  which  the  plaintiff's  goods  were  stored 
at  the  time  of  the  overflow,  and  that  the  plaintiff  held  the  lot 
*•  under  a  purchaser  from  said  company,  who  purchased  the 
same  after  the  erection  of  said  railroad  and  embankment,  * 
*  *  whose  title  was  governed  by  a  conveyance  from  said 
company,  containing  a  clause  warranting  the  title  to  the  same 
against  all  persons  claiming  or  to  claim  the  same  by,  through, 
or  under  its  assigns  or  successors."  It  was  also  alleged  that 
the  parcel  of  land  so  conveyed  was  a  lot  in  a  town  which  had 
been  laid  off  by  the  company  prior  to  the  conveyance,  and 
that  at  the  time  the  company  sold  this  lot  it  also  sold  other 
lots  in  the  town  to  other  persons.  The  plaintiff  demurred  to 
this  special  answer,  but  the  demurrer  was  overruled.  The 
sufficiency  of  the  answer  is  practically  the  only  question  pre- 
sented by  this  appeal.  The  determination  of  the  appeal  re- 
solves itself  into  the  inquiry  whether  in  the  conveyance  of 
the  lot  by  the  company  there  was  an  implied  reservation  of 
the  right  to  flood  tne  granted  premises  in  case  of  freshets  by 
retaining  the  embankment  as  it  then  existed.  The  questions 
of  grant  of  easements  by  implication,  and  of  implied  reserva- 
tions of  easements,  has  given  rise  to  much  conflict  of  opinion. 
A  distinction  is  generally  recognized  between  an  implied 
grant  and  an  implied  reservation.  It  is  conceded 
ri!!i!"«thlli  ^^^  ^^  the  settled  law  in  England  "that,  when  the 
io  flood  und.  owner  of  two  adjoining  lots  sells  one,  he  does  not 
reserve  impliedly  for  the  benefit  of  the  other  any 
easements  except  those  of  a  strict  necessity  ;  *  *  *  but 
that  he  does  impliedly  grant  to  the  grantee  all  continuous  and 
apparent  easements  which  are  necessary  for  the  reasonable 
use  of  the  property  granted,  and  which  have  been  or  are  at 
the  time  of  the  grant  used  by  the  owner  of  the  entirety  for 
the  benefit  of  the  part  granted."  Washb.  Easem.  (4th  Ed.), 
p.  105.  The  reason  for  denying  a  reservation  by  implication 
is  that  to  permit  it  would  be  to  allow  the  grantor  to  derogate 
from  the  grant.  Many  of  the  American  courts  of  the  highest 
authority  adhere  to  the  English  doctrine  as  to  implied  reser- 
vations, though  there  are  others  which  lay  do\yn  a  rule  more 
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favorable  to  the  grantor.  The  supreme  court  of  Maine  have 
decided  that  "  where  the  owner  of  land  flowed  by  a  mill  dam 
sells  the  mill  and  dam,  and  retains  the  land,  the  right  to  flow 
the  land  to  the  extent  it  was  then  flowed  without  payment  of 
damages  passed  by  the  grant ;  but  where  the  owner  sells  the 
land  flowed,  and  retains  the  mill  and  dam  without  reserving 
the  right  to  flow,  he  is  not  protected  from  the  payment  of 
damages."  Preble  v.  Reed,  17  Me.  169;  Burr  v.  Mills,  z\ 
Wend.  (N.  Y.)  289;  God.  Easem.  124;  \Vashb.  Easem.  (4th 
Ed.)  54 :  Gould,  Waters,  §  354.  Even  those  courts  which  hold 
that  a  reservation  of  an  easement  may  be  implied  beyond 
strict  necessity  restrict  the  rule  to  such  easements  as  are 
•apparent  and  continuous.**  An  apparent  easement  is  one 
which  is  obvious.  Applying  that  rule  to  the  facts  of  this 
case,  can  it  be  said  that  it  obviously  appeared  to  the  pur- 
chaser that  the  lot  which  was  sold  was  flooded  by  the  em- 
bankment? The  embankment  itself  was  doubtless  obvious 
enough.  But  it  would  seem  to  us  that  the  purchaser  might 
have  reasonably  presumed  that  the  company  had  availed  itself 
of  competent  engineering  skill,  and  had  so  constructed  its 
works  as  not  to  impede  the  natural  flow  of  the  water.  Under 
such  circumstances,  we  think  it  should  not  be  held  that  the 
company,  b}'^  mere  implication,  reserved  a  right  to  flow  the 
land  without  paying  damages  therefor-  There  is  much  that 
commends  them  to  favorable  consideration  in  the  remarks 
upon  the  question  of  Chief  Justice  Ryan,  of  the  supreme 
court  of  Wisconsin  :  "  We  may  sa}^  however,  in  passing,  that 
it  is  always  safest  to  let  written  contracts  speak  for  themselves. 
This  rule  is  often  relaxed  with  doubtful  expediency.  Parties 
ought  to  make  their  own  contracts  complete.  Alienations  of 
land  are,  or  ought  to  be,  grave  and  deliberaite  transactions 
Kvery  conveyance  should  contain  *  the  certainty  of  the  thing 
<;ranted  to  the  full  extent  of  the  grant.*  What  may  be  ex- 
pressed enlarging  or  restricting  the  grant  in  particular  cases 
should  not  be  left  to  implication.  It  is  often  difficult,  as  the 
cases  show,  to  determine  what  shall  be  implied  in  conveyances 
by  way  of  grant  or  reservation  of  easement;  what  parties 
who  might  have  spoken  shall  be  held  to  intend  by  their 
silence ;  and,  because  '  a  deed  shall  be  construed  most  strongly 
against  the  grantor,'  this  view  applies  with  great  force  against 
implied  reservations  in  the  servient  estate  conveyed  by  the 
owner  of  the  dominant  estate.  Indeed,  it  is  remarkable  that 
the  doctrine  of  implied  grant  of  easement  in  the  land  of  the 
grantor  once  rested  very  much  on  the  principle  that  the 
grantor  should  not  be  heard  to  derogate  from  his  grant  (IIow- 
ton  V.  Frearson,  8  Term  R.  50 ;)  and  yet  the  same  doctrine 
has  been  extended  to  implied  reservations  to  the  grantor  in 
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what  he  conveys,  in  direct  derogation  of  his  grant.  On  prin- 
ciple, therefore,  we  should  be  disinclined  to  enlarge  or  limit 
estates  granted  by  implication  of  law,  further  than  a  general 
current  of  decisions  might  oblige  us."  Dillman  v.  Hoffman, 
38  Wis.  573.  We  think  there  was  no  implied  reservation  in 
this  case,  and  that  the  demurrer  to  the  answer  should  have 
been  sustained.  The  defendant  receivers  put  in  a  demurrer 
to  the  petition,  which  was  overruled  by  the  court.  The  ap- 
pellees have  filled  no  cross  assignments  of  error,  and  the 
question  of  their  liability  is  not  before  the  court.  The  coun- 
sel for  appellees  admit  this.  For  the  error  of  the  court  in 
sustaining  the  demurrer  to  the  special  answer,  the  judgment 
is  reversed,  and  the  cause  remanded. 

Acquisition  of  Right  to  Flood  Land  by  Prescription.-— In  Louisville  &  N.  R. 
Co.  V.  Mossman  (Tenn.  April  18,  1891),  16  S.  W.  Rep.  64,  it  is  held  that  a 
servitude  as  to  fiowage  of  surface  water  over  adjacent  lower  lands,  may  bo 
lost  by  abandonment,  and  the  servient  estate  may  acquire  a  counter  ease- 
ment by  prescription  to  flow  back  water  upon  the  lands  of  the  dominant 
estate  by  the  maintenance  of  an  embankment.  The  court  said :  "  Tht- 
rule  that  lands  lying  at  a  lower  level  are  burdened  with  the  servitude  oi 
receiving  all  waters  which  naturally  flow  down  to  them  from  lands  adjoin- 
ing, and  upon  a  higher  level,  has  in  this  state  been  adopted,  and  applied, 
not  only  to  living  streams,  springs,  etc.,  but  also  to  surface  water,  and 
waters  tailing  as  rain  or  snow  upon  such  higher  lands.  Louisville  &  N.  R. 
Co.  V,  Hays,  11  Lea  (Tenn.),  382.  So  it  has  been  held  that  it  is  the  duty 
of  a  railway  company  to  provide  culverts  or  other  means  for  the  safe  pas- 
sage of  accumulated  surface  water,  and  that  they  are  liable  for  damages 
resulting  from  mjuries  to  adjacent  lands  by  waters  backed  upon  such  lands, 
for  want  of  proper  provision  for  the  escape  of  such  water  through  the  rail- 
way embanlcment.  Carriger  v.  East  Tenn.,  V.  &  G.  R.  Co.,  7  Lea  (Tenn.), 
368.  This  liability  is  but  a  consequence  of  the  recognized  right  of  the 
dominant  estate  to  a  servitude  of  drainage  or  flowage  over. adjacent  lower 
lands.  The  only  question  open,  in  view  of  these  decisions,  is  as  to  whether 
the  dominant  estate  may  have  this  easement  by  the  qiaintenance  of  arti- 
ficial embankments  upon  the  lands  of  the  servient  estate  for  a  period  of 
time  sufficient  to  presume  a  grant  or  conveyance  of  the  easement  once  ex- 
isting. We  think  that  this  sort  of  a  servitude  may  be  lost  by  abandonment, 
and  that  the  servient  estate  may  acquire  a  counter  easement  to  flow  back 
water  upon  the  lands  of  the  dominant  estate,  by  the  erection  and  mainte- 
nance of  an  c  nbankment  impeding  the  natural  drainage  over  the  lower 
lands,  and  backing  such  surface  waters  upon  the  higher  lands.  The  period 
within  which,  by  prescription,  an  easement  may  be  acquired,  or  a  servitude 
imposed,  has  been  settled  as  20  years.  If  this  embankment  has  been  con- 
tinuously maintained  for  a  period  of  20  years  without  interruption,  by  suit 
or  otherwise,  and  during  all  this  time  surface  water,  which  would  by  nature 
flow  upon  the  lands  of  the  railway  company,  has  been  prevented  from  flow- 
ing and  has  been  backed  up  on  the  higher  land,  there  then  arises  a  pre- 
sumption that  the  right  to  flowage  upon  the  lower  lands  has  been  by  (^rol 
surrendered,  and  that  the  lower  lands  have  by  parol  secured  the  right  to 
accumulate  surface  water  upon  the  lands  lying  adjacent  and  subject  to  such 
an  easement.  Wood.  Nuis.  §§  353,  354.  There  is  nothing  decided  in  the 
case  of  Railroad  v.  Hays  in  conflict  with  this  view.  In  that  case  there  had 
been  a  recognition  of  the  duty  of  providing  for  the  drainage  of  adjacent 
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lands  effected  by  the  company's  embankment.  The  suit  was  for  neglect 
to  keep  open  a  ditch  constructed  and  kept  open  for  years  for  thafpurposc. 
This  was  a  recognition  of  a  servitude  in  favor  of  the  estate  upon  a  higher 
level.  Here  this  servitude  has  been  repudiated  for  30  years,  and  an  em- 
bankment maintained  operating  to  keep  surface  water  off  of  the  right  of 
way,  and  backing  it  upon  the  dominant  estate.  There  is  no  reason  for  tak- 
ing this  case  out  of  the  general  principles  applicable  to  other  easements  and 
servitudes  lost  and  acquired  by  prescription.  There  is  no  evidence  to  sup- 
port the  judgment  in  favor  of  Mossman.  Judgment  here  for  the  plaintiff 
in  error,  with  costs." 


International  &  Great  Northern  R.  Co.  et  al. 

V. 

Clark  et  al, 
{Texas  Supreme  Courts  May  12,  iSgi.) 

Compensation  of  Attorneys— Wealth  of  Parties— Instruetionst — In  an  ac- 
tion by  a  firm  of  attorneys  to  recover  for  services  rendered  a  railroad  com- 
pany, it  is  not  error  for  the  trial  court  to  refuse  to  charge  that  the  wealth 
of  the  parties  should  not  influence  a  verdict,  when  there  is  no  evidence  of 
such  wealth  and  no  issue  is  made  upon  it. 

8a«ne— Opinion  of  Expert  Witnesses— Instruction  as  to  Effect  of«— (n  such 
action,  where  the  details  of  the  services  rendered  were  before  the  jury  and 
the  court  charged  that  the  verdict  should  be  rendered  upon  all  the  evi- 
dence, it  was  not  error  to  refuse  to  charge  that  the  jury  were  not  bound  by 
the  opinions  of  .expert  witnesses,  unless,  in  view  01  all  the  circumstances, 
they  thought  such  opinions  w^re  correct. 

Liability  of  Lessee  Company  for  Services  of  Attorneys  Employed  by  Lessor.— 
A  railroad  company  which  succeeds  to  the  rights  of  another  company  un- 
der a  lease,  and  operates  the  road  of  the  later  company,  and  continues  to 
receive  the  services  of  attorneys  employed  by  it  and  ratifies  such  employ- 
ment, becomes  liable  to  pay  for  such  services. 

Commissioners'  decision. 

Appeal  from  Robertson  District  Court. 

F,  H,  Prendergast  and  Simmons  &  Crawford^  for  appellants. 

Scott  Fuldf  for  appellees. 

CoLLARD,  J. — This  is  a  suit  filed  by  Clark  &  Dyer,  a  firm  of 
lawyers,  against  the  International  4  'Great  Northern  Railroad 
and  the  Missouri  Pacific  Railway  Company,  on  May  ^^^^  ^^^^ 
9. 1888.  for  $5,000,  due  them  as  a  fee  forattending  to 
the  defense  of  a  suit  by  the  Texas  Express  Company  v.  Inter- 
national &  G.  N.  R.  (Jo.,  in  the  United  States  court  at  Waco. 
Defense,  a  general  denial.  Clark  &  Dver  were  employed  by 
the  International  &  Great  Northern  Railroad  Company,  to  rep- 
resent them  as  their  attorneys  in  a  suit  in  equity  in  the  United 
States  circuit  court  at  Waco,  brought  against  it  by  the  Texas 
Express  Company  to  compel  the  former  to  carry  for  it  its  ex- 
press matter  and  messengers.     A  preliminary  injunction  was 

48  A.  &  E.  R.  Cas.— 6    . 
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granted,  requiring  the  railroad  company  to  so  transport  for 
the  express  com  pan  v  at  reasonable  rates.  About  the  29th 
March,  188 1,  Clark  s.  Dyer  were  employed  as  before  stated. 
fn  June,  1881,  the  Missouri  Pacific  Railway  Company  leased 
and  took  possession  of  the  International  &  Great  Northern 
Railroad,  and  operated  the  same  during  the  pendency  ol  the 
litigation,  observing  the  injunction  and  doing  the  carrying 
for  the  express  company.  In  1887  the  suit  was  settle<J  by 
agreement  of  the  parties,  and  on  May  16,  1887,  Clark  &  Dyer 
were  instructed  to  have  the  case  dismissed  at  cost  of  the  com- 
plainant, and  disposed  of,  according  to  the  agreement,  which 
was  done,  after  some  delay,  in  April,  1888.  There  was  no 
contract  made  as  to  the  amount  of  the  fee,  except  that  a  re- 
tainer of  $100  was  to  be  paid  at  once,  it  being  impossible  at 
the  time  of  employment  to  correctly  determine  what  it  ought 
to  be.  The  amount  was  never  agreed  on,  and  this  suit  was 
brought  on  a  quantum  meruit.  The  case  was  tried  and  re- 
sulted in  a  verdict  for  plaintiffs  for  $5,000  against  both  of  the 
defendants,  who  have  appealed. 

First  assigned  error.     The  court  erred  in  refusing  special 
charge  No.  i,  asked  by  defendants,  which  is  as  follows:    "The 

jury  are  charged  that  no  greater  fee  would  be  rea- 
towMUftTor"  sonable  against  a  wealthy  man  or  corporation  than 
parties.  ^  poor  man  for  the  same'services,  ana  you  will  not 

allow  the  wealth  of  the  parties  engaged  in  the  liti- 
i^ation  to  influence  your  finding  as  to  what  would  be  a  rea- 
sonable fee  for  the  services,  unless  the  same  increased  or  di- 
ininished  the  burden  of  the  services  of  the  attorneys. "  There 
was  no  evidence  of  the  wealth  of  such  parties,  and  no  issue 
made  upon  it.  Such  a  charge  as  the  one  asked  was  held  to 
be  proper  in  the  case  of  Hamman  v.  Willis,  62  Tex.  507  ;  but 
the  evidence  in  that  case  as  to  the  wealth  of  the  parties  ren- 
dered the  charge  applicable.  Lo'oking  to  the  original  record 
of  that  case,  on  file  in  this  court,  (file  No.  5,232),  we  see  that 
the  wealth  of  the  litigating  parties  and  their  great  influence 
was  made  an  issue  by  the  testimony  ;  that  there  was  a  plea  of 
/ion  est  factum  to  the  note  filed  in  the  original  suit ;  and  that 
there  was  unusual  interest  in  the  trial  and  result  of  the  case 
on  the  part  of  the  litigants.  The  issues  authorized  the  charge 
in  that  case,  but  in  this  it  was  not  error  to  refuse  it. 

Second  assigned  error  :  The  court  erred  in  refusing  special 
charge  No.  2,  asked  by  defendants  as  follows:  "  In  determin- 

ing^the  amount  due  by  defendants  to  plaintiffs,  the 
'""^■"■f"®""  jury  are  not  bound  by  the  opinion  of  the  witnesses 
partiM.  as  to  the  amount  due,  unless,  m  view  of  all  the  facts 

and  circumstances  of  the  litigation,  the  jury  think 
such  opinions  are  correct.  "     Another  charge  was  requested 
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by  appellants,  somewhat  similar  to  the  foregoing,  (which  was 
refused  by  the  court,)  as  follows:  "The  jury  are  charged 
that,  in  determining  the  value  of  the  plaintiffs  services,  the 
jury  are  not  bound  by  the  estimate  placed  on  said  services 
by  the  expert  witnesses  ;  that  testimony  may  be  considered 
by  the  jury,  but  if,  in  the  judgment  of  the  jury,  the  value  fixed 
by  said  witnesses  is  not  just  they  may  find  the  amount  they 
(the  jury)  think  jujst  and  reasonable.  "  Alex.  White,  an  attor- 
ney, who  was  familiar  with  all  the  matters  in  litigation  in  the 
suit  of  the  express  company  against  the  railroad,  and  who  rep- 
resented the  express  company,  from  first  to  last,  in  the  suit,  and 
knew  what  services  were  rendered  by  plaintiffs,  testified  that 
$5,000  to  $7,500  would  be  a  reasonable  fee.  John  T.  Flint, 
appointed  master  in  chancery  in  the  case,  to  take  an  account 
between  the  railroad  and  the  express  company, and  ascertam 
the  amount  due  the  railroad  for  carrying  freights  for  com- 
plainant in  the  original  suit,  pending  the  injunction,  testified 
that  $5,000  would  be  a  reasonable  and  fair  tee.  Baker,  Botts 
&  Baker,  who  were  the  general  attorneys  of  the  defendants, 
and  who  retained  plaintiffs  to  defend  the  suit,  when  applied 
to  by  Clark  &  Dyer,  to  have  the  fee  fixed  and  paid,  at  $5,000, 
recommended  the  amount  to  their  principals  as  a  proper  fee. 
A  full  history  of  the  case  and  the  services  rendered  was  be- 
fore the  jury.  It  was  their  province,  from  all  the  evidence 
before  them,  to  determine  the  value  of  the  services.  It  would 
not  have  been  proper  for  the  court  to  comment  on  the  evi- 
dence of  experts,  as  requested.  The  charge  given  by  the 
court  was  fair  and  correct.  Upon  this  subject  it  was  in  the 
following  language:  "In  ascertaining  the  reasonable  value 
of  the  services  of  plaintiffs,  you  will  consider  the  nature  of 
the  litigation,  the  amount  involved,  and  the  interests  at  stake, 
the  capacity  and  fitness  of  plaintiffs  for  the  required  work, 
the  services  and  labor  rencfered  by  plaintiffs,  the  length  of 
time  occupied  by  them,  and  the  benefit,  if  any,  derived  by 
defendants  from  the  litigation ;  and  you  are  further  instructed 
to  look  to  all  the  evidence  in  the  case,  and  to  exercise  your 
sound  discretion  and  judgment  thereon,  and  allow  plaintiffs 
such  reasonable  amount  as  you  may  believe  they  are  justly 
entitled  to,  not  to  exceed  the  amount  claimed  in  their  peti- 
tion." This  charge  did  not  confine  the  jury  to  the  opinions 
of  experts  in  considering  the  amount  to  De  awarded,  but  left 
it  to  the  sound  discretion  of  the  jury,  under  all  the  evidence, 
unimpressed  by  any  opinion  of  the  court. 

Fourth  error  assigned ;  The  court  erred  in  the  second 
clause  of  the  charge  in  submitting  to  the  jury  the  question  as 
to  whether  the  Missouri  Pacific  Railroad  Company  ratified 
the  employment  of  plaintiffs,  because  there  was  no  evidence 
of  any  ratification. 
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Briefly,  and  without  going  into  the  details  of  all  the  ele- 
ments constituting  the  lee,  and  the  relation  of  the  .parties  to 
the  suit,  it  mi^ht  be  well,  in  this  connection,  to 
AeMptMMor  make  an  additional  statement  of  some  of  the  impor- 
^li^liZ'  tant  facts  connected  with  it.  Clark  &  Dyer  were 
MsriPMiiie.  not  employed  in  the  case  until  the  preliminary  in- 
junction had  been  granted.  They  then  took  charge 
of  the  defense,  and  filed  an  answer.  The  case  was  continued 
under  various  agreements,  and  finally  it  was  agreed  by  the 
parties  or  their  counsel  that  il  would  abide  the  result  of  a 
suit  of  a  similar  character,  pending  in  the  United. States  cir- 
cuit court  at  St.  Louis,  Mo.  That  case  in  St  Louis  was  tried 
and  decided  against  the  railroad,  and  appealed  to  the  supreme 
court  of  the  United  States,  where  in  October,  1885,  there  was 
a  reversal  of  the  decision  of  the  circuit  court,  the  supreme 
court  holding  that  the  railway  company  was  not  bound  to 
carry  for  the  express  company,  or  to  furnish  them  car-room 
for  their  business,  and  the  bill  was  dismissed  ;  but  the  cause 
was  ordered  to  remain  on  the  docket  until  an  account  could 
be  taken  between  the  railroad  and  the  express  company  for 
car-room  furnished  by  the  railroad  pending  the  injunction. 
Clark  &  Dyer  then  filed  a  plea  to  suit  the  new  aspect  of  the 
case,  and  an  itemized  account  of* charges  against  the  express 
company,  during  the  time  the  railroad  had,  in  obedience  to 
the  writ  of  injunction,  done  the  carrying  for  the  express  com- 
pany ;  the  items  of  charge  in  the  account  aggregating  more 
than  $i,ooo,<xx),  the  credits  $300,000,  leaving  a  balance  due 
the  railroad  of  $700,000.  Exceptions  were  filed  to  the  claim, 
which,  upon  hearing  by  the  master  in  chancery  appointed  for 
the  purpose  of  taking  the  account,  were  overruled.  Time 
was  given  to  the  express  company  to  file  a  counter-claim.  It 
had  been  prepared  by  complainants,  the  express  company's 
counsel,  but  before  it  was  tiled,  the  parties,  without  consult- 
ing Clark  &  Dyer,  and  without  their  knowledge  or  consent, 
settled  or  compromised  the  matters  in  controversy.  A  memo- 
randum or  instruction  for  final  dismissal  showed  that  the  ac- 
counts between  the  International  &  Great  Northern  Railroad 
and  the  Express  Company  were  to  be  considered  square.  The 
attorneys,  Clark  &  Dyer,  were  not  informed  ot  the  terms 
of  settlement,  and  have  never  been  informed,  except  by  the 
expression  in  the  memorandum  of  settlement  above  quoted. 
The  same  memorandum  stated  that  the  Iron  Mountain  road 
(whose  case  had  been  carried  to  the  United  States  supreme 
court  on  the  question  of  the  express  company's  injunction 
rights)  was  to  be  paid  $36,000.  (Jlark  &  Dyer  were  notified 
of  the  compromise  in  May,  1887,  but  they  were  not  able  to 
learn  the  terms  of  the  agreement  as  to  costs,  etc.  for  some 
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time,  and  the  case  was  not  finally  disposed  of  by  dismissal 
until  in  April,  1888.  They  frequently  consulted  with  Baker, 
Botts  &  Baker,  general  attorneys  for  the  Missouri  Pacific 
Railway's  Company's  leased  and  operated  lines,  about  the 
case,  by  whom,  as  such  attorneys,  the  fee  of  $5,000  was  in- 
dorsed as  reasonable,  and  recommended  for  early  adjust- 
ment. We  think  it  cannot  be  doubted  that  the  Missouri 
Pacific  Railroad  Company  accepted  the  services  of  Clark  & 
Dyer  in  the  matter  01  their  employment.  The  services  ren- 
dered after  June  i.  1881,  up  to  the  conclusion  of  the  contro- 
versy,  during  which  time  the  Missouri  Pacific  Railway  Com- 
pany controlled  and  operated  the  road  under  lease,  were  for 
the  benefit  of  that  company.  It  was  necessary  to  that  com- 
pany that  the  greater  part  of  the  items  of  the  account  claimed 
belore  the  master  in  chancery  was  due.  Our  conception  of 
the  matter  is  that  the  Missouri  Pacific  Railway  Company 
t«K)k  the  place  of  the  International  &  Great  Northern  Kail- 
road  Company  in  the  litigation  with  the  express  company, 
and  assumed  its  responsibilities,  but  whether  this  is  abso- 
lutely correct  or  not  we  are  not  required  to  decide.  There 
was  certainly  sufficient  evidence  before  the  court  to  justify 
the  charge  submitting  to  the  jurv  the  question  of  ratification 
of  the  employment  of  Clark  &  l3yer  by  that  company,  and 
there  was  ample  evidence  to  support  the  finding  that  there 
was  such  ratification. 

We  are  not  prepared  to  approve  the  last  assignment  of 
error,  that  the  vercfict  is  excessive.  We  have  given  a  gen- 
eral history  of  the  litigation,  without  mention  of  all  the  par- 
ticulars incident  to  it,  constituting  elements  of  the  fee,  and 
deemitunnecessary  to  further  review  the  evidence.  We  think 
it  was  sufficient  to  support  the  verdict.  The  question  was 
fairly  submitted  to  the  jury,  and  we  see  no  reason  for  holding 
that  their  conclusion  as  to  amcnint  should  be  set  aside.  We 
think  the  judgment  of  the  lower  court  should  be  affirmed. 

Stayton,  C.  J. — Report  of  commission  of  appeals  exam- 
ined, their  opinion  adopted,  and  the  judgment  affirmed. 

Aetfon  for  Malicious  Prt>s6Cution— Authority  of  Managerto  Institute  Prose- 
cution for  Perjury. — In  an  action  against  a  railroad  company  for  malicious 
prosecution,  the  jury  ipay  find  that  one  who  has  the  control  and  direc- 
tion of  the  entire  business  affairs  of  the  company,  and  whose  dutv  it  is  to 
prepare  the  case  of  the  company  m  litigation  eflfecting  it,  has  authority  to 
institute  a  prosecution  for  perjury  alleged  to  have  been  committed  in  any 
such  litigation.    Gulf  C.  &  S.  F.  R.  Co.  v.  James.  73  Tex.  12. 

Same  -Want  of  Probable  Cause—  Actual  Damages. — Plaintiff  sued  defend- 
ant to  recover  damages  for  an  alleged  malicious  prosecution  for  perjury, 
in  testifying  that  the  passenger  coach  of  defendant  had  a  loose  wheel 
before  it  was  wrecked.    There  was  evidence  that  soon  after  the  accident  a 
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telegram  between  defendant's  agents  contained  the  words,  "  loose  wheel;" 
that  Its  general  manager  said,  "  Of  course,  we  understand  it,  but  the  worid 
does  not/*  and  the  general  manager  had  heard  that  in  a  previous  proceed- 
ing another  witness  had  testified  that  the  wreck  was  caused  by  a  loose 
wheel.  Held,  that  the  jury  were  authorized  to  find  a  want  of  probable 
cause,  and  from  that  to  iofer  malice  and  that,  a  verdict  for  exemplaiy 
damages  being  therefore  authorized,  a  verdict  for  actual  damages  only 
would  not  be  set  aside.    Gulf  C.  &  S.  F.  R.  Co.  t'.  James,  73  Tex.  12. 

Evidence  to  show  that  certain  Persons  were  Officers  of  Railroad.— In  Ease 
Tennessee.  Va.  &  Ga.  R.  Co.  v.  Davis  (Ala.,  Nov.  17,  1890),  8  So.  Rep.  349. 
it  was  held  that  witnesses  may  testify  as  to  who  are  or  were  officers  of  a 
railroad  company  without  producing  evidence ;  their  functions  bemg  of  a 
quasi  public  character. 

Reduction  of  Number  of  Directors — Length  of  Road— New  York  Statute-— 
At  the  annual  meeting  of  the  stockholders  in  1882.  a  resolution  was  offered 
to  amend  the  by-laws  so  that  thereafter  the  board  of  directors  should  con- 
sist of  seven  instead  of  thirteen  ;  this  was  adopted  at  an  adjourned  meet- 
ing, and  seven  were  elected,  not  including  J.  The  directors  elected  McD. 
as  president.  The  articles  of  association  stated  that  the  length  of  the 
road  and  its  branches  was  thirty-five  miles.  Held,  that  the  election  of  sev- 
en instead  of  thirteen  directors  in  1882,  was  valid,  as  the  statement  in  the 
articles  did  not  show  that  the  main  route  of  the  road  was  over  fifteen 
miles  in  length,  and  in  the  absence  of  evidence  it  was  to  be  assumed  it 
was  no  longer,  and  thus  the  case  came  within  the  provisions  of  the  act  of 
1864  ($  3,  chap.  582,  Laws  of  1864),  permittmg  a  railroad  company  "  whose 
main  route  of  road  does  not  exceed  fifteen  miles  "  to  elect  seven  direct- 
ors.    Beardsley  v.  Johnson,  121  N.  Y.  224. 

Service  of  Process  on  Director  of  Railroad  Company  who  had  ceased  to 
hold  Office. — The  summons  in  a  action  again.st  a  railroad  corporation  was 
served  in  1883  upon  J.  At  the  regular  annual  meeting  of  the  stockholders 
of  the  corporation,  held  in  November,  1879,  J.  was  elected  a  director,  and 
at  a  meeting  of  the  directors  on  the  same  day  he  was  elected  president. 
Due  notice  of  the  annual  meeting  for  1880  was  given,  but,  as  all  the  stock- 
holders were  not  present,  the  meeting,  without  any  action,  adjourned.  In 
September,  1881,  J.  sold  and  transferred  all  his  stock.  Prior  to  that  time 
no  certificates  of  stock  had  been  issued  to  the  subscribers.  A  meeting  of 
the  stockholders  was  held  in  October,  1881,  at  which  directors  were  elected, 
J.  not  being  one  of  them,  and  at  a  meeting  of  the  directors  on  the  same 
day  M.  was  elected  president.  A  judgment  was  rendered  in  said  action, 
and  on  return  of  execution  unsatisfied,  this  action  was  brought  against 
stockholders  of  the  corporation  under  the  General  Railroad  Act  (§  10,  chap. 
140,  Laws  of  1850)  to  recover  the  amount  unpaid  on  their  stock.  It  did 
not  appear  that  T.  ever  acted  as  officer  or  agent  of  the  company  after  Sep- 
f^mber,  1881.  Held,  that  the  service  of  summons  in  the  action  against 
the  corporation  was  void  and  the  judgment  a  nullity,  as  J.  was  an  officer  or 
managing  agent  upon  whom  service  could  be  mac^  (Code  Civ.  Pro.  §  431. 
subd.  3) ;  that  after  J.  sold  and  transferred  his  stock  he  ceased  to  be  a  di- 
rector//<fywr<?,  and  while,  if  he  continued  and  was  permitted  to  act  as  such, 
he  might  be  treated  as  a  director  de  facto,  until  others  were  chosen  (§  5. 
chap.  140,  Laws  of  1850),  upon  such  election  he  ceased  to  be  a  director 
either  dejure  or  de  facto  ;  that  the  election  of  directors  in  October.  i88i. 
was  legal,  although  it  did  not  take  place  at  a  regular  annual  meeting  of 
the  stockholders.     Beardsley  v,  Johnson,  121  N.  Y.  224. 
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Bunting 

V. 

HOGSETT. 

{Ijp  Pennsylvania  State ^  jdj.) 

Injury  to  Passenger — Collision  at  Crossing— Proximate  Crossing. — The  de- 
fendant operated  a  donkey  engine  upon  a  circular  track  in  connection 
with  a  furnace.  This  track  formed  the  arc  of  a  circle  and  twice  crossed 
the  track  of  a  railroad  company.  At  one  of  the  crossings  defendant's 
engine  collided  with  a  railroad  train,  owing  to  the  negligence  of  defend- 
ant's engineer.  After  reversing  the  engine  and  shutting  off  steam,  the 
engineer  and  fireman  jumped,  but  the  engine  started  to  the  rear,  the 
throttle  being  reopened  by  the  jar  of  the  collision  or  otherwise,  and  ran 
into  a  passenger  coach,  attached  to  the  same  railroad  train,  at  the  other 
crossing.  In  this  second  colltsion  the  plsttntifl  was  injured.  //M,  that  the 
nejgligence  of  defendant's  engineer  was  the  proximate  cause  of  plaintiff  § 
injury. 

Negligence  of  Carrier  not  Imputed  to  Passenger. — The  negligence  of  a 
common  carrier  cannot  be  imputed  to  a  passenger  so  a3  to  defeat  his  right 
to  recover  against  a  third  person  for  negligence.  Overruling  Lockhart 
V.  Lichten thaler,  46  Pa.  St.  451,  and  Philadelphia  &  R.  R.  Co.  v.  Boyer,  97 
Pa-  St.  91,  2  Am.  &  Eng.  R.  Cas.  172. 

Appeal  from  Alleghany  Court  of  Common  Pleas. 

Action  to  recover  damages  for  personal  injuries  alleged  to 
have  resulted  from  the  negligence  of  defendant's  servants. 
The  opinion  states  the  case. 

A.  D.  Poyd  and  Lazear  &  Orr,  for  appellant. 

Edwd.  Campbell  and  Thos.  Pattcrso7i,  for  appellee. 

Clark,  J. — The  defendant,  Robert  Hogsett,  is  the  owner 
of  the  Lemont  furnace  on  the  line  of  the  South-West  Penn- 
sylvania Railroad,  and  the  plaintiff,  who,  on  the  c^^esuted. 
13th  of  October,  1883,  was  a  passenger  upon  one 
of  the  railroad  trains,  brings  this  suit  to  recover  damages  tor 
a  personal  injury,  received  through  the  alleged  negligence 
of  the  defendant's  employes.  It  appears  that  a  railroad  track 
was  used  in  connection  with  the  furnace,  and  that  what  is 
called  a  "dinkey  engine"  was  operated  thereon,  in  furnishing 
supplies  of  stock,  ore  and  coke  to  the  furnace.  The  furnace- 
track,  in  running  out  from  the  furnace  to  the  coke  ovens,  forms, 
as  it  were,  the  arc  of  a  circle,  and  the  railroad  track,  crossini^^ 
the  furnace  track  twice,  subtends  the  arc,  as  a  chord.  The 
collision  which  occurred  at  the  first  crossing  was  caused  bv 
the  culpable  negligence  of  the  defendant's  engineer.  This 
fact  is  conclusively  established  by  the  verdict  of  the  jury,  and, 
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ill  the  determination  of  the  questions  of  law  raised  upon  the 
assignments  of  error,  this  fact  must  necessarily  be  assumed, 
(t  is  unnecessary,  therefore,  to  refer  to  the  evidence  bearing 
upon  the  question.  The  appellant's  contention  is  however  that, 
as  the  plaintiff's  injuries  were  not  received  in  that  collision, 
but  in  the  collision  which  subsequently  occurred  at  the  other 
extremity  of  the,  chord,  the  negligence  of  the  engineer  under 
the  circumstances,  cannot  be  regarded  as  the  proximate,  but 
as  the  remote,  cause  of  the  injury.  Ordinarily,  the  question 
of  proximate  cause  is  for  the  jury,  but,  where  the  facts  are 
not  in  dispute,  the  determination  of  that  question  is  for  tiie 
court.  West  Mahanoy  Tp.  v.  Watson,  112  Pa.  St.  574,  116 
Pa.  St.  344.  Some  reference  to  the  undisputed  facts,  there- 
fore, is  necessary  to  the  complete  understanding  of  tne  ques- 
tion thus  raised. 

It  is  conceded  that  in  the  first  collision,  although  no  one 
was  injured,  the  rear  truck  of  the  rear  coach  of  the  passenger 

train  was  derailed.  The  brakeman  pulled  the  au- 
DefeMdMt'K  tomatic  cord  which  operates  the  air-brakes.  The 
iie9ii««Mee  engineer  put  on  the  air  from  the  engine,  and,  the 
Mftti*M«wor  truck  having  regained  the  track,  the  train,  which 
puutirs  la-  consisted  of  three  cars,  came  to  a  full  stop,  with 
Jnrj.  the  middle  car  standing  upon  the  second  crossing. 

The  engineer  of  the  dinkey  says  that,  about  the 
time  of,  or  imm:rdiately  before,  the  collisitin,  he  reversed  his 
engine,  shut  off  the  steam,  and,  fearing  that  they  would  be 
crushed,  both  the  engineer  and  the  fireman  jumped  from  it 
to  the  ground.  Bv  som^  means,  however,  presumably  bv  the 
jar  of  the  collision,  the  throttle  was  reopened,  and  the  dinkey 
at  once  started  with  some  speed  around  the  arc  to  the  second 
crossing,  where  it  came  in  ollision  with  the  middle  coach, 
in  which  the  plaintiff  was  ridino;-.  The  ininries  complained 
of  were  received  in  thissecon  J  c  )llision.  The  anoplhnt's  con- 
tention is  that  the  throttle  havin^^  b^en  clo*;'*^  b'*f'>»'e  L'"h?«n,  the 
en^riiieer,  left  the  dinkev,  the  second  collision,  und'^r  all  circum- 
stances, could  not  have  been  for^se-n  bv  him,as  th^  nnturnl  and 
probable  consequences  of  hiscon^nrf.  nnH  thnt.  bpinsr  in  lear 
of  his  life,  he  had  a  right  to  qu't  the  eno^ine  fo*-  a  '>hce  of  <;afe<  v. 
It  m  ly  be,  perh  ips.  thit  th'*  ^-n^nnee*-  n-^d  ^'-'*ma'i,  heinr  un- 
der actual  apprehension  of  crt-^i*  HoHib'  hi^»ri,  wer^,  in  nnv 
crimin  d  aspect  of  the  cas*-,  ins^^ifi'^d  in  Vf»-.innr  from  the  ^n- 
gme,  to  save  themselves,  even  if,  in  so  H  ^incr.  thev  should  put 
in  jeopardv  the  liv^^s  of  oth'^rs.  B'lt.  a^J^irninnr  this  to  K^  so, 
It  rri'ist  be  rem'^mb^red  that  it  was  their  />wn  n'=*<rhV'^nce 
which  out  them  in  fpa^  of  th'=*ir  livs,  and  rons^raine^-l  them 
to  lein  from  th'*  en'^ine,  nnd  submi^  it.  w'^hoiit  rf>ntr'>1.  to 
the  consequences  of  the  collision.     They  will  be  justified,  per- 
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haps,  as  we  have  said,  in  saving  themselves,  but  it  does  not 
follow  that  either  they,  or  their  employer,  would  not  be  held 
for  the  negligent  act  which  not  only  put  them  in  peril,  but 
resulted  in  personal  injury  to  the  plaintiff. 

It  is  true,  as  the  appellant  contends,  that  the  injury  must 
be  the  natural  and  proximate  consequence  of  the  neghgence, 
—a  consequence  likely  to  flow  from  the  negligent  act.     The 
engineer  would  be  held  to  have   foreseen  whatever  conse- 
quences might  ensue  from  his  negligence,  without  the  inter- 
vention of  some  other  independent  agency,  and   both   his 
employer  and  himself  would  be  held  for  wnat  might,  in  the 
nature  of  things,  occur  in  consequence   of  that  negligence, 
although,  in  advance,  the  actual  result  might  have  seemed 
improbable.     Oil   City  Gas  Co.   v,  Robinson,  99  Pa.  St.  6. 
We  do  not  know  that  the  throttle  was  opened  by  the  jar  of 
tne  collision,  only  from  the  fact  that  it  was  liable  to  be  so, 
and  the  engineer  will  be  presumed  to  have  foreseen  what  was 
liable  to  occur.     The  inquiry  must  always  be  whether  there 
was  any  intermediate  cause  disconnected  from  the  primary 
fault,  and  self-operating,  which  produced  the  injury.     Mil- 
waukee &  St.  P.  R.  Co.  V.  Kellogg^,  94  U.  S.  469.     But  no 
intermediate  cause,  disconnected  with  the  primary  fault  and 
self  operating,  existing  in  this  case  to  affect  the  question  of 
the  oefendant's   liability ;   it  was  the  engineer's  negligence 
tW  caused  the  first  collision,  and  what  occurred  in  conse- 
quence of  this  collision  was  not  broken  by  the  intervention 
of  any  independent  agent,  whatever.     The  first  collision  de- 
railed the  truck,  and  at  the  same  instant  opened  the  throttle, 
and  turned  loose  the  destructive  agency  which  inflicted  the 
injuries  complained  of.     The  negligence  of  the  defendant's 
engineer  was  the  natural,  primary,  and  proximate  cause  of 
the  entire  occurrence. 

The  appellant's  further  contention,  however,  is  that,  as 
plaintiff  was  a  passenger  of  the  South-West  Pennsylvania 
Railroad  Company,  it  was  a  proper  and  legal  de- 
fense for  him  to  show  that  the  negligence  of  the  c*rrieni' .•» - 
railroad  company  contributed  to  the  injury ;  that  iJ^p^J^^^o 
>n  such  case  the  negligence  of  the  company,  which  pMneuger. 
was  a  common  carrier,  must  be  imputed  to  the 
plaintiff  as  a  passenger  in  the  carrier  vehicle.     Lockhart  v. 
f'ichtenlhaler,  46  Pa.  St.  151,  and  Philadelphia  &  R.  R.  Co.  v, 
B  >.ver,  97  Pa.  St.  91,  2  Am.  &  Eng,  R.  Cas.  172,  are  cited  in  sup- 
port of  this  doctrine.     In  Lockhart  t;.  Lichenthaleritwasheld 
that,  where  a  passenger  in  a  carrier  vehicle  is  injured  by  a  colli- 
sion, resulting  from  the  negligence  of  those  in  charge  of  it  and 
those  in  charsfe  of  another  vehicle,  the  carrier  only  is  answer- 
able for  the  injury:  and  this  case  was  followed  by  Philadelphia 
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&  R.  R.  Co.  V.  Boy  er,  where  the  same  rule  was  applied.  The  de- 
cision in  Lockhart  v.  Lichtenthaler,  as  we  said  in  Dean  v.  Penn. 
sylvania  R.  Co.,  129  Pa.  St.  520,  39  Am.  &  Eng.  R.  Cas.  697,  was* 
made  by  adopting  the  conclusion  of  the  English  courts  in 
Bridge  v.  Railway  Co.,  3  Mees.  &  W.  247,  (1838,)  in  the  excheq- 
uer; Thorogood  v.  Bryan,  8  C.  B.  115,  and  Cattlin  v.  Hills,//. 
123,  (1849,])  J"  ^he  common  bench.  These  cases  were  followed 
in  the  excnequer  in  Armstrong  v.  Lancashire  &  Y.  R.  Co..  44 
Law  J.  Exch.  89,  (18/5,)  L.  R.  10  Exch.  47.  But  Thorogood 
7^  Bryan,  supra,  which  is  the  leading  case,  has  recently  been 
overruled  in  the  English  court  01  appeals,  (The  Bernina, 
[Mills  V.  Armstrong,!  12  Prob.  Div.  58;)  and  the  doctrine, 
although  formerly  accepted  in  many  ot  the  states,  is  now 
generally  disapproved.     The  authorities  in  England,  and  the 

freat  current  of  authority  in  this  country,  are  against  it, 
he  cases  are  collected  in  Uean  v.  Railroad  Co.,  supra.  They 
are  numerous,  and  it  is  unnecessary  to  refer  to  them  here. 
What  was  there  said  was  given  as  an  individual  opinion, 
merely,  and  was  to  some  extent,  perhaps,  odUer  dictum,  but 
we  are  now  unanimously  of  opinion  that  the  views  there  ex- 
pressed, somewhat  in  advance,  contain  a  proper  exposition 
of  the  law.  The  identification  of  the  passenger  with  the 
negligent  driver,  or  the  owner,  or  with  the  carrier,  as  the 
case  may  be,  without  his  co-operation  or  encourag;ement,  is 
a  gratuitous  assumption.  As  Mr.  Justice  Field  said,  in  Lit- 
tle 7\  Hackett,  ii6*U.  S.  366:  **  There  is  no  such  identity. 
The  parties  are  not  in  the  same  position.  The  owner  f)f  a 
public  conveyance  is  a  carrier,  and  the  driver,  or  the  person 
managing  it,  is  his  servant  Neither  of  them  is  the  servant 
of  the  passenger,  and  his  asserted  identity  with  them  is  con- 
tradicted b)'  the  daily  experience  of  the  world.**  The  ration- 
ale of  the  rule  of  Thorogood  v:  Bryan,  is  expressly  disavowed 
in  our  own  case  of  Lockhart  v,  Lichtenthaler,  and  it  is  now 
rejected  as  untenable  and  wholly  indefensible.  Nor  is  there 
any  rule  or  principle  of  public  policy  which  will  support 
such  a  doctrine.  If  a  person  is  injured  by  the  concurrent 
and  contributory  negligence  ot  two  persons,  one  of  them  be- 
ing at  the  lime  the  cotnmon  carrier  of  his  person,  there  is  no 
reason  founded  in  public  policy,  or  otherwise,  which  should 
release  one  of  them,  and  hold  the  other.  It  is  true,  the  car- 
rier  may  be  subjected  to  a  higher  degree  of  care  than  his  co- 
tort-feasor,  but  this  affords  no  reason  why  either  or  both  of 
them  should  not  be  held  to  that  degree  of  care,  respectively, 
which  the  law  imposes  upon  them,  and  to  be  answerable  in 
damages  accordingly.  The  general  rule  undoubtedly  is,  if  a 
person  suffers  injury  from  the  joint  negligence  of  two  parties, 
and  both  are  negligent  in  a  manner  which  contributes  to  the 
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injury,  they  are  liable  jointly  and  severally,  and  it  would 
seem  in  principle  to  be  a  matter  of  no  consequence  that  one 
of  them  is  a  common  carrier.  Neither  the  comparative  de- 
grees of  care  required,  nor  the  comparative  degrees  of  cul- 
pability established,  can  affect  the  liabilily  of  either.  The 
whole  subject  is  fully  discussed  in  Dean  v.  Railroad  Co.,  and 
i«re  do  not  desire  to  repeat  what  was  there  said.  We  think 
the  law  was  correctly  stated  in  the  charge,  and  in  the  answers 
to  the  points  submitted  by  the  defendant's  counsel,  and  the 
judgment  is  affirmed. 

Oanier't  Negligttnee  in  Causing  Collision  not  Imputed  to  Passenger.  - 
Georgia  Pacific  K.  Co.  v.  Hughes,  (Ala.)  39  Am.  &  Eng.  R.  Cas.  674 ;  New 
York,  P.  &  N.  R.  Go.  v.  Cooper,  (Va.)  37  Am.  &  Eng.  R.  Cas.  33.  note  44- 


Northern  Pacific  R.  Co. 

V. 

Hess. 

{Washington  Supreme  Courts  May  2p,  /<Pp/.) 

Injury  to  Passenger — Absence  From  Seat— Contributory  Negligence — 
Plealding. — A  passenger  injured  in  a  railroad  car  while  absent  from  her 
seat,  need  not  allege  or  prove  a  necessity  for  leaving  her  seat.  If  the  de- 
fendant relies  upon  this  act  as  constitutmg  contributory  negligence,  it  is  a 
matter  for  it  to  establish. 

Same— Falling  of  Berth— Evidence  of  Negligence.— The  plaintiff  was 
traveling  in  a  sleeping  car  and  was  injured  b>  the  tailing  of  an  insecurely 
closed  berth.  At  the  trial  she  testified  that  she  thought  it  was  a  brakeniaa 
who  pushed  up  the  berth.  In  presenting  {ler  claim  to  the  company,  how- 
ever, she  had  stated  that  it  was  a  newsboy.  At  the  trial  she  testified  tiiat 
her  recollertion  was  probably  better  when  the  claim  was  presented  than  at 
the  time  of  the  trial.  Held^  that  the  evidence  was  sufficient  to  sustain  a 
verdict  a$:ainst  the  company. 

Actionfor  Personal  Injuries— Pleading— Expense  for  Medical  Treatment. 
— In  an  action  to  recover  damages  for  personal  injuries,  the  plaintiff  need 
not  plead  as  a  separate  cause  of  action  that  she  was  compelled  to  spend  h 
certain  amount  for  medical  treatment  and  nursing.  The  general  allega- 
tion to  this  effect  in  the  complaint  is  sufficient. 

Appeal  from  Lincoln  Superior  Court 

Mitchell,  Ashton  &  Chapman  and  N.  T.  Caion,  for  appellant. 

BUvins  &  Neal,  for  appellees. 

ScoTT,  J. — Appellee   was  a  passenger  from  St.  Paul  to 
Sprague  on  one  of  appellant's  cars,  which  was  one  of  a  class 
known  as '^  free  emig^rant  cars;"   and  during  the     CMeiuted. 
passage  she  was  injured  by  the  falling  of  an  up- 
per  berth  while  away  from  her  seat,  and  standing  by  the 
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-Stove.  Just  before  she  left  her  seat  at  that  particular  time, 
some  person  passed  through  the  car  and  raised  the  upper 
berth  nearest  to  the  stove,  but  did  not  push  it  up  far  enough. 
so  that  the  fastenings  caught  or  locked.  The  berth  might 
remain  in  such  a  position  temporarily,  but  would  be  in  ct>n- 
stant  danger  of  falling.  The  fastenings  of  such  berths  were 
so  arranged  as  to  be  lurther  secured  by  locking  with  a  pad- 
iock.  As  to  whether  it  was  customery  to  keep  them  no 
locked  when  raised,  was  not  shown,  but  this  one  wa>  h  it 
locked  in  this  way  at  the  time.  The  conductor  testified,  n  •  /- 
<;ver,  that  if  the  berth  had  been  pushed  up  high  enough  .  »r 
the  fastening  to  catch  it  could  not  have  fallen.  Appcn  e 
testified  that  she  left  her  seat  and  went  to  the  stove,  and  tnat 
while  standing  there  the  train  started,  giving  a  quick  jortc; 
that  she  put  out  her  hand  and  caught  hold  of  the  post  uy 
one  of  the  berths,  when  the  upper  berth  came  down  and 
caught  two  of  her  fingers  and  crushed  them  ;  that  the  injury 
caused  her  a  great  deal  of  pain,  and  one  of  the  fingers  was 
in  daui^er  of  remaining  permanently  stiff ;  and  that  she  thought 
her  medicine  and  nurse  bill  would  amount  to  $200.  On  cross 
examination  she  testified  that  she  thought  it  was  a  brakcman 
who  pushed  up  the  berth.  The  testimony  of  the  physician 
who  treated  her  was  introduced.  He  said  that  her  forefin- 
ger might  remain  permanently  stiffened  as  an  effect  of  the  in- 
jury. 

Appellant  contends  that  appellee  had  no  right  to  leave  her 
seat  unless  there  was  a  necessity  for  so  doing,  and  that  such 
necessity  should  have  been  pleaded  in  her  cora- 
<5o»triii«tory  plaint  and  supported  by  proof,  and  that  without 
rel'"!g"^ml."  such  an  allegation  any  proof  thereof  was  inadmiss- 
ible. Appellee  testified  that  she  went  to  the  stove 
for  the  purpose  of  getting  warm.  This  testimony  was  ob- 
jected to  by  appellant  upon  the  ground  aforesaid,  that  there 
was  no  allegation  thereof  in  the  complaint,  which  objection 
was  overruled.  This  point  was  -subsequently  again  raised 
by  a  request  to  charge,  submitted  by  appellant,  that  "  the 
seats  constructed  in  the  cars  used  in  the  operation  and  run- 
ning of  trains  by  defendant  railroad  company  are  constructed 
foi  the  convenience  of  passensrers,  and  by  such  passengers  to 
be  occupied  while  the  train  is  moving,  and  not  to  be  left  or 
deserted  while  the  train  is  in  motion  except  where  a  neces- 
sity therefor  arises:  and  if  an  injury  occurred  to  any  passen- 
ger after  having  left  his  or  her  seat  which  would  not  have  oc- 
-curred  had  such  passenger  remained  in  his  or  her  seat,  the 
railroad  company  would  not  be  liable  except  when  a  neces* 
sirv  arose  for  leaving  the  seat,  which  necessity  should  have 
been  pleaded  and  sustained  by  evidence."     This  instruction 
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iwas  refused  by  the  court,  and  rightfully  so.  Of  course,  if 
the  plaintiB's  proof  had  shown  that  she  was  guilty  of  any  neg- 
ligent act  which  contributed  to  the  injury,  she  could  not  re- 
cover unless  the  defendant,  with  knowledge  of  the  situation^ 
could  by  reasonable  care  and  diligence  have  prevented  the 
accident.  Her  leaving  her  seat  as  she  did,  according  to  her 
testimony,  was  not  negligence  upon  her  part,  under  the  cir- 
cumstances,  and  she  was  not  bound  to  show  in  making  hei 
case  that  she  was  not  guilty  of  contributory  negligence. 
This  was  a  matter  for  the  defense  to  establish,  if  it  was  re- 
lied upon,  and  consequently  there  was  no  necessity  for  anal- 
legation  in  the  complaint  of  the  kind  contended  for,  and  the 
proof  of  the  plaintitt  as  to  why  she  left  her  seat  was  inciden- 
tal and  immaterial.  As  to  the  burden  of  proof  being  upon 
the  defense  to  show  contributory  negligence,  see  Hocum  v^ 
Weitherick,  22  Minn.  152;  Railroad  Co.  7\  Hoehl,  12  Bush 
(Ky.),  41  ;  Washington  &  G.  R.  Co.  v.  Gladmon,  15  Wall  (U. 
S,)^  401  ;  Kansas  Pac.  R.  Co.  v.  Pointer,  14  Kan.  37.  Weare 
aware  that  there  is  a  conflict  of  authority  upon  this  point,, 
but  deem  the  above  rule  the  better  one,  after  an  examination 
of  many  authorities  thereon /rt?  and  con  submitted  to  us. 

Appellant  further  contends  that  the  following  instructions 
given  to  the  jury  is  erroneous,  to  wit :  **  You  are  instructed 
that  if  you  find  from  the  evidence  that  the  bunk  in 
question  was  so  arianged  that  it  might  be  raised  erweirrof  **^ 
up,  and  when  so  raised  would  so  remain  tempora-  afgii^eare. 
rily  without  being  fully  locked,  and  when  so  raised 
was  in  a  dangerous  condition,  and  was  so  at  the  time  plaint- 
iff was  injured,  and  the  injury  was  caused  thereby,  you  may 
from  this  find  negligence  upon  the  part  of  defendant," — be- 
cause it  does  not  contain  the  further  requirement  that  the 
berth  must  have  been  so  raised  by  an  employe  of  the  com- 
pany, or  by  the  direction  of  one  of  its  agents  or  employes,  in 
order  to  make  it  liable,  unless  by  due  care  and  diligence  it 
could  have  known  of  its  unsafe  situation  had  it  been  raised 
by  another  party.  Standing  alone,  this  instruction  may  be 
faultv  in  the  particular  claimed,  but  from  the  whole  charge 
we  do  not  think  that  the  court  intended  to  eliminate  that  con- 
dition from  the  elements  of  liability,  or  that  the  jury  could 
have  so  understood  it,  for  the  court  elsewhere  in  its  mstruc- 
tions  expressly  told  the  jury  that  the  mere  occurrence  ot  ihe 
accident  did  not  raise  a  presumption  of  negligence  on  the 
part  of  the  railroad  company  ;  that  it  must  appear  that  the 
injury  was  the  result  of  negligence  on  the  part  of  the  defend- 
ant, its  agents  or  employes;  and  that  if  the  berth,  the  falling 
of  which  caused  the  injury,  was  loosened  or  negligently 
pushed  up  by  some  person  not  in  the  employ  of  the  company 
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that  it  would  not  be  liable, — and  said  further  that  the  de- 
lendant  was  bound  to  exercise  the  highest  degree  of  care  and 
skill  to  preserve  the  safety  of  the  passenger. 

Taken  as  a  whole,  these  instructions  were  as  favorable  to 
the  defendant  as  it  could  ask,  and  there  was  no  error  therein 
that  it  could  complain  of,  either  as  to  the  point  above  men- 
tioned, or  as  to  the  degree  of  care  required.  It  is  a  funda- 
mental principle  of  the  law  pertaining  to  passenger  carriers 
that  those  thus  engaged  are  under  an  obligation,  arising  out 
of  the  nature  of  their  employment,  and  on  grounds  of  public 
policy,  to  provide  for  the  safety  of  passengers  whom  they 
have  assumed  for  hire  to  carry  from  one  place  to  another. 
Public  policy  and  safety  require  that  they  be  held  to  the 
greatest  care  and  diligence  in  order  that  the  personal  safely 
of  passengers  be  not  left  to  chance  or  the  negligence  ot  care- 
Jess  agents;  that,  although  the  carrier  does  not  warrant  the 
safety  of  passengers  against  all  events,  yet  his  undertaking 
and  liability  as  to  them  goto  the  extent  that  he,  or  his  aijents 
where  he  acts  by  agents,  shall,  so  far  as  human  care  and  fore- 
sight  can  go,  transport  them  safely,  and  observe  the  utmost 
caution  characteristic  of  careful,  prudent  men  :  that  he  is  re- 
sponsible for  injuries  received  by  passengers  in  the  course  of 
transportation  which  might  have  been  avoided  or  guarded 
against  by  the  exercise  upon  his  part  of  extraordinary  vigi- 
lance, and  this  caution  and  vigilance  must  necessarily  be  ex- 
tended to  all  agencies  or  means  employed  by  the  carrier  in 
the  transportation  of  passengers. 

It  was  claimed  that  no  one  was  appointed  to  look  after 
cars  of  this  class,  and  for  this  reason  a  less  rate  of  fare  was 
charged  upon  them  than  upon  other  passenger  cars ;  that  this 
fact  was  generally  known,  and  was  understood  by  plaintiff  at 
the  time  she  bought  her  ticket;  and  that  she  selected  this  class 
of  cars  from  choice  by  reason  of  the  cheapness  of  the  fare. 
But  this  would  not  excuse  the  company  from  liability  for  any 
negligence  imputable  to  it,  and  it  was  a  part  of  its  duty  to 
use  due  care  to  see  that  the  berths  were  properly  secured, 
and  that  the  passengers  therein  were  reasonably  protected 
from  injury.  It  was  further  contended  by  the  company  that 
it  would  not  be  liable  unless  the  injury  in  question  resulted 
from  the  carelessness  or  negligence  of  one  of  its  agents  or 
servants  in  raising  the  berth,  and  that  the  proof  showed  that 
it  was  raised  by  a  newsboy  ;  that,  although  the  appellee  testi- 
fied upon  cross-examination  that  she  thought  it  was  a  brake- 
man  who  raised  it,  she  also  testified  that  she  would  have  known 
better  soon  after  the  accident  occurred  as  to  who  did  it  than 
she  would  at  the  later  time  of  the  trial.  Certain  exhibits 
were  offered  in  evidence  by  the  defendant  below,  being  letters 
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written  by  appellee  td  the  superintendent  of  the  company,  in 
one  of  which  she  stated  she  was  injured  by  the  carelessness 
of  one  of  the  company's  employes,  which  was  written  a  short 
time  after  the  injury.  A  few  days  later  she  wrote  another 
letter,  stating  therein  that  it  was  a  newsboy  who  pushed  up 
the  berth.  Appellant  contends  that  this  testimony  showed 
clearly  that  it  was  a  newsboy  who  raised  the  berth,  and  that 
there  was  no  evidence  that  it  was  raised  by  an  employe  of  the 
company,  and  consequently  the  company  would  not  be  liable, 
there  being  no  evidence  to  sustain  the  claim  that  the  injury 
resulted  by  reason  of  the  neglect  of  an  agent  of  thecompany. 
We  think,  however,  that  there  was  sufficient  evidence  in  this 
particular  to  sustain  the  verdict.  The  jury  might  have  be- 
lieved the  testimony  of  the  plaintiff  wherein  she  stated  that 
it  was  a  brakeman  who  raised  the  berth.  No  proof  was  in- 
troduced as  to  the  duties  of  a  newsboy  or  brakeman  m  this 
particular.  The  plaintiff  did  state  in  one  of  her  letters  to  the 
superintendent  of  thecompany  that  the  act  was  performed  by 
an  employe  of  the  company,  and  a  few  days  later  she  stated 
that  it  was  a  newsboy  who  raised  the  berth.  This,  also,  was 
some  evidence  that  it  was  an  employe  of  the  company  who 
performed  the  act. 

It  was  claimed  in  the  argument  of  the  cause  here  that  the 
damages  allowed  were  excessive;  that  the  injury  could  not 
have  been  serious,  as  the  appellee  was  able  to  write  with  the 
injured  hand  soon  af4:er  the  accident.  But  this  point  was 
waived  in  consequence  of  its  not  being  saved  or  raised  in  ap- 
pellant's brief.  There  was  no  proof,  however,  as  to  which 
hand  was  injured,  or  that  she  used  the  injured  hand  in  writing 
the  letters  aforesaid. 

It  was  further  argued  that  the  evidence  of  the  amount  in- 
curred for  medical  treatment  and  nursing  was  inadmissible 
under  the  pleading  ;  that  it  was  in  the  nature  of 
special  damage,  and  should  have  been  specially  Kxpenwror 
pleaded.  Appellant  moved  to  strike  this  testimony,  ™e«tiiie«t- 
but  the  record  does  not  show  that  any  ground  was  pieadivg. 
stated  for  the  motion.  The  court  denied  it.  The 
evidence  was  admissible,  as  the  complaint  did  contain  an  alle- 
gation that  the  plaintiff  had  been  compelled  to  expend  $150 
for  medical  treatment  and  nursing.  It  was  not  necessary 
that  it  should  have  been  separately  pleaded  asa  distinct  cause 
of  action,  but,  unless  an  amendment  was  asked  and  permitted, 
the  amount  of  the  recovery  therefor  should  have  been  limited 
to  the  sura  claimed  in  the  complaint.  But  the  appellant  did 
not  ask  to  have  this  done,  either  by  a  ruling  of  the  court  at 
the  time,  or  by  requesting  an  instruction  to  that  effect  to  the 
jury  ;  and  no  point  over  it,  of  which  this  court  can  take  notice, 
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was  raised.  The  charge  does  seem  to  have  been  exorbitant, 
and  no  special  circumstances  appear  to  account  for  it ;  but 
the  matter  was  not  inquired  into  upon  cross-examination,  nor 
was  the  amount  claimed  to  have  been  incurred  disputed  or 
questioned  in  any  way  except  by  the  motion,  as  stated,  nor 
do  we  know  what  the  jury  in  fact  allowed  therefor.  None 
of  the  points  claimed  by  appellant  are  well  taken,  and  the 
judgement  is  affirmed. 

HovT  and  Dunbar,  JJ.,  concur. 

Stiles,  J.,  {dissenting,) — The  car  in  which  the  plaintiff  was 
injured  was  one  c)f  a  peculiar,  cheap  class,  run  for  the  accom- 
modation of  persons  who  did  not  wish  to  pay  the  usual  first- 
class  passenger  rates  ;  and  it  was  understood  that  passengers 
traveling  in  it  were  to  serve  themselves,  at  least  so  far  as  tak- 
ing care  of  the  sleeping  berths  provided  were  concerned.  It 
was  not  the  duty  of  any  railroad  employe  either  to  raise, 
lower,  or  secure  the  berths.  Therefore  the  fact  that  the  berth 
in  question  fell,  carries  with  it  no  presumption  that  any  agent 
of  the  company  was  the  cause  of  its  falling,  in  the  absence  of 
any  showing  that  its  construction  was  faulty.  Therefore  I 
dissent  from  the  opinion  of  the  majority  of  the  court  in  this 
case,  because  it  seems  to  me  that,  considering  the  instructions 
of  the  lower  court  as  on  the  whole  harmonious,  and  therefore 
not  objectionable  in  those  parts  wherein  he  instructed  the  jury 
as  10  the  facts  necessary  to  constitute  negligence  towards  the 
defendant,  the  jury  by  their  findings  seem  to  have  entirely 
disregarded  the  charge,  and  to  have  rendered  a  verdict  not 
justified  under  its  instructions.  The  testimony  was  not 
brought  up  to  this  court,  but  the  evidence  is  here  in  the  form 
of  a  narrative  statement  of  facts.  This  statement  shows  very 
clearly  that  the  plaintiff  below,  shortly  after  the  accident  to 
her,  wrote  a  letter  to  an  agent  of  the  railroad  company,  and 
conipLiined  that  she  had  been  injured  by  the  negligence  of 
one  of  the  company's  employes.  The  agent  to  whom  she 
wrote  immediately  requested  further  particulars.  Where- 
upon she  replied,  stating  the  manner  of  her  injury,  and  that 
it  was  a  newsboy  who  had  raised  the  berth,,  and  left  it  either 
not  fastened  at  all,  or  insufficiently  fastened.  Upon  the  trial 
she  did  not  state  with  any  degree  of  positiveness,  or  to  the 
best  of  her  knowledge  and  belief,  that  it  was  a  brakeman  who 
so  insufficiently  raised  the  berth,  but  simply  that  she  thought 
so  ;  and,  upon  her  attention  being  called  to  the  letter  she  had 
written  in  which  she  stated  that  it  was  a  newsboy,  she  admit- 
ted having  written  the  letter,  and  stated  that  her  recollection 
as  to  who  it  was  that  raised  the  berth  would  probably  have 
been  better  when  she  wrote  the  letter  than  at  the  time  she 
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was  testifying.  This  it  seems  to  me,  left  the  matter  substan- 
tially as  thoug^h  the  plaintid  had  not  testified  at  all  on  the  sub- 
ject. When  she  wrote  the  letter,  she  had  no  definite  knowl- 
edge, and  she  stated  nothing  which  could  have  warranted 
the  jury  in  supposing  that  she  had  been  better  informed  since; 
and  therefore  her  testimony  as  to  the  person  whose  act  indi- 
rectly caused  the  accident  was  entirely  worthless.  In  such 
case,  under  the  charge  of  the  court,  it  was  for  the  plaintiff  to 
make  out  with  reasonable  certainty,  by  a  preponderance  of 
the  evidence,  that  it  was  an  agent  of  the  company  whose  neg- 
ligent act  caused  her  injury.  This  she  failed  to  do,  and  I 
think  the  court  should  have  set  aside  the  verdict  upon  that 

froun4.  This  court  in  its  opinion  sa^s  that  the  jury  might 
ave  believed  the  testimony  of  the  plaintiflF  wherein  she  stated 
it  was  a  brakeman  who  raised  the  berth.  If  she  had  stated 
that,  perhaps  the  jury  might  have  been  warranted  in  doing 
so,  but  she  did  not  so  state.  She  simply  stated  she  thought 
so,  which,  in  the  presence  of  her  earlier — and,  as  she  admitted, 
better — statement,  carried  no  force  with  it.  The  jury  had  no 
right  to  disregard  her  admittedly  better  statement,  and  base 
their  verdict  upon  the  inferior  one.  The  court  charged  the 
jury  over  'and  over  again  that  if  the  berth,  the  falling  of 
which  caused  the  injury  complained  of,  was  loosened  or  neg- 
ligently pushed  up  by  some  person  not  an  employe  of  the  de- 
fendant, and  over  whom  the  defendant  had  no  authority  or 
control,  then  in  that  case  the  plaintiff  had  failed  to  establish 
her  allegation  ;  and  it  also  charged  that  a  news  agent  was 
not  an  employe  of  the  railroad  company,  or  a  passenger 
thereof,  and  that  if  it  appeared  from  the  evidence  that  the 
berth  was  pushed  up  by  a  news  agent  at  his  own  motion,  or 
at  the  request  of  some  person  not  in  the  employ  of  the  defend- 
ant,  then  their  verdict  should  be  for  defendant.  When  a  jury 
thus  disregards  the  law  as  given  to  it  by  the  court,  the  latter 
should  instantly  set  its  veraict  aside. 
Anders,  C.  J.,  concurring. 

Injury  to  Passengers  Riding  on  Free  Pass— Carrier's  Liability  for  Negligence. 
In  Louisville,  N.  A.  &  C.  R.  Co.  v,  Faylor.  126  Ind.  126,  it  is  held  that  a 
common  carrier  is  subject  to  the  same  liability  for  injuries  resulting  from 
n^ligence  to  persons  riding  on  free  pass  as  they  are  to  those  paying  full 
fare.  The  court  said  :  **  It  is  an  established  principle  in  the  law  that,  while 
common  carriers  are  not  insurersof  the  safety  of  passengers,  the  very  high- 
est degree  of  practical  diligence,  care,  and  sicill  is  exacted  of  them  in  the 
performance' of  their  duties;  and  a  passenger,  who  sustains  injury  on  ac- 
count of  any  neglect  against  which  numan  prudence  and  foresight  might 
have  guarded,  may  demand  compensation  from  the  carrier.  Bedford,  S. 
0.  &  B.  R.  Co.  V.  Rainbolt.  99  Ind,  551,  21  Am.  &£ng,  R.Cas,  466;  Cleve- 
land, C.  C.  &  I.  R.  Co.  V.  Newell.  104  Ind.  ^64.  23  Am.  &  Eng.  R,  Cas.  492. 
The  essentia]  and  imperative  duty  inherent  in  the  very  nature  of  the 
48  A.  &  E.  R.  Cas.— 7 
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employment  of  a  common  carrier  is  that  of  care,  vigilance,  and  skill  in  pro- 
viding suitable  and  safe  means  for  the  carriage  of  those  who  intrust  them- 
selves to  him  for  transportation  and  of  safely  carrying  them  to  their  desti- 
nation. A  stipulation  that  the  carrier  shall  not  be  bound  to  the  exercise 
of  care  and  diligence  is  in  effect  an  agreement  to  absolve  him  from  one  of 
the  essential  duties  of  his  employment  and  it  would  be  subversive  of  the 
very  object  of  the  law  to  permit  the  carrier  to  exempt  himself  from  liabil- 
ity by  a  stipulation  in  his  contract  with  a  passenger  that  the  latter  should 
take  the  risk  of  the  negligence  of  the  carrier,  or  of  his  servants.  The  law 
will  not  allow  the  carrier  thus  to  abandon  his  obligation  to  the  public,  and 
hence  all  stipulations  which  amount  to  a  denial  or  repudiation  of  duties 
which  are  of  the  very  essence  of  his  employment  will  be  regarded  as  un- 
reasonable, contrary  to  public  policy,  and  therefore  void.  The  right  of  the 
carrier  to  limit  the  security  of  his  common  law  liability  by  special  con- 
tract is  well  settled,  but  does  not  extend  to  acts  which  result  from  his 
negligence,  or  the  negligence  of  his  employes.  Adams  Express  Co.  v. 
Reagan,  29  Ind.  21;  Adams  Express  Co.  i/.  Fendrick.  38  Ind  150;  St. 
Louis  &  S.  E.  R.  Co.  v,  Smuck,  49  Ind.  302:  Bartlett  v.  P4ttsburg,  C.  & 
St.  L  R.  Co.,  94  Ind.  281,  18  Am.&  Eng.  R.  Cas.  549;  New  York  Cent.  R. 
Co.  V,  Lockwood,  17  Wall.  (U.  S.),  357-384;  Liverpool,  &  G.  W.  Steam  Co. 
V.  Phoenix  Ins.  Co.,  129  U.  S.  397,  37  440,  Am.  «&  Eng.  R.  Cas.  681 ;  and  cases 
cited ;  Inman  v.  South  Carolina  K.  Co..  129  U.  S.  128,  37  Am.  &  Eng.  R. 
Cas.  663.  Common  carriers  are  subject  to  the  same  liability  for  injuries 
resulting  from  negligence  to  persons  riding  on  a  free  pass  as  they  are  to 
those  who  pay  full  fare.  Railroad  Co.z/.  Lockwood,  supra  ;  Ohio  &  M.  R. 
Co.  V.  Nickless,  71  Ind.  271 ;  Ohio  &  M.  R.  Co.z/.  Selby,  47  Ind.  471.  The 
conclusion  follows  that  the  demurrer  to  the  answer  in  question  was  prop- 
erly sustained. " 

Injury  to  Passenger— Collision  Between  Trains— Caboose  of  Freight  Train 
Becoming  Detached.— Where  the  jury  found  that  while  the  train  on  which 
^he  plaintiff  was  being  carried  was  ascending  a  steep  grade  a  number  of  cars, 
deluding  the  caboose  in  which  the  plaintiff  and  others  were  seated,  be- 
<  ame  ddtached  from  the  engine  and  the  forward  part  of  the  train,  and  the 
.letached  cars  runnipg  backward  came  in  collision  with  the  engine  of  an 
advancing  train,  which  was  following  the  forward  train  at  an  interval  of 
only  eight  minutes,  and  which  could  not  be  seen  from  the  forward  train,  it 
cannot  be  said  as  a  matter  of  law,  that  the  railroad  company  was  exercis- 
ing due  care  in  running  trams  up  a  steep  grade,  on  a  curved  track,  where 
one  train  could  not  be  seen  from  the  other,  without  a  greater  interval  be- 
tween them.     Louisville,  N.  A.  &  C.  R.  Co.  v.  Faylor  126  Ind.  126. 

Passenger  Carried  Beyond  Station  and  Compelled  to  Walk  Back— Exem- 
plary Damages. — In  Alabama  G.  S.  R.  Co.  v.  Sellers  (Ala.  May,  1891,)  7  So. 
Kep.  375,  it  appeared  that  the  train  of  the  defendant's  upon 'which  plaint- 
iff was  a  passenger  carried  her  two  to  four  hundred  yards  beyond  the  sta- 
tion for  which  she  had  purchased  a  ticket.  The  plaintiff  requested  defend- 
ant's employes  to  move  the  train  back  to  the  station,  but  they  refused.  It 
was  raining  heavily  at  the  time  and  the  plaintiff  was  compelled  to  get  off, 
carrying  a  young  baby  in  her  arms.  She  walked  back  to  the  station,  but 
before  reaching  it  became  thoroughly  wet  and  was  afterwards  sick  in  con- 
sequence. Held,  that  the  evidence  was  sufficient  to  warrant  the  jury  giv- 
ing plaintiff  exemplary  damages.  Held  also,  that  although  the  train  was  a 
freight  train,  yet  the  defendant  was  under  the  same  obligation  to  stop  it  at 
the  station  as  it  was  under  to  stop  a  regular  passenger  train.  Upon  the 
question  of  exemplary  damages  the  court  said  :  **  There  are  respectable 
authorities  which  appear  to  bold  that  exemplary  damages  cannot  be 
awarded  when  the  actual  injury  is  purely  nominal,  the  theory  being  that  as 
exemplary  damages  are  laid  in  conservation  of  the  interests  of  society. 
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which  for  this  purpose  are  considered  "  as  blended  with  the  interests  of  the 
individual,  "  where  the  individual  is  injured  only  nominally  or  not  at  all  in 
fact,  though  his  rights  are  violated,**  the  interests  of  society  have  virtually 
nothing  to  blend  with  ;  "  and  hence,  "the  individual  having  but  a  nominal 
interest,  society  can  have  none,"  etc.  Stacy  z/.  Portland  Publishing  Co., 
68  Me.  287.  This  view  is  specious,  but,  we  apprehend,  not  sound.  The 
true  theory  of  exemplary  damages  is  that  of  punishment,  involving  the 
ideas  of  retribution  tor  willful  misconduct,  and  an  example  to  deter  from 
its  repetition.  The  position  of  the  supreme  court  of  Maine,  can  be  sustained 
in  principle,  it  seems  to  us,  only  by  assuming  that  which  is  manifestly  un- 
true, namely,  that  no  act  is  criminal  which  does  not  inflict  individual  in- 
jury capable  of  being  measured  and  compensated  for  in  money.  Many 
acts  denounced  as  crime  by  our  statutes,  or  by  the  common  law,  involve 
no  pecuniary  injury  to  the  individual  against  whom  they  are  directed,  and 
which,  while  the  party  aggrieved  could  not  recover  damages  as  compensa- 
tion beyond  a  merely  nominal  sum,  are  yet  punished  in  the  criminal  courts, 
and  may  also  be  punished  in  civil  actions  by  the  imposition  of  "smart 
money;  "and  on  the  same  principle,  acts  readily  conceivable  which  involve 
malice,  willfulness,  or  wanton  and  reckless  disregard  of  the  rights  of  others, 
though  not  within  the  calendar  of  crime,  and  inflicting  no  pecuniary  loss 
or  detriment,  measurable  by  a  money  standard,  on  the  individual,  yet  merit 
such  punishment  as  the  civil  courts  may  inflict  by  the  imposition  of  exem- 
plary damages.  And  upon  these  considerations  the  law  is,  and  has  long 
been,  settled  in  this  state  that  the  infliction  of  actual  damage  is  not  an  es- 
sential predicate  to  the  imposition  of  exemplary  damages.     Parker  2/.  Mise, 

27  Ala.  480;  Western  Union  Telegraph  Co.  v.  Henderson, '89  Ala.  510, 
30  Am.  &  Eng.  Corp,  Cas.  615  ;  Alabama  G.  S.  R.  Co.  v,  Heddleston,  82 
Ala.  218,  31  Am.&  Eng.  R.  Cas.  116.  See,  also,  i  Suth.  Dam.  748.  The 
charges  requested  by  the  defendant  to  the  eflect  that  actual  damage  must 
be  shown  before  punitive  damages  could  be  recovered  were  therefore  prop- 
erly refused.  " 

Injury  to  Passenger— Evidence  as  to  Speed  of  Train— Com  pete ocy  of  Wit- 
ness.— In  Louisville,  N.  A.  &  C.  R.  Co.  v.  Hendricks  (Ind.  June  11,  1891), 

28  N.  E.  Rep.  58,  the  plainiifi  sued  to  recover  damages  for  an  injury  re- 
ceived while  on  defendant's  train.  It  was  alleged  that  the  defendant  was 
negligent  in  running  its  train  at  an  excessive  rate  of  speed.  A  witness 
who  lived  near  the  railroad,  although  not  an  expert,  who  had  often  seen  the 
trains  in  motion,  was  permitted  to  give  an  opinion  as  to  the  rate  of  speed 
at  which  the  train  was  running  at  the  time  of  the  accident.  Held,  that 
the  admission  of  such  evidenc^e  was  not  erroneous. 

Injury  to  Passenger  Owing  to  Collision  of  Train  With  Cow— Presumption 
of  Negligence. — A  violation  by  a  railroad  company  of  the  statutory  duty 
to  fence  its  track,  gives  a  passenger  who  is  injured  owing  to  a  collision  of 
the  train  with  a  cow,  a  right  of  action  against  the  company ;  and  in  such 
case,  a  presumption  of  negligence  arises,  the  burden  of  removing  which  is 
upon  the  defendant.  Louisville,  N.  A.  &  C.  R.  Co.  v.  Hendricks,  (Ind. 
June  II,  1891).  28  N.  Er  Rep.  58. 

Starting  Train  White  Passengers  are  Cettinfr  on— Injury  to  Children.— An 
act  of  a  conductor  of  a  freight  train  in  turning  away  from  passengers  whom 
he  sees  about  to  board  the  train,  among  whom  are  several  small  children, 
-and  deliberately  "ordering  the  brakeman  to  signal  the  engineer  to  back  the 
train,  without  warning  to  such  passengers  and  without  any  signal  but  a 
slight  wave  of  the  brakeman*s  hand,  constitutes  culpable  negligence, 
and  if  the  passengers  are  injured  thereby  the  company  is  liable.  In  an  ac- 
tion for  an  injury  to  a  child  occurring  in  such  a  manner,  the  fact  that  the 
father  purchased  no  ticket  for  such  child  will  not  bar  a  recovery,  although 
the  rules  of  the  company  require  fare  for  all  children  over  five  years  old. 
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Norfolk  &  W.  R.  Co.  7/.  Groseclose  (Va.  July  16,  1891),  13  S.  E.  Rep.  154. 

Injury  to  Passenger  Owing  to  Collision  at  Crossing— Duty  of  Confipany  to 
Qive  Signals. — In  HousLon  ^Ir  T.  C.  R.  Co.  v,  Brin.  77  Tex.  174,  plaintiff 
sued  to  recover  damages  for  personal  injuries  sustained  while  a  passenger 
on  defendant's  railroad  train,  at  a  place  where  another  railroad  crossed  de- 
fendant s  track.  The  trial  court  instructed  the  jury  that  it  was  the  duty 
of  defendant  to  ring  the  bell  and  blow  the  whistle  of  its  engine  on  starting 
at  such  crossing.  Held,  that  this  instruction  was  error,  since  the  statute 
relatin  y  to  railroad  crossings  does  not  require  such  signals. 

CauplingCars  on  Mixed  Train — Injury  to  Passenger — Instruction  as  to  Care 
and  Skill. — In  an  action  against  a  railroad  company  to  recover  for  damages 
for  injuries  received  by  a  passenger  upon  a  mixed  passenger  and  ireight 
train,  through  the  alleged  negligence  of  the  servants  of  the  company  in 
coupling  the  cars,  an  instruction  to  the  jury,  asked  by  the  plaintiii,  in  the 
language  of  section  2100  of  the  Civil  Code,  '*  that  a  railroad  company  carry- 
ing passengers  paying  fare  must  use  the  utmost  care<ind  diligence  for  their 
safe  carriage,  and  must  provide  everything  necessary  for  that  purpose,"  is 
not  erroneous  because  of  the  omission  of  the  concluding  words  of  the  sec- 
tion, **  and  must  exercise,  to  that  end,  a  reasonable  degree  of  skill."  Fisher 
V.  Southern  Pacific  R.  Co..  89  Cal.  399. 

Passenger  on  Freight  Train --Degree  of  Care  Required  of  Company^ — A 
railroad  company  must  exercise  the  full  degree  of  diligence  to  protect  pas- 
sengers upon  a  train  which  carries  both  freight  and  passengers,  that  is  re- 
quired by  Cal.  Civil  Code  (f  2100)  of  a  carrier  of  passengers,  so  far  as  such 
care  is  consistent  with  the  freight  business.  Fisher  v.  Southern  Pacific 
R.  Co..  89  Cal.  399. 

Action  for  Injury  to  Passenger^Pleading— Neoessity  for  Setting  out  Facts. 
— A  count  for  damages  occasioned  by  a  railroad  accident  is  fatally  defect- 
ive when  it  merely  sets  forth  the  facta  giving  rise  to  the  relation  of  car- 
rier and  passenger,  alleges  the  duty  to  carry  safelv,  and  a  violation  thereof 
by  suffering  plaintiff's  wife  to  be  killed  and  himself  injured,  without  setting 
out  the  facts  constituting  the  negligence  which  caused  the  accident. 
Devino  v.  Central  Vermont  R.  Co.  (Vt.  Nov.  28.  1890),  20  Atl.  Rep.  953. 

Same — Instruction  Referring  to '*  Negligence  of  Defendant." — In  Interna- 
tional AG.  N.  R.  Co.  V.  Simcock  (Tex.  June  23.  1891),  17  S.  W.  Rep.  47, 
which  was  an  action  to  recover  damages  for  injuries  received  by  a  passen- 
ger, the  trial  court  charged  that  plaintiff  '*  sues  defendant  company  for  al- 
leged injuries  inflicted  upon  him  by  the  derailment  of  a  train  on  which  he 
was  traveling  as  a  passenger,  occasioned  by  the  negligence  of  defendant.*' 
Held,  that  this  charge  was  not  erroneous  a»  assuming  that  the  injuries 
were  caused  by  defendant's  negligence. 

Degree  of  Care  Required  in  Handling  Engine— Inttruetlon.— In  Houston 
&  T.  C.  R.  Co.  V,  Brin,  ^^  Tex.  174.  it  was  held  that  an  instruction  in  an 
action  for  injuries  to  a  passenger  owing  to  a  collision  at  a  crossing,  that  it 
was  defendant's  duty  to  use  such  care  and  skill  in  the  handling  its  engine 
as  the  "  most "  prudent  are  accustomed  to  exercise  in  like  business,  is  er- 
roneous, since  all  that  is  required  is  the  exercise  of  such  prudence  as  is 
shown  by  the  mass  of  prudent  persons  in  like  business. 
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Richmond  &  Danville  R.  Co. 

V, 

Allison. 

(Georgia  Supreme  Courts  November  10^  iSgo!) 

Personal  Injuries— Permanent  Disability — Measure  of  Damages— Instruc- 
tions.— In  an  action  to  recover  damages  for  personal  injuries,  wheie  ihe 
plaintitf  claims  damages  for  permanent  disability,  it  is  not  improper  to 
instruct  the  jury  that  no  fixed  rule  exists  for  estimating  this  sort  ol  dam- 
age. The  court  does  not  err  in  instructing  the  jury  m  general  terms  to 
-  award  a  fair  and  reasonable  compensation,  taking  into  consideration  uhat 
plaintitf 's  income  would  probably  have  been,  how  long  it  would  have  lasted, 
and  all  the  contingences  to  which  it  was  liable. 

Injury  to  Postal  Clerk— Evidence— Prospect  of  Promotion.— In  an  action 
by  a  postal  clerk  to  recover  damages  lor  permanent  injuries  negligently 
inflicted  upon  him  by  a  railroad  company,  disabling  him  from  performing 
labor,  evidence  is  inadmissible  to  show  his  prospect  of  promotion  for  the 
purpose  of  increasing  the  damages,  where  it  appears  that  there  were  no 
vacancies  in  the  class  above  his  at  the  time  of  the  injury,  and  that  but  two 
vacancies  occurred  withm  three  to  six  months  thereafter ;  that  there  were 
two  other  employes  in  plaintiff's  class  whose  chances  for  promotion  were 
as  good  as  his,  and  that  political  considerations  enter  somewhat  mto  pro- 
tnotions  of  that  kind. 

Error  from  City  Court  of  Atlanta. 

The  official  report  is  substantially  as  follows  :  Allison  sued 
the  railroad  company  for  damages  for  personal  injuries.  He 
alleged  in  his  declaration,  among  other  things,  that,  at  the 
time  he  was  injured,  he  was  a  postal  clerk,  earning  $1,150  a 
year,  with  prospects  for  an  immediate  promotion  to  a  salary 
of  $1,300  a  year,  and  excellent  prospects  for  promotion  in  his 
life  beyond  the  highest  wages  paid  to  postal  clerks  ;  and  that, 
when  he  was  hurt,  he  was  22  years  old.  He  also  set  forth 
the  nature  and  effect  of  the  injuries  inflicted  upon  him.  The 
jury  found  for  plaintifiF  $11,250,  and  defendant  moved  for  a 
new  trial  upon  tne  following  grounds:  (1-4)  Verdict  contrary 
to  law,  etc.,  such  in  amount  as  to  show  undue  prejudice 
against  defendant,  and  to  shock  the  moral  sense,  and  dispro- 
portionate to  the  injuries  inflicted.  (5)  Error  in  charging: 
"Another  item-of  damages  alleged  by  the  plaintiff  is  for  per- 
manent injuries.  Heisays  that  he  has  been  permanently  in- 
jured, and,  by  reason  thereof,  his  capacity  to  work  and  earn 
money  by  his  labor  throughout  his  future"  life  has  been  prac- 
tically destroyed.  If  this  be  true,  he  would  be  entitled  to 
further  compensation  on  that  account.  The  burden  is  on  the 
plaintiGT  to  show  the  fact  that  his  capacity  to  labor  and  earn 


Digitized  by  LjOOQ  IC 


I02  RICHMOND  &  DANVILLE   R.   CO.  V.  ALLISON.      [VOL.  48 

money  has  been  permanently  impaired,  and  the  extent  of 
such  impairment,  or  to  furnish  data  to  the  jury,  from  which 
they  may  be  able  to  ascertain  his  financial  loss  in  this  respect. 
In  passing  upon  this  question,  you  would  ascertain,  from  the 
evidence,  whether  the  plaintiff's  capacity  to  labor  and  earn 
money  is,  in  point  of  fact,  practically  destroyed  or  in  part 
impaired  by  his  injuries,  and,  if  so,  the  extent  of  such  impair- 
ment,  and  whether  it  will  extend  to  the  future,  and  through 
the  remainder  of  his  life ;  and  if  you  so  find  you  will  award 
him  such  a  sum  as  you  think  reasonable  and  just  in  view 
of  the  evidence,  and  the  extent  of  such  injury,  and  in  view 
of  all  the  facts  and  circumstances  of  this  case,  as  disclosed  to 
you  in  the  evidence.  If  you  believe  from  the  evidence  that 
the  plaintiff  has  not  suffered  any  permanent  injury  as  the  re- 
sult of  the  injuries  mentioned  in  the  evidence,  you  would  not 
allow  him  anything  in  the  way  of  damages  for  the  permanent 
injury.  No  fixed  rule  exists  For  estimating  this  sort  of  dam- 
age. The  plaintiff's  age,  his  habits,  his  strength,  sex,  voca- 
tion, the  rate  of  wages  earned  by  him  in  the  past  by  his  labor, 
his  prospects  of  obtaining  steady,  remunerative  employment 
in  the  future,  prospects  of  increased  earnings  in  the  future  by 
additional  experience  and  skill  acquired,  if  there  be  evidence 
on  this  point,  and  that  evidence  in  your  opinion  is  definite 
and  tangible,  these  circumstances,  in  so  far  as  they  may  be 
illustrated  by  the  evidence,  are  all  circumstances  proper  to 
be  taken  into  account.  Diminution  of  his  ability  to  work,  if 
likely  to  occur  by  growing  years  and  infirmities  of  age,  is 
also  to  be  considered,  and  a  proper  deduction  should  be 
made  on  that  account."     (6)  Error  in  charging :  "  Since  the 

FJaintiff  would,  if  he  had  not  been  hurt,  have  received  the 
ruits  of  his  labor  year  by  year  as  earned,  but  must  now  re- 
ceive the  sum  awarded,  if  any,  for  permanent  injuries,  in  cash, 
all  at  once  by  your  verdict,  it  would  be  your  duty  to  reduce 
the  sum,  when  ascertained,  to  its  present  cash  value."  (7) 
Error  in  charging  :  "  The  mortality  and  annuity  tables  have 
been  introduced  in  evidence,  and  the  means  of  ascertain- 
ing  the  conclusions  reached,  by  pursuing  their  methods,  will 
appear  to  you  upon  examination  of  those  tables.  These  tables 
may  be  looked  to  by  you  in  determining  the  question  of  what 
the  future  earnings  of  the  plaintiff  are  worth  paid  down  to 
him  now,  in  cash,  all  at  once,  which  have  been  cut  off  by  his 
injury,  if  any  have.  These  tables  are  not  binding  upon  the 
jury  as  such,  but  may  be  used  by  you  as  aids  or  helps  to  the 
conclusion  sought,  and  are  to  be  considered  by  you  along 
with  the  other  evidence  bearing  upon  the  same  point."  De- 
fendant contends  that  the  error  m  the  above  charge  is  in  stat- 
ing to  the  jury  that  "  the  means  of  ascertaining  the  conclusion 
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reached  by  pursuing  their  methods  will  appear  to  you  upon 
examination  of  those  tables."  In  this  case  the  note  attacnecL 
to  the  annuity  table,  as  set  forth  in  the  70  Ga.,  was  not  intro- 
duced to  the  jury.  Plaintiff's  counsel  introduced  in  evidence 
printed  copies  of  the  Carlisle  Mortality  Table  and  the  Annu- 
ity Table,  as  found  in  70  Ga.,  but  without  the  note  explaining 
their  use.  The  seventieth  volume  of  Georgia  Reports  was 
not  handed  to  the  jury.  There  were  no  means  by  which  the 
jury  could  instruct  themselves,  in  the  absence  of  a  charge  ex- 

f)laining  how  the  tables  were  to  be  used.  The  court  mani- 
estly  used  the  method  pursued  by  him,  in  charging  where 
such  note  was  before  the  jury,  which  charge,  in  this  case  was 
inapplicable,  and  error.  (8)  Error  in  striking  B.  F.  Wvly,  Jr., 
for  cause  over  the  objection  of  defendant,  under  the  following 
facts:  Before  the  jury  was  stricken,  Mr.  Hoke  Smith,  of 
counsel  for  the  plaintiff,  stated  that  he  had  a  contin^^ent  fee 
in  the  result  of  the  litigation  and  that  the  juror,  B.  F.  Wyly, 
Jr.,  was  related  to  him,  and  that  the  wife  of  the  juror  was  also 
related  to  him.  Counsel  for  defendant  stated  to  the  court 
•  that,  if  such  relationship  existed,  the  defendant  would  waive 
it.  Discussion  then  arose  over  another  juror,  and,  when  that 
was  over,  Mr.  Hoke  Smith  again  statea  to  the  court  that  on 
account  of  Mr.  B.  F.  Wyly  Jr.,  being  his  client,  and  his  con- 
fidential friend,  as  well  as  his  relative,  to  relieve  him  from 
any  embarrassment  which  might  be  caused  from  trying  a  case 
in  the  result  of  which  Mr.  Smith  was  interested,  he  would 
have  him  stricken  for  cause,  on  the  sole  ground  that  relation- 
ship to  counsel  having  a  contingent  fee  would  not  disqualify. 
To  this,  counsel  for  defendant  objected.  The  court  directed 
the  juror  to  stand  aside  for  cause,  and  his  place  was  filled  by 
a  talesman.  B.  F.  Wyly,  Jr.,  was  one  of  the  jurors  regularly 
drawn  for  service  at  that  term  of  the  court.  Defendant  con- 
tends that  it  was  error  in  the  court  to  set  aside  such  juror, 
without  some  evidence  of  relationship.  Defendant  contends 
further  that  it  was  error  to  set  aside  the  juror  for  cause  even 
though  related  to  Mr.  Hoke  Smith,  after  defendant  had 
waived  the  relationship.  Defendant  further  contends  that, 
if  related  at  all  to  Mr.  Hoke  Smith,  it  was  so  remote  as  not 
to  be  the  ground  of  a  challenge  for  cause.  (9)  Error  in  ad- 
mitting the  following  evidence  :  "  Question.  How  soon  after 
his  injury  [referring  to  Mr.  Allison]  were  there  any  vacan- 
cies at  which  promotions  could  have  taken  place?  Answer. 
Vacancies  were  shortly  afterwards:  say  certainly,  in  the 
course  of  the  next  three  to  six  months,  I  think,  after  Allison 
was  hurt.  According  to  Mr.  Allison's  standing,  and  the 
classification  which  I  gave,  his  prospects  for  promotion  to 
one  of  these  plaices  was  good."     Defendant  objected  to  this 
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testimony,  and  to  all  other  evidence  of  the  said  witness,  tend- 
ing to  show  prospects  of  promotion,  as  being  simply  the 
opinion  of  the  witness,  and  as  showing  a^  possibility  too  re- 
mote to  be  the  basis  of  consideration  by  the  jury,  in  finding 
damages.  In  connection  with  the  eighth  ground  of  the  mo- 
tion, the  defendant  produced  an  affidavit  to  the  effect  that 
affiant  applied  to  Mr.  Smith  to  ascertain  the  relationship  which 
the  juror,  Wyly,  bore  to  him,'  and  was  informed  that  the 
juror's  mother  and  the  grandmother  of  Smith  were  first 
cousins.  Deponent  also  applied  to  Wyly,  who  stated  that 
he  was  unable  to  give  the  information,  and  he  did  not  know 
what  the  relationship  was. 

Jackson  &  Jackson,  for  plaintiff  in  error. 

Hoke  &  Burton  Smith,  lor  defendant  in  error. 

Simmons,  J. — i.  Allison  sued  the  railroad  company  for 
damages,  and  obtained  a  verdict.  The  railroad  company 
moved  for  a  new  trial,  upon  several  grounds,  which 
Heuinof  yf\\\  )^q  found  in  the  official  report.  The  view  we 
^rmMtu-  ^^^^  ^^  ^^^  ^^^^  renders  it  unnecessary  to  discuss 
jurie«-iB-  any  of  these  grounds  except  the  fifth  and  the  ninth, 
■traeitoa.        The  fifth  is  as  follows:     **  Because  the  court  erred 

'  in  charging  the  jury  as  follows:     'Another  item 

of  damages  alleged  by  the  plaintiff  is  for  permanent  injuries. 
He  says  that  he  has  been  permanently  injured,  and,  by  rea- 
son thereof,  his  capacity  to  work  and  earn  money  by  his  labor 
throughout  his  future  life  has  been  practically  destroyed.  If 
this  be  true  he  would  be  entitled  to  further  compensation  on 
that  account.  The  burden  is  on  the  plaintiff  to  snow  the  fact 
that  his  capacity  to  labor  and  earn  money  Iras  been  perma- 
nently impaired,  and  the  extent  of  such  impairment,  or  to  fur- 
nish data  to  the  jury,  from  which  they  may  be  able  to  ascer- 
tain his  financial  loss  in  this  respect.'  In  passing  upon  this 
question,  you  would  ascertain  from  the  evidence  whether  the 

})laintifi['s  capacity  to  labor  and  earn  money,  is,  in  point  of 
act,  practically  destroyed,  or  in  part  impaired,  by  his  injuries, 
and,  if  so,  the  extent  ot  such  impairment,  and  whether  it  will 
extend  to  the  future,  and  through  the  remainder  of  his  life; 
and,  if  you  so  find,  you  will  award  him  such  a  sum  as  you 
think  reasonable  and  just,  in  view  of  the  evidence  and  the  ex- 
tent of  such  injury,  and  in  view  of  all  the  facts  and  circum- 
stances of  this  case,  as  disclosed  to  you  in  the  evidence.  If 
you  believe  from  the  evidence  that  the  plaintiff  has  not  suf- 
fered any  permanent  injury  as  the  result  of  the  injuries  men- 
tioned in  the  evidence,  you  would  not  allow  him  anything 
in  the  way  of  damages  for  a  permanent  injury.  No  fixed 
rule    exists  for  estimting  this  sort  of  damage.     The  plaint- 
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iflTs  age,  his  habits,  his  strength,  sex,  vocation,  the  rate  of 
wages  earned  by  him  in  the  past  by  his  labor,  his  prospects 
of  obtaining  steady,  remunerative  emplovment  in  the  future, 
prospects  of  increased  earnings  in  the  future  by  additional 
experience  and  skill  acquired,  if  there  be  evidence  on  this 
point,  and  that  evidence,  in  your  opinion,  is  definite  and  tan- 
gible, these  circumstances,  in  so  far  as  they  may  be  illustrated 
by  the  evidence,  are  all  circumstances  proper  to  be  taken  into 
account.* "  The  plaintiff  in  error  objects  to  that  portion  of 
the  charge  set  out  which  says,  *'  No  fixed  rule  exists  for  esti- 
tnaiing  this  sort  of  damage,  *  and  insists  that  a  fixed  rule  does 
exist,  to-vvit,  that  such  a  sum  should  be  allowed  the  plaintiff 
as  would  make  his  future  income  the  same  as  it  would  have 
been  had  he  not  been  injured,  taking  into  consideration  the 
probabilities  of  disease,  decreased  capacity  to  labor,  and  the 
duration  of  life.  It  is  insisted  that  the  charge,  as  given,  puts 
no  limit  upon  the  finding  of  the  jury;  that,  while  it  calls  to 
their  attention  elements  which  they  could  consider,  it  does 
not  restrict  them  by  the  fixation  of  a  principle  which  should 
control  their  conclusion.  This  court  has  considered  this 
question  upon  different  occasions,  and  in  several  cases  has 
said  that  there  is  no  "  Procrustean  rule,"  or  fixed  rule,  in  cases 
of  this  kind.  See  Georgia  Pac.  R.  Co.  v.  Freeman,  83  Ga. 
586:  Central  R.  Co.  v.  Thompson,  76  Ga.  785  ;  Savannah,  F. 
4  W.  R.  Co.  V.  Stewart,  71  Ga.  428  (1),  446;  Davis  z/.  Central 
RXo.,  6oGa.  329(4.)  The  last  case  in  which  the  question 
was  considered  was  Railway  Co.  z/.  Freeman,  ^///r^,  where 
the  exact  words  complained  of  were  approved  by  this  court. 
Upon  the  request  of  counsel  for  the  plaintiff  in  error,  we  al- 
lowed him  to  review  that  decision.  We  have  carefully  con- 
sidered his  argument,  and  have  devoted  much  time  to  read- 
ing the  text  books  and  reports  of  cases  decided  by  other 
courts,  to  ascertain  if  we  could  find  any  authority  or  decision 
holding  that  there  is  a  fixed  rule  to  be  given  to  the  jury, 
which  must  control  them  in  estimating  the  damages  to  a  per- 
son who  has  been  permanently  injured  by  the  carelessness 
and  negligence  of  a  railroad  company,  or  natural  person,  but 
we  have  been  unable  to  find  a  decision  of  any  court,  or  ^Lciic- 
'»«of  any  text  writer,  holding  that  there  is  a  fixed  rule  for 
'^ieasuring  the  damages  in  such  cases;  and,  in  the  nature  of 
things,  it  is  impossible  for  a  court  to  prescribe  any  fixed  rule, 
because  it  is  impossible  to  prove  such  exact  data  as  w-ould 
authorize  a  court  to  prescribe  one.  It  is  impossible  for  any 
witness  to  testify  to  the  exact  time  that  the  injured  person 
J'ould  have  lived,  if  he  had  not  been  injured.  It  is  impossi- 
ble to  say  whether  the  person  would  have  remained  in  good 
health  during  his  whole  life,  or  whether  he  would  have  lost 
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little  or  much  time  by  sickness  or  idleness  or  the  loss  of  an 
opportunity  to  labor.  It  is  impossible  to  say.  whether  he 
would  have  continued  to  earn  the  same  amount  of  money  dur- 
ing  his  whole  life  ;  whether  he  would  have  earned  more,  and 
how  much  more,  or  less,  and  how  much  less;  whether  he 
would  have  remained  in  the  same  occupation,  or  would  have 
abandoned  that,  and  pursued  another  more  lucrative,  or  less 
so.  Unless  these  and  other  facts  which  might  be  enumerated 
could  be  shown  the  jury,  we  do  not  see  how  a  fixed  rule  to 
measure  the  damages  for  a  permanent  injury  could  be  pre- 
scribed to  the  jury.  It  may  be  said,  however,  that  the  life 
tables  put  in  evidence  would  show  a  man's  expectancy  of  life, 
and  that  the  amount  he  was  earning  at  the  time  he  was  in- 
jured would  be  a  sufficient  basis  upon  which  to  prescribe 
such  a  rule  ;  but  we  do  not  think  that  this  would  in  all  cases 
be  fair,  either  to  the  plaintiff  or  to  the  railroad  company.  If 
the  plaintiS  were  a  young  man  of  character  and  capacity  and 
industry,  and  had  chosen  his  occupation,  and  commenced  its 
pursuit,  his  yearly  income  at  first  might  be  small,  but,  in  a  few 
years,  he  might  be  able  to  increase  it  very  largely  ;  yet,  under 
the  rule  cvintended  for,  he  would  be  confined  dfuring  his  life 
to  the  small  income  he  was  making  at  the  commencement. 
On  the  other  hand,  if  the  plaintiff  were  an  aged  or  a  middle 
aged  person,  making  a  large  yearly  income,  it  would  be, un- 
fair to  the  railroad  company  to  take  that  income  and  his  ex- 
Kectancy  of  life  ap  the  sole  basis  to  determine  the  amount  of 
is  recovery ;  because  our  experience  shows  that  a  man  in 
declining  years  has  not  ordinarily  the  same  capacity  to  labor 
and  earn  money  as  a  young  man.  It  is  then  that  sickness, 
inability,  and  indisposition  to  labor  come  upon  him  more  and 
more*  each  year,  as  he  grows  older.  These  and  like  facts 
should  then  be  taken  into  consideration  by  the  jury  in  behalf 
of  the  railroad  company.  None  of  these  things  can  be  proved 
with  such  exactness  as  would  authorize  a  court  to  prescribe 
a  fixed  rule.  As  was  said  by  the  supreme  court  of  the  United 
States,  in  Vicksburg  &  M.  R.  Co.  v.  Putnam,  118  U.  S.  554, 
27  Am.  &  Eng.  R.  Cas.  291  :  "  It  has  never  been  held  that 
the  rules  to  be  derived  from  such  tables  of  computations  must 
be  the  absolute  guides  of  the  judgment  and  the  conscience  of 
the  jurv.  On  the  contrary,  in  the  important  and  much  con- 
siderecf  case  of  Phillips  v.  Railway,  above  cited  [4  Q.  B.  Div. 
406,  5  Q.  B.  Div.  78,  5  C.  P.  Div.  280,  and  49  Law  J.  Q.  B. 
233],  the  judges  strongly  approved  the  usual  practice  of  in- 
structing the  jury  in  general  terms  to  award  a  fair  and  rea- 
sonable compensation,  taking  into  consideration  what  the 
plaintiff's  income  would  probably  have  been,  how  long  it 
would  have  lasted,  and  all  the  contingencies  to  which  it  was 
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liable;  and  as  strongly  deprecated  undertaking  to  bind  them 
by  precise  mathematical  rules  in  deciding  a  question  involv- 
ing so  many  contingencies  incapable  of  exac^  estimate  or 
proof."  We  therefore  think  that  it  is  better  for  both  parties 
to  let  the  jury  look  at  these  things  as  a  whole,  in  the  light  of 
common  sense  and  their  own  experience,  and  let  them  make 
such  a  compensation  in  their  verdict  as  would  be  reasonable 
and  just  to  both  parties,  not  giving  to  the  plaintiff  a  large 
sum  with  the  purpose  of  enriching  him,  but  compensating 
him  for  the  loss  of  money  which  he  would  probably  earn  had 
he  not  been  injured,  and  thereby  prevented  by  the  negligence 
of  the  defendant.  These  remarks,  of  course,  apply  only  to 
the  measure  of  damages  for  the  permanent  injury.  It  is  not 
contended  that  any  fixed  rule  can  be  prescribed  as  a  measure 
of  damagfes  for  pain  and  suffering.  We  therefore  reaffirm 
the  ruling  in  Railroad  Co.  v.  Freeman,  supra.  On  this  sub- 
ject see  2  Thomp.  Trials,  §§  2077,  2078 ;  2  Redf.  R.  R.  309  et 
^^. ;  2Wood,  Ry.  Law,§3i7;  Whit.  Smith,  Neg. 474;  Pierce, 
R.  R.  301 ;  3  Suth.  Dam.  283  et  seq. ;  2  Shear.  &  R.  Neg.  § 
758 ;  Wood's  Mayne.  Dam.  p.  596,  §  627 ;  2  Sedg.  Dam.  547  ; 
Pol.  Torts,  161,  162 ;  Field,  Dam.  §§  614,  615, 

2.  The  ninth  ground  complains  that  the  court  erred  in  ad- 
mitting the  following  evidence,  over  the  objection  of  coun- 
sel for  the  defendant,  to-wit:  **  Question.  How 
soon  after  bis  injury  [referring  to  Mr.  Allison]  p^iJp"^^^/* 
were  there  any  vacancies  to  which  promotions  could  promotios. 
have  taken  place?  Answer.  Vacancies  were 
shortly  afterwards;  say  certainly  in  the  course  of  the  next 
three  to  six  months,  1  think,  after  Allison  was  hurt.  Accord- 
ing to  Mr.  Allison's  standing,  and  the  classification  which  I 
give,  his  prospects  for  promotion  to  one  of  these  places  was 
good."  The  defendant  objected  to  thiis  testimony,  and  all 
other  evidence  of  the  witness,  tending  to  show  prospects  of 
promotion,  as  being  simply  the  opinion  of  the  witness,  and 
showing  a  possibility  too  remote  to  be  the  basis  of  considera- 
tion by  the  jury  in  finding  damages.  We  think  this  excep- 
tion is  well  taken,  and  that  the  court  erred  in  allowing  the 
testimony  complained  of  to  go  to  the*  jury.  The  testimony 
of  this  witness  shows,  in  substance,  that  he  was  the  assistant 
superintendent  of  the  railway  mail  service  of  the  fourth  di- 
vision ;  that  Allison  was  a  postal  clerk  under  him,  and  that 
he  had  special  supervision  of  Allison's  record  and  work ;  that 
the  next  class  above  Allison  in  the  line  of  promotion  at  the 
time  he  was  injured  was  "  class  5,"  and  that  the  salary  in  that 
class  was  $1,300  a  year ;  that  Allison  was  receiving,  when  in- 
jured, $1,150;  that  Allison's  standing  in  regard  to  the  basis 
of  promotion  was  *'  first  class  ;"tthat  there  was  no  vacancy  in 
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the  class  above  Allison  at  the  time  he  was  injured,  but  two 
vacancies  occurred  in  the  course  of  from  three  to  six  months 
thereafter  ;ahat  there  were  three  men  of  Allison's  class,  in- 
cluding Allison,  and  that  the  other  two  stood  as  well  as  he 
did,  and  both  were  older  than  Allison.  One  had  been  in  the 
service  longer  and  the  other  a  shorter  time  than  Allison. 
Political  considerations  enter  somewhat  into  the  appoint- 
ment of  clerks.  The  promoting  power  is  at  Washington ; 
the  office  here  is  the  recommending  power.  A  vacancy  in 
the  class  above  Allison  might  be  filled  sometimes  from  other 
routes,  and  men  taken  from  another  route,  and  puj  in,  who 
occupy,  say,  a  second  rank.  It  is  in  the  power  of  the  de- 
partment under  the  rules  to  do  that.  There  is  no  certainty 
at  all,  when  there  is  a  vacancy  in  a  position  of  chief  clerk, 
{the  clerk  in  charge,)  that  one  of  a  lower  grade  on  the  same 
route  will  go  up;  no  more  than  in  any  other  business.  It  is 
not  guarantied.  We  think  this  evidence  shows  that  Alli- 
son's promotion  was  too  uncertain,  and  the  possibility  of  an 
increase  of  his  salary  from  $1,150  to  $1,300  too  remote,  to  go 
to  the  jury,  and  for  them  to  base  a  verdict  thereon.  While  it 
is  proper  in  cases  of  this  kind  to  prove  the  age,  habits,  health, 
occupation,  expectations  of  life,  ability  to  Tabor,  and  proba- 
ble increase  or  diminution  of  that  ability  with  lapse  01  time, 
the  rate  of  wages,  etc.,  and  then  leave  it  to  the  jury  to  assess 
the  damages,  we  think  it  improper  to  allow  proof  of  a  partic- 
ular possibility,  or  even  probability,  of  an  increase  of  wages 
by  appointment  to  a  higher  public  office,  especially  where,  as 
in  this  case,  the  appointment  is  somewhat  controlled  by  po- 
litical reasons.  The  deputy  clerk  of  this  court,  for  example, 
is  very  efficient  and  faithful,  and,  if  there  should  be  a  vacancy 
in  the  office  of  clerk  of  the  court,  it  is  not  only  possible,  but 
very  probable,  that  he  would  be  appointed  to  fill  the  vacancy, 
thereby  obtaining  a  much  larger  salary  than  he  now  receives ; 
but  if  he  should  be  injured  as  Allison  was,  and  were  to  sue 
the  railroad  company  for  damages,  we  do  not  think  it  would 
be  competent  for  him  to  prove  the  possibility,  or  probability, 
of  his  appointment  to  fill  a  vacancy  in  the  ofece  of  clerk,  es- 
pecially as  the  personnel  of  the  court,  upon  which  such  ap- 
pointment must  depend,  might  change  in  the  mean  time.  10 
allow  the  jury  to  assess  damages  in  behalf  of  the  plaintiff,  on 
the  basis  of  a  large  income  arising  from  a  public  office,  which 
he  has  never  received,  and  which  is  merely  in  expectancy, 
and  might  never  be  received,  or,  if  received  at  all,  might  come 
to  him  at  some  remote  and  uncertain  period,  would  be  wrong 
and  unjust  to  the  defendant.  We  believe  the  rule  of  roost 
of  the  railroads  in  this  state  is  to  promote  their  employes. 
An  employe  commences  at  the  lowest  grade,  and  if  he  is 
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competent,  capable,  and  efficient,  he  is  very  likely  to  be  pro- 
moted upon  the  happening  of  a  vacancy  above  him.  If  one 
occupying  a  lower  grade  of  service  were  injured,  would  he 
be  allowed  to  prove,  unless  he  had  a  contract  to  that  effect, 
that  his  prospects  of  promotion  to  a  higher  grade  and  better 
salary  were  good,  and  would  the  jury  be  allowed  to  base  their 
calculation  and  estimate  of  the  aamages  upon  a  much  larger 
salary,  which  he  had  never  received,  but  merely  had  a  pros- 
pect of  receiving  ?  It  will  be  observed  that  the  testimony  in 
this  case  shows  that  there  were  two  others  in  the  same  class 
with  Allison,  equally  competent  and  efficient  as  he  was,  and 
it  is  by  no  means  certain  that  Allison  would  have  been  pre- 
ferred to  each  of  them,  in  case  of  vacancy,  and  promoted 
above  them.  So  it  could  not  be  said  that  he  was  in  the  di- 
rect line  of  promotion.  Pierce,  R.  R.  303;  Brown  v,  Cum- 
mings,  7  Allen  (Mass.),  509;  Bovce  z/.  Bayliffe,  i  Camp.jjS; 
Brown  v,  Chicago,  R.  I.  &  P.  R.  Co.,  64  Iowa,  656.  This  tes- 
timony being  illegal,  and  having  been  objected  to,  and  it  be-' 
ing  very  probable,  from  the  amount  of  the  verdict,  that  the 
jnry  based  their  calculation  upon  the  increased  salary  which 
Allison  would  have  received  if  he  had  been  promoted,  we 
think  it  damaged  the  defendant,  and  we  grant  a  new  trial 
upon  this  ground. 

The  other  grounds  of  the  motion  we  will  not  discuss,  ex- 
cept  to  say  that,  if  there  are  any  errors  contained  therein, 
the  court  below  will  doubtless  correct  them  on  the  next  trial. 
If  the  explanations  of  the  mortuary  and  annuity  tables  were 
not  put  before  the  jury,  this  can  be  done  at  the  next  trial,  if 
counsel  so  desire.  The  same  may  be  said  as  to  the  failure  of 
the  court  to  explain  to  the  jury  what  was  meant  by  the  re- 
duction  of  the  sum,  when  ascertainec},  to  its  present  cash 
value,  which  is  complained  of  as  error  in  the  sixth  ground  of 
the  motion.  If  counsel  desires  more  specific  instructions  at 
the  next  trial,  he  can  request  the  court  to  give  them.  Judg- 
ment reversed. 

Damages  for  Personal  Injuries^ 

Damages  for  Loss  of  7»«^.-^ Where  loss  of  time  by  plaintiff  in  an  action 
for  personal  injuries,  is  shown  to  have  resulted  from  the  injuries  but  there 
is  no  evidence  of  the  value  theref,  it  is  error  to  charge  that  in  estimating 
the  damages,  the  jury  must  consider  plaintiff's  loss  of  time.  InternationsJ 
&  G.  N.  R.  Co.  V,  Sirocock  (Tex.  June  23.  1891),  17  S.  W.  Rep.  47. 

In  the  absence  of  evidence  that  the  plaintiff  did  not  reQuIarly  draw  his 
salary  during  the  time  be  was  laid  up  owing  to  the  injuries  for  which  he 
sued,  it  is  error  for  the  court  to  instruct  the  jury  that  they  may  include  in 
their  verdict  damages  foi*  the  time  lost  from  his  employment.  Montgom- 
ery A  E.  R.  Co.  V.  Mallette  (Ala.  May  5.  1891),  9  So.  Rep.  363. 

Damages  for  Peril  and  Fright. — In  an  action  to  recover  damages  for 
personal  injuries,  the  jury  allowed  a  certam  sum  by  reason  of  peril  and 
irighL    Held^  that  damages  of  this  kind  are  too  remote.    The  court  said : 
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"  A  person  who  is  placed  in  peril  by  the  negligence  of  another,  but  who  es- 
capes without  injury,  may  not  recover  damages  simply  because  he  had 
been  placed  in  a  perilous  position.  Nor  is  mere  fright  the  subject  of  dam- 
ages. Fright  must  be  accompanied  by  some  actual  injury  caused  thereby 
and  traceable  directly  thereto,  to  be  the  subject  of  damages.  Mere  fright 
unaccompanied  by  any  injury  resulting  therefrom,  cannot  be  the  subject  of 
damages."  Atchison;  T.  &  S.  F.  R.  Co.  z/.  McGmn is  (Kansas,  April  11, 
1891),  26  Pac.  Rep  453. 

As  to  peril  and  fright  as  elements  of  damage,  see  note,  37  Am.  &  Eng. 
R.  Gas.  193. 

Instruction  as  to  Compensation  for  Pain  and  Suffering. — In  an  action 
for  personal  injuries,  it  is  reversible  error  for  the  court,  after  suggesting  the 
difficulty  in  fixing  a  money  value  upon  suffering  and  stating  that  no  amount 
of  money  would  be  regarded  as  sufficient  to  induce  a  person  to  undergo 
the  pain  complained  of  in  the  case,  to  charge  that  it  is  the  duty  of  the  jury 
**  to  fix  some  sum  which  will  be  a  compensation  for  this  pain  and  sutfer- 
ing."     Spaulding  v.  Pennsylvania  Co.  (f^a.,  May  25,  1891),  21  Atl.  Rep. 979. 

In  an  action  to  recover  damages  for  personal  injuries,  it  is  proper  for  the 
court  to  instruct  the  jury  that  there  can  be  no  proof  in  dollars  of  the  value 
of  mental  and  physical  suffering  and  pain,  but  that  damages  therefor  are 
jvithin  the  sound  discretion  of  the  jury,  not  exceeding  the  amount  sued  for. 
Montgomery  <&  E.  R.  Co.  v.  Mallette  (Ala.  Mav  5,  1891),  9  So.  Rep.  363. 

Damages  for  Opening  up  of  Old  IVound.— Where  it  appears  m  an  ac- 
tion for  personal  injuries,  that  the  injury  opened  up  a  wound  in  plaintiff's 
arm,  and  that  the  result  of  such  aga^ravation  was  the  stiffness  in  the  arm. 
plaintiff  is  entitled  to  recover  therefor  as  though  there  had  been  no  pre- 
vious injury.  Montgomery  &  E.  R.  Co.  v,  Mallette  (Ala.  May  5,  1890,9 
So.  Rep.  363. 

Exemplary  Damages —  When  Allowed.— Punilive  or  exemplary  damages 
will  not  be  allowed  to  a  plaintiff  in  an  action  to  recover  for  personal  inju- 
ries owing  to  the  negligence  of  the  defendant,  unless  the  plaintiff  estab- 
lishes the  fact  that  such  negligence  was  willful,  wanton,  or  malicious. 
Where  there  is  no  evidence  showing  that  the  negligence  is  so  g^ross  as  to 
amount  to  wantonness,  and  no  willful  or  malicious  acts  are  proven,  actual 
or  compensatory  damages  merely  is  the  rule.  It  is  error  to  leave  the 
question  of  punitive  damages  to  the  jury  when  there  is  no  testimony  to 
warrant  a  verdict  for  such  damages.  Atchison,  T.  &  S.  F.  R.  Co.  v.  Mc- 
Ginnis  (Kansas,  April  11,  1891),  26  Pac.  Rep.  453. 

Excessive  Damages. — A  verdict  for  $5000  will  not  be  set  aside  as  excess- 
ive where  there  is  testimony  that  the  capacity  of  the  plaintiff,  a  boy  eleven 
years  of  age,  to  labor  had  been  reduced  permanently  from  one-half  to  two- 
thirds  by  the  injury  for  which  such  damages  were  given.  Richmond  &  D. 
R.  Co.  V.  Childress  (Georgia,  Nov.  10,  1890),  12  S.  £.  Rep.  201. 

In  an  action  by  a  husband  for  an  injury  to  the  person  of  his  wife,  it  ap- 
peared that  the  husband  expended  over  $800  in  her  necessary  care  and 
treatment  up  to  the  time  of  the  trial,  and  that  since  the  injury  she  had 
been  wholly  disabled  from  doing  any  household  duty,  or  from  beingof  any 
aid  or  assistance  to  the  husband,  //eld,  that  a  verdict  of  $5000 should  not 
be  interfered  with  as  excessive.  Fugiish  v.  Missouri  Pacific  R.  Co.,  102 
Mo.  669. 

In  Texas  Sc  P.  R.  Co.  v.  Brown,  78  Tex.  397,  the  injuries  for  which  the 
plaintiff  sued  rendered  him  unconscious  and  resulted  in  a  broken  rib.  His 
physical  suffering  was  not  great,  but  by  a  rupture  of  some  membrane  of  the 
chest,  an  incurable  disease  was  produced,  which  rendered  respiration  dis- 
tressing and  difficult  under  active  exercise.  I/eld,  that  a  verdict  for  $5000 
would  not  be  set  aside  as  excessive.  Montgomery  &  E.  R.  Co.  v.  Mallette 
(Ala.  May  5,  1 891),  9  So.  Rep.  363. 
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A  verdict  for  $2000  for*  the  permanent  loss  of  the  use  of  an  arm  is  not  ex- 
cessive. Little  Kock  &  S.  F.  R.  Co.  v.  Harkey  (Ark.  Jan.  17,  1891),  15  S, 
W.  Rep.  456. 

The  plaintiff  suffered  pain  in  one  of  his  legs,  caused  by  the  fall,  and  felt 
faint,  and  had  some  difficulty  in  walking  back  to  the  station.  The  pain 
continued  more  or  less  for  three  weeks*  durmg  which  he  did  no  work. 
He  suffered  no  permanent  injury,  and  did  not  call  a  physician.  He  was 
delayed  12  hours  in  his  journey,  //^/d,  that  a  verdict  for  $600  damages 
should  not  be  disturbed.  Fell  v.  Northern  Pacific  R.  Co.,  44  Fed.  Rep. 
248. 

See  generally  as  to  excessive  damages  for  personal  injuries,  note,  46  Am. 
&  Eng.  R.  Cas.  667. ' 

Action  for  Personal  Injuries — Evidence  as  to  Whether  Plaintiff  Called  Phy. 
sician. — In  an  action  for  personal  injuries,  it  is  competent  for  the  defend- 
ant to  ask  the  plaintiff,  on  cross  examination,  whether  she  called  a  doctor 
on  the  night  of  the  accident,  she  having  testified  in  her  own  behalf  as  to 
her  injuries  and  the  pain  she  suffered.  McFadden  v,  Santa  Ana  O.  &  St. 
R.  Co.  (Cal.,  Jan.  12.  1891.,  25  Pac.  Rep  681. 

Evidence  as  to  Acquisition  of  Opium  Habit  Owingto  Injuries  Received. — 
In  Chattanooga  R.  &  C.  R.  Co.  v.  Liddell,  85  Ga.  482,  it  was  held  that  in 
an  action  for  personal  injuries,  testimony  that  the  plaintifi  required  the  ad- 
ministration of  opiates,  acquiring  the  opium  habit  inconsequence,  and  that 
because  of  nervous  prostration  she  could  not  enjoy  her  home  or  society  as 
she  used  to  do,  is  admissible  as  an  index  to  her  pain  and  suffering. 

Evidence  of  Medical  Expert— Surgical  Operation. — In  Montgomery  &  E. 
R.  Co.  V,  Mallette  (Ala.  May  5,  1891),  9  So.  Rep.  363,  which  was  an  action 
to  recover  damages  for  personal  injuries,  it  was  held  that  the  court  should 
not  allow  a  witness  testifying  as  a  medical  expert  to  answer  the  question, 
whether,  if  his  arm  was  in  the  condition  of  plaintiff's,  he  would  submit  to  a 
certain  operation  which  he  had  testified  would  probably  result  in  a  cure 
but  would  be  attended  with  some  danger  to  life  and  intense  pain. 

Evidence  of  Medical  Expert — Use  of  Medical  Works  on  Cross  Examination. 
—The  reading  of  extracts  from  medical  works,  and  asking  an  expert  med- 
ical witness  if  he  agrees  with  the  author,  is  not  permissible  on  cross  ex- 
amination, where  the  extracts  do  not  contradict  the  evidence  of  the  wit- 
ness, and  are  evidently  intended  as  evidence  for  the  cross  examining  party 
to  sustain  his  theory  of  the  case.  Questions  as  to  extracts  from  such 
works,  on  cross  examination,  should  be  strictly  limited  to  the  one  purpose 
of  testing  the  competency  of  the  witness  as  an  expert,  or  the,  value  of  his 
opinions.     Fisher  v.  Southern  Pacific  R.  Co.,  89  Cal.  399. 

Testimony  of  Plaintiff  as  to  Permanence  of  Injury. — In  Alabama  G.  S.  R. 
Co.  z/.  Frazier  (Ala.  June  10,  1891),  9  So.  Rep.  303,  the  injury  for  which 
plaintiff  sued  consisted  of  a  double  fracture  of  the  lower  jaw  bone.  This 
injury  was  received  nearly  two  years  before  the  trial.  //M,  that  there 
W2s  no  error  in  allowing  him  to  testify  as  to  whether  his  jaw  was  perma- 
nently injured,  or  as  to  how  it  was  then  affected. 

Evidence  as  to  What  Plaintiff  Was  Making  at  Time  of  lnjury«~Where  the 
injury  for  which  plaintiff  sued,  disables  him  for  a  considerable  time  to 
carry  on  business,  it  is  competent  to  prove  as  an  element  of  damages, 
what  he  was  making  at  the  time  he  was  disabled.  Alabama  G.  S.  R.  Co. 
V,  Frazier  (Ala.  June  10,  1891),  9  So.  Rep.  303. 

Allegations  at  to  Physical  Condition— Evidence  as  to  Incapacity  to  Marry. 
— fn  an  action  to  recover  damages  for  personal  injuries  plaintiff  alleged 
that  she  was  bruised  and  hurt,  and  that  divers  bones  were  broken,  and 
that  she  was  grievously  wounded  internally  and  became  sick,  sore,  lame 
and  disordered,  //e/ii,  that-the  allegations  were  broad  enough  to  demand 
evidencethat  her  injuries  were  so  serious  as  to  prevent  her  from  marrying. 
Lake  Shore  &  M.  S.  R.  Co.  v.  Ward,  135  111.  511. 
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Feigned  injury — EvMenceof  Plaintiffs  Declarations. — In  Texas  Pacific  R. 
Co.  V,  Baron,  78  Tex.  421,  which  was  an  action  by  a  passenger  upon  a  rail- 
road train,  to  recover  damages  for  internal  injuries  sustained  in  a  wreck, 
the  defendant  contended  that  the  alleged  injury  was  feigned  and  was  an 
afterthought.  J/M,  that  the  testimony  of  one  who  was  present,  that  some 
fifteen  minutes  after  the  accident  plaintiff  complained  of  feeling  strangely 
in  his  stomach  and  bowels  and  expressed  the  fear  that  he  was  hurt,  was 
admissible,  the  injury  sued  for  being  of  a  nature  to  produce  the  symptoms 
then  complained  of.  The  court  said  :  '*  The  evidence  was  material,  and. 
especially  so.  in  view  of  the  fact  that  it  was  contended  on  part  of  appellee, 
with  some  evidence  looking  in  that  direction,  that  the  claim  of  injury 
caused  by  the  wreck  was  an  afterthought,  if  not  based  entirely  on  feigned 
symptoms.  '  Whenever  the  bodily  or  mental  feelings  of  an  individual  are 
materially  to  be  proved,  the  usual  expressions  of  such  feelings,  made  at  the 
time  in  question,  are  also  original  evidence.  If  they  were  the  natural 
language  of  the  affection,  whether  of  body  or  mmd,  they  furnish  satisfac- 
tory evidence,  and  often  the  only  proof  of  its  existence.  And  whether  they 
were  real  or  feigned  is  for  the  jury  to  determine.  *  ♦  *  So,  also,  the 
representations  by  a  sick  person,  of  the  nature,  syqnptoms,  and  effects  of 
the  malady,  under  which  he  is  laboring  at  the  time,  are  received  as  orig- 
inal evidence.  If  made  to  a  medical  attendant,  they  are  of  greater  weight 
as  evidence,  but,  if  made  to  any  other  person,  thev  are  not  on  that  account 
rejected.'  i  Greenl.  Ev.  §  102.  This  rule  is  well  established.  Bacon  v. 
Charlton.  7  Gush.  586 ;  Houston  &  T.  C.  R.  Co.  v.  Shafer.  54  Tex.  648, 6 
Am.  &  Eng.  R.  Cas.  421.  We  think  the  evidence  was  properly  admitted, 
and  that  the  time  that  may  have  elapsed  between  the  injury  and  the  dec- 
laration is  not  of  much  importance  m  an  inquiry  of  this  character.  The 
question  was.  what  was  his  feeling  at  the  time  of  speaking  ?  Whether  that 
was  soon  after  the  accident  or  not.  might allect  the  weight  to  be  given  to 
the  evidence,  as  tending  to  establish  that  he  was  injured  in  the  wreck,  but 
would  not  affect  its  admissibility.  The  case  of  Texas  &  N.  O-  R.  Co.  v. 
Crowder.  yo  Tex.  226,  is  cited  as  an  authority  against  the  admission  of 
such  evidence,  but  it  has  no  bearing  on  the  question  ;  for.  in  that  case  the 
declaration  went  to  show  how  the  injured  person  was  wounded ;  what  he 
was  doing  at  the  time;  and  what  caused  him  to  be  injured.  The  differ- 
ence between  the  two  classes  of  declarations  is  well  established." 

Same-<Opinion  of  Expert  as  to  Simulation.— The  principal,  injury  com- 
plained of  being  a  fracture  and  dislocation  of  the  shoulder,  which  had 
impaired  plaintiff's  power  to  use  his  arm.  and  the  defense  having  claimed 
that  these  injuries  were  feigned,  it  was  not  prejudicial  error  to  permit  an 
expert  witness,  who  had  testified  to  a  shrunken  condition  of  the  arm 
which  could  not  have  been  caused  by  mere  disuse,  to  give  his  opinion  that 
the  plaintiff  was  not  simulating.  Harrold  v.  Winona  &  St.  r,  R.  Co. 
(Minn.).  49  N.  W.  Rep.  389. 

Action  by  Husband  and  Wife  for  Injury  to  Wife.— To  What  Losses  Recov" 
ery  is  Confined.— A  complaint  filed  by  a  husband  and  wife  averred  that 
by  the  negligence  of  defendant  the  wife  was  injured  and  suffered  great 
f^in,  became  ill  and  lanie,  and  lost  the  use  of  her  arm  and  shoulder,  and 
that  by  reason  thereof  the  husband  lost  her  services  and  was  put  to  ex- 
pense, and  otherwise  injured,  **  to  the  great  damage  of  plaintiffs,  t3*ooo ; 
wherefore  plaintiffs  pray  judgment  for  their  damages  and  costs."  There 
was  no  objection  to  the  misjoinder  of  causes  of  action.  HM,  that  plaint- 
ifis  were  entitled  to  recover  for  the  injury  to  the  wife,  and  were  not  con- 
fined to  the  loss  of  services  and  expenses  incurred  bv  the  husband.  Little 
Rock  &  S.  F.  R.  Co.  V.  Harkev  (Ark.  Jan.  17.  1891),  15  S.  W.  Rep.  456. 

Action  by  Married  Woman  for  Loss  of  Time  and  Medical  Attendance. — In 
an  action  by  a  married  woman,  living  with  her  husband,  to  recover  dam- 
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ages  for  personal  injuries,  she  cannot  recover  for  "  lost  time,"  for  "  medical 
attendance,"  nor  for  "  impaired  capacity  to  labor."  Her  services  belong 
to  her  husband,  and  he  must  furnish  her  with  medical  attention :  hence  he 
alone  suffers  pecuniary  damages  because  of  "  loss  of  time,"  "medical  at- 
tention," and  '*  impaired  capacity  to  labor  "  of  the  wife,  and  the  action  for 
such  damages  must  be  in  his  name.  Atchison,  T.  &  S.  F.  R.  Co.  v,  Mc- 
Ginnis  (Kansas,  April  11, 1891),  26  Pac.  Rep.  453. 


Hunt 

Great  Northern  R.  Co. 
{Z.  ^.  iSpr,  2  Q.  b:  iSp.) 

Master  and  Servant— Dismissal  of  Servant— Publication  of  Offense— LIbeT. 
— The  plaintiff  was  a  guard  in  the  service  of  the  defendants,  a  railway  com- 
pany. The  defendants  dismissed  htm,  on  the  ground  that  he  had  been 
guilty  of  gross  neglect  of  duty,  and  published  his  name  in  a  printed 
monthly  circular  addressed  to  their  servants,  stating  in  it  that  he  had  been 
dismissed  and  the  ground  of  his  dismissal.  The  plamtiff  brought  an  action 
for  libel  against  the  defendants.    HM,  affirming  the  decision  of  Stephen. 

J\„  that  (he  statement  was  made  on  a  privileged  occasion,  and  that  the  de- 
endants  were  not  liable. 

In  the  Court  of  Appeal. 

Appeal  hy  tBe  plaintiff  against  the  judgment  of  Stephen, 
J.,  at  the  trial  of  the  action  for  the  defendants.   • 

The  action  was  for  libel.  The  plaintiff  was  a  guard  in  the 
service  of  the  defendants.  The  defendants,  in  June,  1889,  dis- 
missed him  from  their  service,  on  the  ground  that  he  had 
been  guilty  of  gross  neglect  of  duty.  They  refused  to  pay 
him  any  wages  in  lieu  of  notice,  andf  they  published  his  name 
(with  other^  in  a  printed  monthly  circular  or  calendar  ad- 
dressed to  tneir  servants,  stating  m  it  that  he  had  been  dis- 
missed, and  the  nature  of  the  offence  for  which  he  was  dis- 
missed. The  circular  was  headed :  "  Great  Northern  Rail- 
way. The  staff  are  informed  that  the  following  punishments 
have  been  inflicted  for  serious  offences  during  the  month  of 
June."  The  plaintiff  had  sued  the  defendants  in  the  Leeds 
county  court  for  wages  in  lieu  of  notice,  and  obtained  judg- 
ment against  them. 

Stephen,  J.,  held  that  the  occasion  of  the  publication  was 
privileged.     The  plaintiff  appealed. 

LumUy  Smith,  Q.  C  and  T,  L.  Wilkinson,  for  the  plaintiff. 

Murphy,  Q.  C,  Cyril  Dodd,  Q.  C,  and  Montagu  Lusky  for  the 
defendants  were  not  called  upon. 

Lord  Esher,  M.  R. — I  can  entertain  no  doubt  about  thiscase. 

48  A.  &  E.  R.  Cas.— 8 
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There  has  been  a  confusion  between  ihe  question  of  the  use  of 
a  privileged  occasion  with  the  question  whether 
coaaaiieft-  that  occasiou  had  or  had  not  arisen.  The  point 
prifii!«U.  which  the  learned  judge  decided  was,  that  the  oc- 
casion had  arisen  for  the  defendants  to  do  what 
they  did — not  that  they  had  used  the  occasion  rightly.  If 
the  plaintiff  meant  to  assert  that  the  defendants  had  used  the 
occasion  wrongly,  he  ought  to  have  insisted  that  that  was  the 
question  to  be  tried,  and  there  ought  to  have  been  some  sug- 
gestion of  malice  on  the  part  of  the  defendants,  or  wilful  mis- 
user by  them  of  the  occasion.  There  ought  to  have  been 
evidence  given  of  that ;  but  there  was  none,  and,  therefore, 
the  only  question  was,  whether  the  occasion  had  arisen.  The 
occasion  had  arisen  if  the  communication  was  of  such  a  nature 
that  it  could  be  fairly  said  that  those  who  made  it  had  an  in- 
terest in  making  such  a  communication,  and  those  to  whom 
it  was  made  had  a  corresponding  interest  in  having  it  made 
to  them.  When  those  two  things  co-exist,  the  occasion  is  a 
privileged  one,  and  the  question  whether  it  was  or  was  not 
misused  is  an  entirely  different  one. 

Can  anyone  doubt  that  a  railway  company,  if  they  are  of 
opinion  that  some  of  their  servants  have  been  doing  things 
which,  if  they  were  done  by  their  other  servants,  would  seri- 
ously damage  their  business,  have  an  interest  in  stating  this 
to  their  servants?  And  how  can  it  be  said  that  the  servants 
to  whom  that  statement  is  made  have  no  interest  in  hearing 
that  certain  things  are  being  treated  by  the  company  as  mis- 
conduct, and  that,  if  any  of  them  should  be  guilty  of  such 
misconduct,  the  consequence  would  be  dismissal  from  the 
company's  service  ?  I  cannot  imagine  a  case  in  which  the 
reciprocal  interest  could  be  more  clear.  That  was  the  ques- 
tion for  the  learned  judge  to  decide  ;  and  I  have  no  doubt 
that  this  appeal,  which  asks  us  to  say  that  he  was  wrong, 
must  be  dismissed. 

Fry,  L.  J. — I  am  entirely  of  the  same  opinion.  It  is  clear, 
in  my  view,  that  there  was  a  reciprocity  of  interest  between 
the  railway  company  and  their  servants. 

Lopes,  L.  J. — I  think  this  case  comes  clearly  within  the 
rule  which  is  stated  in  Odgers  on  Libel  (2nd  ed.  p.  238) : 
**  Where  the  defendant  has  an  interest  in  the  subject  matter 
of  the  communication,  and  the  person  to  whom  the  communi- 
cation is  made  has  a  corresponding  interest,"  the  occasion  is 
privileged. 

It  is  said  that  the  plaintiffs  name  need  not  have  been  men- 
tioned by  the  defendants,  and  that  the  privilege  of  the  occa- 
sion was  lost  because  his  name  was  mentioned.     That  is  not 
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SO-  It  might  possibly  be  that  the  mentioning  of  his  name 
could  be  suggested  as  evidence  of  malice  on  the  part  of  the 
defendants — not  that  I  think  the  suggestion  could  be  main- 
tained  for  one  moment.  But,  at  any  rate,  it  could  only  be 
used  as  evidence  to  show  that  the  defendants  had  abused  the 
«>ccasion,  not  that  the  occasion  did  not  exist.  I  think  the  ap- 
peal should  be  dismissed. 
Appeal  dismissed. 

Libel— Liability  of  Railroad  Company  for  Publication  of  Names  of  Dis- 
charged Employes  with  Offenses  Committed. — See  Missouri  Pac.  R.  Co.  v. 
Richmond  ( fex.),  38  Am.  &  Eng.  R.  Cas.  241  ;  Bacon  v,  Michigan  Cent. 
R.  Co  (Mich.),  20  Id.  633.  note 637  ;  Bacon  v.  Michigan  Cent.  R.  Co.,  31 
Id.  357,  note  363. 

Same — Unauthorized  Publications  by  Newspapers  as  to  Discharge  of  Em- 
ploye— Liability  of  Company.— In  Henry  "Z/.  Pittsburg  &L.  E.  R.  Co..  139 
Pa.  St.  289,  the  plaintiff  sought  to  hold  the  defendant  company  responsi- 
ble in  damages  because  (a)  he  was,  as  he  alleged,  suspended  from  the  ser- 
vice of  the  com{>any  maliciously,  and  without  probable  cause,  under  cir- 
cumstances which  tended  to  cast  suspicion  upon  his  integrity,  and  that, 
aftec  an  investigation,  lie  was  not  reinstated,  although  the  result  of  said  in- 
vestigation shows  that  he  had  committed  no  fraud  upon  the  company : 
and  {J})  that  the  defendant  company,  through  its  general  superintendent, 
Elliott  Holbrook  (one  of  the  defendants),  at  the  time  of  such  suspension, 
and  at  various  times  from  then  until  the  time  of  the  discharge,  and  there- 
after, caused  to  be  published  in  the  newspapers  in  the  city  of  Pittsburgh 
various  libelous  articles,  the  substance  of  which  was  that  the  plaintiff  and 
his  co-employes  had  been  guilty  of  dishonest  conduct  in  their  employment ; 
had  robbed  the  company,  and  appropriated  the  money  to  their  own  use ; 
that  well  grounded  suspicions  and  charges  of  this  fact  had  caused  the  sus- 
pension aK>resaid  ;  and  that  subsequent  investigation  had  established  the 
truth  of  these  suspicions  and  charges.  It  was  further  alleged  that  the  said 
Elliott  Holbrook  was  the  highest  officer  of  the  company  in  Pittsburgh,  and 
had  G;eneral  authority  to  give  the  public  whatever  information  he  saw  fit, 
in  reference  to  the  affairs  of  the  road,  and  to  decide  what  information  was 
proper  to  be  so  given,  and  to  speak  for  the  comp)any  generally  in  reference 
to  the  affairs  of  the  road  coming  within  his  department,  and  that  he  per- 
sonallv  conducted  and  controlled  the  investic^ation  aforesaid.  It  appeared 
that  tne  plaintiff  was  in  the  employ  of  the  defendant  company,  as  traveling 
passenger  agent,  in  the  passenger  ticket  department.  By  reason  of  al- 
leged irregularities  in  this  department,  the  general  superintendent,  in  the 
year  1887,  suspended  all  the  employes  therein  pending  an  investigation. 

In  considering  the  liability  of  the  defendant  company  the  court  said  : 
"  The  right  to  do  this  was  not,  and  could  not  well  be,  disputed,  without  a  ' 
greater  shock  to  the  relations  of  employer  and  employe  than  we  are  dis- 
posed to  sanction.  A  railroad  corporation,  or  an  individual,  may  discharge 
an  employe  with  or  without  cause  at  pleasure,  unless  restrained  by  some 
contract,  so  that  I  do  not  see  that  the  questions  of  malice  and  want  of 
probable  cause  have  anything  to  do  with  the  case.  If  an  employer,  in  dis- 
charging a  clerk  or  other  employe,  casts  an  unjust  imputation  upon  his 
character,  that  is  c^uite  another  matter,  and  for  which  he  might  be  held 
responsible.  In  this  case  no  aspersion  appears  to  have  been  cast  upon 
plaintiff's  character,  except  such  as  in^ht  be  inferred  from  his  suspension. 
No  charge  was  made  against  him.  The  other  charge — that  the  railroad 
company  was  responsible  for  a  libel  published  by  its  general  superintend- 
ent—is yet  more  novel.     It  would  certainly  be  carrying  the  doctrine  of  re- 
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sfondeat  superior  to  an  extreme  length.  The  doctrine  is  hard  enough  as  it 
IS,  and  we  are  not  disposed  to  push  it  further.  There  was  not  a  scintilla 
of  testimony  to  show  that  the  company  published  a  libel,  authorized  any- 
one else  to  do  so,  or  knew  that  it  had  been  done.  It  appeared  that  when 
it  became  known  that  irregularities  were  supposed  to  exist  in  the  ticket 
department  of  the  company,  a  number  of  reporters,  with  the  irrepressible 
enterprise  for  which  they  are  somewhat  celebrated,  proceeded  in  their  own 
way  to  investi^te  the  matter,  and  lay  the  fruits  thereof  before  the  public 
through  the  Pittsburgh  newspap>ers.  But  there  was  no  evidence  that  these 
articles  were  dictated  or  even  inspired  by  the  company,  or  by  Mr  Hoi- 
brook.  That  he  was  beset  by  the  reporters  for  information  is  certain ; 
that  he  gave  verv  little,  and  that  very  reluctantly,  is  equally  certain.  And 
even  if  he  furnished  all  the  information  which  the  plaintiff  imputes  to  him. 
it  would  not  make  hiih  responsible  for  a  libel,  unless  he  went  one  step  fur- 
ther, and  procured  its  publication.  Of  this  there  was  no  evidence.  The 
proprietors  of  the  respective  newspapers  may  or  may  not  be  responsible 
in  damages  for  the  publication ;  the  defendant  company  and  Mr.  Holbrook 
clearly  are  not.  We  are  of  opinion  that  the  plaintiff  has  no  case,  and  that 
the  nonsuit  was  properly  entered.    Judgment  affirmed." 


Knahtla 

V, 

Oregon  Short  Line  &  U.  N.  R.  Co. 

{Oregon  Supreme  Court,  June  24,  iSgi,) 

Matttr  and  Servant— Defective  Bridge — Pleading  — In  an  action  for  per- 
sonal injury  to  an  employe  of  a  railroad  company,  caused  bv  a  train  falling 
through  a  bridge,  no  recovery  can  be  had  against  the  defendant  because 
of  the  defective  construction  of  such  bridge  where  the  complaint  merely 
avers  negligence  in  failing  to  repair  it. 

Failure  to  Repair  Bridge— Evidence  of  Defective  Construction.— In  such  an 
action,  evidence  of  the  manner  in  which  the  bridge  was  constructed  is  ad- 
missible under  averments  charging  failure  to  repair,  not  as  an  indepedent 
ground  of  liability  but  to  show  the  particular  manner  in  which  it  was  out 
of  repair. 

Bridge  Undermined  by  Extraordinary  Ftood— Failure  to  Repair— Injury  to 
Employe. — The  fact  that  a  railroad  company's  bridge  was  rendered  defect- 
ive and  dangerous  by  an  unusual  flood  which  could  not  have  been  reasona- 
bly anticipated,  will  not  relieve  the  company  from  liability  for  an  injury  to 
•an  employe  caused  thereby  where  it  appears  that  the  company  has  had 
time,  in  the  exercise  of  reasonable  care  and  diligence,  to  discover  the  in- 
jury  to  the  bridge  and  to  prevent  the  accident.  It  is  a  question  for  the 
jury  whether  pr  not  the  company,  by  the  exercise  of  reasonable  prudence, 
might  have  discovered  and  repaired  the  defect. 

Fellow  Servants — Section  Hand  and  Conductor  and  Engineer. — An  engi- 
neer and  conductor  of  a  work  train  are  fellow  servants  of  a  section  hand 
riding  to  his  work  upon  such  train,  although  such  section  hand  has  no 
duties  to  perform  upon  the  train. 

Removal  of  Causes— Refusal  of  U.  S.  Court  to  Entertain  Jurisdiction.— A 
state  court  does  not  lose  jurisdiction  of  a  cause  by  making  an  order  trans- 
ferring it  to  the  circuit  court  of  the  United  States,  when  the  latter  court 
refuses  to  entertain  jurisdiction. 
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Special  Findings— Right  to  Have  Propositions  Answered. — Under  Hill's 
Code,  §J  215,  340.  a  party  has  no  absolute  right  to  have  the  jury  answer  cer- 
tain propositions  of  fact  (embodied  in  a  series  of  questions,)  which  the  lat- 
ter section  directs  him  to  submit  at  the  close  of  the  evidence.  The  dis- 
cretion of  the  trial  court  in  refusing  to  require  the  jury  to  make  special 
findings,  is  not  reviewable. 

Appeal  from  Wasco  Circuit  Court. 

This  is  an  action  to  recover  damages  for  injuries  received 
by  plaintiff  in  a  wreck  on  defendant's  road,  caused  by  the 
giving  way  of  9  bridge  near  the  Cascade  Locks,  and  the  fall- 
ing through  of  a  train  on  which  plaintiff  was  being  carried. 
After  the  service  of  process,  and  before  the  time  for  answer- 
ing had  expired,  the  defendant  company  filed  a  general  de- 
murrer, and  at  the  same  time  filed  a  petition  for  removal  of 
the  cause  to  the  circuit  court  of  the  United  States,  accompa- 
nied by  the  usual  bond  ;  whereupon  the  bond  was  approved, 
and  an  order  made  transferring  the  cause  to  the  United  States 
court.  Afterwards  that  court  made  an  order  remanding  the 
cause  to  the  state  court  for  want  of  jurisdiction,  and  upon  the 
filing  of  a  properly  certified  copy  of  the  order,  the  state  court 
assumed  jurisdiction,  and  proceeded  with  the  trial  of  the  cause. 
Plaintiff,  .who  is  a  common  laborer,  was  in  the  employ  of  tjie 
defendant  as  a  section  hand  on  a  section  of  the  road  near  the 
Dalles,some40or  somiles  from  the  place  of  accident.  On  the 
day  before  the  accident,  the  road  having  become  obstructed  by 
landslides,  the  plaintiff  was  ordered  by  the  roadmasterof  de- 
fendant to  leave  his  section,  and  go  with  the  men,  in  charge  of 
the  roadmaster,  on  a  delayed  passenger  train  of  the  company,  to 
assist  in  clearing  the  road  of  slides  between  the  Cascade  Locks 
and  Bonneville.  The  material  allegations  of  the  complaint, 
omitting  formal  allegations,  are  as  follows:  "That  on  or 
about  the  2d  day  of  February,  1890,  and  while  the  defendant 
was  transporting  the  plaintiff  upon  its  cars  from  the  place 
where  he  had  previously  been  employed  to  a  place  where 
further  repairs  had  to  be  made,  the  defendant,  negligently 
and  carelessly,  permitted  its  line  of  track,  and  the  bridges 
thereon,  to  become  and  remain  out  of  repair  and  unsafe 
and  negligently  and  carelessly  failed  to  properly  inspect 
said  line  of  track  and  bridges,  and  to  keep  proper  watch  and 
oversight  over  the  same,  and  to  ascertain  and  report  the  con- 
dition thereof ;  and  especially  of  a  certain  bridge  on  the  line 
of  said  road  situated  between  Cascade  Locks  and  L<3wer  Cas- 
cades, over  and  across  which  the  plaintiff  wasrequired  to  go 
to  get  to  the  place  where  the  defendant  required  his  services 
as  aforesaid,  and  which  bridge  the  defendant  negligently  and 
carelessly  permitted  to  become  and  remain  out  of  repair,  and 
in  an  unsafe  condition,  and  negligently  and  carelessly  failed 
to  keep  a  proper  watch  and  oversight  over  the  same  as  afore- 
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said,  and  negligently  and  carelessly  failed  and  omitted  to  as- 
certain the  condition  of  the  same,  and  to  report  it  to  the  offi- 
cers in  charge  of  the  train  upon  which  the  plaintifif  was 
being  carried,  as  aforesaid.  That  while  the  plaintiff  was  being 
carried  across  the  said  bridge  by  the  defendant,  in  its  cars  as 
aforesaid,  by  reason  of  the  defective  and  unsafe  condition  of 
said  bridge,  and  by  reason  of  the  failure  of  the  defendant  to 
keep  a  proper  watch  and  oversight,  and  to  ascertain  and  re- 
port the  condition  thereof  to  the  officers  in  charge  of  said 
train  upon  which  the  plaintiff  was  riding,  and  by  reason  of 
the  negligence  and  carelessness  of  the  defendant's  said  offi- 
cers in  not  keeping  a  proper  lookout  and  in  operating  said 
train,  the  said  bridge,  and  the  railroad  track  upon  the  same, 
gave  way  and  the  plaintiff  was  precipitated  through  the  same, 
whereby  he  was  greatly  bruised, "  etc. ;  pleading  permanent 
injury.  The  train  upon  which  plaintiff  was  being  carried 
left  the  Dalles  in  the  forenoon  of  the  day  before  the  accident, 
and  reached  the  Cascade  Locks  at  2:30  P.  M.  Communica- 
tion was  there  had  with  the  ti;-ain  dispatcher  at  the  Dalles 
who  had  charge  of  trains  on  that  division  of  defendant's  road, 
and  the  train  was  ^iven  **  working  orders "  between  the 
Locks  and  Bonneville,  4J  miles,  which  entitled  it  to  run  in 
cither  'direction  between  these  points,  as  against  all  other 
trains.  The  train  then  proceeded,  west  bound,  passing  over 
bridge  No.  68,  the  giving  way  of  which  caused  the  accident, 
and  found  the  slide  about  a  half  a  mile  west  of  this  bridge. 
The  workmen,  some  20  or  30,  undercharge  of  the  roadraaster, 
commenced  to  remove  the  slide,  and  continued  to  work  un- 
til about  dusk,  when  they  walked  back  to  the  Cascade  Locks 
for  the  night,  'the  train  having  in  the  meantime  returned  to 
the  Locks.  The  next  morning  more  men  were  procured, 
who,  with  the  engine  and  a  caboose,  the  passengers  and 
coaches  having  been  left  at  the  Locks,  proceeded,  west  bound, 
to  the  scene  of  the  wreck  the  night  before  ;  and  while  pass- 
ing over  the  bridge  in  question  it  gave  way,  letting  the 
caboose  and  all  the  men  into  the  bottom  of  the  creek,  killing- 
several,  and  severely  injuring  others,  plaintiff  being  one  of 
the  latter.  The  defendant  by  its  answer  denied  the  negli- 
gence charged  or  any  negligence ;  pleaded  the  negligence 
of  fellow  servants,  and  of  the  plaintiff,  as  causing  and  con- 
tributing to  the  injury;  also  that  the  alleged  accident  was 
caused  by  a  freshet  arising  from  natural  causes,  without  the 
fault  and  knowledge  of  defendant,  which  had  arisen  during 
the  night  and  morning  preceding  the  accident;  and  alleg- 
ing that  as  at  the  time  of  the  injury  the  plaintiff,  with  other 
workmen,  was  out  upon  the  defendant's  road  engaged  in  re- 
pairing and  keeping  the  same  open  from  obstruction  thereon 
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arising  without  the  fault  of  defendant,  and  arising  from  nat- 
ural causes,  the  accident  occurring  and  injury  sustained 
thereby,  if  any,  was  a  part  of  the  risk  of  the  employment  of  the 
plaintifif.  The  reply  put  in  issue  the  affirmative  matter 
pleaded.  The  trial  resulted  in  a  verdict  and  judgment  in 
favor  of  plaintiff,  from  which  this  appeal  is  taken. 

Zera  Snow^  for  appellant. 

A.  S.  Bennett,  for  respondent. 

Bean,  J. — The  record  contains  numerous  assignments  of 
error,  based  upon  exceptions  duly  taken  to  the  ruling  of  the 
court,  during  the  progress  of  the  trial,  on  the  admission  of 
testimony,  and  its  giving  and  refusing  instructions  to  the 
jury.  We  shall  proceed  to  examine  such  of  these  as  we  deem 
material. 

I.  It  is  contended  by  appellant  that  the  court  below  lost 
jurisdiction  of  this  cause  by  the  petition  of  defendant  for 
removal  to  the  circuit  court  of  the  United  States,  ^^^^^  ^f 
and  by  the  order  approving  its  bond,  and  transfer-  rasM  surin. 
ring  its  cause  to  that  court.  The  circuit  co'urt  of  <tetu«  or 
Wasco  county  had,  under  the  constitution  and  laws  ■*•*•  '•■'^• 
of  the  United  States  and  of  this  state,  original  jurisdiction: 
of  the  subject  matter  and  of  the  parties  in  this  case.  That 
jurisdiction  was  formally  invoked  by  the  filing  of  a  cofh- 
plaint  and  service  of  process  on  defendfant,  and  the  court  was 
m  the  exercise  of  its  unquestioned  powers  in  the  premises 
when  the  petition  for  removal  was  filed  by  defendant.  Upon 
the  filing  of  the  petition  and  bond  the  circuit  court  for  Wasco 
county  passed  the  order  required  by  the  statute  of  the  United 
States  governing  the  removal  of  causes  from  the  state  to  the  fed- 
eral courts,  but  the  federal  court  refused  to  entertain  jurisdic- 
tion, and  remanded  the  cause  to  the  state  court,  and  its  decision 
on  that  question  is  final.  In  re  Pennsylvania  Co.,  137  U.  S. 
451.  It  follows,  therefore,  that  the  cause  never  has  in  fact  been 
removed  to  the  circuit  court  of  the  United  States.  The  re- 
moval is  not  complete  until  the  United  States  court  has  taken 
jurisdiction,  and  this  it  has  refused  to  do,  so  that  the  state 
court  never  lost  its  jurisdiction.  When  the  circuit  court  of 
Wasco  county  granted  the  application  for  removal  of  the 
cause,  it  simply  declined  to  proceed  further  in  the  matter : 
but  when  it  was  ascertained  that  the  order  for  removal  was 
improper,  and  that  the  United  States  court  did  not  have 

{'urisdiction,  the  cause  revived  in  the  state  court,  and  should 
lave  been  proceeded  with  as  though  no  order  of  removal 
had  been  made.  Thacher  v,  McWilliams,  47  Ga.  306 ;  lix 
parte  State  v,  Ins.  Co.,  50  Ala.  464.  In  Baltimore  &  O.  R. 
Co.  V.  Koontz,  104  U.  S,  15,4  Am.  &  Eng.  R.  Cas.  105. 
Mr.  Chief  Justice  Waite,  in  discussing  the  proceedings  lii 


Digitized  by  LjOOQ  IC 


I20  KNAHTLA  V.   OREGON   S.   L,  &   U.   N.   R.   CO.      [VOL.  4JB 

the  United  States  court  on  a  motion  to  remand  a  cause  re- 
moved from  the  state  court,  said  :  "  When  the  suit  is  dock- 
eted in  the  circuit  court,  the  adverse  party  may  move  to  re- 
mand. If  his  motion  is  deoided  against  Kim,  he  may  save 
the  point  on  the  record,  and  after  final  judgment  bring  the 
case  here  for  review,  if  the  amount  involved  is  sufficient  for 
our  jurisdiction.  If,  in  such  a  case,  we  think  his  motion 
should  have  been  granted,  we  reverse  the  judgment  of  the 
circuit  court,  and  direct  that  the  suit  be  sent  back  *  to  the 
state  court,  to  be  proceeded  with  there  as  if  no  removal  had 
been  had.' "  So  in  Germania  F.  Ins.  Co.  v,  Francis,  52  Miss. 
466,  Mr.  Justice  Campbell  says:  **  An  order  for  removal  in 
a  case  not  embraced  by  act  of  congress.is  void,  and  has  no 
effect  in  legal  contemplation  and,  although  its  practical  effect 
may  be  an  interruption  improperly  of  the  prosecution  of  the 
cause  in  the  state  court,  the  cause  is  to  be  considered  as  hav- 
ing been  all  the  time^  pending  in  the  state  court,  which  de- 
layed to  see  if  the  United  States  court  would  take  jurisdic- 
tion and  finding  it  would  not,  proceeds  to  try  the  case  thus 
remitted  to  it  as  though  no  interruption  had  occurred." 

2.  The  next  contention  of  appellant  is  that  evidence  was  re- 
ceived and  a  verdict  permitted  by  instructions  upon  a  ground 
of  liability  not  pleaded. »  On  the  trial  evidence  was 
DefeftiTe  gi^Tcn  and  received,  under  defendant's  objection, 
r^^^^tT  ■  which  it  was  claimed  tended  to  show  that  the  bridge 
wxm^m^  which  fell  and  caused  plaintiff's  injury  wasa  defect- 
niieged.  ive  Structure,  £lnd  originally  improperly  and  negli- 

gently constructed.  At  tne  proper  time  the  de- 
fendant requested  the  court  to  charge  the  jury  that,  in  so  far 
as  this  case  is  concerned,  the  bridge  in  question  must  be  as- 
sumed to  have  been  constructed  in  a  proper  manner.  This 
the  court  refused  to  do,  but,  at  the  request  of  plaintiff,  in- 
structed the  jury  that,  if  it  appeared  from  the  evidence  that 
the  bridge  had  been  improperlv  or  negligently  constructed, 
and  by  reason  thereof  the  plaintiff  was  precipitated  through 
the  same  and  injured,  while  being  earned  by  the  defendant 
to  the  place  where  he  was  to  be  efti ployed,  ne  was  entitled 
to  recover.  The  point  of  the  objection  is  that  the  complaint 
only  charges  negligence  in  keepmg  the  bridge  in  repair,  apd 
in  failing  to  keep  a  proper  watch  and  oversight  over  it,  in 
order  to  ascertain  its  condition.  This  brings  us  to  the  alle- 
gations of  the  complaint.  The  cause  of  action  stated  in  the 
complaint  is  that  **  defendant  negligently  and  carelessly  per- 
mitted it  [bridge]  to  become  ana  remain  out  of  repair,  and 
in  an  unsafe  condition,  and  negligently  and  carelessly  failed 
to  keep  a  proper  watch  and  oversight  over  the  same,  and 
negligently  and  carelessly   omitted  to  ascertain  the  condi- 
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tion  of  the  same,  and  to  report  it  to  the  officers  in  chaise  of 
the  train  upon  which  plaintiff  was  being  carried."  These 
are  the  only  acts  of  negligence  charged  in  the  complaint,  so 
far  as  the  bridge  is  concerned,  and  the  only  ones  that  defend- 
ant was  called  upon  to  defend  against,  ^na,  as  necessary  con- 
sequences, the  evidence  on  the  part  of  plaintiff  must  be  di- 
rected to  the  proof  of  the  negligent  acts  charged,  and  the 
instructions  of  the  court  must  be  confirmed  to  its  allegations 
and  proof.  The  plaintiff  cannot  aver  negligence  in  one  par- 
ticular, and  on  its  trial  prove  that  defendant  was  negligent 
in  another  particular.  The  object  of  a  complaint  is  to  ap- 
prise the  court  and  opposite  party  ol  the  facts  relied  upon  for 
a  recovery  so  plainly  tnat  the  defendant  ma}'  be  prepared  to 
meet  them.  This  object  of  a  pleading  would  be  entirely 
defeated  if  a  plaintiff  had  a  right  to  aver  in  his  declaration 
one  ground  of  action,  and  on  the  trial  prove  another  and  dif- 
ferent one.  As  was  said  by  Earl,  J.,  in  South  wick  v.  Bank 
of  Memphis,  84  N.  Y.  429 :  "  Pleadings  and  a  distinct  issue 
are  essential  in  every  system  of  jurisprudence,  and  there  can 
be  no  orderly  administration  of  justice  without  them.  If  a 
party  can  allege  one  cause  of  action,  and  then  recover  upon 
anotner,  his  complaint  will  serve  no  useful  purpose,  but  rather 
to  ensnare  and  mislead  his  adversary."  There  is  no  doubt  that 
it  is  the  duty  of  a  railroad  company  to  furnish  for  the  use  of 
its  employes  a  reasonably  safe  track,  which  necessarily  in- 
cludes bndges,  ^nd  to  exercise  reasonable  care  to  keep  and 
maintain  the  same  in  a  good  and  safe  condition,  to  secure  as 
frequent  and  thorough  inspection  of  its  roadbed  and  track  as 
under  the  circumstances  may  reasonably  be  necessary  for 
the  purpose  of  discovering  any  defects  therein,  to  exercise 
care  in  the  selection  and  retention  of  its  servants,  and  to 
adopt  such  rules  and  regulations  as  may  reasonably  be  neces- 
sary to  guard  against  accident ;  and  if  the  master  fails  to 
perform  any  of  these  duties,  and  a  servant  is  injured,  he  is 
liable  in  an  action  for  damages  suffered  by  such  servant,  and 
any  duty  which  the  master  is  required  to  perform  for  the 
safety  of  his  servant  cannot  be  delegated  to  any  servant  of 
anj  grade,  so  as  to  exempt  the  master  from  liability  for  an 
injury  resulting  to  a  servant  from  its  non-performance.  An- 
derson V.  Bennett,  16  Or.  527  ;  Hartvig  ?/.  N.  P.  Lumber  Co., 
19  Or.  522,  Miller  v.  Southern  Pac.  R.  Co.,  (Or.)  26  Pac.  Rep. 
70.  The  measure  of  the  master's  duty  in  these  respects  is  to 
exercise  due  care,  and  prima  facie  he  is  presumed  to  have 
done  so.  Thus,  when  a  railroad  company  builds  its  road, 
lays  its  rails,  erects  its  bridges,  and  stocks  it  with  machinery 
and  cars,  it  is  presumed  to  have  done  so  with  due  care,  and 
is  not  liable  to  a  servant' for  an)'  defect  therein,  unless  negli- 
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gencecan  in  fact  be  shown  in  reference  to  the  particular  mat- 
ter producing  the  injury.  Warner  v.  Erie  R.  Co.,  39  N.  Y. 
468 ;  Wood,  Mast.  &  S.  §  346.  Therefore,  if  a  servant  is  in- 
jured by  defect  in  the  appliances  or  the  instrumentalities  o\ 
its  business,  he  must  show  some  fault  on  the  part  of  the  mas- 
ter, as  that  he  did  not  exercise  due  care  in  providing  them 
originally,  or  that  he  did  not  exercise  such  care  in  keeping 
them  in  repairs,  and  a  complaint,  in  an  action  for  such  in- 
jury, must  allege  the  particular  duty  which  the  master  failed 
to  perform. 

The  duty  of  a  master  to  exercise  due  care  in  providing 
proper  and  suitable  instrumentalities  and  appliances  is  as  sep- 
arate and  distinct  from  the  duty  to  exercise  such  care  tokeej) 
them  in  repairs  after  having  so  furnished  as  it  is  from  its  duty 
to  exercise  care  in  the  employment  and  retention  of  servants. 
Under  a  complaint  by  an  injured  servant,  charging  the  master 
neglected  to  exercise  proper  care  to  keep  the  appliances  of  its 
business  in  repair,  it  would  not  for  a  moment  be  claimed  that 
a  recovery  could  be  had  for  the  neglect  of  the  master  in  not 
employing  competent  servants,  or  in  promulgating  suitable 
and  proper  rules  for  the  government  of  its  business,  and  with 
no  more  reason  can  it  be  argued  that  a  recovery  can  be  had 
for  the  neglect  of  the  master  in  providing  the  appliances  in 
the  first  place.  It  is  the  duty  of  the  master  to  exercise  reason- 
able care  to  provide  safe  and  proper  appliances  for  the  use  of 
a  servant,  and  a  continuing  duty  to  exercise  such  care  to  keep 
such  appliances  in  proper  repair,  and  for  a  violation  of  cither 
he  is  liable  in  damages  to  an  injured  servant ;  but  the  com- 
plaint must  charge  negligence  in  reference  to  the  particular 
matter  producing  the  iniury,  and  the  evidence  and  instruc- 
tions of  the  court  should  be  confined  to  issues  made  in  the 
pleadings.  In  cases  of  this  character  the  complaint  should 
point  out  specifically  the  neglect  complained  of,  and  the  trial 
should  be  had  on  the  issue  thus  made.  As  was  said  by 
Thayer,  J.,  in  Scott  v.  Oregon  R.  &  Navigation  Co.,  14  Or. 
228,  28  Am.  &  Eng.  R.  Cas.  414:  **  The  law  unfortunately 
can  only  lay  down  the  general  rules  for  the  guidance  of  the 
two  classes,  (master  and  servant.)  It  can  declare  generally 
the  obligations  they  are  under,  but  its  application  can  only 
be  made  to  the  facts  and  circumstances  of  the  particular  case, 
and  it  is  often  rendered  more  uncertain  by  failure  on  the  part 
of  the  court  administering  it  to  require  parties  in  the  plead- 
ing to  point  out  specifiically  the  acts  of  negligence  complained 
of,  and  to  confine  investigations  strictly  to  such  charges.  As 
we  have  already  said,  the  object  of  the  pleading  is  to  apprise 
the  court  and  opposite  party  of  pleader's  claims.  Certainly 
to  a  common  intent  it  is  all  that  is  required,  and   this  is  at- 
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tained  in  action  for  damages  resulting  from  neglig;ence,  when 
the  neglect  of  duty  relied  on  and  the  resultant  injury  are  de- 
scribed with  substantial  accuracy  :  but  as  the  duty  of  a  master 
to  provide  reasonably  safe  instrumentalities  and  appliances 
for  the  use  of  his  servants,  and  the  duty  to  exercise  clue  care 
to  keep  them  in  repair  after  being  so  furnished,  are  separate 
and  distinct  duties,  a  charg^e  of  negligence  in  one  will  not  be 
supported  by  proof  of  negligence  in  the  other.  Hence  where 
the  complaint  in  an  action  against  a  railroad  company  for 
personal  injuries  alleged,  as  the  grounds  for  plaintiff's  claims, 
negligence  on  the  part  of  the  company  in  running  its  trains 
over  a  portion  of  its  track  which  had  been  undermined  and 
rendered  dangerous  by  flood  of  waters,  plaintiff  is  not  entitled 
to  recover  for  defects  in  the  roadbed,  or  in  the  ties  or  ma- 
terial used  on  the  road."  Ely  v.  St  Louis,  K,  C.&  N.  R.  Co., 
77  Mo.  34,  16  Am.  &  Eng.  R.  Cas.  342.     So   where  the  com- 

Elaint  alleges  that,  by  reason  of  defendant's  negligence  in 
aving  and  using  insufficient  and  defective  machinery,  and 
the  proof  is  that  the  injury  was  caused  by  a  broken  frog, 
which  caused  plaintiff  to  fall,  he  cannot  recover.  Waldhier 
V,  Hannibal  &  St.  J.  R.  Co.,  71  Mo.  514.  2  Am.  &  Eng.  R.Cas. 
146.  So,  when  the  complaint  alleged  that  plaintiffs  injury 
was  occasioned  by  a  deep  hole  between  the  rails,  and  the  evi- 
dence was  that  it  was  between  the  rails  of  a  side  track,  it  was 
held  that  the  complaint  would  naturally  be  construed  to  refer 
to  the  main  track,  and  that  the  variance  was  material.  Bat- 
terson  v.  Chicago  &  G.  T.  R.  Co.,  49  Mich.  184,  8  Am.  &  Eng. 
R.  Cas.  12.  So  when  the  injury  is  alleged  to  have  been  com- 
.  mitted  by  the  defendant  carelessly  running  its  train  against 
a  horse,  it  is  not  competent  for  the  plaintiff  to  prove  that  the 
railroad  track  was  not  fenced,  or  that  the  cars  were  not  pro- 
vided with  air-brakes,  or  any  other  negligence  than  that 
averred.  Toledo  W.  &  W.  R.  Qo.v,  Foss.  88  111.  551.  In  this 
case  the  complaint  does  not  aver  that  the  defendant  did  not 
exercise  proper  care  in  the  original  construction  of  the  bridge 
in  question,  but  permitted  presumedly,  a  safe  bridge  to  be- 
come out  of  repair.  That  was  the  only  issue  presented  by 
the  pleadings,  and  the  only  one  that  should  have  been  tried. 
It  is  clear,  therefore,  that  although  its  construction  as  an 
abstract  proposition,  may  be  unobjectionable,  the  vice  of  it 
lies  in  its  inapplicability  t^  the  issues  made  by  the 
pleadings.  It  authorized  the  jury  to  find  a  verdict  w»i""«r 
upon  a  liability  not  pleaded,  and  we  have  repeated-  "|j|jJi,J7«* 
ly  held  it  to  be  error  for  the  court  to  give  the  jury  whteh  bridge 
instructions,  however  correct,  as  abstract  propo-  wancQi- 
sitions  of  law,  if  not  within  the  issues.  Willis  v,  •*«•■«••*• 
Oregon  R.  &  Navigation  Co.,  11  Or.  257,  17  Am.  &  Eng.  R. 
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Cas.  539;  Breon  v.  Henkle,  14  Or.  494;  Roberts  v.  Parrish, 
17  Or.  5^83;  Woodward  v.  Oregon  R.  &  Navigation  Co.,  .18 
Or.  289.  The  instructions  could  not  do  otherwise  than  mis- 
lead the  jury  upon  a  vital  point  in  the  case,  and,  although  the 
court  on  its  own  motion  may  have  stated  the  issues  correctly 
to  the  jury,  such  fact  would  not  cure  the  error,  as  it  is  im- 
possible to  tell  which  instructions  the  jury  adopted  to  guide 
them  in  their  deliberations,  or  upon  which  liability  they  based 
their  verdict.  The  charge  being  that  defendant  negligently 
and  carelessly  suffered  and  permitted  the  bridge  to  become 
out  of  repair,  and  in  an  unsafe  condition,  it  was  incumbent  on 
the  plaintiff  to  prove  that  the  bridge  was  in  such  condition, 
and  that  it  resulted  from  defendant's  negligence.  It  was,  we 
think,  competent  for  plaintiff  to  prove  the  manner  in  which 
the  bridge  was  constructed,  not  as  an  independent  ground  of 
liability,  but  for  the  purpose  of  showing  the  particular  man- 
ner in  which  it  was  out  of  repair,  and  for  that  purpose  the 
evidence  offered  and  admitted  may  have  been  competent; 
but,  as  we  have  already  said,  the  instruction  was  erroneous, 
because  it  authorized  the  jury  to  find  a  verdict  on  an  issue 
not  made  by  the  pleadings.  This  is  not  a  case  like  those  cited 
by  respondent's  counsel,  where  the  neglect  of  duty  relied  on, 
and  the  resultant  injury,  are  described  with  substantial  ac- 
curacy, but  there  is  a  variance  which  the  courts  held  imma- 
terial between  the  allegations  and  proof  in  some  of  the  par- 
ticular defects  which  caused  the  injury.  This  is  a  case  where 
the  plaintiff  has  stated  in  his  complaint  one  cause  of  action, 
and  been  permitted  to  recover  on  a  different  one.  He  averred 
negligence  of  one  kind,  and,  under  the  instructions  of  the 
court  given  at  his  request,  the  jury  were  authorized  to  find 
a  verdict  on  proof  of  negligence  of  another  kind,  not  referred 
to  in  the  complaint,  and  in  this  there  was  error.  Carter  v, 
Kansas  City,  St.  J.  &  C.  B.  R.  Co.,  65  Iowa,  287;  Miller  v. 
Chicago  &  N.  W.  R.  Co.,  66  Iowa,  364.  We  think,  therefore, 
there  was  error  in  giving  the  instructions  complained  of. 

3.  Plaintiff  alleges  as  one  of  the  grounds  of  recovery  that, 
*'  by  reason  of  the  negligence  and  the  carelessness  of  the  de- 
*.  4.  V  ^  fendant  officers  in  not  keeping  a  proper  lookout, 
Mideoidiirtor  ^nd  in  Operating  the  said  train,  [referring  to  the 
Md  enciiMr  train  upon  which  plaintiff  was  riding  at  the  time 
wrroMiow  of  the  accident,]  the  said  bridge  and  the  railroad 
««rTAiti.  track  upon  the  same  gave  way,"  etc.  As  an  an- 
swer to  this  cause  of  action,  the  defendant,  among  other  things, 
-relied  both  in  the  pleading  and  proof,  upon  the  proposition 
that  the  engineer  and  conductor  on  the  train  were,  at  the  time 
of  the  accident,  fellow  servants  of  the  plaintiff,  for  the  negli- 
gence of,  whom  defendant  was  not  liable.     In  the  disposition 
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of  this  question  it  must  be  kept  in  mind  that  the  train  had.  On 
the  day  previous,  ceased  to  be  a  passenger  train,  but  had  be- 
come a  work  train,  and  at  the  time  of  the  accident  was,  with 
the  workmen  aboard,  patroling  the  road,  under  the  direction 
of  the  roadmaster,  for  the  purpose  of  opening  the  same  by 
removing  any  obstruction  which  may  have  accumulated 
thereon.  Wfien  the  train  left  the  Cascade  Locks  on  the 
morning  of  the  accident,  it  was  for  the  purpose  of  opening 
up  the  road,  and  the  conductor  and  engirieer  were  engaged 
in  the  same  common  employment  with  plaintiff.  There  was 
one  general  object  to  be  attained.  They  were  each  engaged 
in  furthering  the  same  general  object,  and  under  the  direc- 
tion of  the  same  roadmaster.  They  were  as  much  at  work 
while  riding  on  the  train  as  when  actually  engaged  in  remov- 
ing obstructions,  although  at  the  time  of  the  accident  plaintiff 
had  no  active  duty  to  perform.  The  fact  that  he  had  no  ac- 
tive duty  to  perform  while  riding  from  one  point  of  work  to 
another  did  not  make  him  any  the  less  an  employe  during 
those  times.  He  could  not  be  an  employe  while  at  work  at 
one  place  of  obstruction,  and  while  riaing  to  the  next  become 
a  passenger  and  at  the  next  obstruction  become  an  employe 
ag^in.  They  worked  as  they  went,  wherever  they  found 
work  to  do,  each  doing  his  particular  part. 

That  a  master  is  not  liable  for  an  injury  to  his  servant, 
caused  by  the  negligence  of  a  fellow  servant,  is  elementary. 
The  reason  which  is  said  to  lie  at  the  foundation  of  this  rule 
is  that,  when  a  person  engages  in  any  employment,  he  vol- 
untarily takes  upon  himself  all  the  ordinary  risks  belonging 
to  the  particular  service  in  which  he  is  employed,  among 
which  is  the  negligence  of  fellow  servants.  The  want  of 
proper  care  and  attention  on  the  part  of  the  conductor  and 
engineer  of  the  train  upon  which  plaintiff  was  riding  at  the 
tirae  of  the  accident  was  one  of  tne  risks  attending  his  em- 
ployment. The  particular  labor  in  which  he  was  engaged 
mvolved  the  use  of  the  very  cars  and  locomotive  to  which  the 
accident  which  caused  the  injury  occurred,  and  it  seems  to 
us,  therefore,  clear  that,  under  the  particular  circumstances 
of  this  case,  the  conductor  and  engineer  were  fellow  servants 
with  plaintiff.  Blake  v.  Maine  Cent.  R.  Co.,  70  Me.6o  ;  Rus- 
sell V.  Hudson  River  R.  Co.,  17  N.  Y.  134;  Howland  v.  Mil- 
waukee, L.  S.  &  W.  R.  Co.,  54  Wis.  226,  5  Am.  &l  Eng.  R. 
Cas.  578;  Dallas  v.  Gulf,  C.  &  S.  F.  R.  Co.,  61  Tex.  196,  21 
Am.  &  Eng.  R.  Cas.  575  ;  Abend  v,  Terre  Haute  &  I.  R.  Co., 
Ill  111.  202,  17  Am.  &  Eng.  R.  Cas. 614;  Prather?^  Richmond 
&  D.  R.  Co.,  80  Ga.  427.  There  is  a  respectable  line  of  au- 
thorities which,  adopting  the  superior  servant  criterion,  hold 
that  a  conductor  or  engineer  and  employes,  subject  to  their 
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direction  and  control,  are  not  fellow  servants,  and  such  arc 
the  authorities  cited  by  respondent's  counsel,  but  they  have 
no  application  to  the  facts  in  this  case.  The  plaintiff  here 
was  in  no  way  working  under  the  direction  and  control  of 
either  the  conductor  or  engineer.  \V  hat  has  been  said  in 
reference  to  the  conductor  and  engineer  being  fellow  ser- 
vants of  plaintiff,  for  whose  negligence  in  the  operation  of 
the  train  defendant  would  not  be  liable,  is  only  intended  to 
apply  to  the  charge  of  negligence  in  the  operation  of  the 
trains,  and  not  in  any  way  to  infringe  upon  the  well  settled 
doctrine  that  the  fact  that  the  negligence  of  a  co-servant 
caused  the  injury  will  not  relieve  the  master  from  liability, 
if  its  own  negligence  contributed  thereto,  and  if  the  negli- 
gence of  its  co-servant  would  not  have  caused  the  injury 
but  for  the  concurrent  negligence  of  the  master.  McKinney, 
Fel.  Ser.  §  i6;  Grand  Trunk  R.  Co.  v,  Cummings,  106  U.  S. 
700,  II  Am.  &  Eng.  R.  Cas.  254;  Rogers  r.  Leyden,  127  Ind. 
50;  Stringham  r.  Stewart,  100  N.  Y.  516;  Benzing  r.  Stein- 
way,  loi  N.  Y.  547;  Wood,  Mast.  &  S.  §  405. 

4.  The  defendant  by  its  answer  and  evidence,  among  other 
defenses  claimed  that  the  accident  by  which  plaintiff  was  in- 
jured was  occasioned  by  an  unusual  and  extraordi- 
DefeiRe  that  p^^y  flood,  which  had  arisen  during  the  night  and 
•xtniowii!**  morning  preceding  the  accident,  and  without  any 
narj.  fault  Or  negligence  on  its  part  the  bridge  was  so 

undermined  and  weakened  by  the  flood  as  to  give 
way  under  the  train  on  which  plaintiff  was  riding,  thereby 
causing  the  accident.  Upon  this  theory  of  the  case  the  court 
was  requested  to  instruct  the  jury  as  follows  :  **  If  the  jury 
believes  from  the  evidence  that  on  the  afternoon  or  evening 
of  the  day  previous  to  the  fall  of  the  bridge  in  question  the 
same  was  in  safe  condition  for  the  passing  of  trains  thereover : 
that  trains  had  so  passed  thereover  without  any  evidence  or 
indication  of  weakness  of  the  bridge;  that  the  bridge  had 
been  examined  on  the  day  previous  to  the  accident  by  the 
bridge  foreman,  Neff,  and  that  the  same  was  found  to  be,  and 
was,  in  safe  condition  for  the  passing  of  trains,  and  trains  had 
so  passed  thereover  thereafter  with  safety  ;  and  that  there- 
after, and  during  the  night,  an  unusual  fall  of  water  occurred, 
causing  an  extraordiny  and  unusual  freshet,  whereby  during 
the  night  the  bridge  had  become  undermined ;  and  that  this 
freshet  was  of  such  a  nature  that  it  was  unusual  and  extra- 
ordinary at  the  place,  and  of  such  a  nature  that  the  jury 
would  say  from  the  evidence  that  defendant  could  not,  by 
the  exercise  of  ordinary  and  reasonable  diligence,  have  an- 
ticipated the  same, — then  your  verdict  should  be  for  the  de- 
fendant.    By  this  request  the  court  was  asked  to  instruct  the 
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jury,  in  effect,  that  if,  during  the  night  preceding  the  acci- 
dent, the  bridge  had  become  undermined  by  such  an  un- 
usual and  extraordinary  flood  as  could  not,  by  the  exercise 
ol  ordinary  care  and  reasonable  diligence,  have  been  antici- 
pated by  defendant,  the  plaintiff  could  not  recover.  The 
measure  of  the  duty  of  a  railroad  company  in  constructing 
and  keeping  its  ways,  machinery,  track,  rolling  stock,  and 
plant  free  from  dangerous  defects  is  such  care  and  diligence 
as  a  cautious  and  prudent  man  would  exercise,  under  the 
same  circumstances.  In  the  location  and  erection  of  bridges 
and  trestles,  regard  should  be  had  to  the  size  and  character 
of  the  stream,  the  declivity  and  extent  of  the  watershed,  the 
nature  of  the  surrounding  country,  and  any  other  circum- 
stances which  would  probably  effect  the  flow  of  the  water. 
They  should  be  so  constructed  as  not  to  be  insufficient  and 
insecure  in  cases  of  usual  and  ordinary  floods  incident  to  the 
particular  section  of  the  country.  But  they  are  not  bound  to 
provide  against  extraordinary  and  unprecedented  floods, 
which  could  not  reasonably  have  been  foreseen  or  anticipated 
by  competent  and  skillful  persons.  Columbus  &  VV.  K.  Co. 
7f.  Bridges,  86  Ala.  448,  38  Am.  &  Eng.  R.  Cas.  136 ;  Gates  v. 
Southern  Minnesota  R.  Co.,  28  Minn,  no,  2  Am.  &  Eng.  R. 
CaS;  237 ;  International  &  G.  N.  R.  Co.  v.  Halloren,  53  Tex. 
46,  3  Am.  &  Eng.  R.  Cas.  343.  But  if  the  defective  condition 
of  the  bridge  in  this  case  wascaused^by  a  sudden  and  unprec- 
edented freshet,  as  defendant  claims,  such  facts  would  not 
relieve  the  defendant  from  liability  if  it  had  time,  in  the  ex- 
ercise of  reasonable  care  and  attention,  todiscoverthe  injury 
to  the  bridge  before  the  accident,  and  whether  it  did  or  did 
not  have  such  time  was  a  question  of  fact  for  the  jury,  which 
this  instruction  would,  if  given,  have  taken  from  them.  It 
was  the  duty  of  the  defendant  to  make  as  frequent  and  care- 
ful inspection  of  its  track  as  could  be  done  consistently  with 
the  conduct  of  its  business,  and  under  circumstances  of  more 
than  ordinary  peril,  as,  in  the  case  of  violent  and  unprece- 
dented storms,  it  was  its  duty  to  inspect  its  line  with  more 
than  ordinary  promptness  and'thoroughness,  and  in  particu- 
lar to  examine  such  portions  of  it  as  were  particularly  liable 
to  injury  by  storms.  Central  R.  &  Banking  Co.  v,  Kent,  84 
Ga.  351 ;  Patt.  Ry.  Ace.  Law,  §  286.  The  fact  that  the  de- 
fendant  did  not  know  of  the  defective  condition  of  the  bridge 
at  the  time  of  the  accident  does  not  necessarily  exonerate  it 
from  liability,  if,  by  the  exercise  of  reasonable  care  and  in- 
spection, it  could  have  discovered  and  remedied  the  defects, 
or  avoided  the  danger  incident  therefrom.  Benzing  v.  Stein- 
way,  loi  N.  Y.  547,  It  was  bound  to  know  the  condition  of 
this  bridge,  so  far  as  proper  inspection  would  have  enabled 
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it  to  know.  "  It  is  enough  to  prove  that  the  material  was  de- 
fective in  such  respect  that,  if  proper  inspection  had  been 
maintained,  its  defects  would  have  probably  been  ascertained 
in  time  to  nave  prevented  the  injury."  Shear.  &  R.  Neg-. 
223.  In  Wood  on  Master  &  Servant,  §  346,  it  is  said  :  "  The 
fact  that  the  defect  might  have  been  ascertained  by  proper 
examination  and  care  on  the  master's  part  is  sufficient  evi- 
dence of  negligence  to  charge  him  with  liability."  When 
thi§  bridge  became  unsafe  and  insecure  does  not  clearly  ap- 
pear from  the  evidence,  but  probably  some  time  during  the 
night  pending  the  accident,  although  the  evidence  of  plaint- 
iff tended  to  show  that  it  was  out  of  repair,  and  its  founda- 
tion considerably  undermined  two  or  three  days  before. 
Certain  it  is,  from  the  record  before  us,  the  court  could  say, 
as  a  matter  of  law,  that  the  injury  to  the  bridge  was  of  so  re- 
cent an  occurrence,  that  the  defendant,  by  the  exercise  of 
reasonable  care  and  prudence,  could  not  have  discovered  it» 
and  averted  the  accident,  or  that  the  defendant  exercised 
proper  care  and  oversight  over  the  road,  under  the  circum- 
stances. It  had  but  one  track  walker  on  this  section  of  the 
road,  whose  duty  it  was  to  pass  over  the  road  during  the 
night,  and  he  had  not  been  over  this  bridge  for  48  hours  be- 
fore the  accident,  and  we  think  it  was  a  question  for  the  jury 
to  say  whether,  under  these  circumstances  with  such  extra- 
ordinary storms  prevailing,  it  was  negligence  for  the  defend- 
ant  to  send  out  the  train  upon  which  plaintiff  was  being  car- 
ried without  making  any  investigation  to  ascertain  the 
condition  of  the  bridge  over  which  it  was  to  be  carried. 

5.  The  refusal  of  tne  court  to  permit  defendant  to  submit 
to  the  jury  propositions  of  tact  embodied  in  a  series  of  ques- 
tions for  answer  by  the  jury  is  also  assigned  as 
Rperiftiiiad-  error.  By  section  215,  Hill's  Code,  it  is  provided 
■imifiB'of  ^^^^  ^^^  court  may,  in  all  cases,  instruct  the  jury, 
propoiifioM.  if  they  render  a  general  verdict,  to  find  upon  par- 
ticular questions  of  fact,  to  be  stated  in  writing. 
Under  this  provision  it  was  held  in  Swift  v.  Mulkey,  14  Or. 
59,  that  it  was  descretionary  with  the  trial  court  whether 
the  jury  shall  be  required  to  find  on  any  particular  question 
of  fact  in  addition  to  the  general  verdict,  and  that  this  court 
will  not  undertake  to  review  the  rulings  of  the  trial  court 
thereon.  Counsel  tor  defendant  seeks  to  avoid  the  decision 
in  the  case  above  cited  by  claiming  that  the  propositions  sub- 
mitted in  the  case  at  bar  comes  within  the  terms  of  section 
340,  which  provides  that  **any  party  may,  when  the  evidence 
is  closed,  submit  in  distinct  and  concise  propositions  the  con- 
elusion  of  fact  which  he  claims  to  be  established,  or  the 
conclusions  of  law  which  he  desires  to  be  adjudged,  or 
both.     They  may  be  written  and  handed  to  the  court,  or^ 
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at  the  option  of  the  court,  oral,  and  entered  in  the  judge's 
minutes;'   and   thaft   under  this  section  the   right  to  sub- 
mit such  proposition  is  an   absolute  one,  and  not  subject 
to  the  discretion  of  the  trial  court.     The  proper  interpreta- 
tion of  the  language  of  this  section,  when  applied  to  jury 
trials  is  difficult  to  determine.     It  requires  that  the  conclu- 
sions of  fact  which  a  party  claims  to  be  established  by  the 
evidence  shall  be  submitted  in  distinct  and  concise  proposi- 
tions.    It  does  not  seem  to  contemplate  that  the  jury  shall 
be  required  to  determine  whether  such  conclusions  are  cor- 
rect or  not.     It  is  probably  the  intention  of  the  section  to 
permit  any  party,  when  the  evidence  is  closed,  to  submit,  in 
distinct  and  concise    proppsitions,  the  conclusions  of  fact 
which  he  claims  to  be  established,  for  the  purpose  of  inform- 
ing the  jury  of  his  claim,  and  aiding  them  in  arriving  at  a 
general  verdict.     But,  be  this  as  it  may,  we  do  not  think  it 
was  the  intention  of  this  section  to  give  a  party  an  abso- 
lute right  to  have  the  jury  answer  particular  propositions 
of  fact    embodied   in  a  series  of  questions.     Such   a  con- 
struction  would   have   the  effect  to  deprive  the  court  of 
the  discretionary  power  given  by  section  215.     The  presid- 
ing judge,  we  think,  has  the  right,  in  all  cases,  to  determine 
whether  the  jury  shall  be  required  to  make  special  findings, 
and  a  refusal,  on  his  part,  to  submit  particular  questions  for 
their  answer  cannot  be  assigned  as  error  in  this  court.     If 
the  court  was  obliged  to  require  the  jury  to  render  a  special 
verdict,  or  make  special  findings,  whenever  demanded,  no 
doubt  the  right  would  be  abused,  as  the  books  show  has  been 
done  in  states  where  by  statute  the  right  is  absolute,  by  demand- 
ing that  the  jury  should  answer  an  infinite  series  of  questions 
the  object  and  tendency  of  which  would  be  to  confuse,  em- 
barrass, and  confound  the  jury,  instead  of  elicting  the  facts 
upon  which  the  rights  of  the  parties  depend.     Nothing  in 
the  language  of  Mr.  Justice  Thayer  in  Smith  v.  Shattuck,  12 
Or.  362,  conflicts  in  any  way  with  the  conclusions  we  have 
reached.     There  are  no  doubt  many  cases  in  which  a  special 
verdict  or  special  finding  or  particular  question  of  fact  would 
be  a  most  valuable  aid  to  a  correct  determination  of  the  rights 
of  the  parties.     By  requiring  the  jury  to  pass  separately  and 
specifically  upon  each  controverted  question  of  fact  material 
to  the  issue,  in  many  important  cases,  a  more  careful  and 
methodical  consideration  of  the  testimony  by  the  jury  may 
be  secured,  and  the  precise  grounds  upon  "which  the  general 
verdict  is  based  will  be  disclosed.     But  in  what  cases  and 
under  what  circumstances,  such  special  verdict  of  findings 
shall  be  required,  must  rest  in  the  sound  discretion  of  the 
trial  court. 

48  a.  &  E.  r.  Gas.— 9 


Digitized  by  LjOOQ  IC 


130  KNAHTLA   V.   OREGON   S.    L.  &   U.   N.   R.   CO.      [ VOL.  48 

6.  There  are  many  other  assignments  of  error  containd  in 
the  record,  but  the  length  this  opinion  has  already  necessarily 
attained  forbids  our  examining  them  further.  An 
iHimr  awiffs  exception  was  reserved  to  every  instruction  asked 
roT^iiirtrae-  ^Y  defendant  and  refused,  and  to  every  instruction 
uoMi.  given  by  the  court  except  those  given  on  defend- 

ant's motion.  The  instructions  and  requests  for 
instructions  excepted  to  embrace  33  separate  and  distinct 
propositions  of  law,  and  cover  17  closely  printed  pages  of 
counsel's  brief,  and  are  many  of  them,  we  think,  inapplicable 
to  the  issue  made  by  the  pleadings.  We  have  neither  the 
time  nor  the  inclination  to  enter  upon  a  critical  examination 
of  the  legal  principles  sought  to  be  announced  in  every  one 
of  them,  lo  do  so  would  require  us  to  write  a  treatise  on 
almost  every  phase  of  the  law  governing  the  liability  of  a 
master  for  an  injury  to  his  servant.  This  task  we  must  at 
this  time  decline  to  undertake.  But  in  view  of  the  record  in 
this  and  other  cases  which  have  been  before  us,  we  cannot 
refrain  from  quoting  with  approval  the  language  of  Mr.  Jus- 
tice Scott  in  Adams  r.  Smith,  58  111.  418,  who,  in  discussing 
the  mischievous  practice  of  requesting  the  court  to  give  a 
multitude  of  instructions,  says  :  **  We  do  not  understand  why 
it  is  that  counsel,  where  they  have  a  good  cause,  will  seek  to 
encumber  it  with  such  a  multitude  of  instructions,  the  most 
invariable  effect  of  which  is  to  introduce  manifest  error  into 
ihe  record.  Such  a  practice  does  not  enlighten  the  minds  of 
a  jury  in  the  issues  submitted  to  them,  but  rather  tends  to 
introduce  confusion.  Instructions  should  always  be  clear, 
accurate,  and  concise  statements  of  the  law  as  applicable  to 
t  he  facts  of  the  case.  It  was  never  contemplated,  under  the 
provisions  of  the  practice  act,  that  the  court  should  be  re- 
quired  to  give  a  vast  number  of  instructions,  amounting  in 
the  aggregate  to  a  lengthy  Jiddress.  It  is  a  mischievous  prac- 
tice, and  ought  to  be  discontinued.  A  few  concise  state- 
ments of  the  law,  applicable  to  the  facts,  are  all  that  can  be 
required,  and  are  all  that  can  serve  any  practicable  service 
in  the  elucidation  of  the  case."  In  State  v.  Mix,  15  Mo.  109, 
an  indictment  for  passing  counterfeit  bank  notes,  where  the 
trial  court  only  gave  six  different  instructions,  the  supreme 
court  felt  called  upon  to  say  :  "  A  few  plain  propositions,  em- 
bracing the  law  of  the  facts  of  the  case,  are  greatly  to  be 
preferred  in  everv  case  to  a  long  string  of  instructions,  run- 
ning into  each  other,  and  involved  in  intricacies  requiring  as 
much  elucidation  as  the  facts  of  the  case  themselves."  If 
counsel  and  the  trial  courts  would  confine  the  evidence  to 
the  issues  made  by  the  pleadings,  and  the  instructions  to  a 
few  clear,  accurate,  and  concise  statements  of  the  law  appli- 
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cable  to  the  facts,  as  understood  by  the  court,  this  court 
would  be  relieved  of  much  unnecessary  labor,  lengthy  opin- 
ions would  be  avoided,  and  the  necessity  for  reversals  would 
exist  in  few  cases.  Judgment  reversed,  and  new  trial  or- 
dered. 

Injury  to  Employes  Caused  by  Defective  Bridge— Violent  Floodi — See  Co- 
lumbus &  VV.  R.Co.  V,  Bridges  (Ala.),  38  Am.  &  Eng.  R.  Cas.  136;  Ellet  v. 
St.  Louis,  etc.  R.  Co.  12  Am.  &  Eng.  R.  Cas.  183,  184. 

Injury  Caused  by  Wasliout  of  Track  —Unprecedented  Rainfall— Act  of  Cod. — 
In  Central  R.  &  B.  Co.  v.  Kent  (Ga.  July  20.  1891).  13  S.  E.  Rep.  502.  it  was 
held  that  a  railroad  company  which  has  performed  the  duty  of  inspecting 
and  iceeping  in  safe  condition  its  track  and  roadbed,  with  that  degree  of 
diligence  which  the  law  requires  of  it,  is  not  liable  in  damages  to  one  of  its 
engineers  for  injuries  occasioned  by  running  his  engine  into  a  washout  or 
chasm  caused  by  a  sudden,  most  violent,  and  unprecedented  rain  fall, 
such  as  the  oldest  inhabitants  of  the  neighborhood  had  never  before  wit- 
nessed ;  the  calamity  being  directly  attributable  to  the  act  of  God,  for  which 
no  individual  or  corporation  is  ever  held  responsible. 

Track  Sinking  Owing  to  Accumulation  of  Water — Evidence  of  Megligence. 
—When  a  fireman  on  a  railroad  train  is  injured  m  a  wrecic  caused  by  the 
track  sinking  by  reason  of  a  great  accumulation  of  water,  which  could 
have  been  prevented  by  providing  a  sufficient  outlet,  and  it  appears  that 
on  previous  occasions  the  track  has  been  overflowed  at  the  same  point, 
there  is  evidence  of  negligence  sufficient  to  sustain  a  verdict  against  the 
railroad  company.     Stoherz/.  St.  Louis,  I.  M.&  S.  R.  Co.,  105  Mo.  92. 

Duty  of  Company  to  Keep  Road  in  Repair— Reasonable  Diligence* — In 
Southern  Pac.  Co.  v,  Aylward,  79  Tex.  675,  the  action  was  brought  to  re- 
cover damages  for  personal  injuries  received  by  plaintiff  while  in  the  em- 
plojrofthe  defendant  company  as  a  laborer  He  was  |;oing  to  his  work 
nding  on  a  hand  car,  when  his  foot  came  in  contact  with  a  bolt  project- 
ing from  the  rail  over  which  he  was  passing,  causing  him  to  be  thrown 
from  the  hand  car,  which  passed  over  him.  On  the  trial  the  court  charged 
the  jury  that  the  defendant  was  only  liable  in  case  of  its  failure  to  use  rea- 
sonable care  and  diligence  in  keeping  its  road  in  repair.  Held,  that  this  in- 
struction stated  the  law  correctly. 

Opinion  Evidence  as  to  Proper  Construction  of  Road.--;-In  an  action  against 
a  railroad  company  for  causing  the  death  of  one  of  its' employes,  who  was 
killed  in  an  accident  brought  about  by  sand  which  had  been  washed  upon 
the  track,  a  civil  engineer,  who  has  acted  as  such  in  the  construction  of 
the  defendant's  road,  may  testify  to  his  opinion  whether  the  road  was  prop- 
erly constructed  at  the  place  where  the  accident  occurred,  and  whether  it 
was  constructed  in  the  usual  manner ;  and  so  may  a  witness,  who,  though 
not  a  civil  engineer,  has  had  experience  in  railway  construction,  and  is  fa- 
miliar with  defendant's  road.    St.  Louis  v.  Johnston,  78  Tex.  536. 


Digitized  by  L:iOOQ  IC 


132  MCCLARNEY  V.  CHICAGO,   M.  &  ST.   P.   R.   CO.     [VOL.  4S 


McClarney 

V. 

Chicago,  Milwaukee  &  St.  Paul  R.  Co. 

(Wisconsin  Supreme  Courts  October 20^  iSpi,) 

Injury  to  Employe— Duty  of  Company  to  Keep  Track  Properfy  nanged— 
Snow  and  Ice. — A  railroad  company  owes  to  its  employes  the  duty  of  keep- 
ing its  track  properly  flanged  and  free  from  dangerous  obstructions,  such 
as  ice*  snow  or  rubbish,  which  may  endanger  their  safety.  This  is  a  duty 
which  the  law  imposes  upon  the  company,  and  it  is  liable  for  its  non-per- 
formance, no  matter  by  whose  negligence  the  same  is  caused. 

Cause  of  Derailment — Snow  and  Dirt  Between  Ranges. — A  finding  that  the 
derailment  of  a  car  and  the  consequent  injury  to  an  employe,  was  in  con- 
sequence of  accumulations  of  ice,  snow  and  dirt  upon  the  track,  and  that 
such  track  had  not  been  properly  flanged,  is  supported  by  evidence  that, 
at  the  place  of  derailment,  considerable  snow  and  dirt  came  up  to,  and  be- 
tween the  flanges  on  the  inside  of  the  rails. 

Accumulation  of  Snow  Outside  of  Track—Cause  of  Injury. — ^Where  it 
does  not  appear  that  snow  shovelled  from  railroad  tracks  and  piled  between 
them  in  the  yard  of  the  railroad  company,  contributed  in  any  way  to  the 
accident,  the  fact  that  the  company  permitted  such  accumulations  does 
not  render  it  liable  for  the  injuiy. 

Appeal  from  Eau  Claire  Circuit  Court. 

Action  for  injuries  sustained  by  plaintiff  while  in  defend- 
ant's employ.  Defendant  appeals  from  a  judgment  in  plaint- 
iff's favor. 

John  71  Fish,  Burton  Hanson,  and  M,  Griffin,  for  appellant. 

/.  H.  Mullen,  V.  W.  James,  and  Davis,  Kellogg-  &  ^everance^ 
for  respondent. 

Cole,  C.  J. — The  plaintiff  bases  his  right  to  recover  dam- 
ages for  the  injury  which  he  sustained  on  the  negligence  of 
CMettated  ^^  defendant  company  to  keep  its  track  in  a  safe 
and  proper  condition.  The  particular  negligence 
alleged  in  the  complaint  was  its  failure  to  keep  the  flanges  of 
the  rail  properly  cleared  from  ice,  snow,  dirt,  and  rubbish,  and 
in  allowing  the  spaces  between  the  tracks  to  become  filled  with 
snow,  ice,  and  dirt,  so  that  the  track  was  dangerous  to  those  op- 
erating its  road.  The  plaintiff  was  yardmaster  of  the  station 
where  he  was  injured,  and  his  duties  consisted  in  making  up 
trains,  handling  cars,  and  placing  them  where  they  were 
wanted.  On  the  morning  of  the  9th  of  March,  1888,  while 
engaged  in  moving  cars  in  the  yard,  an  empty  box-car,  on 
the  top  of  which  he  was  riding,  was  derailed,  and  he  was 
thrown  from  it,  and  very  seriously  injured.     What  caused 
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this  derailment  of  the  car  is  the  real  point  in  controversy. 
The  contention  of  the  plaintiff  was,  and  is,  that  it  was  caused 
by  the  neglect  and  failure  of  the  defendant  to  keep  the  track 
at  the  place  of  derailment  properly  flanged  out,  or  the  flanges 
of  the  rail  clear  frcjm  ice,  snow,  dirt  and  other,  material,  and 
that,  as  a  consequence,  the  forward  trucks  of  the  car  on 
which  he  was  standing  ran  off  the  track.  On  the  other  side 
it  is  insisted  that  the  evidence  fails  to  show  that  this  was  the 
cause  of  the  accident,  and  that,  at  the  place  where  the  truck 
left  the  rail,  there  was  any  accumulation  of  ice,  snow,  or  rub- 
bish, which  made  the  track  unsafe:  in  other  words,  that  no 
actionable  negligence  is  shown.  It  would  seem  hardly  neces- 
sarv  to  state  that  it  was  the  duty  of  the  defendant 
to  keep  its  track  free  from  obstructions  which  ren-  <^«"P*»y 
d^red  the  moving  of  cars  upon  it  dangerous  to  its  "JI^i*'J!iIJI^per- 
employes,  and  that  the  company  is  under  obliga-  ly  ii»ag«4. 
tion  to  see  that  this  duty  is  performed  by  some 
one.  Of  course,  it  would  follow  that  it  was  bound  to  keep 
its  track  properly  flanged,  and  free  from  dangerous  obstruc- 
tions, such  as  ice,  snow,  and  rubbish,  which  endangered  the 
safety  of  those  operating  its  road.  This  is  the  duty  and  obli- 
gation of  the  company,  as  this  court  has  frequently  stated, 
and  the  rule  is  founded  in  reason  and  authority.  At  all 
events,  that  is  the  established  doctrine  of  this  court.  We 
deem  it  only  necessary  to  refer  to  the  cases  of  Dorsey  v. 
Phillips  &  C.  Construction  Co.,  42  Wis.  583  ;  Bessex  v.  Chi- 
cago &  N.  W.  R.  Co.,  45  Wis.  478  ;  Hulehan  v.  Green  Bay 
\V.  &  St.  P.  R.  Co.,  68  Wis.  520  —where  the  law  is  fully  dis- 
cussed. In  whatever  aspect  the  question  has  arisen,  it 
has  been  uniformly  held  by  this  court  that  the  duty  of  the 
master  to  the  servant,  or  his  implied  contract  with  the  ser- 
vant, required  that  the  servant  should  be  under  no  risk  from 
imperfect  or  inadequate  machinery,  or  from  unskillful  or  in- 
competent fellow  servants  of  any  grade.  This  is  a  duty  or 
implied  contract  which  the  master  must  perform  by  himself 
or  by  some  other,  and  until  it  is  performed  his  duty'from  the 
implied  contract  is  not  kept  or  fulfilled. 

In  the  case  at  bar  it  is  insisted  that  there  was  no  testimony 
given  which  would  warrant  an  inference  or  finding  that  the 
track  where  the  car  was  derailed  was  unsafe  in  (^„^<^f  ^^ 
consequence  of  accumulations  of  ice,  snow,  dirt,  or  raiimeat- 
other  material  on  it,  and  that  such  track  had  not  fiTidmeeto 
been  properljr  flanged  out.     We  do  not  so  under-  ■■p>«rt  ■■«- 
stand  the  testimony.     Several  of  the  witnesses  tes-    *** 
tified,  in  effect,  that  they  examined  the  track  soon  after  the 
accident,  and  found  at  the  place  where  the  car  left  the  rail 
that  snow  and   dirt  came  up  to  and   between  the  flanges. 
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and  that  there  was  considerable  in  between  the  flanges  be- 
tween the  track.  It  was  ice  and  dirt,  hard  snow,  and  chaff. 
There  was  considerable  of  it  all  through  there  to  the  place 
where  the  plaintiff  fell.  It  came  pretty  close  to  the  top  of  the 
rail.  The  wheel  left  the  track  at  that  point.  (The  testimony 
of  Schwirtz.)  Huglev  testified  to  the  same  condition  of  things 
as  did  Murdock  and  6alow.  So  that  there  was  abundant  evi- 
dence in  the  case  from  which  the  jury  might  have  found  that 
the  track  was  not  cleared'or  properly  flanged,  and  that  this 
may  have  caused  the  car  to -leave  the  rail.  True,  there  was 
a  sharp  conflict  of  testimony  on  the  goint,  but  it  cannot 
fairly  be  claimed  that  the  negligence  charged  was  wholly 
unsupported  by  the  proof  given  on  the  trial. 

There  were  other  tracks  in  the  yard,  and  for  some  time 
prior  to  the  accident  the  snow  which  fell  from  tiipe  to  time 

was  shoveled  or  thrown  between  these  tracks. 
Aeeomnuuoa  This  condition  of  things  had  continued  nearly  all 
•fMow  be-  winter,  and  snow  between  the  tracks  was  piled  up 
fwMs  trarkg  tQ  the  depth  of  two  or  three  feet.  The  snow  was 
-ii«9iige«fe.   q^i|.e  close  to  the  rails  on  the  outside  and  tapered 

up,  angling.  It  likewise  appeared  that,  about  the 
1st  of  March,  there  was  quite  a  fall  of^sleet  and  snow,  which, 
it  was  claimed  on  the  part  of  the  defendant,  had  been  re- 
moved from  between  the  rails,  and  that  on  the  night  of  the 
8th  of  March  there  was  a  further  fall  of  an  inch  and  a  half  or 
two  inches  of  damp  snow.  This  last  fall  had  not  been  cleared 
off  on  the  morning  of  the  9th  of  March,  when  the  plaintiff 
commenced  work  moving  cars  in  the  yard.  The  learned 
circuit  court  held,  and,  as  we  think,  properly,  that,  if  the  ac- 
cident was  caused  by  the  new  fallen  snow  of  the  previous 
night,  no  negligence  could  be  imputed  to  the  company  for 
not  having  removed  it,  because  it  had  not  had  sufficient  time 
to  do  so  before  the  accident.  But  the  court  further  added  : 
**  But  if  old  snow  and  ice  had  negligently  been  allowed  to 
accumulate  and  become  packed  together,  as  claimed  by  the 
plaintiff,  so  that  such  a  slight  fall  of  snow  as  fell  that  night, 
and  which  is  common  in  this  country,  and  the  jury  find  that 
but  for  such  previous  accumulation  it  would  not  have  been 
dangerous,  but,  falling  upon  such  old  accumulations,  the  two 
together  caused  the  accident,  both  contributing  thereto,  the 
defendant  should  be  held  liable  for  the  result  of  the  accident 
thus  caused,  because  but  for  such  negligence  it  would  not 
have  happened."  This  charge  was  excepted  to  by  the  de- 
fendant, but,  in  my  judgment,  it  stated  the  law  correctly. 
This,  however,  is  my  individual  opinion,  for  which  my  asso- 
ciates are  not  responsible  ;  but  it  seems  to  me,  in  this  latitude, 
that  the  company  is  bound  to  anticipate  snow  falls  in  the 
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month  of  March,  and  it  should  so  prepare  and  arrange  its 
track  that  such  a  light  fall  as  two  inches  would  not  render  its 
track  dangerous.  It  is  bound  to  provide  for  and  guard 
against  such  contingencies  which  are  so  likely  to  happen. 

While  it  is  alleged  that  the  company  was  negligent  in  al- 
lowing the  spaces  between  the  tracks  to  become  filled  with 
snow  and  rubbish,  yet  it  does  not  appear  that  such  negligence 
caused  or  contributed  in  any  wa}^  to  the  injury.  A  party 
must,  of  course,  trace  his  injury  to  the  neghgent  act,  or,  in 
other  words,  the  neglig^ence  must  be  the  proximate  and  di- 
rect  cause  for  such  injury.  Now,  had  the  plaintiff  been  in- 
jured while  passing  from  one  track  to  another  through  the 
snow  in  order  to  perform  an  act  in  the  line  of  his  duty,  there 
would  be  ground  for  saying  that  the  negligence  of  the  com- 
pany in  placing  or  leaving  the  snow  where  it  did  caused  the 
injury.  But  that  was  not  the  case.  It  is  obvious  the  car 
was  derailed  by  something  on  or  near  the  rail  on  which  it 
was  moving.  It  does  not  appear  that  the  snow  that  was 
piled  between  the  tracks  in  the  yard  contributed  in  any  way 
to  the  accident.  The  defendant  asked  several  instructions, 
only  two  of  which  were  given  by  the  court.  The  refusal  to 
give  such  instructions  was  excepted  to.  We  think  the  fourth 
instruction  was  applicable  to  the  evidence  in  some  phases  of 
it,  and  should  have  been  given.  It  is  as  follows  :  "  The  court 
instructs  you  that  you  cannot  find  the  defendant  liable  in  this 
case  by  reason  of  the  piles  of  snow  which  were  between  the 
tracks  of  the  yard  in  which  the  plaintiff  was  employed  at  the 
time  of  the  accident."  The  correctness  of  this  instruction  is 
obvious  from  the  remarks  which  we  have  already  made,  and 
the  refusal  to  give  it  was  error.  Some  other  points  were 
discussed  on  the  argument  relating  to  the  admission  of  evi- 
'  dence  and  that  the  verdict  was  excessive.  We  shall  express 
no  opinion  upon  these  points,  but  reverse  the  judgment,  and 
send  the  case  back  for  a  new  trial,  because  of  the  refusal  of 
the  court  to  give  the  instruction  just  referred  to.  The  judg- 
ment is  reversed,  and  a  new  trial  ordered. 

Injury  to  Employe  CauMd  by  Accumulation  of  Snow  and  Ice  on  and  Near 
Track.— See  Burlington,  C.  R.  &  N.  R.  Co.  e/.  Dowell  (Iowa),  15  Am.  &  Eng. 
R-  Cas.  153 ;  Piquequo  v.  Chicago  &  G.  T.  R.  Co.,  12  Am.  &  Eng.  R.  Cas. 
210:  note.  28  Am.  &  Eng.  R.  Cas  554. 

Derailment  of  Engine  by  Striking  ice  on  Track— Injury  to  Servant— Opin- 
ion Evidence. — Where  it  is  alleged,  in  a  suit  for  injuries  causing  the  deaili 
of  a  locomotive  engineer,  that  the  engine  was  derailed  by  striking  some 
ice  that  had  been  washed  on  the  track  by  the  overflowing  of  a  creek,  tlu- 
testimony  of  a  witness  who  visited  the  scene  of  the  wreck  shortly  after  the 
accirlent.  as  to  whether  the  ice  appeared  to  have  been  struck  by  the  engine. 
is  not  objectionable,  as  calling  for  the  opinion  of  the  witness  ona  materi<il 
question.  Scagel  7/.  Chicago.  M.  &  St.  P.  R.  Co.  (Iowa,  Oct.  12,  1891).  4V 
N.  W.  Rep.  990. 
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Same — Stream  of  Water  Overflowing  Track— Negligence  of  Company  in 
Patroling  Track. — In  an  action  against  a  railroad  company  for  the  death 
of  an  engineer,  owing  to  the  derailment  of  his  engine,  caused  by  its  com- 
ing into  contact  with  ice  which  had  flowed  or  been  forced  on  to  the  rails, 
the  evidence  showed  that  a  stream  of  w^ater  nearby  had  been  rising  rapidly 
just  before  the  accident ;  that  there  was  ice  in  a  pond  above  the  track ; 
that  the  stream  had  before  risen  to  the  height  of  the  track,  which  was  low 
at  that  point.  It  was  also  shown  that  the  section  foreman  examined  the 
place  a  few  hours  before  the  accident  and  saw  the  water  rising,  but  did 
nothing.  Hdd^  that  a  tinding  that  the  company  was  guilty  of  negligence 
in  patrolling  its  track  at  the  place  of  the  accident,  was  sustained  by  the 
evidence.  Scagel  7/.  Chicago,  M.  &  St.  P.  R.  Co.  (Iowa,  Oct.  12,  1891),  49 
N.  W.  Rep.  990. 

Employe  Killed  by  Tree  Falling  Across  Track—"  Wilful  Neglect."— In  Ful- 
bin's  Adm'ri/.  Chesapeake,  O.  &  S.  W.  R.  Co.  (Ky.  Apr.  9,  1891},  16  S.  W. 
Rep.  92,  the  action  was  for  the  death  of  a  fireman  employed  on  one  of  de- 
fendant's trains.  His  death  was  caused  by  the  car  on  which  he  was  riding 
coming  in  contact  with  a  tree  that  had  fallen  across  the  track.  It  ap- 
peared that  the  tree  stood  outside  of  the  right  of  way  and  fifty-six  feet 
from  the  track.  It  was  not  dead,  but  was  greatly  decayed  near  the  ground. 
It  leaned  away  from  the  railroad  and  the  decayed  part  was  on  the  side 
furthest  therefrom.  The  night  of  its  fall  there  was  a  severe  storm. 
Held,  that  there  could  be  no  recovery  under  the  statute  giving  a  right  of 
action  where  death  is  caused  by  the  "  wilful  neglect "  of  another. 

Injury  Caused  by  Rock  Fallmg  on  Track— Negligence  of  Track  Walker.— In 
Bean  v.  Western  N.  Car.  R.  Co.,  107  N.  Car.  131,  it  was  held  that  a  rail- 
road company  having  cut  its  roadbed  along  the  side  of  a  mountain,  it  is 
negligence  for  it  to  leave  masses  of  rock,  which  had  been  loosened  in 
blasting,  in  such  a  position  that  they  are  liable  to  fall  at  any  time  upon  the 
track  ;  and  it  is  not  relieved  from  liability  for  a  consequent  injury  to  an 
employe  on  its  train  by  the  fact  that  it  hires  a  track  walker,  whose  duty  it 
is,  before  and  after  the  passage  of  each  tram,  to  see  whether  rock  has 
fallen,  or  is  about  to  fall. 

Injuries  Caused  by  Rotten  Ties— Derailment  of  Engine. — If  the  ties  of  rail- 
road track  are  strong  enough  to  support  the  engine  and  cars  as  long  as 
'they  remain  on  the  rails,  no  inferei»ceof  negligence  can  be  drawn  from  the 
fact  that  after  the  engine  leaves  the  rails  it  is  turned  over  and  the  engi- 
neer injured,  by  reason  of  some  of  the  ties  being  old  and  rotten.  Ward  v. 
Honner  (Tex.,  March  10,  1891),  15  S.  W.  Rep.  805. 

Derailment  Caused  by  Split  Rail— Notice  of  Latent  Defect.— Notice  to  a 
railway  company  that  cars  on  passing  over  a  certain  place  in  its  track  had 
a  ••  jumping  "  or  "jarring  "  motion  would  not  tend  to  prove  notice  to  it  of 
a  latent  internal  seam  in  a  rail  at  that  place  which  subsequently  caused  the 
rail  to  split  and  break,  there  being  no  evidence  that  the  uneven  motion  of 
the  cars  was  caused  by,  or  even  suggestive  of,  the  latent  defect  in  the  rail. 
James  v.  Northern  Pacific  R.  Co.  (Minn.  May  12,  1891),  48  N.  W.  Rep.  783. 

Train  Running  off  Track  on  Wharf  Owing  to  Absence  of  Dead  Block.— In 
Norfolk  &  W.  R.  Co.  v.  Oilman  (Va.  July  9,  1891),  13  S.  E.  Rep.  475,  the 
action  was  brought  to  recover  damages  for  wrongful  death  of  a  brake- 
man,  the  evidence  showing  that  a  train  of  six  cars  was  being  run  along  a 
coal  wharf,  upon  a  wooden  structure  25  feet  high,  and  about  300  feet  long. 
The  only  obstruction  on  the  end  of  the  structure  was  a  log  chained  to  the 
wharf.  The  chain  gave  way,  and  let  the  cars  pass  over  the  end  thereof, 
killing  plaintiff's  intestate.  It  further  app)eared  that  the  company  had 
ordered  timbers  four  years  before,  intending  to  build  a  dead  block,  but  the 
same  was  not  built.  Held  sufficient  to  show  negligence  on  the  part  of  the 
(H)mpany. 
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Injury  Caused  by  Collision  witli  Animals— Failure  of  Company  to  Erect 
Proper  Cattle  Guards. — An  engineer  was  injured  in  a  wreck  caused  by  a 
collision  with  two  cows.  An  inclosure  had  been  fenced  on  each  side,  but 
no  cattle  guards  had  been  put  in,  of  which  the  engineer  had  no  knowledge 
until  he  entered  the  inclosure.  Rev.  St.  Tex.  1879,  arts.  4240,  4242,  require 
railroad  companies  to' place  cattle  guards,  when  its  track  enters  any  field 
or  inclosure.  which  shall  be  so  constructed  as  to  protect  such  field  or  in- 
closure from  the  depredations  of  cattle.  Article  4244  provides  that,  should 
any  company  neglect  to  put  in  proper  cattle  guards,  it  shall' be  liable  to 
the  party  injured  for  all  damages  that  may  result.  Held,  that  the  statute 
ivas  designed  solely  to  protect  the  inclosures,  and  the  failure  to  put  in  cat- 
tle g^uards  was  not  evidence  of  negligence.  Ward  v.  Bonner  (Tex.  March 
10.  1891),  15  S.  W.  Rep.  805. 

Liability  of  Company  Allowing  Track  to  Become  out  of  Repair— Instruc* 
tions. — In  Taylor  B.  &  H.  R.  Co.  v,  Taylor,  79  Tex.  104,  which  was  an 
action  to  recover  damages  for  the  death  of  an  employe  of  the  defendant 
company,  alleged  to  have  been  caused  by  the  defective  condition  of  the 
defendant's  railroad,  it  was  held  not  to  be  error  for  the  court  to  charge 
that  if  a  railroad  company  "  permitted  its  track  to  become  so  defective  and 
out  of  repair  as  to  render  running  of  its  trains  more  dangerous  to  its  em- 
ployes than  it  was  reasonable  and  proper  for  it  to  be,"  it  was  liable ;  and 
xo  refuse  an  instruction  that  the  company  was  bound  only  to  exercise  rea- 
sonable and  ordinary  care  to  provide  a  safe  roadbed. 

Action  for  Death  of  Brakeman— Defective  Track  and  Improper  Loading  of 
Cars— Variance— Instructions. — In  Dillingham  v.  Brown  (Tex.  June  23. 
1891),  17  S.  W.  Rep.  45,  the  action  was  for  the  death  of  a  railroad  employe, 
the  act  of  negligence  alleged  on  the  part  of  the  company  being  in  the  mat- 
ter of  a  defective  bridge  and  trestle,  defects  in  engine^  cars  and  running 
^ear,  negligent  loading  of  cars,  and  defective  grade  in  the  track.  On  the 
trial  there  was  no  evidence  of  a  defective  track  or  trestle.  Held,  that  it 
■was  error  for  the  court  to  charge  that,  if  the  improper  loading  was  not  the 
sole  cause  of  the  wreck,  but  that  it  was  caused  by  improper  loading  and 
the  defective  track  or  trestle  operating  together,  then  the  jury  should  find 
ior  the  plaintiff. 

Negligence  In  Having  Switches  Without  Lights. — It  is  not  negligence  on 
the  part  of  a  railroad  company  to  have  switches  without  lights  on  them  in 
its  yard,  unless  it  appears  that  it  was  the  common  and  uniform  practice  to 
have  such  lights,  and  that  the  switchmen  had  a  right  to  expect  them. 
Grant  v.  Union  Pac.  R.  Co.,  45  Fed.  Rep.  673. 

Defective  Condition  of  Roadbed  of  Leased  Railroad— Injury  to  Servant. — 
Where  a  brakeman  employed  by  a  railroad  company  receives  injury  owing 
to  defects  in  the  track  and  roadbed  of  the  railroad,  which  was  leased  by 
the  company  employing  him  from  another  company,  he  may  maintain  an 
action  for  damages  against  the  lessor.  Trinity  &  S.  R.  Co.  v.  Lane,  79 
Tex.  643. 
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{Missouri  Supreme  Court,  December  22^  i8go ;  Affirmed  on  Rekemrinf^ 

May  11^  189 1,) 

InJHry  to  Employe— Unblocked  Rails— Evidence  of  Repair  After  Accident. 
— In  an  aption  against  a  railroad  company  for  injuries  to  an  employe,  oc- 
casioned by  his  KK>t  being  caught  between  unblocked  rails,  it  is  reversible 
error  to  admit  evidence  that  a  short  time  after  the  accident  the  rails  were 
blocked. 

Rule  Governing  Employes— Admissibility  in  Evidence.— In  an  action  for  an 
injury  to  a  railroad  employe,  where  the  defendant  alleges  that  the  injury 
was  received  in  consequence  of  a  violation  of  a  rule  governing  its  em- 
ployes, evidence  of  the  terms  of  such  rule  and  of  facts  from  which  knowl- 
edge thereof  may  be  inferred,  is  admissible,  without  proof  of  actual  notice 
or  knowledge,  where  the  defendant  has  offered  preliminary  proof  that  such 
rule  has  been  enforced  for  several  years  and  along  with  other  rules  kept 
conspicuously  posted. 

Same — Abandonment  of  Rule— Pleading.— An  objection  to  the  admission 
in  evidence  of  a  rule  for  the  government  of  the  employes  of  a  railroad 
company,  on  the  ground  that  such  rule  has  been  abandoned,  avails  noth- 
if  the  fact  of  the  abandonment  of  such  rule  is  not  pleaded. 
LACK,  J.,  dissenting. 


'"%,!! 


Appeal  from  Jackson  Circuit  Court. 

Action  for  personal  injuries  sustained  by  plaintiff  while  in 
defendant's  employ  as  a  switchman.  Plaintiff's  claim  is  gen- 
erallv  that  the  injuries  resulted  from  defendant's  negligence 
in  failing  to  provide  a  reasonably  safe  place  in  which  to  per- 
form his  duties.  The  decision  of  the  case  does  not  require  a 
statement  of  the  pleadings.  The  tendency  of  plaintiflf's  evi- 
dence is  to  show  that  while  he  was  at  work  in  defendant's 
yard  at  Kansas  City,  on  the  night  of  September  23,  1885,  it 
became  necessary  for  him  to  uncouple  the  rear  car  of  a  train 
moved  by  an  engine,  for  the  purpose  of  sending  the  former 
into  its  proper  place,  as  directed  by  the  defendant's  represen- 
tative on  the  ground.  While  engaged  in  an  effort  to  do  so, 
after  several  ineffectual  attempts  to  draw  the  coupling-pin  as 
he  walked  alongside  the  car,  while  the  train  was  moving 
slowly,  (about  three  miles  an  hour,)  plaintiff's  foot  became  fas- 
tened between  the  fixed  rails  of  a  switch  connecting  the 
track,  on  which  the  train  was  going  with  another  track, 
in  consequence  of  which  he  was  thrown  down,  and  the  wheel 
of  the  car  ran  over  his  left  arm,  and  mashed  one  of  his  feet. 
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In  the  railroad  yard  where  the  accident  took  place,  the  space 
near  the  junction  of  and  between  the  fi^ed  rails  of  every 
s^«ritch  was  filled  with  a  large  wooden  block,  to  prevent  such 
accidents  as  that  in  question,  but,  at  the  particular  point  where 
plaintiff  was  hurt,  the  block  had  been  so  worn  away  by  use 
as  to  be  obviously  defective  and  dangerous.  Plaintiff  was 
previously  unaware  of  such  defect.  His  injury  happened 
about  half-past  7  P.  M.,  when  it  was  too  dark  to  admit  of  his 
readily  observing  the  actual  condition  of  the  block  while  en- 
deavoring to  uncouple  the  cars.  The  foregoing  is  a  sufficient 
outline  o?  the  substance  of  plaintiff's  testimony  for  the  pur- 
poses of  this  appeal.  During  the  trial,  the  court,  against  the 
objection  of  defendant,  admitted  evidence  that,  on  the  even- 
ing  of  the  day  following  the  accident,  the  block,  at  the  place 
thereof,  was  found  to  have  been  replaced  by  a  new  and  much 
safer  one.  The  defendant,  later,  offered  evidence  tending  to 
show  that  there  was  in  existence  at  the  time  of  and  long  be- 
fore plaintiff's  injur\'  a  rule  of  the  company  to  the  followin^^ 
effect:  "Rule  55.  Great  care  must  be  exercised  by  all  per- 
sons when  coupling  cars.  Inasmuch,  as  the  coupling  appa- 
ratus of  cars  and  engines  cannot  be  uniform  in  style,  size,  or 
strength  and  is  liable  to  be  broken,  and,  from  various  causes 
to  render  it  dangerous  to  expose  the  hands,  arms,  or  persons 
of  those  engaged  in  coupling  between  them,"  all  employes 
are  enjoined,  before  coupling  cars  or  engines,  to  examine  so 
as  to  know  the  kind  and  condition  of  the  draw-head,  draw- 
bar, link,  and  coupling  apparatus,  and  are  prohibited  from 
placing  in  the  trains  any  car  with  a  defective  coupling  until 
they  have  first  reported  its  defective  condition  to  the  yard- 
master  or  conductor.  Sufficient  time  is  allowed  and  may  be 
taken  by  employes,  in  all  cases,  to  make  the  examination  re- 
quired. Coupling  by  hand  is  strictly  prohibited  in  all  cases 
where  a  stick  can  be'  used  to  guide  the  link  or  shackle,  and 
each  yardmaster,  switchman,  brakeman,  or  other  employe 
who  may  be  expected  to  couple  cars,  is  required  to  provide 
himself  at  all  times  with  a  stick  for  that  purpose.  Every 
employe  is  required  to  exercise  the  utmost  caution  to  avoid 
injury  "to  himself  or  to  his  fellows,  and  especially  in  the  switch- 
ingot  cars,  and  in  all  movements  of  trains  ;  in  doing  which  work 
each  employe  must  look  after  and  be  responsible  for  his  own 
safety.  Jumping  on  or  off  trains  or  engines  in  motion,  get- 
ting between  cars  in  motion,  to  uncouple  them,  and  all  simi- 
lar imprudences,  are  dangerous,,  and  in  violation  of  duty. 
All  employes  are  warned  that,  if  they  commit  them,  it  will 
be  at  their  own  peril  and  risk.  Every  employe  is  hereby 
warned  that  before  exposing  himself  in  working  or  in  being 
on  the  tracks  or  grounds  of  the  company,  or  in  working  with 
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or  being  in  any  manner  on  or  with  its  cars,  engines,  machin- 
ery, or  tools,  he  must  examine  for  his  own  safety  the  condi- 
tion of  all  machinery,  tools,  tracks,  engines,  cars,  or  whatever 
he  may  undertake  to  work  upon  or  with  before  he  makes  use 
of  or  exposes  himself  on  or  with  the  same,  so  as  to  ascertain, 
so  far  as  he  reasonably  can,  their  condition  and  soundness; 
and  he- is  required  promptly  to  report  either  to  the  division 
superintendent,  or  to  the  agent  who  may  be  his  immediate* 
superior  in  office,  any  defect  in  any  track,  machinery,  tools, 
or  property  of  the  company  affecting  the  safety  of  any  one  in 
using  or  operating  upon  or  with  the  same.  The  object  of 
this  rule  is  to  protect  employes  from  suffering  personal  injury 
from  any  cause.  While  the  company  will  be  responsible  to 
each  one  for  the  discharge  of  all  its  duties  and  obligations  to 
him,  and  for  any  fault  or  neglect  of  its  own,  or  oi  its  board 
of  directors  or  general  officers,  which  are  the  approximate 
cause  of  injury,  yet  it  will  not  be  responsible  to  him  for  the  con- 
sequences  of  his  own  fault  or  neglect,  or  of  that  of  any  other- 
employe  of  the  company,  whether  they  or  either  of  them  are 
superior  to  him  in  authority,  as  conductor,  foreman  or  other- 
wise, or  not;  it  being  the  right  and  fluty  of  every  employe, 
under  all  circumstances,  to  take  sufficient  time  before  expos- 
ing himself  to  make  such  examination  as  is  here  required,  and 
refuse  to  obey  any  order  which  would  expose  him  to  danger. 
No  person  who  is  careless  of  others,  or  of^  himself,  should  be 
continued  in  the  service  of  this  company.  Every  case  of  per- 
sonal injury  must  be  promptly  reported  in  writmg  to  the  di- 
vision superintendent,  stating  the  names  and  residences  of 
all  witnesses,  and  all  the  particulars  of  the  occurrence. " 
Plaintiff  objected  to  the  introduction  of  the  foregoing  rule 
because — First,  it  was  not  pleaded  ;  and,  secondly,  that  no 
knowledge  had  been  shown  on  the  part  of  the  plaintiff  of  the 
existence  of  this  rule.  The  court  sustained  the  objection,  for 
the  reason  that  the  existence  of  the  rule  had  not  been  brought 
to  the  notice  of  the  plaintiff,  either  actually  or  constructively  ; 
and  defendant  saved  its  exception.  Before  offering  the  rule, 
defendant  gave  testimony  tending  to  prove  that  it  had  been 
in  force  on  the  road  some  five  or  six  years  before  this  acci- 
dent ;  that  it  was  printed,  with  other  rules,  on  the  back  of  the 
time-tables  distributed  to  employes ;  that  a  special  copy  was 

[)rinied  on  a  large  placard,  and  posted  in  all  particularly  pub- 
ic places  along  the  road,  in  round-houses,  switch-depots,  etc. 
Under  the  instructions  given,  the  jury  returned  a  verdict  for 
plaintiff  for  $7,500,  and,  after  the  usual  motions  and   excep- 
tions to  secure  a  review,  defendant  appealed. 
Lathrop,  Smith  &  Morrow^  for  appellant. 
Beebe,  Randolph  &  Watson,  for  respondent. 
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Barclay,  J. — The  point  of  first  importance  concerns  the 
propriety  of  the  court's  ruling  admitting,  over  defendant's 
objection  and  exceptions,  testimony  for  plaintiff  to 
the  effect  that,  within  24  hours  after  the  accident,  ^'"f^**|*^. 
the  block  (to  whose  defective  condition  plaintiff  as-  niwiwo. " 
cribes  his  injury)  between  the  fixed  rails  of  the 
switch  was  replaced  by  a  new  and  perfect  one.  The  drift  of 
the  evidence  thus  given  is  apparent  from  this  question  asked, 
and  reply  given,  in  the  course  of  the  examination  on  this  sub- 
ject: "State  if  it  would  be  possible  for  the  foot  of  a  switch- 
man in  walking  along  there,  uncoupling  cars,  to  have  been 
caught  between  the  rails  on  said  block  if  it  had  been  in  the 
condition  you  saw  it  when  you  came  down  there  the  next  even- 
ing? A,  I  do  not  think  it  would.  Whether  evidence  of  sub- 
sequent acts  ofsa  defendant  in  relation  to  the  subject  matter  of  a 
charge  of  negligence  is  admissible  in  any  given  case  must  de- 
pend largely  on  circumstagces.  Of  course  such  testimony  is 
relevant  when  it  amounts  to  an  admission  of  the  negligence  al- 
leged, or  otherwise  tends  to  prove  any  actual  issue  in  the 
cause.  But  the  mere  fact  that  the  condition  of  the  plant  or 
appliances  (about  the  spot  where  such  an  accident  has  hap- 
pened) is  thereafter  changed  or  improved  by  the  owner  does 
not  necessarily  justify  an-mference  that  the  previous  condition 
was  negligent  or  defective.  It  is  but  natural,  and  in  accord- 
ance with  the  promptings  of  humanity,  to  take  steps  towards 
avoiding  a  recurrence  of  such  mishaps  as  this  case  presents. 
Steps  so  taken  may  furnish  greater  safeguards  agamst  dan- 
ger than  the  legal^  duties  oithe  owner  of  the  property  re- 
quire, and  should  not  be  regarded  as  establishing  the  standard 
of  care  by  which  his  liability  for  the  previously  existing  con- 
dition is  measured.  There  are  precedents  in  which  evidence 
of  subsequent  acts,  as  well  as  declarations  of  a  party  in  inter- 
est in  cases  of  personal  injuries,  has  been  given  and  approved 
as  bearing  legitimately  on  some  of  the  issues  involved,  for  ex- 
ample, Readman  v.  Conway,  (1879,)  ^^^  Mass.  374,  and  Hoyt 
V.  New  York,  L.  E.  &  W.  R.  Co..  (1890,)  118  N.  Y.  399;  but 
no  sufficient  reasons  have  been  suggested  on  which  the  ad- 
mission of  the  testimony  in  question  in  this  case  can  be  sus- 
tamed.  It  was  evidently  introduced  to  establish  an  implied 
admission  by  defendant  of  its  alleged  negligence  towards 
plaintiff;  and,  so  viewed,  was,  we  think  irrelevant.  It  did 
not  fairly  tend  to  prove  such  admission,  and  should  have  been 
excluded.     Hipsley  v.  Kansas  City,  St.  J.  &  C.  B.  R.  Co., 

ii88s,)  88  Mo.  348,  27  Am.  &  Eng.  R.  Cas.  287 ;  Menard  v, 
Boston  &  M.  R.  Co.,  (1890,)  150  Mass.  386;  Morse  ?/.  Minne- 
apolis &  St.  L.  R.  Co.,  (1883,)  30  Minn.  465,  u  Am.  &  Eng.  R. 
Cas.  168;  Dougan  v.  Champlain  Transportation  Co.,  (1874,) 
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56  N.  Y.  I  ;  Nalley  r.  Hartford  Carpet  Co.,  (1884,)  51  Conn. 
524;  Baird  v.  Daly,  (1877,)  68  N.  Y.  547;  Missouri  Pac.  R.  Co. 
7'.  Hennessey,  (1889,)  75  Tex.  155,  42  Am.  &  Eng.  R.  Cas.  225  ; 
Corcoran  7.  Peekskill,  (1888,)  108  N.  Y.  151 ;  Colorado  Elec- 
tric Co.  7f.  Lubbers,  (1888,)  11  Colo.  505.  As  the  evidence 
mentioned  was  erroneously  received,  the  judgment  must  be 
reversed,  unless  we  are  satisfied  that  the  substantial  rights  of 
defendant  upon  the  merits  were  not  prejudiced  thereby.  If 
the  error  was  harmless,  the  judgment  should  be  affirmed 
notwithstanding  it.  But  we  think  the  natural  tendency  of 
such  evidence  is  to  suggest  to  the  jury  a  difllerent  criterion 
by  which  to  estimate  the  proper  degree  of  care  required  of 
defendant  when  the  injury  occurred,  than  that  fixed  bj^  the 
rules  of  law.  Its  effect  is'to  contrast  defendant's  prior  con- 
duct  with  its  afteraction  in  the  light  of  the  experience  w^hich 
the  accident  itself  affords.  Such  comparison,  we  believe, 
could  not  be  harmless  to  defendant  in  the  present  case.  The 
more  complete  and  perfect  the  precautions  which  defendant 
had  taken  to  avert  a  second  calamity,  the  more  injurious  to 
its  interests  would  be  the  admission  of  such  evidence.  We 
consider  that  for  this  error  a  new  trial  must  be  had. 

2.  We  furthermore  are  of  opinion  that  the  court  should 
have  permitted  defendant  to  show  the  terms  of  its  rule  55, 

accompanied  by  proof  of  facts  from  which  the  jury 
rJie^adliM!  "^^S'^^  have  found,  on  submission  of  the  question  to 
bi«!     ""     them,  that  defendant  had  knowledge  of  it.     If,  as 

plaintiff  suggests,  the  rule  had  been  actually  disre- 
garded and  abandoned,  in  the  particulars  bearing  on  this  con- 
troversy by  the  practice  and  custom  of  the  managing  agents 
and  employes  of  defendant,  those  facts  might  have  been 
shown  to  avoid  it.  Barry  ?/.  Hannibal  &St.  J.  R.  Co.,  (1885), 
98  Mo.  62.  Such  a  rule,  in  so  far  as  it  may  be  supposed  to 
contain  any  stipulation  exempting  defendant  from  liability 
to  plaintiff  for  the  negligence  in  question  here,  would  have 
no  conclusive  force;  but,  as  a  direction  to  the  employes 
touching  the  proper  manner  of  performing  their  various 
duties,  it  would  have,  at  least,  the  same  effect  as  any  other 
order  on  the  subject  from  the  managing  officers  of  defendant. 

3.  As  the  cause  must  be  retried,  it  is  unnecessary  to  review 
other  particulars  of  the  last  hearing  further  than  to  say  that, 
on  the  facts  presented  by  the  present  record,  the  issues  of 
negligence  on  defendant's  and  plaintiff's  parts  were  properly 
questions  for  submission  to  the  triers  of  lact.  The  judgment 
is  reversed,  and  the  cause  remanded,  with  the  concurrence  of 
all  the  judges. 

ON  REHEARING. 

Sherwood,  J. — This  cause   has  been  reargued.     It  is  an 
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action  for  damages  laid  at  the  sura  of  $15,000.  The  maiu 
ground  upon  which  the  plaintiff  relied  for  re- 
covery was  the  insufficient  blocking  of  the  tracks  <^"«»**^' 
of  the  defendant,  which  was  claimed  to  be  the  proximate 
cause  of  the  injury,  and  that  the  accident  in  question  occurred 
while  a  train  of  defendant-s  cars  was  in  motion,  and  while  de- 
fendant was  in  the  act  of  uncoupling  one  of  the  cars  of  such 
train,  his  foot  being  caught  between  the  rails  on  the  track  by 
reason  of  an  insufficient  block  between  the  rails,  and  in  con- 
sequence being  knocked  down  by  that  train.  The  answer 
was  a  general  denial,  as  well  as  a  plea  of^  contributory  negli- 
;^ence,  alleging  that  plaintiff  was  familiar  with  the  locality  in 
question,  knew  the  condition  of  the  tracks,  being  employed 
in  the  yards  for  several  months  prior  to  the  accident,  and 
failed  to  complain  :  and  the  answer  further  set  forth  that 
the  defendant  got  in  between  the  cars  while  in  motion,  in  vio- 
lation of  the  rules  and  regulations  of  the  defendant  company 
in  that  behalf  made  and  provided,  etc.  The  rule  to  which 
reference  was  made  in  the  answer  is  the  following:  "  Rule 
55.  Great  care  must  be  exercised  by  all  persons  when  coupling 
cars.  Inasmuch  as  the  coupling  apparatus  of  cars  and  en- 
gines cannot  be  uniform  in  style,  size,  or  strength,  and  is  liable 
to  be  broken,  and,  from  various  causes,  to  render  it  danger- 
ous to  expose  the  hands,  arms,  or  persons  of  those  engaged 
in  coupling  between  them,  all  employes  are  enjoined,  before 
coupling  cars  or  engines,  to  examine-  so  as  to  know  the  kind 
and  condition  of  the  draw-head,  draw-bar,  link,  and  coupling 
apparatus,  and  are  prohibited  from  placing  in  the  trains  any 
car  with  a  defective  coupling  until  they  have  first  reported 
its  defective  condition  to  the  yardmaster  or  conductor.  Suf- 
ficient time  is  allowed  and  may  be  taken  bv  employes  in  all 
cases  to  make  the  examination  required.  Coupling  by  hand 
is  strictly  prohibited  in  all  cases  where  a  stick  can  be  used  to 
guide  the  link  or  shackle,  and  each  yardmaster,  switchman, 
brakeman,  or  other  employe  who  may  be  expected  to  couple 
cars  is  required  to  provide  himself  at  all  times  with  a  stick 
for  that  purpose.  Every  employe  is  required  to  exercise  the 
utmost  caution  to  avoid  injury  to  himself  or  to  his  fellows, 
and  especially  in  the  switching  of  cars,  and  in  all  movements 
of  trains,  in  doing  which  work  each  employe  must  look  after 
and  be  responsible  for  his  own  safety.  Jumping  on  or  off 
trains  or  engines  in  motion,  getting  between  cars  in  motion, 
or  to  uncouple  them,  and  all  similar  imprudences,  are  danger- 
ous, and  in  violation  of  duty.  All  employes  are  warned  that 
if  they  commit  them  it  will  be  at  their  own  peril  and  risk. 
Every  employe  is  hereby  warned  that  before  exposing  him-' 
self  in  working  or  in  being  on  the  tracks  or  grounds  of  the 
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company,  or  in  working  with  or  being  in  any  manner  on  or 
with  its  cars,  engines,  machinery,  or  tools,  he  must  examine 
for  his  own  safety  the  condition  of  all  machinery,  tools,  tracks, 
engines,  cars,  or  whatever  he  may  undertake  to  work  upon 
or  with  before  he  makes  use  of  or  exposes  himself  on  or  with 
the  same,  so  as  to  ascertain,  so  far  as  he  reasonably  can,  their 
condition  and  soundness;  and  he  is  required  promptly  to  re- 
port, either  to  the  division  superintendent,  or  to  the  agent 
who  mav  be  his  immediate  superior  in  office,  any  defect  in 
any  track,  machinery,  tools,  or  property  of  the  company  af- 
fecting the  safety  of  an)^  one  in  using  or  operating  upon  or 
with  the  same.  The  object  of  this  rule  is  to  protect  employes 
from  suffering  personal  injury  from  any  cause.  While  the 
company  will  be  responsible  to  each  one  for  the  discharge  of 
all  its  duties  and  obligations  to  him,  and  for  any  fault  or  neg- 
lect of  its  own  or  of  its  board  of  directors  or  general  officers 
which  are  the  approximate  cause  of  injury,  yet  it  will  not  be 
responsible  to  him  for  the  consequences  of  his  own  fault  or 
neglect,  or  of  that  of  any  other  employe  of  the  company, 
whether  they  or  either  01  them  are  superior  to  him  in  au- 
thority, as  conductor,  foreman,  or  otherwise,  or  not ;  it  being 
the  right  and  duty  of  every  employe,  under  all  circumstances, 
to  take  sufficient  time  before  exposing  himself  to  make  such 
examination  as  is  here  required,  and  refuse  to  obey  any  order 
which  would  expose  him  to  danger.  No  person  who  is  care- 
less of  others  or  of  himself  should  be  continued  in  the  service 
of  this  company.  Every  case  of  personal  injury  must  be 
promptly  reported  in  writing  to  the  division  superintendent, 
stating  the  names  and  residences  of  all  witnesses,  and  all  the 
particulars  of  the  occurrence." 

I.  The  first  point  for  discussion  is  whether  the  testimony 
of  Lamoreaux  was  admissible,  as  to  having  seen  the  next  day 
a  new  block  between  the  rails  at  the  point  of  the 
RpM^l^fu!^  accident,  which  block  so  filled  the  space  between 
•ecid«Bt.  the  rails  as  to  render  another  like  accident  impos- 
sible. .  That  testimony  of  subsequently  occurring 
events,  like  the  substitution  of  a  new  for  the  old  block,  is 
inadmissible  for  the  purpose  of  originating  an  inference  or 
implied  admission  of  negligence  because  of  failure  to  make 
the  substitution  at  an  earlier  period,  is  supported  by  abundant 
authority,  as  shown  by  the  briefs  of  jiefendant's  counsel ;  and 
this  court  has  announced  the  same  doctrine.  Hipslev  v.  Kan- 
sas City,  St.  J.  &  C.  B.  R.  Co.,  88  Mo.  348,  27  Am.  &  Eng.  R. 
Cas.  287 ;  Brennan  v.  City  of  St.  Louis,  92  Mo.  482,  16  Am.  & 
Eng.  Corp.  Cas.  486.  A  different  view  from  the  one  here  as- 
serted obtains  in  some  jurisdictions,  but  obviously  such  a 
theory  of  the  law  places  a  virtual  interdict  upon  a  corporation 
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or  individual  promptly  making  needful  improvements  or  re- 
pairs when  an  acciaent  occurs,  for  fear  that  such  repairs  or 
improvements  will  be  construed  into  a  tacit  admission  of  prior 
negligence  in  failing  to  make  them  before,  and  thus  to  have 
prevented  the  litigated  injury. 

2.  But  it  is  objected  that  in  any  event  the  testimony  in  ques- 
tion  was  admissible  for  another  purpose,  to  wit,  to  establish 
the  protective  character  of  proper  blocking,  and 
therefore  that  a  general  objection  to  such  testi-  8aflci«Mf  or 
mony  of  its  being  "incompetent,  irrelevant,  and  !•■•»»••*■ 
immaterial "  was  insufficient ;  that  the  objection  t^i**^** 
should  have  been  special.  There  are  several  an- 
swers to  this  contention.  In  the  first  place,  there  was  no  such 
issue  raised  by  the  pleadings ;  in  the  second  place,  not  a  par- 
ticle of  testimony  was  offered  to  show  who  substituted  the 
new  for  the  old  block, — the  necessity  for  which  preliminary 
testimony  is  virtually  recognized  in  Brennan  v.  City  of  St. 
Louis,  supra ;  third,  other  testimony  could  readily  have  been 
introduced  to  show  the  necessity  for  a  proper  block,  and  the 
evident  and  only  object  of  the'controvertea  testimony  was  to 
convict  the  defendant  company  of  a  confession  of  negligence 
because  of  making  repairs ;  and,  fourth,  the  testimony  for 
these  reasons  being  wholly  inadmissible  as  well  as  misleading, 
a  general  objection  was  sufficient.  State  v.  Meyers,  99  Mo. 
loc  cit.  120.  As  is  aptly  said  in  Nalley  v,  Hartford  Carpet 
Co,  51  Conn.  loc.  cit.  532  :  "  If  the  subsequent  act  is  made 
to  reflect  back  upon  the  prior  one,  although  it  is  done  upon 
the  theory  that  it  is  a  mere  admission,  yet  it  virtually  intro- 
duces into  the  transaction  a  new  element  and  test  of  negli- 
gence which  has  no  business  there,  not  being  in  existence  at 
the  time."  Touching  similar  evidence,  it  was  said  in  a  recent 
case  in  this  court :  **  This  evidence  was  not  admissible  to 
show  negligence  on  the  part  of  the  city,  for  that  must  be 
made  out  by  proof  of  the  condition  of  the  street  and  knowl- 
edge thereof  by  the  city  at  the  time  the  injury  occurred." 
Brennan  v.  City  of  St  Louis,  supra. 

3.  It  is  contended  that  the  trial  court  properly  refused  to 
admit  in  evidence  rule  55  of  the  defendant  company,  because 
the  same  had  not  been  pleaded.     This  contention 

is  grounded  in  error.  That  portion  of  the  answer  ^^^^  *' 
in  reference  to  the  rule  is  as  follows:  "Defend- 
ant for  further  answer  says  that  plaintiff  received  the  injury 
complained  of  in  his  petition  in  consequence  of  getting  be- 
tween  the  cars  while  in  motion  for  the  purpose  of  uncoupling 
them,  in  violation  of  his  duty  and  of  the  rules  and  regulations 
of  the  defendant  in  that  behalf  made  and  provided."  There 
was  no  manner  of  necessity  for  setting  forth  at  length  the 

48  A.  &  E.  R.  Cas.— 10 


Digitized  by  LjOOQ  IC 


146  ALCORN   V.  CHICAGO  &  ALTON   R.  CO.  [VOL.  48 

rule  referred  to.  This  fact  stands  forth  conspicuously  when 
two  sections  of  our  Code  of  Civil  Procedure  are  considered ; 
one  providing  that  "  only  the  substantive  facts  necessary  to 
constitute  thecause  of  action  or  defense  shall  be  stated,"  (sec- 
tion 2055,  Rev.  St.  1889;)  ^he  other,  that  "  no  party  shall  be 
required  to  state  evidence  in  his  pleading  or  to  disclose  there- 
in the  means  by  which  he  intends  to  prove  his  case,"  {/d.  § 
2060.)  Our  rulings  upon  this  statute  have  been  uniform. 
See  V.  Cox,  16  Mo.  166;  Lessing  v.  Sulzbacher,  35  Mo.  445 ; 
Gates  V.  Watson,  54  Mo.  585;  Sanders  v.  Anderson,  21  Mo. 
402  ;  Alexander  v.  Campbell,  74  Mo.  142. 

4.  But  in  order  to  the  introduction  of  the  rules  or  regula- 
tions of  the  company  in  evidence  it  was  by  no  means  neces- 
sary to  have  even  so  much  as  referred  to  them  in 

***"^"*\*'  the  answer.  Logan  v.  Railroad  Co.,  77  Mo.  663, 
u  piMdiiif*  ^°^  cases  cited.  On  this  point  it  is  said  by  the  su- 
BotBMMMrj.  preme  court  of  a  sister  state :  '*  It  is  proper  to  say 
here,  in  view  of  a  new  trial,  that  the  claim  made  by 
counsel  for  defendant,  that  it  is  necessary  to  plead  rules  of 
the  company,  or  any  usage  as  to  the  manner  of  the  perform- 
ance  of  duty,  in  order  to  authorize  their  introduction  in  evi- 
dence, cannot  be  sustained.  These  rules  and  usages  are  mere 
evidence  bearing  upon  the  question  of  negligence  of  the  de- 
fendant or  its  employes,  and  the  care  and  diligence  of  the 
plaintiff."  Henry  v.  Sioux  City  &  P.  R.  Co.,  66  Iowa,  51,  21 
Am.  &  Eng.  R.  Cas.  644. 

5.  Another  ground  of  objection  successfully  urged  to  the 
introduction  of  rule  55  in  evidence  was:  "Because  no 
knowledge  of  the  existence  of  the  rule  had  been  brought 
home  to  the  plaintiff;  but  the  evidence  showed  that  the  rule 
had  been  in  existence  for  years  on  the  railroad  of  the  defend- 
ant, and  that  plaintiff,  in  consequence  of  serving  the  defend- 
ant company  for  several  years  in  different  capacities,  had  am- 
ple opportunities  of  becoming  acquainted  with  it."  The 
evidence  in  this  cause  tends  to  show  that  the  rule  was  exten- 
sively distributed  among  the  defendant's  employes,  exten- 
sively posted  in  the  defendant's  depots  and  switch  houses,  as 
a  separate  placard,  and  special  attention  called  thereto  on  the 
face  of  the  time  cards.  Upon  such  a  basis  of  facts  the  infer- 
ence could  have  been  legitimately  drawn  by  the  jury,  had  the 
rule  been  admitted  in  evidence,  that  the  plaintiff  had  become 
acquainted  with  the  rule.  The  long  continued  existence  of 
a  custom  or  rule  may  be  shown  in  order  to  form  an  inferential 
basis  that  an  employe  was  not  ignorant  of  it.  Pennsylvania 
Co.  V.  Stoelke,  104  111.  201,  8  Am.  &  Eng.  R.  Cas.  523 ;  Seese 
V.  Northern  Pac.  R.  Co.,  39  Fed.  Rep.  487 ;  Lake  Shore  &  M. 
S.  R.  Co.  V.  Rosenzweig,  113  Pa.  St.  519,  26  Am.  &  Eng.  R. 
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Cas.  489.  Now,  if  it  be  true  that  it  is  the  duty  of  a  railroad 
company  to  make  regulations  for  the  proper  conducting  of 
its  business,  as  asserted  in  Reagan  v.  St.  Louis,  K.  &  N.  W. 
R.  Co.,  93  Mo.  348,  then  it  would  seem  incumbent  on  the  em- 
ployes of  such  company  to  acquaint  themselves  with  the  rules 
thus  of  necessity  established.  Indeed,  it  would  be  impossi- 
ble for  employes  properly  to  discharge  their  duties  without 
becoming  conversant  with  the  rules  relating  to  their  obliga- 
tions of  service  to  the  company.  In  numerous  instances  it 
has  been  held  that  passengers  must  equip  themselves  with  a 
sufficient  knowledge  of  the  regulations  of  the  common  carrier 
which  transports  them  from  place  to  place  (6  Atl.  Rep.  545 ;) 
and  sound  reasoning  would  seem  to  lay  an  employe  under  a 
greater  stress  of  necessity  and  of  duty  of  becoming  acquainted 
with  rules  the  observance  of  which  would  promote  not  only 
his  own  safety  but  as  well  those  with  whom  he  jointly'  labors'; 
and  that,  having  sufficient  opportunity  therefor,  the  inference 
should  be  drawn  that  he  did  not  remain  ignorant  of  that 
which  the  highest  promptings  of  Viuty  and  self  interest  de- 
manded he  should  know  ;  and  so  the  point  has  been  ruled. 
Thus,  in  Parker  v,  Georgia  Pac.  R.  Co.,  83  Ga.  539^it  is  said  : 
**  There  was  sufficient  evidence  that  the  rule  book  admitted 
in  evfdence  contained  the  rules  in  force  when  the  plaintiff 
was  injured,  and  whether  he  had  knowledge  of  them  or  not 
was  a  question  not  going  to  the  admissibility  of  the  rules,  but 
to  their  binding  effect  upon  his  conduct."  So,  also,  in  Mem- 
phis &  C.  R.  Co.  V.  Askew,  90  Ala.  5,  where  a  plaintiff  was 
charged  with  contributory  negligence  in  not  using  coupling 
sticks,  as  required  by  a  rule  of  the  company,  and  ne  denied 
all  knowledge  of  such  rule,  it  was  held  competent  to  in- 
troduce the  rule  on  that  subject.  Ifi  Shenandoah  Valley  R. 
Co.  V.  Lucado's  Adm'r,  86  Va.  390,  the  court,  after  quoting 
rule  107  of  the  "  Train  Rules,"  says,  on  page  423  :  "These 
rules  were  in  force,  and  had  been  for  several  years,  when  the 
accident  occurred,  although  they  had  not  been  formally  pro- 
raulgated  by  the  receiver  after  his  apppointment.  They  had 
been  printed,  and  copies  of  them  had  been  duly  furnished  to 
section  foremen,  Jennings  among  the  number,  for  the  guid- 
ance of  themselves  and  the  men  under  their  charge.  The 
deceased  had  been  in  the  employ  of  the  company  as  a  section 
hand  for  many  months  prior  to  the  accident,  and  the  presump- 
tion is  that  he  was  acquainted  with  the  rule  above  quoted. 
At  all  events,  the  fair  inference  from  the  record  is  that  he  had 
reasonable  opportunity  to  become  acquainted  with  it,  which, 
for  the  purposes  of  the  piresent  case,  is  equivalent  to  actual 
knowledge."  In  Alexander  v,  Louisville  &  N.  R.  Co.,  83  Ky. 
589,  25  Am.  &  Eng.  R.  Cas.  458,  the  court  say,  on  page  598 : 


Digitized  by  LjOOQ  IC 


148  ALCORN   V.   CHICAGO  &  ALTON   R.   CO.  [VOL.  48 

"  That  appellant  was  not  furnished  with  a  copy  of  the  printed 
rules»  and  was  ignorant  of  their  existence,  did  not  constitute 
sufficient  reason  for  rejecting  them  as  evidence  in  this  case, 
and  they  were  properly  admitted  ;  for  it  was  his  duty  to  ac- 
quaint himself  with  those  rules,  which  manifestly  he  might 
have  done  by  the  use  of  ordinary  diligence." 

6.  Nor  can  it  be  urged  in  this  court  for  the  first  time  that 
the  rule  in  question  was  properly  excluded,  because  of  its 

abandonment  by  defendant  prior  to  the  accident 
•r  rile***'    because  the  reply  of  plaintiff  was  a  general  denial 

of  the  allegations  of  the  answer.  This  method  of 
pleading  only  put  in  issue  the  violation  of  rule  55.  If  plaint- 
iff desired  to  put  in  issue  the  point  whether  the  rule  haabeen 
waived  or  abandoned,  he  should  have  so  pleaded  it  in  his 
reply.  Kersey  v.  Garton,  77  Mo.  loc.  cit.  647,  and  cases  cited ; 
Lanitz  V.  King,  93  Mo.  513.  The  result  is  that,  as  at  first  or- 
dered, we  reverse  the  judgment  and  remand  the  cause.  All 
concur  in  reversing  and  remanding,  except  Black,  J.,  who 
dissents. 

Black,  J.,  {dissentin^^.)— The  plaintiff  was  injured  at  night 
while  employed  as  a  switchman  in  the  defendant's  switch 
f^t«.  yards.    The  injury  occurred  at  a  point  where  a 

vast  amount  of  switching  was  done,  known  as 
•*  kicking  "  or  "  shunting  "  cars  from  one  track  to  another. 
The  train  was  south  of  the  movable  rails,  and  the  engine 
was  at  the  south  end  of  the  train,  which  was  backing  north 
at  the  rate  of  three  miles  per  hour.  As  the  north  car  ap- 
proached  the  switch,  the  plaintiff  reached  in  between  the 
two  cars,  and  drew  the  pin,  but  it  did  not  set  upon  the  draw 
bead,  on  account  of  its  worn  condition.  It  dropped  back  into 
the  link.  He  pulled  it  again,  and  it  failed  to  set,  and  while 
he  was  endeavoring  to  pull  it  the  third  time  his  foot  caught 
between  two  rails,  and  he  was  thrown  down  and  injured. 
His  foot  caught  at  a  place  where  two  rails  converge  ;  one  of 
them  being  one  of  the  rails  on  which  the  car  was  moving, 
and  the  otner  was  just  outside  of  that  one.  The  point  of 
juncture  of  the  two  rails  had  been  blocked,  but  the  plaintiff's 
evidence  shows  that  at  the  time  of  the  injury  the  block  was 
old,  worn  to  a  sliver,  and  could  not  be  fairly  called  a  block. 
Defendant  produced  no  evidence  tending  to  show  that  the 
block  was  in  even  fair  repair.     It  is  clear  there  is  merit  in  the 

1)laintiff*s  case,  and  the  judgment  should  not  be  reversed,  un- 
ess  the  trial  court  committed  error  to  the  prejudice  of  the 
defendant. 

The  first  question  I  shall  notice  is,  did  the  court  err  in  ex- 
cluding the  rule  offered  in  evidence  by  the  defendant  ?    The 
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only  clause  of  this  lengthy  rule  which  can  have  any  applicatioa 
to  tne  case  is  in  these  words :  "  Jumping  on  or  off 
trains  or  engines  in  motion,  getting  between  cars  Ji^*7/«.'** 
in  motion  to  uncouple  them,  and  all  similar  im-  eia^iagrato. 

frudence,  are  dangerous,  and  in  violation  of  duty." 
t  is,  we  think,  of  some  importance  here  to  notice  the  defend- 
ant's answer.  While  it  is  alleged  that  plaintiff  was  injured 
in  consequence  of  getting  between  the  cars  while  in  motion, 
for  the  purpose  of  uncoupling  them,  in  violation  of  defend- 
ant's rules,  it  is  also  stated  that  plaintiff  was  injured  by  his 
own  negligence  contributing  thereto,  in  this  ;  that  he,  "after 
failing  to  set  the  coupling  pin  while  the  cars  were  moving, 
neglected  to  step  upon  the  brake  beam  of  the  cars,  and  save 
himself  from  injury."  The  evidence  for  the  plaintiff  shows 
that  at  the  date  of  the  injury,  and  for  years  prior  thereto, 
it  had  been  the  constant  practice  to  kick  and  shunt  the  cars  in 
these  yards ;  that  this  was  done  by  gfoingin  between  the  mov- 
ing cars,  and  pulling  the  pin  while  m  motion;  and  that  this 
was  done  under  the  eye  and  directions  of  the  yardmaster. 
The  defendant  then  called  several  witnesses,  including  the 
defendant's  day  yardmaster.  His  evidence  shows  a  constant 
practice  of  cutting  off  cars  by  going  in  and  pulling  the  pin 
while  the  cars  are  in  motion.  Indeed,  this  yardmaster  says: 
**  The  rule  in  the  yards  was  to  pull  the  pin  while  the  cars 
were  in  motion."  He  says  the  defendant's  cars  have  a  hand 
grasp  on  them  to  use  in  standing  on  the  brake  beam  ;  that  it 
is  safer  to  get  on  this  brake  beam  than  to  walk  on  the  ground; 
that  he  had  never  given  any  directions  to  deviate  from  rule 
55 ;  that  it  had  been  in  force  for  five  or  six  years.  Here  the 
defendant  offered  the  rule  in  evidence,  which  was  excluded. 
The  night  yardmaster  who  had  charge  of  the  plaintiff's  crew 
at  the  time  of  the  injury  gave  evidence,  in  substance,  the 
same  as  that  of  the  day  yardmaster.  There  is  some  difference 
of  opinion  as  to  whetner  it  was  safer  to  walk  on  the  ground 
between  the  moving  cars,  to  uncouple  them,  or  to  stand  on 
the  brake  beam.  But  it  does  appear  that  defendant's  cars 
are  provided  with  a  hand  grasp  on  the  end  of  the  car  for  the 
purpose  of  standing  on  the  brake  beam.  The  cars  are  eight 
leet  wide,  and  extend  over  the  rails  two  feet. 

The  court  excluded  the  rule,  on  the  ground  that  there  was 
no  sufficient  evidence  that  plaintiff  had  any  notice  or  knowl- 
edge of  its  existence.  We  need  not  consider  that  question, 
for,  if  the  rule  was  properly  excluded,  it  matters  not  on  what 
ground  the  trial  court  excluded  it.  This  rule,  as  we  have 
said,  contains,  among  its  many  provisions,  one  to  the  effect 
thatgetting  between  cars  in  motion  to  uncouple  them  is  pro- 
hibited.   Now,  the  defendant's  own  evidence  showed  that 
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the  cars  in  these  yards  were  uncoupled  by  day  and  by  nig^htr 
while  in  motion,  and  that  this  was  done  by  stepping^  in  be- 
tween them.  It  showed  that  defendant  had  placed  band 
grasps  on  its  cars  to  enable  brakeman  to  stand  on  the  brake 
Eeam.  This  cannot  be  done  without  getting  between  the  , 
cars.  Indeed,  the  cars  being  eight  feet  wide,  they  cannot  be  ' 
uncoupled  without  placing  the  greater  portion  of  the  body 
between  them.  The  evidence  offered  by  the  defendant,  as 
well  as  that  offered  by  the  plaintiff,  shows,  and  it  shows  be- 
yond all  doubt,  that  the  portion  of  the  rule  in  question  was 
not,  and  was  not  intended  to  be  enforced  in  these  yards.  It 
therefore  had  nothing  to  do  with  the  case.  To  say  it  had 
anything  to  do  with  the  case  is  to  say  that  it  is  a  rule  to  be 
invoked  by  the  company  against  the  servant  when  injured, 
but  to  be  disregarded  by  him  while  discharging  his  duties  as 
servant.  The  right  of  the  company  to  make  rules  is  not 
questioned,  and  it  is  the  duty  ol  the  servant  to  obey  them  ; 
but  the  right  of  the  company  to  invoke  a  rule  which  it  dis- 
obeys, and  requires  its  servants  to  disobey,  is  denied  by  me. 
No  one  can  doubt  the  statement  of  one  witness,  to  the  effect 
that  if  a  switchman  had  refused  to  go  in  between  the  cars, 
and  uncouple  them  while  in  motion,  he  would  have  been  dis- 
charged in  20  minutes.  But  it  is  said  the  question  whether 
the  rule  was  in  force  in  these  yards  was  one  for  the  jury,  and 
that  would  be  true  if  there  had  been  any  evidence  which 
called  for  the  submission  of  thatquestion  to  the  jury ;  but  the 
evidence  is  all  one  way,  to  the  effect  that  the  portion  of  the 
rule  in  question  was  not,  and  was  not  intended  to  be,  in  force 
in  these  yards.  Indeed,  a  part  of  the  defendant's  answer  is 
based  upon  a  proposition  which  is  inconsistent  with  the  exist- 
ence of  any  such  rule. 

The  next  question  is  whether  the  court  erred  in  permitting 
the  plaintiff's  witness  Lamoreaux  to  testify  that  he  found  a 

block  between  the  rails  at  the  place  where  plaint- 
n^*l^t^^  iff  was  injured  on  the  evening  of  the  day  after  the 
acoMent.        accident.     In  disposing  of  this  question,  we  think 

it  proper  to  say  that  this  witness  was  an  expe- 
rienced switchman,  and  was  at  work  with  the  plaintiff  when 
the  latter  was  hurt.  This  witness  also  stated  that  he  did  not 
think  it  would  be  possible  for  a  switchman  to  get  his  foot 
caught  with  the  block  between  the  rails  as  he  found  it  the  next 
day.  Several  witnesses  introduced  by  the  defendant  testi- 
fied that  blocking  the  rails  would  not  prevent  a  man's  foot 
from  being  caught,  even  when  the  blocks  are  in  good  order; 
that  they  had  made  the  experiment  with  blocks,  and  that  the 
sole  of  the  shoe  would  get  fastened  ;  and  we  understand  one 
of  these  witnesses  to  speak  of  an  experiment  with  the  block 
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now  in  question.     Evidence  of  subsequent  repairs  is  admitted 
by  some  courts  on  the  ground  that  it  tends  to  show  an  ad- 
mission  of  a  previous  neglect  of  duty,  but  I  agree  that  evi- 
dence of  repairs  should  not  be  received  for  any  such  purpose. 
So  here  the  fact  that  the  defendant  put  in  a  new  block  does 
not  show  any   want  of  duty  in  respect  of  the  old  one.     The 
defendant  is  not  bound  to  keep  its  track  in  an  absolutely  safe 
condition.     Its  duty  to  servants  is  to  use  reasonable  care  and 
caution  in  that  behalf.     Indeed,  the  defendant  having  been 
informed  of  this  accident,  it   became  its  duty  to  repair  the 
track,   if  out  of  order.     But  in  this  case  it  became  a  point  of 
contest  as  to  whether  blocks  added  anything  to  the  safety  of 
the  men.     The  defendant  introduced  several  witnesses,  who 
testified  that  blocks  did  not  protect  the  men  from  accidents 
in  the  least,  and  their  evidence  is  to  the  effect  that  blocks 
should  be  discarded.     The  plaintiff's  witness  who  was  an  an 
experienced   brakeman,  gives  it  as  his  opinion  that  a  brake- 
man  could  not  get  his  foot  caught  with  the  particular  block 
between  the  rails  which  he  saw  the  next  day.     This  block 
was  in  no  respect  different  from  other  new  blocks  used   by 
the  defendant.     I  think  his  evidence  was  competent  on  the 
issue  as  to  whether  blocks  were  beneficial  or  not.     We  held 
in  Brennan  v.  City  of  St.  Louis,  92  Mo.  482,  16  Am.  &  Eng. 
Corp.  Cas.  486,  that  evidence  of  subsequent  repairs  of  a  street 
was  admissible  for  the  purpose  of  showing^  an  acceptance  ol 
the  highway,  and  consequently  a  duty  to  keep  it  in  repair. 
Here  there  was  a* sharp  issue  made  as  to  whether  blocks  are 
of  any  benefit  to  the  brakeman,  and  the  evidence  of  the  wit- 
ness tends  to  show  that  they  are  a  great  safeguard.     The  ev- 
idence being  admissible  for  this  purpose,  it  was  properly  re-   . 
ceived.     Its  effect  could  have  been  confined  to  the  one  is- 
sue  by  instructions,  but  the  defendant  asked  no  instruction 
upon  "the  subject.     The  old  and  worn  condition  of  the  block 
was  testified   to   by  eye   witnesses,  and   its  condition  was 
hardly  a  controverted  issue  in  the  case.     I  therefore  dissent 
from  both  of  the  opinions  filed  in  this  case. 

Barclay,  J. — Owing  to  the  difference  of  opinion  among 
the  members  of  this  division,  a  final  expression  of  my  views 
of  the  case  will  be  deferred  until  it  has  been  considered  by 
the  court  in  banc. 

Evidence  of  Repairs  and  Improvements  after  Accident.~See  Missouri  P^i- 
cific  R.  Co.  V.  Hennessey  (Tex.).  42  Am.  &  Eng.  R.Ois.225;  Terra  Haute 
&  I.  R.  Co.  V.  Clen  (Ind.),  42  Am.  &  Eng.  R.  Cas.  229,  note  233. 

In  an  action  against  a  railroad  company  for  an  accident  caused  by  sand 
which  had  been  washed  upon  the  track,  it  is  proper  for  the  plaintiff  tf) 
show  that  after  the  accident  defendant  changed  its  road  at  that  point,  whn  e 
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such  evidence  is  offered  for  the  purpose  of  explaining  a  subsequent  photo- 
graph of  the  spot  which  had  been  introduced  in  evidence  and  of  showing 
that  the  defect  in  construction  of  the  road  could  have  been  remedied.  St. 
Louis.  A.  &  T.  R.  Co.  v,  Johnston,  78  Tex.  536. 

injury  to  Employe  caused  by  Unblocked  Rails  and  Frogs*— See  Davis  v.  St. 
Louis.  I.  M.  &  S.  R.  Co.  (Ark.)»  44  Am.  &  £ng.  R.  Gas.  690;  Lemay  v.  Cana- 
dian Pacific  R.  Co.  (Ont.),  44  Am.  &  Eng.  R.  Cas.  627  ;  note,  39  Am.  h 
Eng.  R.  Cas.  328 ;  note  41  Am.  &  Eng.  R.  Cas.  367;  Gulf,  Colorado  &  S. 
F.  R,  Co.  V,  Walker  (Tex.),  37  Am.  &  Eng.  R.  Cas.  342.  note  247, 

Brakeman's  Foot  Caught  in  Unblocked  Frog — Liability  of  Company —Notice 
of  Defect.— In  St.  Louis,  L  M.  &  S.  R.  Co.  v,  Davis  (Ark.  March  21. 1891).  15 
S.  W.  Rep.  895,  the  action  was  for  causing  the  death  of  one  of  defendant's 
employes.  The  deceased  was  a  brakeman  and  came  to  his  death  by  hav- 
ing his  foot  caught  in  an  unblocked  frog  while  coupling  cars.  It  was 
held  that  tlie  evidence  tended  to  prove  a  structural  defect  which  would 
charge  the  company  with  liability  without  other  proof  that  it  had  notice  of 
such  defect. 

Brakeman  Injured  by  Catching  his  Foot  between  Tie  and  Switch-rod. — In 
Hannah  v.  Connecticut  River  R.  Co.  (Mass.  Oct.  24,  1891),  28  N.  E.  Rep. 
682,  It  appeared  that  plaintiff  was  uncoupling  cars  for  defendant,  and 
stepped  between  them,  when  his  foot  wascaufi^ht  between  a  tie  and  switch- 
rod,  which  was  51-2  inches  above  the  ground.  The  switch-rod  had  been 
in  that  condition  a  week  or  more,  but  after  the  accident  the  space  was 
partly  filled  up.  Held,  that  it  was  for  the  jury  to  say  whether  defendant 
was  negligent  in  allowing  the  rod  to  remain  in  that  condition. 

Switchman  Catching  his  Foot  in  Split  Tie  and  Run  Over  and  Killed— Suffi- 
ciency of  Complaint. — In  Pennsylvania  Qo.v,  Brush  (Ind.  Oct.  7,  1891),  2S 
N.  E.  Rep.  615,  the  plaintiff's  complaint  alleged  that  the  defendant,  a  rail- 
road company,  negligently  allowed  one  of  the  ties  in  its  track  to  become 
and  remain  split,  so  that  the  plaintiif's  intestate  without  any  knowledge  of 
the  condition  of  such  tie,  had  his  foot  cut  and  was  run  over  and  killed 
while  in  the  discharge  of  his  duties.  Held,  that  this  complaint  stated  a 
cause  of  action,  there  being  nothing  therein  to  show  that  it  was  any  part 
of  intestate's  duty  to  inspect  the  track  for  the  defects  alleged,  or  that  he 
had  ever  passed  the  place  of  the  accident  before  that.  The  court  said  : 
"  It  is  not  only  the  duty  of  the  master  to  exercise  reasonable  care  to  fur- 
nish his  employes  with  a  safe  place  to  work,  and  safe  machinery,  but  it  is 
his  further  duty  to  exercise  a  reasonable  supervision  over  it,  and  to  exercise 
ordinary  care  in  keeping  it  safe  for  the  use  of  his  servant.  Nordyke  v.  Van 
Sant,  99  Ind.  188;  Car  Co.  v.  Parker,  100  Ind.  181  ;  Krueger  v.  Railroad 
Co.  1 1 1  Ind.  51, 31  Am.  &  Eng.  R.  Cas.  329 ;  Pennsylvania  Co.  v.  Whitcomb. 
Ill  Ind.2i2,  31  Am.  &  Eng.  R.  Cas.  149;  Bradbury  v,  Goodwin,  108  Ind. 
286,  9  N.  E.  Rep.  302 ;  Railroad  Co.  v.  McCormick.  74  Ind.  440,  5  Am.  & 
Eng.  R.  Cas.  474.  These  principles  of  the  laware  not  disputed  by  the 
appellant,  but  it  is  earnestly  contended  that  the  nature  of  the  defect 
causing  the  injury  was  such  that  the  deceased  was  bound  to  know  of  its 
existence ;  and,  this  being  so,  he  is  presumed  to  have  taken  upon  himself 
the  increased  risk  occasioned  by  the  defect  described  in  the  compliant. 
It  is  true  that  where  a  servant  engages  with  the  master  to  perforin 
work  in  a  place  which  such  servant  knows  to  be  unsafe,  or  where 
such  place  is  in  such  condition  that  the  danger  is  perfectly  appar- 
ent, the  servant  takes  upon  himself  the  risk  incurred  thereby,  and  is  pre- 
sumed to  have  contracted  with  reference  to  the  danger  he  encounters, 
and.  if  injured  in  the  service,  he  has  no  right  of  action  against  the  master. 
Railroad  Co.  v,  Stupak,  108  Ind.  i,  28  Am.  &  Eng.  R.  Cas.  323;  Griffin 
V.  Ohio  &  M.  R.  Co.,  124  Ind.  326;  Water  Supply  Co.  v.  White,  124  Ind. 
376 ;  Reitman  v,  Stolte,  120  Ind.  314  ;  Indiana  B.  &  W.  R.  Co.  v,  Dailey. 
1 10  Ind.  75.     But  in  this  case  it  is  expressly  alleged  that  the  deceased  had 
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no  knowledge  of  the  existence  of  the  defective  tie  which  caused  his  injurf . 
There  is  nothing  in  the  complaint  from  which  it  can  be  inferred  that  it 
was  any  part  of  his  duty  to  inspect  the  road  ;  and  presumably  such  duty 
belonged  to  those  whose  business  it  was  to  keep  the  road  in  repair. 
Nor  is  there  anything  in  the  complaint  from  which  he  can  assume  that 
he  passed  over  that  portion  of  the  track  where  the  defective  tie  was  found 
at  any  time  between  the  date  at  which  it  became  out  of  repair  and  the 
date  of  the  injury.  In  our  opinion,  the  complaint  states  a  cause  of  action, 
and  the  court  did  not  err  in  overruling  the  demurrer  addressed  there- 
to." 

Brakeman  Catching  Foot  Between  Rails  and  Run  Over— Evidenee^Ei- 
perlmentt— Instruction  as  to  Negtigence  in  Care  of  Switch  and  Moving  Train. — 
In  Brooke  t^,  Chicago.  R.  L  &.  P.  R.  Co.  (Iowa.  Oct.  29,  1890).  47  N.  W. 
Rep.  74,  the  action  was  brougnt  to  recover  damages  for  the  death  of  plaint- 
iff's intestate  who  had  been  a  brakeman  in  the  employ  of  defendant.  It 
appeared  from  the  evidence  that  his  death  was  caused  by  his  being  run 
over  while  uncoupling  cars.  The  accident  was  caused  by  his  foot  catching 
between  the  rail  and  switch  rail.  It  was  shown  that  if  the  switch  had  been 
properly  constructed,  the  space  between  the  rails  would  have  been  too 
great  to  allow  his  foot  to  be  caught.  Held,  {a)  that  the  company  was 
guilty  of  negligence  and  was  liable  for  the  injury ;  {b)  that  evidence  as  to 
measurements  of  the  distance  between  the  two  rails  made  fourteen  months 
after  the  accident,  was  admissible,  when  accompanied  by  testimony  of  the 
company's  station  agent  to  the  effect  that  he  knew  of  no  change  being 
made  in  the  position  of  the  rails ;  {c)  that  evidence  as  to  the  experiments 
of  a  witness  in  placing  his  foot  between  said  rails,  when  the  witness  who 
made  the  experiment  and  the  shoe  worn  by  the  deceased  at  the  time  of  the 
injury,  were  both  before  the  jury;  {d)  that  the  fact  that  when  deceased's 
body  was  found  his  foot  ^was  not  wedged  between  the  rails,  was  not  con- 
clusive evidence'that  his  Vail  was  not  caused  by  his  foot  being  so  caught; 
{€)  that  an  instruction  that  if  the  jury  believed  that  the  company  exercised 
ordinary  care  in  the  selection  of  a  switch,  they  "  may  further  determine 
whether  the  switch  was  in  proper  order  or  repair,"  was  not  misleading 
when  immediately  followed  by  an  instruction  that  the  company'"  was 
bound  to  exercise  ordinary  care  in  keeping  the  switch  in  a  reasonably  safe 
condition  ;  "  (/)  that  an  instruction  that  the  moving  of  the  train  so  as  to 
run  over  deceased  after  the  engineer  knew  that  he  "  was  injured  or  was  in 
a  dangerous  situation  "  was  negligence,  whereas,  the  petition  charged  that 
the  train  was  so  moved  after  the  engineer  knew  that  deceased  was  injured 
and  in  a  dangerous  situation,  was  not  reversible  error ;  {$;)  that  it  was  not 
necessary  to  show  whether  the  killing  was  done  the  first  or  second  time 
the  cars  passed  over  deceased,  it  appearing  that  he  was  run  over  twice 
and  killed. 

Brakeman  Injured  by  Stepping  on  Clinker  While  Coupling  Cars. — In  Lee 
V.  Central  R.  Co.,  86  Ga.  231,  it  was  held  that  the  presence  of  one  clinker 
of  unusual  size  on  the  margin  of  a  railway  track  where  switching  is  to  be 
done,  and  on  which  a  brakeman  accidentally  steps  in  descending  from  a 
moving  engine,  in  the  due  course  of  his  duties,  will  not  render  the  com- 
pany liable  to  answer  for  a  personal  injury  which  the  brakeman  thus  sus- 
tains. For  outdoor  premises  to  be  reasonably  safe,  it  is  not  required  that 
the  surface  shall  be  kept  clear  of  every  object  which  by  chance  might  cause 
Accidental  injury.  The  court  said  :  "  We  have  said  the  injury  was  an '  ac- 
cident.' It  might  be  termed  a  *  double-barreled  accident.  First,  one 
clinker  of  unusual  size  got  into  a  pile  of  dross  :  and,  secondly,  the  plaint- 
iff happened  to  step  out  upon  that  particular  pile,  and  struck  his  foot 
a^inst  that  particular  clinker.  There  is  no  suggestion  that  the  con- 
dition of  the  track  of  the'neighboring  surface  was  unsafe,  save  in  that  one 
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spot,  and  there  is  no  suggestion  that  the  plaintiff's  duty  required  him  to 
step  off  at  that  spot,  rather  than  any  other.  Had  it  not  been  for  the  mere 
chance  of  his  selecting  the  particular  few  inches  of  space  occupied  by  that 
one  clinker,  he  would  have,  in  all  probability,  performed  his  duty  in  safety. 
It  cannot  be  incumbent  on  railroad  companies  or  any  one  else,  in  such  a 
world  as  this,  to  Iceep  the  whole  face  of  the  earth  on  which  servants  aad 
employes  are  to  execute  their  functions  clear  of  every  object  that  may  cause 
an  employe  to  slip  up,  or  be  thrown  down.  Such  a  rule  would  require  that 
farmers  should  keep  their  premises  clear  of  corn-cobs ;  for  a  cob»  when 
stepped  upon,  may  roll  under  the  foot  and  produce  a  fall.  So  of  small 
stones,  and  sometimes  stocks,  or  other  rubbish.  The  plaintiff's  injury  was 
simply  a  misfortune,  the  incident  of  his  employment,  and  of  the  risk  con- 
sequent thereon.  In  the  exercise  of  our  power  of  direction,  we  direct  that 
the  court  enter  judgment  for  the  defendant  below  as  in  case  of  nonsuit, 
and  that  the  motion  for  a  new  trial,  and  the  judgment  thereon,  be  of  no 
effect,  except  to  set  aside  the  verdict,  and  as  a  basis  for  this  writ  of  error, 
and  a  final 'disposition  of  the  case.    Judgment  affirmed." 

Car  Coupler  Injured  Owingto  Roughnes  tof  Track.—In  Trinity &S.  R.Co. 
V.  Lane.  79  Tex.  643.  it  appeared  that  plaintiff  was  a  brakeman  on  a  train 
pf  the  M.  Co.,  which  was  being  operated  on  defendant's  road.  He  was  in- 
experienced, and  had  received  no  instructions  as  to  his  duties.  Being  re- 
quired to  uncouple  cars  while  in  motion,  he  mounted  upon  a  flat-car  to  do 
it,  the  roughness  of  the  track  and  the  want  of  filling  between  the  ties  ren- 
dering it  dangerous  to  attempt  to  uncouple  while  walking  on  the  track. 
A  sudden  jolt,  caused  by  the  roughness  of  the  track,  threw  him  onto  the 
ground,  and  his  foot  caught  in  the  drawheads.  and  was  injured  so  that 
amputation  was  necessary.  NM,  that  a  verdict  for  plaintiff  was  supported 
by  the  evidence,  although  the  facts  above  stated  were  contradicted  by  some 
of  defendant's  witnesses. 

Injury  Caused  by  Rough  and  Uneven  Track— Opinion  of  Witnesses— Com* 
parisons. — Negligence  of  the  railway  company  in  allowing  the  surface  of 
the  track  to  be  uneven,  so  as  to  endanger  walking  thereon  by  employes  in 
the  discharge  of  their  duties,  being  in  question,  the  opinion  of  a  witness  as 
to  the  comparison  of  this  track  with  those  of  others  in  the  state,  generally, 
is  not  admissible.  Louisville  &  N.  R.  Co.  v.  Chafhn  (Ga.  Oct.  1 1,  1890, )  S4 
Ga.  519. 

Evidence  as  to  Defective  Condition  of  Road  at  Other  Placet.~In  an  action 
to  recover  damages  for  an  injury  to  an  employe  of  a  railroad  company  in  a 
wreck,  alleged  to  have  been  caused  by  the  company's  neglect  to  repair  its 
track,  the  condition  of-the  road  at  other  places  than  that  at  which  the  ac- 
cident occurred,  is  relevant.    Taylor  B.  &  H.  R.  Co.  z*.  Taylor,  79  Tex.  104, 
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Chicago,  Rock  Island  &  Pacific  R,  Co. 

{/o7i'a  Supreme  Courts  October  2j^  i8qi.) 

Injury  to  Employe— Duty  of  Company  to  Keep  Roadway  Safe.— A  railroad 
company  owes  to  its  employes  the  duty  to  use  all  ordinary  and  reasonable 
care  ana  supervision  to  keep  its  roadway  safe.  An  instruction  so  stating 
the  law  is  not  misleading  on  the  ground  that  the  jury  might  understand 
therefrom  that  the  company  is  required  to  keep  its  road  in  an  absolutely 
safe  condition. 
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Employe  Struck  by  "  Wing  Fence  "— Evidence^Ryles. — In  an  action 
against  a  railroad  company  for  the  death  of  an  employe  caused  by  his  com- 
ing in  contact  with  a  cattle  guard  fence  while  hanging  on  a  ladder  on  the 
side  of  a  moving  car,  it  was  alleged  that  the  defendant  negligently  placed 
the  fence  which  struck  the  decedent,  too  close  to  the  track.  Held^  that  it 
was  ira]^roper  to  admit  in  evidence  a  rule  of  the  company  for  the  guidance 
(tf  its  track  repairers,  providing  that  no  materials  or  tools  should  1^  placed 
within  five  feet  of  the  rails. 

Same— Negligence  of  Company  in  Locating  "  Wing  Fences." — A  railroad 
company  is  not  guilty  of  negligence  in  ejecting  the  wing  fences  of  cattle 
guards  by  placing  them  within  three  feet  ten  inches  from  the  rails,  so  far 
as  its  liability  for  the  death  of  an  employe  is  concerned,  caused  by  such- 
employe  being  struck  by  one  of  such  fences  while  climbing  down  the  side 
of  the  car  to  examine  an  apprehended  defect  underneath  the  car.  Such  an 
accident  is  so  improbable  that  a  railroad  company  in  the  exercise  of  rea- 
sonable diligence,  is  not  required  to  provide  against  it. 

Same— Contributory  Negligjonce  -Brakeman  Leaning  out  from  Side  of  Car. 
— A  brakeman  during  a  long  term  of  service  upon  a  railroad,  must  be  held 
to  have  observed  the  fact  that  the  wing  fences  of  the  cattle  guards  were 
too  near  the  track  to  permit  a  person  to  swing  out  from  the  bottom  of  a 
passing  car  with  safety.  Accordingly,  if  such  a  brakeman  is  injured  in 
this  manner,  he  is  not  entitled  to  recover,  although  at  the  time  he  was  en> 
deavoring  to  ascertain  if  there  was  anything  wrong  under  the  train. 

Beck,  C.  J.,  dissenting. 

Appeal  from  Wayne  District  Court. 

Action  to  recover  damages  alleged  to  have  been  caused  by 
the  negligence  of  defendant.  There  was  a  trial  by  jury,  and 
a  verdict  and  judgment  in  favor  of  plaintiff.  The  defendant 
appeals. 

Freeland  &r  Miles,  Cummins  &  Wright,  and  Thos,  5.  Wright^ 
for  appellant. 

Geo,  Hall,  for  appellee. 

Robinson,  J.— In  September,  1888,  Joseph  M.  Brown  was 
in  the  employ  of  defendant  as  brakeman  on  a  freight  train. 
The  division  on  which  he  worked  extended  from  CM«rt«t©d» 
Trenton,  in  Missouri,  to  Eldon,  in  this  state.  On 
the  20th  day  of  the  month  named,  he  left  Trenton  with  his 
train.  When  it  reached  the  vicinity  of  Numa  he  was  in  the 
caboose,  and  observing  stones  which  appeared  to  be  thrown 
from  the  track  under  the  second  car  from  the  caboose,  he 
went  forward  to  ascertain  the  cause.  He  first  went  down  on 
the  north  side  of  the  car,  and  then  climbed  back,  and  went 
down  on  the  south  side  by  means  of  the  side  ladder.  While 
hanging  low  on  the  ladder,  with  his  back  towards  the  loco- 
motive, looking  under  the  car,  his  head  came  in  contact  with 
a  wing  fence  at  the  end  of  a  cattle  guard,  and  he  was  instantly 
killed.  This  action  is  brought  by  the  administrator  of  his  es- 
tate to  recover  the  resulting  damages. 

It  is  claimed  by  plaintiff  that  the  defendant  was  negligent 
in  allowing  the  fence  to  be  placed  so  near  the  track  as  it 
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was,  and  that  decedent  was  killed  in  consequence,  and  with- 
out  fault  on  his  part.  Defendant  denies  the  alleged  negli- 
gence on  its  part,  and  the  alleged  absence  of  negRgence  on 
the  part  of  decedent,  and  alleges  that  he  had  been  employed 
by  cfefendant  on  the  part  of  its  road  where  the  accident  oc- 
curred for  several  years;  that  during  that  time  the  fence  and 
cattle  guard  of  which  complaint  is  made  were  not  changed, 
and  were  like  the  other  cattle  guards  and  appurtenances  aK)ng 
that  part  of  its  road, — all  of  which  was  well  known  to  deced- 
•-ent  long  prior  to  his  death. 

1.  The  court  charged  the  jury  as  follows :  "  It  is  the  duty 
of  a  railroad  company,  as  regards  its  employes,  to  use  all  or- 
dinary care  and  supervision  to  keep  its  roadway, 

Datj  oreoa-  (qj.  ^j^g  operation  ot  its  trains  by  its  employes,  in  a 
rMdwiii^u.  good  and  safe  condition,  so  that  the  employes  may 
•trociioBi.  not  be  exposed  to  unnecessary  hazards  in  the  opera- 
tion of  its  trains."  "The  deceased  *  *  *  had 
a  right  to  assume  that  the  defendant  would  use  all  reasoiK 
able  care  in  the  keeping  of  its  road  in  a  good  and  safe  con- 
dition for  the  operation  of  its  trains  by  its  employes.  * 
**  *'*  Defendant  complains  of  the  portions  of  the  charge 
quoted,  on  the  ground  that  they  require  defendant  to  keep 
its  road  in  a  safe  condition,  while  the  rule  is  that  it  must  be 
kept  in  a  reasonably  safe  condition.  We  do  not  think  the 
jury  would  so  understand  the  charge.  It  instructed  there 
that  it  was  the  duty  of  defendant  to  use  all  ordinary  and  all 
reasonable  care  and  supervision  to  keep  its  roadway  safe* 
and  that,  we  think,  is  the  law.  If  the  road  could  have  been 
made  safe  by  such  means,  then  it  was  the  duty  of  defendant 
to  make  it  so. 

2.  The  only  charge  of  wrong  against  defendant  is  that  it 
negligently  placed  the  fence  with  which  decedent  came  in 

contact  too  close  to  the  track.  That  it  was  a  proper 
roieiraH-*'  appurtenance  of  the  road  is  not  questioned.  The 
<dLee?  evidence  shows  that  all  the  cattle  guards  and  cat- 

tle guard  fences  along  the  line  of  defendant's  rail- 
way, upon  which  decedent  had  been  employed,  were  con- 
structed substantially  alike.  As  we  understand  the  record, 
each  cattle  guard  was  made  by  digging  a  pit  across  the  road- 
bed, about  eight  feet  wide  and  two  feet  deep.  Across  the 
pit  were  placed  timbers,  and  on  them  were  laid  ties  from 
twelve  to  fourteen  feet  in  length.  At  each  end  of  the  ties 
was  constructed  a  wing  fence  eight  feet  in  length,  parallel  to 
the  track.  It  was  made  of  two  posts,  and  boards  nailed 
thereon,  and  to  its  center  was  attached  the  right-of-way  fence. 
The  posts  of  the  wing  fences  inclined  outward  somewhat, 
but,  as  a  rule,  were  nearly  perpendicular  to  the  surface  of 
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the  earth,  and  were  from  three  feet  five  inches  to  four  feet 
seveo  inches  from  the  rails.  The  fence  which  caused  the 
accident  in  question  was  three  feet  ten  inches  from  the  rail 
at  the  bottom,  and  inclined  outward  at  the  top  three  inches. 
There  is  no  competent  evidence  that  it  was  improperly  con- 
Structed  or  located.  Certain  rules  of  defendant,  designed  for 
the  guidence  of  its  track  repairers,  were,  however,  intro- 
duced in  evidence,  over  the  objections  of  defendant.  One 
of  the  rules  so  introduced  is  as  follows  :  *'  (2)  They  must  see 
that  no  lumber,  wood,  stone,  materials,  or  tools  are  placed^ 
at  any  time,  within  five  feet  of  the  rail,  and  that  all  gravel 
and  ballast  is  leveled  so  as  not  to  endanger  the  safety  of  the 
trains."  It  is  Urged  by  appellee  that  this  rule  is  evidence 
that  a  win^  fence  should  not  be  placed  within  five  feet  of  the 
track,  and  it  is  claimed  that,  if  the  one  in  question  had  been 
placed  that  distance  from  it,  the  accident  would  not  have 
occurred.  But  the  rule  cannot  be  given  the  effect  claimed 
for  it.  It  evidently  does  not  refer  to  permanent  structures^ 
but  to  loose  tools  and  materials.  There  would  be  good  rea- 
son for  requiring  articles  which  might  be  readily  moved  by 
the  wind,  by  animals  or  other  cause,  without  the  concur- 
rence, and  against  the  wish  of  defendant,  to  be  placed  fur- 
ther  from  the  track  than  appurtenances  of  the  road,  which 
are  permanently  attached  to  the  earth  or  roadbed.  Other 
rules  required  the  track  repairers  to  examine  their  sections 
daily  to  ascertain  if  the  track  was  safe,  and  to  observe  closely 
the  fences,  and  to  keep  them  and  the  cattle  guards  in  good 
repair.  It  is  not  claimed  that  the  fence  in  question  was  not 
in  good  order,  and  the  rules  gave  the  repairers  no  authority 
to  move  it.  The  rules  were  therefore  improperly  admitted. 
The  jury  were  instructed  that  thejr  could  not  presume  negli- 
gence from  the  fact  that  the  accident  occurred,  but  there 
was  no  other  evidence  of  such  negligence. 

3-  Itissaid,  however,  that  the  cattle  guard  and  fence  could, 
with  reasonable  care,  have  been  so  constructed  that  deced- 
ent would  have  passed  the  fence  in  safety.  That  may  be 
conceded,  and  tne  question  then  arises  whether 
the  accident  was  of  such  a  nature  that  defendant  '^^"f*'^|i* 
should  have  guarded  against  it.  The  stones  and  J^He."'  ^  *' 
ballast  which  had  attracted  the  attention  of  deced- 
wt,  and  caused  him  to  descend  the  ladder  on  the  side  of  the 
car,  and  look  under  it,  were  thrown  out  by  a  brake  beam 
which  was  down  and  dragging.  The  evidence  shows  that, 
in  operating  trains,  it  sometimes  happens  that  a  brake  beam 
or  other  appurtenance  of  the  trucks  of  a  car  gets  out  of 
order.  When  there  are  indications  that  such  a  state  of  affairs 
exists,  it  is  the  duty  of  the  brakeman  who  discovers  it  to  re- 


Digitized  by  LjOOQ  IC 


158  MCKEE   V.   CHICAGO.    K.    I.   &    P.    R.   CO.  [VOL.  48 

port  the  fact  to  the  conductor,  and  under  his  direction  to  as- 
certain what,  if  anything,  requires  attention,  and,  if  necessary, 
to  stop  the  train.  To  make  the  required  examination  it  may 
be  proper  for  the  brakeman  to  descend  the  ladder  at  the  end 
or  on  the  side  of  a  car,  and  look  under  it  while  the  train  is 
in  motion.  But  the  evidence  does  not  show  that  such  an 
event  is  of  common  occurrence,  and  it  does  show  without 
contradiction  that  it  is  not  customary  for  a  brakeman  to  de- 
scend the  side  of  a  car  while  it  is  in  motion  between  stations. 
It  does  not  appear  that  any  accident  caused  by  the  location 
of  a  wintf  fence  had  ever  happened  on  the  roacf  of  defendant 
before  that  in  question,  although  its  road  had  been  operated 
many  years. 

Tfie  undisputed  facts  of  this  case  bring  it  within  the  rule 
announced  in  Koontz  v,  Chicago,  R.  1.  6l  P.  R.  Co.,  65  Iowa, 
226,  18  Am.  &  Eng.  R.  Cas.  85.  The  facts  involved  in  that 
case  were  substantially  as  follows:  A  train  of  the  defendant 
was  stopped  on  a  bridge  because  Jhc  engineer  supposed  that 
some  of  the  cars  were  off  the  track  or  that  one  of  the 
brakes  was  set.  A  brakeman  who  had  been  riding  in  the 
cab  of  the  engine  got  down,  and  in  the  discharge  of  his 
duty  proceeded  to  walk  back  beside  the  train  to  ascertain 
what  cause,  if  any,  there  was  for  stopping.  While  so  en- 
gaged he  fell  through  the  bridge,  and  received  injuries 
which  caused  his  death.  This  court  held  that  it  was  not  the 
duty  of  the  railway  company  to  plank  every  bridge  and  cat- 
tle guard  to  prevent  accidents  to  its  employes,  although  it 
might  have  anticipated  that  trains  would  be  required  to  stop 
at  other  than  the  usual  stopping  places; -and  it  was  said  that 
**  ordinary  care  does  not  require  that  every  possible  contin- 
gency  must  be  anticipated  and  guarded  against,  but  only  such 
as  are  likely  to  occur."  That  such  is  the  rule  applicable  to 
cases  of  this  kind  is  well  settled  by  the  authorities.  In 
Wabash,  St.  L.  &  P.  R.  Co.  v.  Locke,  112  Ind.  404,  it  is  stated 
as  follows:  "  The  duty  imposed  does  not  require  the  use  of 
every  possible  precaution  to  avoid  injury  to  individuals,  nor 
nor  that  the  company  should  have  employed  any  particular 
means  which  it  may  appear,  after  the  accident,  would  have 
avoided  it.  It  was  only  required  to  use  such  reasonable  pre- 
cautions to  prevent  accidents  as  would  have  been  adoptea  by 
prudent  persons  prior  to  the  accident."  In  Loftus  v.  Union 
Ferry  Co.,  84  N.  Y.  459,  the  material  facts  involved  were  as 
follows  :  A  child  six  years  of  age  fell  from  a  bridge  or  float 
adjoining  the  passagewav  for  passengers  going  upon  or  leav- 
ing the  ferryboat  into  the  water,  and  was  drowned,  in  con- 
sequence of  an  alleged  defect  in  the  guard  at  the  side  of  the 
bridge  or  float.     The  guard,  at  the  time  of  the  accident,  was 
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in  the  condition  it  had  been  in  for  years.  Many  people  had 
passed  that  place  yearly,  and  no  accident  like  that  complained 
of  had  happened  before.  The  court  held  that  the  ferry  com- 
pany was  bound  to  provide  suitable  and  safe  accommoda- 
tions for  the  landing  ot  passengers,  and  that  the  rule  of 
strictest  diligence  in  that  respect  was  the  only  one  consistent 
with  a  due  regard  to  the  value  of  human  lite,  and  with  the 
relations  of  the  company  to  the  public.  It  further  held  that 
"the  rule  does  not  impose  upon  the  defendant  the  duty  of 
so  providing  for  the  safety  of  passengers  that  they  shall  en- 
counter no  possiWe  danger,  and  meet  with  no  casualty,  in  the 
use  of  the  appliances  provided  by  it.  It  was  possible  for  the 
defendant  so  to  have  constructed  the  guard  that  such  an  ac- 
cident as  this  could  not  have  happened,  and  this,  so  far  as  ap- 
pears, could  have  been  done  without  unreasonable  expense 
or  trouble.  If  the  defendant  ought  to  have  foreseen  that  such 
an  accident  might  happen,  or  if  such  an  accident  could  rea- 
sonably have  been  anticipated,  the  omission  to  provide  against 
it  would  be  actionable  negligence."  The  company  was  held 
not  liable,  because  it  appeared  that  it  had  no  reason  to  appre- 
hend an  accident  like  that  for  which  it  was  sought  to  make  it 
liable,  and  that  the  arrangements  it  had  made  were  such  as 
experience  had,  up  to  that  time,  shown  to  be  safe  and  suita- 
ble, and  sufficient  to  meet  the  requirements  of  its  duty.  In 
Sjogren  v.  Hall,  53  Mich.  274,  a  case  in  which  an  employe  in 
a  steam  saw  mill  sought  to  recover  for  injuries  sustained  in 
the  course  of  his  employment,  the  supreme  court  of  Michigan 
said  it  was  the  duty  of  the  mill  owner  to  guard  against  prob- 
able dangers,  not  to  make  accidental  injuries  impossible.  It 
was  further  stated,  in  effect,  that  the  fact  that  the  employe, 
who  was  not  wanting  in  intelligence  nor  incapable  of  judging 
of  probable  danger,  continued  to  expose  himself  without  hes- 
itation, and  apparently  without  fear,  to  such  risks  as  those 
were,  was  very  conclusive  proof  either  that  the  employer 
was  not  culpable  in  the  matter  complained  of,  or  that  the  em- 
ploye was  inexcusably  careless  of  his  own  safety.  It  was  fur- 
ther said,  in  effect,  that  the  fact  that,  after  the  accident  oc- 
curred, it  was  seen  that  it  could  have  been  easily  guarded 
against,  was  no  reason  for  holding  the  employer  liable. 

To  have  guarded  against  the  accident  in  controversy,  it 
was  necessary  for  defendant  to  foresee  that  something  might 
occur  to  one  of  its  moving  trains  which  would  make  it  proper 
for  an  employe  to  descend  a  car  to  look  beneath  it,  and  that 
he  would  descend,  and  swing  himself  out  from  the  car  while 
passing  a  wing  fence,  to  make  the  desired  examination.  It 
IS  undoubtedly  true  that  defendant  might  readily  have  known 
that  such  a  dombination  of  circumstances  was  possible,  but  it 
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is  apparent  that  it  was  not  likely  to  occur.  So  far  as  the  rec- 
ord snows,  the  accident  in  question  was  so  improbable,  and 
it  was  due  to  causes  of  such  rare  occurrence,  that  defendant, 
in  the  exercise  of  reasonable  diligence,  was  not  required  to 
provide  against  it.  It  is  readily  seen  now  how  it  could  have 
been  avoided,  but  it  does  not  appear  that  any  one  anticipated 
it,  or  anj^thing  of  that  nature.  It  is  not  shown  that  complaint 
of  the  wing  fences  was  ever  made  to  the  defendant,  nor  that 
it  had  any  reason  to  anticipate  accidents  from  them.  They 
were  properly  constructed,  so  far  as  the  record  discloses,  and 
defendant  had  reason  to  believe,  from  the  length  of  time  dur- 
ing which  it  had  operated  the  road  without  accident  from 
them,  that  they  were  properly  located. 

4.  Another  objection  to  a  recovery  by  plaintiff  on  the  rec- 
ord submitted  is  that  it  clearly  appears  the  accident  would 
have  been  avoided  By  the  use  of  ordinary  care  on 
niiiy^l'  Bc*.  '^^  P^**^  ^^  decedent.     He  had  been  employed  as 
ii«eBM.  brakeman  on  the  division  on  which  the  accident 

occurred  in  all  about  three  years,  and  his  runs  were 
usually  made  in  daylight.  On  that  division  there  were  about 
400  wmg  fences,  all  of  which  were  substantially  like  that  in 
question,  as  to  plan  of  construction  and  distance  from  the 
track.  The  distance  between  the  wing  fences  and  the  sides 
of  passing  box  cars  was  about  two  feet,  and  it  is  shown  with- 
out contradiction  that  the  side  ladders  could  be  used  with 
safety  in  examining  as  to  the  condition  of  trains  in  passing 
the  wing  fences  in  question.  But  it  must  have  been  apparent, 
to  any  one  who  had  observed  the  width  of  the  spaces  between 
the  fences  and  passing  cars,  that  a  person  could  not  safely 
swing  out  from  a  car  while  passing  such  a  fence,  on  its  level, 
more  than  two  feet,  and  that  an  attempt  to  do  so  would  be 
apt  to  result  in  serious  injury.  It  is  said  that  there  is  no  evi- 
dence that  decedent  knew  the  distance  of  the  fence  from  the 
passing  car,  but  that  claim  is  in  conflict  with  the  approved 
rules  of  evidence.  It  was  said  in  Muldowney  v.  Illinois  Cent 
R.  Co.,  39  Iowa,  620,  that  **  the  means  of  knowing  by  ordinary 
care  is  evidence  of  knowledge.**  If  it  be  shown  that  a  given 
statement  was  made  in  the  presence  and  hearing  of  a  person 
possessed  of  the  ability  to  hear,  the  presumption,  conclusive 
in  the  absence  of  a  showing  to  the  contrary,  is  that  he  heard 
it.  If  it  be  shown  that  an  event,  capable'of  being  seen  by 
any  ordinary  observer,  occurred  in  the  presence  of  a  person 
possessed  ot  the  ability  to  see,  and  that  his  attention  was  at 
the  time  directed  to  it,  it  will  be  presumed,  until  the  contrary 
appears,  that  he  saw  it.  So  a  person  engaged  in  a  particular 
employment  will  be  presumed  to  have  that  knowledge  of  the 
dangers  incident  to  his  employment  which  he  could  nave  ac- 
quired by  the  use  of  ordinary  diligence. 
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In  Maves  v,  Chicago,  R.  I.  &  P.  R.  Co.,  63  Iowa,  563,  8  Am. 
8l  Eng.  R.  Cas.  527,  it  was  shown  that  the  plaintiff's  intestate 
was  a  switchman  or  braken^an  in  the  employment  of  the  de* 
fendant,  and  that  his  death  was  caused  by  the  negh'gence  of 
defendant  in  failing  to  place  blocks  between  the  rails  and  the 
guard  rails  at  the   switches.     It  was  said  by  this  court,  in 
effect,  that  the  knowledge  of  defects  possessed  by  an  employe, 
and  his  ability  in  the  exercise  of  ordinary  diligence  to  acquire 
knowledge  thereof,  are  questions  of  fact  to  be  determined  on 
the  evidence  submitted  in  cases  where  the  defects  or  dangers 
are  not  open  and  obvious  to  every  one  serving  in  the  capacity 
of  an  employe;  but  that  the  rule  was   not  applicable  to  that 
case,  for  the  reason  that  the  decedent   had  worked  over  the 
track  in  question  for  six  weeks,  and  must  be  presumed   to 
have  known  of  the  defect,  and  that  it  was  dangerous.    The 
plaintiff  in  Money  v.  Lower  Vein  Coal  Co.,  55  Iowa,  671, 
sought  to  recover  for  injuries  received  from  a  falling  roof 
while  working  as  a  miner  in  the  mine  of  defendant.     This 
court  held  as  follows :    "  The  true  rule  is  that  if  the  plaintiff 
knew,  or  by  the  exercise  of  ordinary  care  might  have  Icnown, 
of  the  unsafe  condition  of  the  roof,  and  he  continued  to  work 
in  the  dangerous   place  without  protest  or  complaint,  and 
without  being  induced  to   believe  that  a  change  would  be 
made,  he  assumed  the  risk,  and  cannot  recover.'*    In   Mul- 
downey  v.  Railroad  Co.,  supra^  this  court  approved  the  fol- 
lowing:   "When  an   employe  has  the  means  of  acquiring 
knowledge,  by  the  exercise  of  ordinary  care  and  diligence, 
of  the  defects  or  imperfections  in  the  machinery  of  cars  about 
or  upon  which  he  is  employed,  and  continues  in  his  employ- 
er's service   without  objecting  to  or  protesting  against  the 
nse  of  such  defective  or  imperfect  cars  or  machinery,  he  will 
be  held  to  have  assumed  all  the  risks  incident  to  the  use  of  the 
cars  and  machinery  in  such  defective  condition."    The  court 
cited  a  large  number  of  cases  as  supporting  the  rule.     In 
Perigo  V.  Chicago,  R.   I.  &  P.  R.  Co.,  52   Iowa,  276,  it  ap- 
peared that  the  defendant  had  erected  a  coal  platform  be- 
tween two  of  its  tracks  at  Winterset,  and,  for  convenience  in 
unloading  and  taking  on   coal,  placed   it  so  near  one  of  the 
tracks  that  a  passenger  car,  moving  along  the  track,  passed 
within  seven  inches  of  the  platform  at  one  end,  and  within 
four  and  a  half  inches  of  it  at  the  other  end.     The  platform 
had  been  in  the  position  described  two  yeara,  when  a  baggage- 
roan  in  the  employment  of  the  defendant,    while  engaged  in 
the  discharge  of  his  duties  in  helping  to  make  up  a  train,  was 
knocked  off  the  car  by  the  coal  platform,  thereby  receiving 
injuries  which   resulted  in  his  death.     He   had  been  in  that 
employment  for  more  than  two  years,  and  had, assisted  in 
48A.&E.  R.  Cas.— II 
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making  up  the  train  during  nearly  every  day  of  that  time. 
In  considering  an  instruction  in  which  the  rule  under  con- 
sideration was  stated,  the  court  said  :  "  It  is  now  the  es- 
tablished doctrine  of  this  court,  in  harmony  with  the  current 
of  authority  elsewhere,  that  an  employe  who  knows,  or  by 
the  exercise  of  ordinary  diligence  could  know,  of  any  de- 
fects or  imperfections  in  the  things  about  which  he  is  em- 
ployed, arid  continues  in  the  service  without  objection,  and 
Mritnout  promise  of  change,  is  presumed  to  have  assumed  all 
the  consequences  resulting  from  such  defects,  and  to  have 
-waived  all  right  to  recover  for  injuries  caused  thereb\\" 

The  rule,  as  thus  stated,  was  approved  in  Wells  7'.  burling- 
lon,  C.  R.  &  N.  R.  Co.,  56  Iowa,  524, 2  Am.  &  Eng.  R.  Cas.  243. 
The  facts  involved  in  that  case  were  that  the  plaintiff's  in- 
testate was  a  brakeman  in  the  employment  of  defendant,  and 
had  been  so  engaged  for  more  than  four  years  upon  that  part 
of  its  road  where  the  accident  occurred.  He  was  killed  by 
being  knocked  from  the  top  of  a  freight  train  by  the  timbers 
of  a  bridge  over  which  the  train  was  passing.  The  bridge 
timbers  with  which  he  came  in  contact  were  a  little  more  than 
five  feet  above  the  top  of  the  car,  while  he  was  more  than 
six  feet  in  height.  There  were  other  bridges  of  like  con- 
struction and  height  on  that  part  of  the  road,  over  which  he 
had  often  passed.  In  the  opinion  written  by  Beck,  J.,  it  was 
held  that  an  instruction  embodying  the  rule  under  consider- 
:ition  should  have  been  given.  It  was  also  said,  in  regard  to 
1  he  dangers  of  the  employment,  that  **  the  knowledge  of  the 
intestate  and  his  failure  to  make  objections  may  be  shown  by 
circumstances  and  inferred  from  his  conduct.  Direct  proof 
on  these  points  is  not  required.  The  knowledge  of  the 
dangerous  character  of  the  bridge  may  be  inferred  from  op- 
portunities of  obtaining  such  knowledge  in  the  exercise  of 
ordinary  care."  In  Gould  v.  Chicago,  B.  &  Q.  R.  Co.,  66 
Iowa,  590,  22  Am.  &  Eng.  R.  Cas.  289,  it  appeared  that  the 
plaintiff's  intestate,  a  locomotive  engineer  in  the  emploj-ment 
of  the  defendant,  was  fatally  injured  while  in  the  discharge 
of  his  duties.  He  had  been  instructed  to  make  a  certain  trip 
without  stopping  at  any  station,  unless  signaled  or  specially 
directed  so  to  do.  It  was  the  duty  of  the  conductor  or  brake- 
man  to  make  signals  to  the  engineer  from  the  rear  end  of  the 
train  when  passing  stations.  While  the  train  was  passing  a 
station  on  the  trip  the  engineer  went  to  the  fireman's  side  of 
the  engine,  and  leaned  out  of  the  gangway,  looking  back  for 
the  expected  signal.  He  was  almost  instantly  struck  by  a 
water  crane,  and  injured  as  stated.  The  water  crane,  or  the 
frame  supporting  it,  was  about  two  feet  from  the  floor  of  the 
gangway  upon  which  the  engineer  was  standing  when  he  was 
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struck.  This  court  approved  an  instruction  to  the  effect  that, 
if  the  crane  was  so  located  as  to  be  reasonably  safe  for  train- 
men operating  trains  in  a  reasonably  safe  and  prudent  man- 
ner, then  the  defendant  was  not  guilty  of  negligence  in  the 
location  of  the  crane,  and  disapproved  one  which  stated,  in 
effect,  that,  if  the  crane  was  placed  in  such  close  proximity 
to  the  track  as  to  be  dangerous  to  the  persons  operating  the 
trains,  then  defendant  might  be  found  ^uiltv  of  negligence 
in  locating  and  erecting  it.  In  considenng  tliat  instruction, 
the  court  ^gain  speaking  by  Beck,  C.  J.,  stated  that  **  it  is  not 
true  that  a  railroad  company  is  to  be  regarded  as  negligent 
in  erecting  or  maintaining  contrivances  or  things  for  use  in 
the  operation  of  their  roads,  for  the  reason  that  they  are 
dangerous  to  the  persons  operating  the  trains,  bideea,  the 
whole  business  of  operating  trains  is  dangerous.  It  is  full  of 
perils  to  those  employed  therein.  Because  there  is  danger, 
it  does  not  follow  that  the  companies  are  negligent  as  to  the 
things  from  which  the  danger  springs.  The  instruction  should 
have  expressed  the  thought  that,  if  the  crane  was  dangerous 
to  persons  operating  trains  in  the  exercise  of  ordinary  care, 
the  defendant  was  negligent  in  constructing  it."     - 

The  rule  under  consideration  is  too  well  grounded  in  reason 
and  authority,  and  has  been  too  long  followed  by  this  court 
without  dissent,  to  be  now  abandoned.  When  applied  to  the 
facts  in  this  case,  its  effect  cannot  be  a  matter  of  doubt.  The 
decedent,  during  his  long  term  of  service  on  the  road  in  ques- 
tion, could  not  have  failed  to  observe,  in  the  use  of  ordinary 
diligence,  that  the  wing  fences  were  too  near  the  track  to 
permit  a  person  to  swing  out  from  the  bottom  of  a  passing 
car  with  safety.  This  is  especially  true  if  the  trainmen  were 
required  to  descend  the  sides  of  moving  cars,  and  look  beneath 
them,  as  was  done  in  this  case,  so  frequently  that  defendant 
should  be  charged  with  knowledge  of  such  examinations,  and 
be  required  to  provide  for  them.  Decedent  may  not  have 
known  the  exact  distance  of  any  wing  fence  from  the  track, 
but  he  could  not  have  avoided  kno>ying  that  he  could  not 
safely  do  that  which  he  attempted  if  he  had  given  the  matter 
that  attention  which  his  duty  to  his  employer  and  to  himself 
demanded.  The  accident  occurred  at  about  noon  of  a  pleas- 
ant day.  The  track  where  it  occurred  was  straight.  There 
were  no  obstructions,  and  decedent  could  have  seen  the  fence 
which  caused  his  death,  from  his  position  at  the  bottom  of 
the  ladder,  for  a  distance  of  930  feet  before  it  was  reached. 
There  was  nothing  in  the  condition  of  the  car  which  he  sought 
to  examine,  as  it  appeared  at  the  time,  to  justify  him  in  ex- 
posing himself  to  any  unusual  risk.  There  was  nothing  to 
indicate  such  an  impending  danger  to  the  employes  or  prop- 
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erty  of  defendant,  nor  to  passengers,  as  justified  decedent  in 
acting  without  regard  to  his  own  safety.  It  appears  that  a 
brake-beam  or  lever,  or  a  brake  loose  and  dragging,  might 
have  thrown  the  stones  from  the  track,  or  that  a  swmg-beam 
might  have  thrown  them  from  ballast  filled  in  too  full.  It  is 
not  showQ  that  when  stones  were  thrown  as  were  those  in 

auestion  it  was  regarded  as  indicating  unusual  danger,  or  any- 
ling  of  a  serious  nature,  although  it  made  an  examination  as 
to  the  condition  of  the  train  necessary.  That  decedent  was 
not  alarmed  by  what  he  saw  is  shown  by  what  he  did.  It  was 
his  duty  to  report  to  the  conductor  if  he  saw  anything  wrong 
with  the  train.  He  made  no  report  in  this  case,  but  pro- 
ceeded without  orders,  evidently  not  for  the  purpose  of  avert- 
in^  an  apparent  and  impending  dangler,  but  to  ascertain  if  one 
existed.  The  conductor  and  a  felTow-brakeman  were  near 
him  in  the  caboose  when  he  left  it,  but  he  did  not  regard  the 
cause  of  his  leaving  of  sufficient  iniportance  to  call  their  at- 
tention to  it.  In  Hosic  v.  Chicago,  R.  I.  &  P.  R.  Co.,  75  Iowa, 
686,  it  appeared  that  a  brakeman  was  injured  in  attempting 
to  set  a  brake  in  obedience  to  a  signal  which  was  unusual  and 
indicated  that  prompt  action  was  required.  It  was  held  that, 
under  the  facts  of  that  case,  the  brakeman  was  justified  in  at- 
tempting to  obey  the  signal,  although  in  so  doing  he  knowing- 
ly incurred  risk  to  himself ;  but  the  rule  of  that  and  similar 
cases  has  no  application  to  this  ca^e.  It  clearly  appears  from 
the  undisputed  facts  of  the  case  and  the  authorities  cited  that 
defendant  is  not  shown  to  have  been  negligent  i»"  che  pro- 
vision it  has  made  for  the  safety  of  its  employes  in  the  matter 
in  controversy.  The  case  of  Loftus  v.  Union  Ferry  Ca, 
supra^  is  even  authority  for  the  conclusion  that  it  has  exer- 
cised that  higher  degree  of  care  which  a  passenger  might 
have  demanded.  On  the  other  hand,  il  appears  that,  had  de- 
cedent used  reasonable  care  to  ascertain  and  avoid  the  danger 
to  which  he  exposed  himself,  the  accident  which  caused  his 
death  could  not  have  occurred.  What  we  have  said  disposes 
of  all  questions  discussed  by  counsel  which  are  likely  to  arise 
on  another  trial.  For  the  reasons  indicated  the  judgment  of 
the  district  court  is  reversed. 

Beck,C.  J.,  (rf«j^«//«^.) — I.  The  undisputed  evidence  shows 
that  plaintiff's  intestate,  Joseph  M.  Brown,  had  been  for  sev- 
eral months  employed  as  a  brakeman  upon  trains 
facu.  running  on  that  part  of  the  road  where  the  acci- 

dent resulting  in  his  death  occurred.  The  deceased,  being 
in  the  cupola  of  the  caboose,  while  the  train  was  running  in 
daylight  under  ordinary  conditions,  saw  stones  flying  from 
the  ballast  of  the  roadbed,  so  that  they  could  be  seen  by  him 
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from  the  cupola.     He  knew  from  this  indication  that  some 
part  of  a  car  was  coming  in  contact  with  the  roadbed,  and 
thereupon  went  upon  the  top  of  the  car,  thence  down  its  side 
upon  the  ladder,  and  returned  to  the  top,  went  down  the  lad- 
der on  the  other  side,  and  swinging  himself  from  the  ladder 
so  that  he  could  do  so,  looked  under  the  car  to  see  what  part 
of  it  was  dragging  upon  the  roadbed.     While  in  this  position, 
his  head  came  in  contact  with  the  upright  part  of  a  cattle 
fi[uard,and  he  was  instantly  killed.    "There  was  a  panel  of 
fence  extending  along   the  cattle  guard  on  the  side  fuith- 
est  from  the  track,  to  the  middle  of   which  the  fence  was 
attached.     The  fence  was  three  feet  ten  inches  from  the  rail 
at  the  bottom,  and  four  feet  and  one  inch  at  the  top.     Other 
cattle  guards  varied,  as  to  distance  from  the  rails,  but  little 
one  way  or  the  other  from  this  measurement.     It  was  found 
that.a  brake  beam  was  down,  and  was  dragging  upon  the 
roadbed,  which  caused  the  stones  to  be  thrown  off  the  track. 
The  deceased  was  looking  backward  when   he  was  killed. 
He  was  not  directed  by  the  conductor  to  examine  and  report 
as  to  the  cause  of  the  stones  flying  from  the  track.     There 
was  evidence  tending  to  show  that  an  ordinary  freight  car 
projects  about  two  feet  beyond  the  rail,  and  that  it  was  the 
duty  of  a  brakeman,.  upon  observing  indications  of  a  brake 
beam  or  the  like  being  down,  to  examine  into  the  matter  and 
ascertain  the  cause  of  the  indications,  and  this  could  be  done 
only  by  looking  under  the  car  in  the  manner  deceased  at- 
tempteci.  ^ 

2.  Was  it  the  duty  of  deceased,  upon  observing  indications 
of  parts  of  the  car  or  machinerv  near  the  track  being  out  of 
order,  to  ascertain  what  was  trie  cause  of  the  in- 
dications  in  order  to  prevent  injury  to  the   train  D^-w^d  ■ot 
from  the  defective  parts  of  the  car  ?     Evidence  was  J^iJ^^JJ^  ' 
submitted  to  the  jury  to  the  effect  that  upon  such  ^.ty. 
an  occurrence  it  was  customary  for  the  brakeman 
to  do  just  as  the  deceased  attempted  to  do,  namely,  descend 
the  ladder,  and  obtain  a  view  of  the  parts  under  the  car,  so 
that  whatever  was  necessary  to  avoid  danger  could  be  done. 
A  witness  for  the  defendant  testified  that  it  was  the  dutv  of 
deceased  to  report  the  fact  to  the  conductor,  and  from  him 
have  orders  to  descend  the  side  of  the  car.     But  if   it  be  as- 
sumed that  he  should  have  pursued  this  course,  it  does  not 
follow  he  was  negligent  in  acting  without  the  conductor's 
orders.    It  was  the  case  of  the  discharge  of  duty  without 
waiting  for  orders.     It   is   very   plain  that  the  emergency 
'•equired  prompt  action  ;  that  the  deceased  acted  just  as  the 
emergency   required.     Now  to  hold  that   the  deceased,  be- 
^''se  he  did  the  act  he  would  have   been  required  to  do 
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had  he  reported  to  the  conductor,  was  negligent,  would  coiv- 
demn  him  for  prompt  intelligence  and  faithful  services,  in- 
tended to  protect  the  property  of  defendant  and  the  lives  of 
himself  and  other  trainmen.  But  we  cannot  hold  that,  in  such 
a  case,  a  trainman  must  before  he  acts,  report  for  orders- 
Such  a  rule  would  often  expose  life  and  property  to  destruc- 
tion, for  in  the  management  of  trains  which  move  at  a  high 
rate  of  speed,  promptness  and  celerity  of  action  are  to  be 
commended,  indeed  required,  in  the  right  discharge  of  duty 
by  the  trainmen.  I  need  not  further  present  reasons  for 
holding  that  the  deceased,  in  the  discharge  of  his  duty,  de- 
scended the  ladder,  and  attempted  to  see  the  parts  of  the  car 
out  of  order.  But  I  may  repeat  what  I  have  before  inti- 
mated, that  preservation  of  human  life  and  protection  to  the 
property  of  defendant  required  deceased  to  do  this  duty,  and 
do  it  promptly. 

3.  Now  if  it  were  the  duty  of  deceased  to  descend  the  lad- 
der and  look  under  the  car,  it  cannot  be  doubted  that  defend- 
ant was  required  to  construct  the  cattle  ^uard  so 

coMUMiioB  ^^^^  ^^^  ''^^  would  not  be  destroyed  in  the  discharge 
•rfeae!!  **  of  duty.  Therefore,  if  the  parts  of  the  cattle  guard 
were  so  near  the  car  as  to  expose  the  body  of  the 
deceased  to  contact  therewith,  they  were  negligently  con- 
structed. A  great  deal  more  could  be  said  upon  these  points, 
but  I  refrain  from  continuing  their  discussion. 

4.  It  is  insisted  that,  as  the  act  done  by  defendant  was  rarely 
demanded,  the  indications — the  flying  of  the  stones — were 

something  unusual,  and  the  defendant  was  not  re- 
•"»•'  quired  to  anticipate  the  occurrence,  and  so  pro- 

i!mii  MiiVi*  ^^^^  ^^^^  danger  to  its  employes  would  not  result 
^ated.  therefrom.     We  cannot  say,  as  a  matter  of  law,  that 

the  occurrence  of  the  brake  beam  or  other  timber 
under  the  car  being  down  is  so  unusual  that  it  could  not  or 
ought  not  to  have  been  anticipated.  Indeed,  the  evidence 
tends  to  show  that  such  things  were  quite  familiar  to  at  least 
one  witness,  who  had  been  a  trainman;  and  it  is  a  matter  ol 
common  knowledge  that  the  timber  and  irons  of  the  machin- 
ery and  trucks  are  exposed  to  breaking,  and  from  other 
causes  they  become  out  of  order.  Timbers,  irons,  or  stones, 
not  connected  with  cars,  may  become  fastened  to  parts  of  the 
trucks,  and  other  things  of  this  character  may  occur,  all  of 
which  would  if  not  removed,  cause  destruction  of  property 
and  of  life.  The  character  of  these  dangers  can  only  be 
known  by  a  view  under  the  cars.  Now,  surely  the  defend- 
ant ought  so  to  construct  its  track,  cars,  and  cattle  guards 
that  a  trainman  may  in  safety  so  act  when  such  occasions 
arise  that  life  and  property  will  be  protected.     The  evidence 
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in  this  case  shows  that  the  part  of  the  cattle  guard  was  about 
two  feet  and  two  inches  from  the  side  of  the  car,  and  proba* 
bly  even  less  from  the  ladder  upon  which  deceased  was  sup- 
porting himself  when  he  was  killed.  The  jury  .were  author- 
ized to  find  that  deceased  was  killed  while  in  the  discharge 
of  his  duty,  and  that  the  discharge  of  that  duty,  and  dutv  of 
that  character,  may  be  required  at  any  time,  or  at  anyplace^ 
upon  a  moving  train,  and  therefore  that  danger  from  cattle- 
guards  so  near  the  track  should  have  been  anticipated,  and 
provided  against  by  defendant.  The  cases  and  authorities- 
cited  in  the  majority  opinion  are  not  in  conflict  with  these 
views  and  conclusions. 

5.  It  was  the  duty  of  defendant  to  so  construct  the  cattle 
g^uards  as  not  to  endanger  the  safety  or  life  -of  the  employes 
operating  trains  on  the  railroad,  and,  under  familiar 

rules  intestate  was  authorized  to  believe  that  de-  i^^^^^* 
fendant  had  done  its  duty  in  this  regard,  and  to  be-  "Jf^i^',1^* 
lieve  that  no  danger  of  the  character  caused  by  the  ptrr«ra«i. 
cattle  guard  existed.  He  could  rest  in  this  belief, 
and  act  accordingly,  until  he  obtained  actual  knowledge  that 
the  danger  existed.  Muldowney  v.  Illinois  Cent.  R.  Co.,  36 
Iowa,  463  ;  Kearns  v,  Chicago,  M.  &  St.  P.  R.  Co.,  66  Iowa, 
599,  22  Am.  &  Eng.  R.  Cas.  287 ;  Snow  v,  Housatonic  R.  Co., 
8  Allen,  (Mass.),  441  ;  Gibson  v.  Pacific  R.  Co.,  46  Mo.  163  ; 
Farren  v.  Sellers,  39  La.  Ann.  loii  ;  St.  Louis,  Ft.  S.  &  W. 
R.  Co.  V.  Irwin,  37  Kan.  701  ;  Dorsey  7'.  Phillips,  42  Wis.  583  ; 
Chicago,  &  N.  W.  R.  Co.  v.  Swett,  45  III.  197 ;  Porter  v.  Han- 
nibal &  St.  J.  R.  Co.,  71  Mo.  66,  2  Am.  &  Eng.  R.  Cas.  44 ; 
Lewis  V,  St.  Louis,  &  I.  M.  R.  Co.,  59  Mo.  506;  Petty  v.  Han- 
nibal &  St.  J.  R.  Co.,  88  Mo.  306,  28  Am.  &  Eng.  R.  Cas.  618  ; 
Devlin  v.  Wabash,  St.  L.  &  P.  R.  Co.,  87  Mo.  545,  28  Am.  & 
Eng.  R.  Cas.  524. 

6.  If  deceased  knew,  or  could  have  known  in  the  exercise 
of  reasonable  diligence,  the  danger  to  which  he  exposed 
himself  by  attempting  to  discharge  the  duty  he  un- 
dertook to  protect  defendant's  property,  by  de-  "^jJ^^V*. 
scending  the  ladder  in  order  to  discover  the  cause  ?4e»e^  **** 
of    the  stones  from  the  roadbed  flying  out  from 

under  the  car,  and  thus  voluntarily  put  his  life  at  hazard,  he 
was  negligent  and  thereby  contributed  to  the  injury  result- 
ing in  his  own  death,  and  his  representative  cannot  recover. 
But  there  is  no  evidence  tending  to  show  that  he  had  such 
knowledge,  or  that  in  the  exercise  of  reasonable  diligence  he 
could  have  acquired  it.  It  is  not  shown  that  he,  or  any  othrr 
employe  of  *  defendant,  knew  the  distance  the  fences  of  the 
cattle  guards  were  from  the  cars  or  the  rails,  nor  that  he  or 
they  knew  just  what  distance  between  the  car  and  the  fence 
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would  enable  one  to  do  what  he  attempted  with  safety,  or 
what  distance  would  render  the  act  dangerous.  It  is  not 
shown  that  any  employe  of  defendant  or  the  deceased  had 
any  reason  to  believe  tBat  he  exposed  himself  to  danger  from 
the  fences  by  attempting  to  look  under  the  car.  It  is  a  case 
where  the  employes  and  witnesses  of  defendant  are  exceed- 
ing wise  after  a  life  has  been  sacrificed  and  measurements 
have  been  made.  No  one  appears  to  have  thought  of  the 
danger  before.  This  very  view  is  taken  in  the  opinion  of 
the  nfiajority  to  excuse  defendant's  negligence,  namelv,  that 
the  accident  was  so  improbable  and  unexpected  that  defend- 
ant cannot  be  regarded  as  negligent  in  maintaining  the  fente 
so  near  the  car ;  but  the  victim  of  the  accident  is  to  be  held 
.  by  the  majority  of  the  court  to  have  been  negligent  for  not 
knowing  the  danger,  while  the  defendant  is  to  be  held  free 
of  negligence  because  the  accident  could  not  have  been  an- 
ticipated. I  protest  against  such  discrimination  in  favor  of 
defendant.  The  simple  facts  are  that  the  fence  was  danger- 
ously near  the  track,  and  there  is  no  evidence  tending  to  show 
that  the  intestate  knew  it,  or  that  in  the  exercise  of  reasona- 
ble diligence  he  could  have  acquired  knowledge  of  such  fact. 
The  considerations  distinguish  the  case  from  Mayes  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.,  63  Iowa,  562, 8  Am.  &  Ehg.  R'.  Cas.  527 ; 
Gould  V,  Chicago,  B.  &  Q.  R.  Co.,  66  Iowa,  590, 22  Am.  &  Eng. 
R.  Cas.  289;  Wells  v.  Burlington,  C.  R.  &  N.  R.  Co.  56  Iowa, 
524, 2  Am.  &  Eng.  R.  Cas.  243.  and  other  like  cases  cited  in  the 
majority  opinion  as  applicable  on  this  point.  In  my  opinion, 
the  judgment  of  the  district  court  ought  to  be  affirmed. 

Injury  to  Employes  on  Trains  Struck  by  Erections  and  Obstructions  at  Side 
of  Traclc.— See  Nugent  v,  Boston,  etc.,  R.  Co.  (Me.),  38  Am.  &  Eng.  R. 
Cas.  52;  Scanlon  v.  Boston  &  A.  R.  Co.  (Mass.),  38  Am.  &  Eng.  R.  Cas. 
48,  note  50;  Smith  v.  Winona  &  St.  P.  R.  Co.  (Minn.).  41  Am.  &  Eng.  R. 
Cas,  289;  Johnson  v.  St.  Paul,  M.  &  M.  R.  Co.  (Minn.),  41  Am.  &  Eng.  R. 
Cas.  293. 

Projections  Alongside  of  Track  Liable  to  Strike  Brakemen  Ascending  and 
Descending  Cars-  Duty  of  Company. — In  Georgia  Pacific  R.  Co.  v,  Davis 
(Ala.  April  30,  1891),  9  So.  Rep.  252,  it  is  held  that  where  it  is  customary 
for  brakemen  in  the  performance  of  their  duties  to  ascend  and  descend 
from  the  tops  of  cars  by  ladders,  while  thetrain  is  in  motion,  the  company 
is  bound  to  maintain  its  roadway  free  from  projections  which  endanger 
them  while  so  doing.  The  court  said  :  "  The  stone  which  collided  with 
the  person  of  the  plaintiflf  did  not  project  sufficiently  from  the  wall  of 'the 
cut  to  touch  passing  cars,  though  approached  so  nearly  to  them  as  to 
greatly  endanger  employes  who  should  at  the  moment  of  passing  that  point 
be  in  the  act  of  a.sqending  or  descending  to  or  from  the  top  of  the  train  by 
means  of  ladders  going  up  on  the  outside  of  cars  or  caboose.  It  is  common 
knowledge  that  this  is  the  usual,  if  not  the  universal,  method  of  reaching 
the  roof  9f  freight  trains.  It  may  also  be  said  to  be  common  knowledge 
that  employes  use  this  means  of  ascent  and  descent  while  the  train  is  m 
motion,  and  generally  while  it  is  on  its  way.    The  evidence  in  this  case  on 
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the  part  of  both  plaintiff  and  defendant's  witnesses  tends  to  show  that  it 
was  a  custom  on  defendant's  freight  trains  generally,  as  well  as  this  partic- 
ular one,  for  brakemen  during  the  intervals  when  their  services  were  not 
needed  at  the  brakes,  and  especially  in  inclement  weather,  such  as  pre* 
vailed  on  the  occasion  in  question,  to  pass  to  and  from  the  caboose  over 
the  sides  of  the  cars  and  along  these  ladders.  The  evidence  further  goes 
to  show  that  conductors  made  no  objection  to  this  practice,  and  that  it 
was  the  custom  of  the  conductor  of  this  train  to  order  a  brakeman  out  to 
the  caboose  about  the  place  where  plaintiff  was  ordered  out  by  him  on  this 
occasion.  In  view  of  the  exigencies  of  the  service  involving  the  use  of  lad- 
ders on  the  sides  of  cars  by  employes,  and  this  while  the  train  is  in  motion, 
and  in  view  of  the  custom  of  resorting  to  such  use,  which  the  evidence 
here  goes  to  show,  we  do  not  hesitate  to  af&rm  that  it  was  the  part  of  or- 
dinary care  on  the  part  of  the  defendant — assuming,  as  the  jury  might 
have  found,  the  truth  of  this  testimony — to  construct  and  maintain  its  road- 
way so  as  not  only  to  admit  of  the  safe  passage  of  its  cars,  but  also  free 
from  any  projection  or  obstruction  which  would  endanger  the  person  of 
employes  in  the  use  of  these  side  ladders  while  the  train  is  proceeding  on 
its  way,  and  that  the  defendant's  failure  in  this  regard  rendered  it  liable  to 
the  plaintilf  for  any  damages  resulting  to  him  from  such  failure,  unless  his 
own  negligeoce  proximately  contributed  thereto.  Kearns  v.  Chicago,  M. 
k  St.  P.  R.  Co..  66  Iowa,  599.  22  Am.  &  Eng.  R.  Cas.  287  ;  Illinois  Cent.  R. 
Co. V.  Welch.  52  111.  183:  Chicago  &  I.  R.  Qo,v,  Russell,  91  III.  298  ;  Chi- 
c^o  &  A.  R.  Co.  V.  Johnson,  1 16  III.  206 ;  Clark  v.  St.  Paul  &  S.  C.  R.  Co., 
28  Minn.  128,  2  Am.  &  Eng.  R.  Cas.  240;  Johnston  v.  St.  Paul,  M.  &  M. 
R.Co..  43  Minn.  53,  41  Am.  &  Eng.  R.  Cas.  293 ;  St.  Louis.  Ft.  S.  &  W.  R. 
Co.  V.  Irwin,  37  Kan.  701 ;  Chicago  &  N.  W.  R.  Co.  v.  Swett.  45  III.  197." 

Brakeman  Struck  by  Cattle  Guard  Near  Tracks-Knowledge  of  Defect. — In 
Missouri  Pac.  R.  Qo.v,  Somers(Tex.  Nov.  25,  1890),  14  S.  W.  Rep.  779,  the 
plaintiff  was  a  brakeman  on  one  of  defendant's  trains,  and  was  injured  by 
beingf  struck  by  a  cattle  guard  at  the  side  of  the  track.  It  appeared  that  a 
brake  on  one  of  the  cars  was  defective  as  to  require  a  brakeman  in  letting 
it  off  to  stoop  down  and  throw  his  body  beyond  the  line  of  the  cars.  It 
was  while  letting  off  this  brake  that  the  plaintiff  was  struck  by  the  cattle 
guard  in  question.  Plaintiff  had  no  notice  of  the  proximity  01  the  guard. 
Held,  that  the  plaintiff  was  entitled  to  recovery  for  the  injury,  although  by 
continuing  in  the  service  with  knowledge  of  defect  in  the  brake,  he  had  as- 
sumed the  risk  as  to  it.  But  if  the  brakeman  continued  in  defendant  s 
service  with  knowledge  that  a  number  of  cattle  guards  were  too  close  to 
the  track,  he  could  not  recover,  although  he  did  not  know  the  position  of 
the  particular  one  by  which  he  was  struck. 

Brakeman  Struck  by  Sleepers  Piled  Near  Track. — A  freight  brakeman  on  a 
railroad,  in  getting  upon  a  moving  engine  in  the  course  of  his  duty,  was 
injured  by  striking  against  some  sleepers  in  its  freight  yard,  piled  five 
weeks  before,  within  seventeen  or  eighteen  inches  of  the  track,  which  he 
failed  to  remember  or  did  not  know  were  there.  Held,  in  an  action  by  the 
brakeman  against  the  railroad  company,  that  it  was  a  question  for  the  jury 
whether  the  plaintiff  was  in  the  exercise  of  due  care  and  the  defendant 
guilty  of  negligence.     Babcock  v.  Old  Colony  R.  Co.,  150  Mass.  467. 

Same — Negligence  of  Section  Master  in  Supervising  Tracks. — The  section 
master,  who  shared  with  others  the  responsibility  of  supervising  the  place, 
and  who  had  received  printed  instructions  signed  by  the  general  manager 
to  see  "  that  no  wood,  lumber,  ties,  or  other  obstructions  are  piled  within 
six  feet  of  the  track."  was  daily  on  the  spot,  and  knew  that  the  sleepers 
should  have  been  piled  in  another  place.  Held,  that  whether  the  company 
had  so  instructed  the  section  master  with  the  performance  of  any  part  of 
its  duty  of  supervising  its  tracks  as  to  render  itself  liable  to  the  brakeman 
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for  the  section  master's  n^ligence  was  also  a  question  for  the  jury.     Bab- 
cock  V,  Old  Colony  R.  Co..  1 50  Mass.  467. 

Injury  to  Brakoman  Struck  by  a  Projoctin|r  Rook  at  Side  of  the  Traek— 
Suffieiency  of  Allegation  in  Complaint.— In  Georgia  Pacific  R.  Co.  v,  Davts 
(Ala.  April  30,  1891).  9  So.  Rep.  252,  which  was  an  action  by  a  brakeman 
against  a  railroad  company  for  negligence  m  allowing  a  rock  to  project  too 
far  from  the  side  of  one  of  its  cuts,  plaintiff's  complaint  allied  that  he  was 
injured  because  defendant  allowed  its  roadway  to  become  so  "  greatly  out 
of  repair,  unsafe,  and  dangerous  "  that  "  by  reason  thereof  the  plaintiff 
while  in  performance  of  his  duties  as  brakeman,  was  violently  struck  by  a 
projecting  rock."  Heid,  that  the  complaint  sufficiently  stated  the  defect 
relied  upon. 

Same — Negligence  of  Conductor  in  Ordering  Brakeman  to  Ascend  Carat 
the  Point  of  Defect— Pleading.— In  Georgia  Pacific  R.  Co.  v.  Davis  (Ala. 
April  30.  1 891).  9  So.  Rep.  252.  it  was  held  that  a  count  in  a  complaint 
against  a  railroad  company  by  a  brakeman  who  was  injured  by  being  struck 
by  a  projecting  rock  in  one  of  the  cuts  along  the  defendant's  line  of  road, 
which  sufficiently  alleges  negligence  of  the  defendant  company,  in  this  re- 
spect, is  not  demurrable  because  it  also  purports,  but  fails,  to  charge  negli- 
gence on  the  part  of  the  conductor  in  ordering  plaintiff  to  ascend  to  the 
top  of  the  train  at  the  point  of  the  defect,  since  the  company  was  liable 
without  the  concurring  negligence  of  the  conductor. 

Injury  Caused  by  Coal  Piled  Near  Track— Defect  in  "  Condition  of  the 
Ways."— In  Highland  Ave.,  and  B.  R.  Co.  v,  Walters,  91  Ala.  435.  the 
plaintiffs  intestate,  an  employe  of  the  defendant  company,  was  killed  while 
standing  upon  the  footboard  of  a  locomotive,  owing  to  such  footboard 
being  struck  by  some  coal  piled  near  the  track.  It  was  keid  that  if  such 
coal  was  put  there  by  the  consent  of  the  yardmaster,  there  could  be  no  re- 
covery for  the  injury.  But.  although  the  coal  was  put  there  by  the  con- 
signee thereof,  it  was  a  defect  in  "the  condition  of  the  ways  "  within  the 
meaning  of  the  Alabama  statute. 

Switchman  Knocked  off  Car  by  Switch  Stand  at  Side  of  Track— Evidence  of 
Negligence.— In  Bonner  v.  La  Noue  (Tex.  March  3, 1891),  15  S.  W.  Rep.  803. 
it  was  held  tliat  a  switchman  who,  while  riding  on  the  ladder  of  a  boxcar, 
was  knocked  off  by  an  upright  switch  stand  about  21  inches  from  the  lad- 
der, can  recover  for  his  mjuries.  the  evidence  being  conflicting  as  to 
whether  he  knew  of  the  dangerous  proximity  of  the  stand,  or  could  have 
known  of  it  by  reasonable  care. 


Louisville  &  Nashville  R.  Co. 

V. 

Hall. 

{pT  Alabama,  112,) 

Action  for  Negligence— Cumulative  Acts  —Demurrer  to  Part  of  Count— A 

demurrer  to  a  part  of  a  count,  in  an  action  for  negligence,  will  not  be  sus- 
tained, where  the  clause  objected  to  is  only  one  of  several  alleged  cumu- 
lative acts  of  negligence,  and  if  it  be  stricken  out  the  count  will  remain 
good. 

Deposition— Objections  to  Interrogatories  Propounded  to  a  witness  ex- 
amined by  deposition,  are  waived  by  failing  to  object  to  their  competency 
at  the  time,  and  by  propounding  cross  interrogatories. 
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Injury  to  Servant — Low  Bridge — Evidence  of  Oefendent't  Builetint  and 
Placards.— In  an  action  for  an  injuiy  sustained  by  a  brakeman  through 
being  knocked  from  the  top  of  a  train  by  a  low  overhead  bridge,  the  de- 
fendant  cannot  complain  of  the  refusal  of  the  court  to  permit  it  to  give  in 
evidence  the  contents  of  its  bulletin  boards  and  placards  posted  in  the  ca- 
booses of  its  freight  trains,  showing  the  location  of  low  bridges,  where  it 
appears  that  a  copy  of  such  placards  was  subsequently  admitted  in  evi- 
dence. 

Evidence  of  the  General  Notoriety  of  Prior  Injuries  at  the  Bridge  in  ques- 
tion, is  legalized  by  subsequent  positive  evidence  as  to  the  happening  of 
the  prior  injuries,  and  is  to  be  considered  by  the  jury  in  determining 
whether  the  railroad  company,  through  its  omcials,  was  chargeable  with 
the  notice  of  the  prior  injuries. 

Device  for  Warning  Brakeman  of  Proximity  of  Low  Bridge— Duty  of  Com- 
pany to  Adopt* — On  the  issue  as  to  whether  a  railroad  company  is  liable 
for  negligence  in  failing  to  employ  whipping-straps  to  give  warning  to 
brakemen  of  the  proximity  of  low  bridges,  the  question  is  not  alone 
whether  the  device  is  serviceable  in  giving  notice  of  danger  ahead,  but 
whether  it  is  so  manifestly  serviceable  as  to  command  the  consensus  of  in- 
telligent railroad  men  so  generally  as  that  it  cannot  be  disregarded. 

Same  —Testimony  of  Railroad  Officials  as  to  Usefulness  of  Device— Cross 
Eiamination. — Cross  examination  of  many  railroad  officials  scattered 
through  many  states,  as  to  the  usefulness  and  use  of  whipping-straps  as 
cautionarv  signals  of  the  proximity  of  low  bridges,  and  as  to  wMether  or 
not  they  had  adopted  such  device  after  being  mulcted  in  consequence  of 
injuries  by  low  bridges,  is  incompetent,  since  its  tendency  is  to  multiply  the 
issues  indefinitely,  and  to  mislead  the  jury. 

Contributory  Negligence  of  Brakeman  Notified  of  the  Existence  of  Over- 
head Bridge. — If  ^fore  the  accident  the  brakeman  was  reasonably  noti- 
fied of  the  overhead  bridge,  he  was  thereby  put  upon  inquiry;  and  if  he 
failed  in  his  duty  when  its  observance  would  have  enabled  him  to  know 
the  location  of  the  bridge,  his  want  of  knowledge  constitutes  contributory 
negligence. 

Negligence  of  Company  in  Maintaining  Low  Bridge — Questions  on  Which 
Negligence  Depends. — The  question  whether  a  railroad  company  was  neg- 
ligent in  maintaining  a  highway  bridge  across  its  track  liable  to  knock 
brakemen  off  the  tops  of  cars,  depends  on  the  degree  of  inconvenience  and 
injury  the  public  or  the  adjacent  property  owners  would  suffer  by  an  ele- 
vation of  the  bridge,  but  not  on  the  expense  such  a  change  would  entail  on 
the  company,  where  that  is  insignificant  as  compared  with  the  peril  to 
human  life  from  the  maintenance  of  such  a  bridge. 

Notice  to  Ennploye  of  Low  Bridge— Failure  to  Maintain  Bulletin  Boards  and 
Placards. — The  failure  of  a  railroad  company  to  maintain  bulletin  boards^ 
and  placards  as  warning  signals  of  approaches  to  low  bridges,  will  not  ren- 
der the  company  liable  to  a  brakeman  injured  by  colliding  with  such  a 
bridge,  of  which  he  was  expressly  notified. 

Appeal  from  City  Court  of  Mobile. 

Action  by  Wallace  G.  Hall  against  the  Louisville  &  Nash- 
ville Railroad  Company  for  personal  injuries  caused  by  a 
low  bridge,  which  spanned  the  roadbed  of  the  defendant 
line  of  railroad.  This  is  the  second  appeal  of  this  case  to  this^ 
court.  The  facts,  as  they  appeared  on  the  second  trial  in  the 
court  below,  upon  the  remandment  of  the  cause,  were  in  all 
respects  substantially  the  same  as  on  the  former  trial ;  and  spe- 
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cial  reference  is  here  made  to  the  report  of  this  case  on  first 
appeal,  as  found  in  87  Ala,  708,  39  Am.  &  Eng.  R.  Cas.  298 

On  the  introduction  of  the  depositions  of  several  witnesses^ 
among  the  number  being  one  Metcalfe,  general  manager  of 
the  Louisville  &  Nashville  Railroad  Company,  and  one  Whit- 
combe,  the  plaintiff  offered  to  introduce  in  evidence  certain 
letters  written  by  said  Metcalfe  to  said  Whitcombe,  as  a  gen- 
eral manager  of  a  railroad  company,  and  Whitcombe's  reply 
thereto,  and  also  letters  from  the  attorneys  of  the  plaintiff 
and  defendant,  in  reference  to  the  use  of  whipping-straps,  or 
other  means  of  warning  at  low  bridges  in  use  by  well-regu- 
lated railroads,  the  defendant  objected ;  but  the  court  over- 
ruled the  objection,  allowed  the  same  to  be  introduced,  and 
the  defendant  thereupon  duly  excepted.  The  court  charged 
the  jury,  among  other  things,  as  follow^s,  after  stating  that  it 
would  be  the  duty  of  defendant  to  give,  or  cause  to  be  given, 
to  its  employes,  due  notice  of  the  danger  from  low  bridges: 
*'  No.  I.  And  to  make  use  of  such  means  as  prudent  persons 
engaged  in  the  same  or  a  like  business  would  employ,  and  if 
the  defendant  did  not  give  such  notice  to  the  plaintiff,  or 
cause  the  same  to  be  done,  this  would  be  negligence  on  the 
part  of  the  defendant."  The  defendant  objected  to  this  por- 
tion of  the  said  general  charge,  and  excepted  specially  to  it. 
Thereupon  the  court  stated  orally  to  the  jury  that  they  should 
consider  the  said  portion  of  said  charge  excepted  to  as  if  the 
word  **  ordinarily  "  were  written  before  the  word  "  employ." 
The  defendant  also  excepted  to  the  following  portion  of  the 
general  charge  of  the  court:  "  No.  2.  The  plaintiff  could  not 
recover  unless  you  find  that  prudent  persons  engaged  in  the 
same  or  a  like  business  would,  under  the  same  or  like  cir- 
cumstances, have  made  use  of  whipping-straps  or  other  de- 
vices to  notify  brakemen  of  danger,  in  which  event  you 
should  find  for  the  plaintiff.*'  Upon  the  defendant  excepting 
to  this  portion  of  the  general  charge,  the  court  stated  orally 
to  the  jury  that  they  should  consider  this  portion  of  said 
charge  excepted  to,  as  if  the  word  "  ordinarily  "  were  written 
after  the  words  "  business  would,  '*  and  the  defendant  ex- 
cepted  to  that  portion  of  said  charge  given  with  said  qualifi- 
cation and  instructipns  as  stated  by  the  court;  and  also  ex- 
cepted to  charge  No.  i,  given  with  said  qualification.  At  the 
request  of  the  plaintiff,  the  court  gave  the  jury  the  following 
written  charge,  among  others:  **(i)  To  determine  whether 
a  plaintiff  is  guilty  of  contributory  negligence  or  not,  the  jurv 
must  look  to  the  evidence  to  see  what  was  his  knowledge,  if 
any,  of  the  fact  of  his  danger ;  whether  such  knowledge,  if 
he  had  it,  was  such  as  to  have  made  him  guilty  of  culpable 
negligence,  in  not  avoiding  the  danger  from   the  bridge,  and 
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whether  he  obtained  his  knowledge,  if  he  did  obtain  it,  in 
time  and  under  such  circumstances  as  to  have  enabled  him, 
by  the  exercise  of  due  care,  to  have -a  verted  or  prevented  his 
danger."  The  defendant  reserved  an  exception  to  this  charge 
given  by  the  court  at  the  request  of  the  plaintifif,  and  also 
severally  and  separately  excepted  to  each  of  the  other  charges 
asked  by  the  plaintiff,  and  given  by  the  court.  The  defend- 
ant, amon^  many  other  charges,  requested  the  court  to  give 
the  following:  "(24)  The  court  charges  the  jury,  that  if  the 
jury  shall  believe  from  the  evidence  that  plaintiff  was  ex- 
pressly notified  previous  to  the  injury  by  the  conductor  or 
trainmen  that  there  were  low  bridges  upon  the  line  of  said 
road,  and  that  there  was  a  low  bridge  at  Greenville,  the 
plaintiff  cannot  complain  that  his  attention  was  never  called 
to  any  bulletin,  or  written  or  printed  notice,  setting  forth  the 
fact  that  there  were  such  low  bridges  on  said  line,  the  pur- 
pose of  said  bulletin  or  printed  notices  being  fully  carried  out 
by  such  verbal  notice."  The  court  refused  to  give  each  and 
all  the  charges  requested  by  the  defendant,  and  the  defend- 
ant thereupon  duly  excepted  to  the  refusal  to  give  this  one, 
and  each  one  of  the  others  asked  severally  and  separately. 
There  was  judgment  for  plaintiff  in  the  sum  of  $18,000,  and 
defendant  appeals. 

Gaylord  B.  &  Francis  B.  Clarke  for  appellant* 

C  L.  &  H,  T.  Smith,  for  appellee. 

Stone,  C.  J. — When  this  case  was  before  us  on  a  former 
term,  (87  Ala.  708,  39  Am.  &  Eng.  R.  Cas.  298,)  we  ruled  on 
demurrers  to  the  several  counts  of  the  complaint, 
and  pointed  out  defects  in  each  one  of  them.    The    ^."J^"/  ** 
imperfections    in  several   of    them   were    slight,    ^"pudit. 
When  the  case  returned  to  the  city  court,  the  first, 
sixth,  and  ninth  counts  were  so  amended  as  to  conform  to 
our  views.     Demurrers  were  interposed   to  the  amended 
counts,  reassigning  many  of  the  grounds  assigned  to  the 
originals,  and   adding  new  ones.     These   demurrers   were 
overruled,  and  we  think  rightly.     Each  of  these  counts,  as 
amended,  presents  3.  prima  facie  cause  of  action  within  the 
rules  of  pleading  which  prevail  in  thisL  state.     Very  great 
technicality  is  not  required  with  us.     Certainty  to  a  common 
intent  is  enough. 

The  plaintiff,  under  leave  of  the  court,  added  four  new 
counts  to  his  complaint.  These  were  severally  demurred  to. 
and  the  court  held  the  twelfth  and  thirteenth  counts  to  be 
sufficient.  For  the  reasons  stated  above,  we  hold  each  of 
these  counts  good.  Appellant's  criticism  of  count  13  does 
not  take  in  its  whole  scope.     It  contains  this  averment :  *'  But 
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defendant,  after  it  obtained  the  management  and  control  o( 
said  railroad,  negligently  tailed  to  maintain  such  whipping- 
straps  or  gallows  and  ropes,  or  other  devices,  although  they 
were  an  effective  and  proper  means  of  giving  warning  to  de^ 
fendant's  freight  brakemen,  and  other  employes  upon  its 
freight  trains,  of  their  approach  to  said  bridge,  and  negli- 
gently allowed  the  same  to  rot  down,  or  be  removed,  and 
negligently  failed  to  provide  any  other  sufficient  means  of 
informing  said  brakemen  of  their  approach  to  said  bridge, 
although  it  knew  said  bridge  was  of  a  height  to  be  danger- 
ous to  such  freight  brakemen,  unless  provided  with  whip- 
ping-straps, gallows,  and  ropes  or  some  other  similar  and 
effective  device,  or  would  have  known  thereof  by  the  exer- 
cise of  reasonable  diligence."  This  is  an  averment  thai  whip- 
ping-straps, if  maintained,  would  have  been  an  effective  and 
prt)per  means  of  giving  warning  of  the  approaching  peril, 
and  that  neither  that  nor  any  other  means  was  employed  for 
that  purpose.     This,  as  an  averment,  is  sufficient. 

.  To  counts  12  and  13,  the  defendant,  among  other  defenses,- 
pleaded  that  the  injury  therein  complained  of  did  not  occur 
within  12  months  before  the  filing  of  said  additional  counts. 
This  plea  was  demurred  to,  the  ground  alleged  being  that 
neither  of  them  presented  any  new  cause  of  action.  This  de- 
murrer ought  to  have  been  sustained,  but  the  record  fails  to 
show  any  ruling  on  it. 

The  fifth  count  of  the  complaint  alleges,  as  a  breach  of  duty 
by  the  defendant,  the  failure  of  the  engineer  to  blow  the 
whistle  or  ring  the  bell  on  the  train,  as  by  section  1 144  of  the 
Code  he  was  required  to  do,  "  before  reaching  any  public 
road  crossing."  This  was  assigned  as  a  special  ground  of  de- 
murrer; and,  inasmuch  as  the  city  court  overruled  the  de- 
murrer to  this  count,  it  must  have  held  this  ground  of  de- 
murrer insufficient.  On  the  former  hearingof  this  case  (87  Ala. 
708,  718,  39  Am.  &  Eng.  R.  Cas.  298)  we  ruled  that  this  case 
does  not  fall  within  the  provisions  01  that  statutory  require- 
ment. We  said  :  "  Its  [the  statute's]  design  was  to  warn  and 
protect  persons  who,  at  a  public  crossing,  pass  across  and  di- 
rectly on  the  track,  and  who  would  be  in  danger  of  being 
struck  and  run  over  -by  an  approaching  train."  It  is  con- 
tended before  us  that  the  city  court  erred  in  ndt  sustaining 
the  demurrer  to  this  part  of  the  fifth  count.  It  is  a  general 
rule  that  a  demurrer  to  a  part  of  a  count  will  not  be  enter- 
tained, unless  the  imperfect  part  is  so  material  as  that,  being 
eliminated,  it  leaves  the  count  without  a  valid  case  of  action. 
A  seeming  exception  is  recognized  when  the  suit  is  on  a  penal 
bond,  with  more  than  one  assignment  of  breach.  In  such 
action  each  breach  is  treated  as  a  separate  charge  or  count, 


Digitized  by  LjOOQ  IC 


VOL.  48]  MASTER   AND   SERVANT.  1 75 

and  may  be  demurred  to  separately.  Hays  r,  Anderson,  57 
Ala.  374;  Copeland  v,  Cunningham,  63  Ala.  394;  Flournoy 
V.  Lyon,  70  Ala.  308.  The  present  suit  does  not  fall  within 
that  class.  The  clause  objected  to  is  only  one  of  several  al- 
leged, cumulative  acts  of  negligence,  and,  if  it  be  stricken  out, 
the  count  will  remain  amply  good.  Security  against  the  pos- 
sible injurious  effects  a  defendant  may  suffer  from  such  irrele- 
vant averment  must  be  sought  in  a  proper  instruction  to  the 
jury.  Demurrer  cannot  reach  it.  Possibly  it  should  be 
stricken  out  as  immaterial  and  impertinent,  if  moved  for. 
Columbus  &  W.  R.  Co.  v.  Bridges,  86  Ala.  448,  38  Am.  &  Eng. 
R.  Cas.  136.  We  find  no  errorin  the  rulings  on  the  pleadings. 
The  plaintiff  propounded  to  defendant  interrogatories  lor 
discovery,  as  provided  by  our  statute.  Code  1886,  §  2816  e/ 
scq.  Defendant  objected  to  these  interrogatories, 
and  moved  to  suppress  them  and  also  the  answers  i>*p<»iiiob- 
10  them.     The  court  sustained  this  motion  in  part,    !"Iu™!' 

1  ii-"  T^i  !•  c      \  lori^R  pro- 

and  overruled  it  in  part.  The  ruling  of  the  court  ponnded. 
in  permitting  any  01  the  testimony  so  obtained  to 
go  to  the  jury  is  assigned  as  error.  This  exception  is  not 
pressed  in  the  argument  of  counsel.  It  is  certainly  the  rule 
that,  under  our  system  of  jurisprudence,  no  one  can  be  re- 
quired to  criminate  himself.  The  general  expression  is  that, 
while  in  civil  proceedings  any  fact  material  to  the  maintenance 
ordefenceof  the  suit  may  be  elicited  from  the  adversary  by 
discovery,  yet  no  one  can  be  required  to  discover  any  fact 
which  will  expose  him  to  a  criminal  prosecution,  or  to  a  penal 
recovery.  2  Daniel,  Ch.  Pr.  1557;  Story,  Eq,  PI.  §  524  et 
seq.\  Id.  §  575  ;  l  Po^n-  Eq.  Jur.  §§  191,  194,  et  seq. ;  Id.  %  201  ; 
2  Am.  &  Eng.  Ency.  Law,  201  et  seq.  In  one  case,  Glynn  v. 
Houston,  I  Keen,  329,  337,  Lord  Langdale  said  "that  a  bill 
of  discovery  cannot  be  sustained  in  aid  of  an  action  for  a  mere 
personal  tort."  Other  authorities,  however,  extend  this  doc- 
trine further  than  Lord  Langdale's  language  would  seem  to 
justify.  We  base  our  judgment  on  the  language  of  our  stat- 
ute (Code,  §  2822),  which  declares  that  under  its  provisions 
'*  the  party  is  bound  to  answer  all  pertinent  interrogatories, 
unless  by  "the  answer  he  subjects  himself  to  a  criminal  prose- 
cution."    There  is  nothing  in  this  assignment  of  error. 

One  of  these  severely  contested  inquiries  in  the  court  be- 
low was  wjjether  the  bridge,  by  striking  against  which  the 
plaintiff  was  injured,  could  have  been  raised  higher  above  the 
track,  without  too  great  inconvenience  to  vehicles  crossing 
it,  without  great  and  serious  injury  to  neighboring  land  pro- 
prietors  affected  by  the  change,  or  without  too  great  expense 
to  the  railroad  corporation.  Many  witnesses  residing  in  or 
near  Greenville  (the  bridge  was  at  Greenville)  were  examined 
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by  deposition  on  this  controverted  question,  and  gave  testi- 
mony pro  and  con.  The  testimony  was  taken  on  written  in- 
terrogatories,  served  and  crossed.  In  propounding  inter- 
rogatories, plaintiff  inquired  if  there  were  not  streets  in 
Greenville,  and  public  roads  near  by  leading  to  Greenville, 
which  had  steeper  grades  than  the  approach  to  the  bridge 
would  be,  if  the  bridge  was  raised  two  feet  higher.  If  raised 
two  feet,  the  bridge  would  probably  be  above  the  ordinary 
dano;er  line.  No  objection  was  filed  to  the  interrogatories 
calling, for  this  information,  but  defendant  crossed  the  inter- 
rogatories  thus  propounded.  On  the  trial  below,  defendant 
moved  to  suppress  the  answers  in  reference  to  other  streets 
and  neighboring  roads.  The  answers  were  strictly  responsive 
to  the  interrogatories.  The  court  overruled  the  motion,  and 
admitted  the  testimony.  This  was  excepted  to,  and  assigned 
as  error.  We  need  not  decide  whether  this  testimony  was 
legal,  if  objected  to  at  the  proper  time,  although  we  know  no 
rule  that  would  justify  its  introduction.  The  objection  came 
too  late,  and  was  rightly  overruled.  Townsend  v.  Jeffries, 
24  Ala.  329;  Wilkinson  v.  Moseley,  30  Ala.  562;  Walker  v. 
Walker,  34  Ala.  469. 

Plaintiff  received  his  injury  by  a  collision  with  the  low 
bridge  immediately  south  of  the  depot  at  Greenville.    He 

was  brakeman  on  a  freight  train,  and  his  post  of 
TMiiMoayM  duty,  when  the  train  was  in  motion,  was  on  the  top 
J2IbSi»l'  ^^  ^^^  C2ixs.  When  struck,  he  was  walking  back 
lUi.  on  the  top  of  the  cars  to  his  proper  place  on  the 

train.  He  was  making  his  eighth  trip  over  the 
road,  having  passed  safely  seven  tim'^s  under  this  bridg;e,but 
always  in  the  night  time.  It  was  night  when  he  was  injured, 
and  ne  had  his  back  to  the  bridge.  Several  witnesses  testified 
that  they  had  informed  and  cautioned  him  in  regard  to  the 
low  bridges,  including  this  one  at  Greenville ;  and  he  admitted 
in  his  own  testimony  that  he  had  been  notified  of  the  low 
bridges,  but  could  not  say  whether  he  was  notified  of  the  one 
at  Greenville.  The  company  had  ported  notices  of  the  low 
bridges,  shown  on  its  bulletin  boards,  and  in  placards  hung, 
under  regulations,  in  the  cabooses  of  the  freight  trains.  Many 
exceptions  were  reserved  to  the  court's  rulings,  excluding 
testimony  of  the  contents  of  the  placards,  and  of  the  duty  of 
the  train  officers  to  keep  them  posted  in  the  cabooses.  There 
is  nothing  of  merit  in  these  exceptions  ;  and,  if  there  were,  a 
copy  of  the  placards  was  put  in  evidence,  and  thus  supplied 
the  desired  proof  in  an  unexceptionable  shape.  The  proper 
inquiry  was  not  what  duty  required  of  the  officers  of  th^  train, 
but  to  what  extent  they  performed  that  duty.  It  is  neither 
a  defense  nor  a  condonation  of  an  act  of  negligence  that  duty 


Digitized  by  LjOOQ  IC 


VOL.48]  MASTER  AND   SERVANT.  '  1 77 

—commanded  duty — required  of  the  actor  that  he  should  be 
diligent  Nor  was  it  material  to  inquire  the  meaning  of  the 
words  "  Fort  Deposit  and  Greenville,"  found  in  the  placard. 
The  low  bridge  between  those  points,  and  notice  of  it,  were 
immaterial  inquiries  in  the  present  suit. 

The  witness  Porterfield  testified  to  general  notoriety  in 
Greenville  of  prior  injuries  suffered  by  brakemen  in  conse- 
quence of  the  low  bridge  there.  This  was  objected 
to,  but  the  decision  of  the  question  was  withheld.  ^^I^J^^ 
It  is  not  shown  that  it  was  subsequently  called  to  •!  bridge, 
the  attention  of  the  court.  Later  in  the  trial,  posi- 
tive testimony  of  those  prior  injuries  were  given.  This  le- 
^lized  Porterfield's  testimony,  not  as  evidence  that  those  in- 
juries had  been  inflicted,  but  as  testimony  to  be  weighed  by 
the  jury  in  determining  whether  the  railroad  company 
through  its  ofl5cials  had  notice  of  the  injury  previously  done. 
This  testimony  in  both  its  aspects  was  material  upon  a  single 
inquiry,  namely,  whether  the  defendant  was  guilty  of  negli- 
l^ence  in  maintaining  the  bridge  at  its  then  elevation.  But 
m  this  inquiry  it  must  not  be  forgotten  that  if  the  irregularity 
of  the  ground's  surface  and  the  state  of  the  neighboring  im- 
provements were  such  that  the  bridge  could  not  be  raised 
without  too  great  inconvenience  to  vehicles  crossing  it,  with- 
out great  and  serious  injury  to  neighboring  land  proprietors 
affected  by  its  change,  or  without  too  great  expense  to  the 
railroad  corporation,  either  of  these  would  furnish  an  excuse 
for  not  raising  the  bridge.  Either  of  said  categories  would 
present  a  case  where  one  convenience  must  yield  somewhat 
to  the  conservation  of  another.  This  inquiry  should  be  fairly 
presented  to  the  jury,  and  carefully  considered  by  them. 
Louisville  &  N.  R.  Co.  v.  Hall,  87  Ala.  708,  39  Am.  &  Eng.  R. 
Cas.  298. 

Very  liberal  rules  should  prevail  as  to  the  legitimate  scope 
of  cross-examination.     Still,  boundaries  must  be  assigned  to 
it.    It  should  never  be  so  indulged  as  to  lead  to  a 
multiplication  of  issues  having  no  direct  bearing  nopthwof 
on  the  question  at  issue,  and  whose  only  effect  will  JtJJ"*JJ^Jj!,' 
be  to  draw  the  minds  of  the  jury  from  the  main  c:roM.ezBni. 
questions  involved.     We  have  said   many  times  ■•«©■. 
thai  railroads  are  not  required  to  adopt  every  ap- 

Eliance  which  some  roads,  even  a  majority  of  the  well-regu- 
ited,  have  incorporated  into  their  system  of  management. 
Something  must  be  accorded  to  diversity  of  judgment.  If 
many  well-regulated  railroads  abstain  from  adopting  a  par- 
ticular  appliance,  which  other  roads,  even  a  majority,  con- 
sider wise  precautions,  and  adopt,  such  abstention  cannot  be 
pronounced  fier  se  recklessness  or  negligence.    Allen's  Case, 

48  A.  &  E.  R.  Gas.— 12 
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78  Ala.  494,  28  Am,  &  Eng,  R.  Cas.  514;  Prbpst's  Case,  83 
Ala.  518 ;  Wilson's  Case,  85  Ala.  269 ;  Louisville  &  N.  R.Co. 
V.  Hall,  87  Ala.  708,  719,  39  Am.  &  Engr.  R.  Cas,  298.  What 
we  have  said  above  has  reference  to  whipping-straps,  as  use- 
ful warning  signals,  so  elaborately  presented  in  the  record 
before  us.  The  influence  that  device  should  exert  as  a  fac- 
tor in  the  decision  of  this  case  is  not  alone  whether  it  is  ser- 
^viceable  in  giving  notice  of  danger  ahead.  The  testimony- 
on  this  question  is  very  widely  variant.  The  inquiry  is 
broader  than  this.  Is  it  so  manifestly  serviceable  as  to  com- 
mand the  consensus  of  intelligent  railroad  men  so  generally, 
as  that  it  cannot  be  reasonably  ignored  or  disregarded?  Or, 
is  its  utility  disbelieved  and  disallowed  in  the  management 
of  many  well-governed  and  well-regulated  railroads?  If  this 
-question  be  reasonably  debatable,  and  skilled  railroad  men 
honestly  differ  in  judo^ment  as  to  the  utility  of  this,  or  any 
■other,  cautionary  apphance,  and  differ  to  such  extent  as  that 
many  well-regulatea  railroads  abstain  from  their  use,  then  such 
abstention  is  not  legal  negligence.  We  recur  to  the  Ques- 
tion of  the  scope  of  legitimate  cross-exam ijiat ion.  Defend- 
ant examined  by  deposition  many  railroad  officials  scattered 
over  many  states  of  the  Union,  as  to  the  use  and  usefulness 
of  whippingstraps  as  cautionary  signals.  In  cross-examina- 
tion,  plaintiff  inquired  as  to  the  rule  and  habit  in  reference  to 
.such  warnings  practiced  by  some  50  or  more  railroads  scat- 
tered over  many*  of  the  states  and  in  Canada.  In  reference 
to  some  of  these  roads,  the  inquiry  went  further,  and  called 
lor  the  disclosure  of  certain  injuries  inflicted  by  overhead, 
low  bridges,  whether  the  railroad  had  been  mulcted  in  con- 
sequence of  such  injuries,  and  whether  they  had  not  subse- 
quently adopted  whipping-straps  as  warning  signals.  These 
cross-interrogatories  were  objected  to,  and  a  motion  made 
to  suppress  the  testimony  they  elicited.  All  such  testimony 
ought  to  have  been  excluded.  Its  tendency  was  to  multiply 
the  issues  almost  indefinitel}',  and  to  greatly  embarrass,  if 
not  to  mislead,  the  jury  in  their  deliberations.  In  overruling 
the  motion  to  suppress  this  part  of  the  testimony,  the  city 
court  erred. 

We  hold  also  that  the  city  court  erred  in  allowing  the  let- 
ters of  Metcalfe,  of  the  attorneys,  and  of  the  answers  to  such 
letters,  to  be  put  in  evidence.  There  was  nothing 
!l!hoto9nk»ks  ^"^  them  which  should  legitimately  weaken  the 
u«tm«bm.  force  of  the  witnesses  testifying,  and  they  could 
not  be  competent  for  any  other  purpose.  If  they 
had  any  influence,  it  was  to  prejudice  the  jury  in  their  de- 
liberations, while  the  correspondence,  properly  interpreted 
and  understood,  should  not,  in  any  respect,  influence  the  ver- 
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diet  of  the  jury.  A  photograph  was  received  in  evidence, 
against  the  objection  and  exception  of  defendant.  That  pho- 
tograph was  material  evidence  only  on  the  postulate  that  it 
furnished  some  aid  in  determining  the  grade  of  Milner  street 
at  the  point  of  its  eastern  approach  to  the  bridge.  The  pho- 
tographer was  not  examined  as  a  witness,  and  there  is  no 
positive  proof  of  the  position  he  occupied  when  the  picture 
was  taken.  Lane  and  other  witnesses  familiar  with  the  lo- 
cality  state  it  is  not  a  correct  representation  of  the  place,  and 
some  of  them  say  they  would  not  have  recognized  it  from 
the  picture.  No  witness  testifies  it  was  a  correct  represen- 
tation.  Is  it  not  true  that  the  correctness  of  such  a  picture, 
as  an  aid  in  determining  the  grade  of  the  street,  must  depend 
largely  on  the  position  and  elevation  of  the  camera,  at  the 
time  it  is  taken?  Can  such  picture  give  a  correct  impression 
of  grade,  if  taken  longitudinally  with  the  street,  or  at  an 
acute  angle?  To  be  at  all  reliable  on  the  inquiry  of  the 
grade,  should  not  the  camera  be  placed  at  a  rigfht  angle  with 
the  street?  But  the  court  is  not  agreed  on  the  question  of 
its  admissibility,  and  we  therefore  nold  that  it  was  admissi- 
ble  for  what  it  was  worth. 

The  general  charge  to  the  jury  was  given  in  writing  at  the 
request  of  the  defendant.  The  first  and  second  exceptions 
interposed  to  it  by  defendant  were  to  certain  se- 
gregated portions  thereof,  which  the  reporter  will  !llS^!IIrtioii. 
embody  in  the  statement  of  facts,  as  Nos.  i  and  2. 
The  court  thereupon  stated  orally  that  he  inserted  the  word 
"ordinarily  '*  in  certain  designated  places  in  each  portion  of 
the  charge  excepted  to.  The  alteration  was  not  written. 
The  defendant  excepted  in  the  following  language:  "And 
the  defendant  excepted  to  that  portion  of  said  charge  given 
with  said  qualification  and  instructions  as  above  stated.*'  It 
is  contended  before  us  that  the  city  court  erred  in  not  cor- 
recting the  writing,  instead  of  making  the  correction  orally. 
If  this  objection  had  been  rested  on  the  ground  that  the  cor- 
rection was  not  in  writing,  it  is  probable  we  would  hold  it 
well  taken.  It  was  due,  however,  to  the  trial  court  that  the 
true  ground  of  objection  should  be  stated.  If  that  had  been 
done,  there  is  little,  if  any,  doubt  that  the  manuscript  would 
have  been  then  and  there  corrected.  We  decline  to  make 
this  a  ground  of  reversal.     3  Brick.  Dig.  p.  80,  §§  33,  35. 

The  first  charge  given  at  the  instance  of  plaintiff  is  faulty 
in  that  it  employs  the  word  "  knowledge  "  in  sev- 
eral places,  where  "  notice  "  meets  all  the  require-  J|*^'*J*J^"** 
ments  of  the  law.      If,  before  the  collision,  plaintiff  bridge, 
was  reasonably  notified  of  the  low  bridge  at  Green- 
ville, this  "  put  him  on  the  lookout,  and  on  inquiry  and  ob- 
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servation;'*  and  if  he  failed  in  this  duty  when  its  observance 
would  have  enabled  him  to  know  where  the  bridge  was  lo- 
cated, such  want  of  knowledge  was  his  own  fault,  and  would 
constitute  his  ignorance  contributory  negligence.  Louisville 
&  N.  R.  Co.  z^.  Hall,  87  Ala.  719,  720,  39  Am.  &  Eng.  R.  Cas. 
298;  Cleveland  Woolen  Mills  v,  Sibert,  81  Ala.  140. 

Whether  or  not  there  was  any  testimony  which  authorized 
the  submission  to  the  jury  of  the  inquiry  of  exemplary,  puni- 
tive, or  vindictive  damages,  was  and  is,  as  we  nave 
ofnttUff^'     stated  above,  one  of  the  severely  contested  ques- 
bHdg«.  tions  in  this  case.     That  question  depends  on  an- 

other, namely :  Was  it  practicable  to  raise  the 
bridg-e  above  the  danger  line,  without  too  great  inconvenience 
and  injury  to  the  public,  or  to  adjacent  property  holders  af- 
fected thereby,  and  also  without  too  great  expense  to  the 
railroad  corporation  ?  Under  the  testimony,  the  first  of  these 
inquiries  is  the  one  of  chief  importance;  for,  under  all  the 
testimony,  the  expense  of  erecting  a  new  and  higher  bridge 
was  too  insignificant  to  be  weighed  in  the  balance  against 
the  peril  to  human  life.  Many  witnesses  gave  testimony  for 
and  against  the  practicability  of  elevating  the  bridge,  having 
reference  to  the  street  as  a  highway,  and  to  the  two  public 
warehouses  which  lined  the  approach  to  the  bridge.  We 
feel  safe  in  saying  that,  on  the  question  of  practicability,  the 
testimony  was  in  marked  and  palpable  conflict.  If,  under 
the  rules  of  practicability  stated  above,  the  bridge  could 
have  been  so  raised  as  to  allow  a  brakeman  on  the  top  of  the 
freight  cars  in  use  to  pass  under  it  with  absolute  safety,  then 
to  fail  to  do  so,  was  negligence,  and  subjected  the  railroad 
company  to  the  actual  damages  caused  by  the  failure,  unless 
there  was  proximate  contributory  negligence.  Under  what 
conditions  will  the  negligence  become  so  increased  and  ag- 
gravated as  to  justify  the  imposition  of  greater  damages  by 
way  of  punishment  than  compensation  for  the  actual  injury 
sustained :  On  this  question  the  court  stands  equally  divided, 
two  of  the  judges  holding  there  is  no  testimony  authorizing 
the  jury  to  find  that  degree  of  negligence  which  justifies  puni- 
tive damages,  while  the  other  two  maintain  there  was  enough 
testimony  on  that  question  to  be  considered  by  the  jury. 
The  question  raised  by  the  charges,  whether  there  should  be 
a  recovery  of  vindictive  damages  in  this  case,  is  not  decided. 
Wilkinson  v.  Searcy,  76  Ala.  176. 
Bulletin  boards  and  placards  are  sometimes  resorted  to  as 
methods  of  giving  notice.  They  are  not  the  only 
touJ'loardr.  "methods,  if;  before  the  injury,  j)laintiff  was  ex- 
pressly notified  of  the  low  bridge  in  question,  this 
answered  all  the  purpose  a  bulletin  board  or  placard  could 
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accomplish.  Charge  24  asked  by  defendant  should  have 
been  given.  This  opinion  must  be  interpreted  in  connection 
with  our  former  ruling.     Reversed  and  remanded.. 

Injuries  to  Employes  Caused  by  Low  Overhead  Bridges. — See  San  Antonio 

&  A.  P.  R.  Co.  V.  Wallace  (Tex.).  44  Am.  &  Eng.  R.  Cas.  564;  Williams  v. 
Delaware.  L.  &  W.  R.  Co.  (N.  Y.).  41  Am.  &  Encr.  R.  Cas.  254.  note  258. 
where  the  cases  are  collected.  Louisville  &  N.  K.  Co.  v.  Hall  (Ala.),  39 
Am.  h  Eng.  R.  Cas.  398. 

Low  Bridge  -Two  Companies  Using  Track  in  Common— Liability  of  Com- 
pany Owning  Track. — Where  two  railway  companies,  each  under  its  own 
franchise,  use  the  track  of  one  of  them  in  common,  at  a  terminal  point, 
the  one  owning  the  tracic  is  responsible  for  the  consequences  of  its  negli- 
gence in  failing  to  render  harmless  to  the  employes  of  the  other  company 
a  low  bridge  spanning  the  track,  if  the  duty  of  taking  proper  precautions 
for  that  purpose  was  upon  it.  and  it  alone.  The  mother  of  an  employe  of 
the  other  company,  if  otherwise  in  a  situation  to  sue.  may  recover  for  the 
homicide  of  her  son.  caused  by  such  negligence.  In  such  case,  though  it 
be  not  alleged  that  the  company  not  owning  the  track  (that  is,  the  master 
of  the  employe)  was  ignorant  of  the  danger  or  of  the  conditions  which 
caused  it.  it  will  not  be  assumed,  in  deciding  upon  a  demurrer  to  the  dec- 
laration, that  it  was  negligent  in  running  the  train  to  which  the  employe 
was  attached  when  injured  ;  consequently  the  question  whether  any  neg- 
ligence of  that  company  could  be  imputed  to  the  employe,  so  as  to  render 
him  chargeable  with  contributory  negligence,  is  not  now  for  decision.  EP 
lison  V.  Georgia  R.&  B.  Co.  (Ga.  Oct.  19, 1891),  13  S.  E.  Rep.  809. 

Brakeman  Struck  While  Passing  Through  Tunnel  on  Top  of  Car — Negli- 
gence of  Company. — Negligence  on  the  part  of  a  railroad  company  in  leav- 
inga  timber  in  a  tunnel  in  a  dangerous  position,  is  not  established  by  proof 
of  the  death  of  a  brakeman  under  circumstances  which  leave  it  uncertain 
whether  the  death  was  caused  by  the  timber  or  by  the  brakeman  coming 
in  contact  with  the  roof  of  the  tunnel.  Hughes  z/.  Cincinnati,  N.  O.  &  T. 
R.  Co.  (Ky.  May  9,  1891).  16  S.  W.  Rep.  275. 

Brakeman  Knocked  off  Car  by  Roof  of  Freight  Depot. — In  Nance's  Adm'x 
V.  Newport  &  M.  V.  R.  Co.  (Ky.  Nov.  12.  1891),  17  S.  W.  Rep.  570,  the 
plaintiff  sued  to  recover  damages  for  the  death  of  her  intestate,  who.  at 
the  time  of  his  decease  was  working  in  the  freight  yard  of  the  defendant. 
The  evidence  showed  that  deceased  was  on  the  top  of  a  car  in  such  freight 
yard;  that  there  was  a  building  in  the  yard  used  as  a  freight  depot  by  de- 
fendant, the  roof  of  which  was  low.  and  a  beam  extended  out  twelve  inches 
over  a  portion  of  one  of  the  siie  tracks,  which  was  dangerous  to  one  stand- 
ing on  the  top  of  a  car ;  that  the  cars  differed  in  height,  and  that  deceased 
bad  been  in  the  employ  of  the  company  only  two  months.  It  was  held 
that  the  evidence  presented  a  case  for  the  jury. 
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Bennett 

V. 

Northern  Pacific  R.  Co. 

{North  Dakota  Supreme  Courts  July  27,  iSjpI.) 

Iniuiy  to  Employe— Coupling  Cart— Unusually  Short  Draw  Bars.~Nagli- 
goneo. — Plaintiff  was  injured  while  coupling  an  engine  to  a  car  because 
there  was  not  sufficient  space  for  his  body  between  them.  The  draw  bars 
of  the  engine  and  of  the  car  were  unusually  short,  leaving  a  space  of  only 
about  10  inches  between  the  end  of  the  car  and  of  the  engine  when  the 
draw  bars  came  together,  whereas  the  usual  space  is  from  24  to  30  inches. 
Jie/d,  sufficient  to  justify  a  verdict  that^defendant's  negligence  was  one  of 
the  proximate  causes  of  the  injury. 

Contributory  Nogligenco  — Failuro  of  Servant  to  Eiamine  Apparatus— It 
appearing  that  plaintiiT  was  injured  in  consequence  of  his  failure  to  obey 
the  rule  of  defendant  that  he  must  examine  so  as  to  know  the  kind  and 
condition  of  ttic  coupUn^  apparatus,  the  rule  giving  him  sufficient  time  to 
make  such  examination  m  all  c^s^%*held,  that  he  could  not  recover. 

Evidence— Exolam^tions  and  Expressions  of  Present  Pain  mav  be  proved 
by  any  one  who  hears  them,  although  made  subsequently  to  the  injury. 

Appeal  from  Stutsman  District  Court. 

W.  F.  Ball  and  John  S,  Watson,  for  appellant. 

5.  L.  Glaspell,  for  respondent. 

Corliss,  C.  J. — The  circumstances  under  which  plaintiff 
was  injured  we  think  warranted  the  jury  in  finding  that  the 
defenciant's  negligence  was  one  of  the  proximate  causes  of 
the  damage  which  the  plaintiff  suffered.  He  was  an  em- 
ploye of  the  defendant,  acting  as  switchman.  The  first  im- 
portant  (act  in  the  history  of  the  accident  was  the  stepping 
of  the  plaintiff  upon  the  foot  board  of  a  switch  engine  to  ride 
down  upon  it  to  a  flat  car  standing  uppn  a  curved  switch, 
for  the  purpose  of  aiding  in  coupling  the  engine  to  the  carin 
order  to  transfer  it  to  another  track.  The  car  did  not  belong 
to  defendant,  but  was  owned  by  the  Union  Tank  Line  Com- 
pany.  This  fact  is  of  no  moment,  however,  as  the  defendant 
was  bound  to  inspect  this  foreign  car  the  sanie  as  one  of  its 

own  cars.  Goodrich  v.  New  York  Cent  &  H,  R. 
S*.u*^M"^  ^-  C^-  ^  ^6  N.  Y.  398, 41  Am.  &  Eng.  R.  Cas.  259  ; 
./act.  Gottlieb  V.  New  York,  L.  E.  &  W.  R.  Co.,  100  N. 

Y.  462,  24  Am.  &  Eng.  R.  Cas.  421 ;  International 
&  G.  N.  R.  Co.  V,  Keenan  (Tex.),  44  Am.  &  Eng.  R.  Cas. 
607  ;  Bomar  v.  Louisiana,  N.  &  S.  R,  Co.,  42  La.  Ann.  983; 
Fay  V,  Minneapolis  &  St.  L.  R.  Co.,  30  Minn.  231,  11  Am.  & 
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Eng.  R.  Cas.  193  ;  O'Neil  v.  St  Louis,  1.  M.  &  S.  R,  Co.,  9 
Fed.  Rep.  337;  Missouri  Pac.  R.  Co  v.  Barber,  44  Kan.  612, 
44  Am.  &  Eng.  R.  Cas.  523;  Gutridge  v.  Missouri  Pac.  R. 
Co.,  ^  Mo.  468.  It  was  .defendant's  duty  to  make  this  in- 
spection  before  incorporating  the  car  into  one  of  its  trains- 
More  than  sufficient  time  had  elapsed  since  receiving  the  car 
to  enable  it  to  perform  thisdutj^,  as  the  accident  occurred  in 
Jamestown,  in  this  state,  a  considerable  distance  beyond  the 

foint  where  the  car  must  have  first  come  into  its  possession, 
t  had  been  long  enough  in  its  custody  to  be  carried  to  its 
destination  and  unloaded,  as  it  was  standing  empty  upon 
the  switch  at  the  time  plaintiff  was  injured.     There  is  no 
proof  that  the   car   was   ever  inspected.     The  defect  was 
of  such  a  nature  that  the   exercise  of  reasonable 
care  in  making    an    inspection    must    have   dis-  ©•''•■'•■t^ 
closed   the  defect.     Therefore,   whether  the  car  **fi'J^**** 
was  or  was  not  inspected'  there  was  sufficient  to  uriMHcLd* 
justify  a  verdict  that  the  defendant  had  been  care- 
.less  in  the  discharge  of  its  duty  to  use  reasonable  care  ta 
furnish  its  employes  with  safe  appliances  of  every  kind  and 
keep  them  in  safe  condition,  •  Northern  Pac.  R.  Co.  v.  Her- 
bert, 1 16  U.  S.  642,  24  Am.  &  Eng.  R.  Cas.  407.     This  is  one 
of  the  master  s  duties,  and  the  servant  upon  whom  the  mas- 
ter devolves  its  performance  represents  the  master  in  that 
respect,  and  is  not  in  the  discharge  thereof  a  fellow  servant 
of  the  employe  injured.     Northern  Pac.  R.  Co.  v.    Herbert^ 
116  U.  S.  642,  24  Am.  &  Eng.  R.  Cas.  407;  International  & 
G.  N,  R.  Co.  V.  Keenan  (Tex.),  44  Am.  &  Eng.  R.  Cas.  607  ; 
Fay  V,  Minneapolis  &  St.  L.  R.  Co.,  30  Minn.  231,  11   Am.   & 
Eng.  R.  Cas.   193 ;  Condon  v.  Missouri  Pac.  R.  Co.,  78  Mo. 
567,  17  Am.  &  Eng.  R.  Cas.  583 ;  Bushby  v.  New  York,  L.  E. 
&  W.  R.  Co.,  107  N.  Y.  374 ;  Ell  v.  Northern  Pac.  R.  Co.,  (N. 
D.)  48  N.  W.  Rep.  222.     When  the  plaintiff  stepped  upon  the 
foot  board  of  the  engine,  it  appears  to  have  been  a  short  dis- 
tance from  the  car,  and  was  backing  down  towards  it  slowly. 
Plaintiff  stood  upon  that  portion  of  the  foot  board  which  was 
on  the  short  side  of  the  curve  of  the  switch.    On  the  other  side^ 
standing  also  on  the  foot  board,  was  the  foreman 
of  the  switching  crew.     He  gwded  the  link  into  *■*'•■  *'*«'- 
the  opening  while  plaintiff  reached  over  to  the  ^fVi^i'^Mce- 
flat  car  to  pick  up  a  pin  lying  there,  for  the  pur- 
pose of  using  this  pin  to  complete  the  coupling.     While  in 
this  position  he  was  squeezed  between  the  locomotive  and 
the  car,  and  injured,  because,  as  the  evidence  demonstrated, 
there  was  too  little  space  between  them,  owing  to  the  undue 
shortness  of  the  draw  bars  both  of  the  car  and  of  the  engine. 
He  rests  his  right  to  indemnity  upon  this  conduct  of  defenci- 
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ant  in  permitting  a  car  with  so  short  a  draw  bar  to  be  placed 
upon  Its  track  Tor  use,  and  in  augmenting  the  danger  by 
bringing  it  into  connection  with  an  engine  whose  draw  bar 
was  likewise,  as  appears  from  some  of  the  evidence,  much 
shorter  than  the  draw  bars  in  ordinary  use.  Each  of  these 
draw  bars  was,  according  to  some  of  the  evidence,  so  much 
shorter  than  those  in  common  use  that  we  are  inclined  to  the 
view  that  the  jury  were  justified  in  holding  the  defendant  neg- 
ligent on  this  account.  Nor  can  it  be  said  that  the  risk  attend- 
ing the  use  of  such  short  draw  bars — particularly  their  use 
in  connection  with  each  other — was  one  of  the  ordinary  risks 
of  the  employment,  in  the  usual  sense  of  that  phrase.  The 
evidence  discloses  that  they  were  so  short  that  when  their 
ends  came  together  there  was  only  about  10  inches  between 
the  end  of  the  car  and  of  the  locomotive,  whereas  the  usual 
space,  according  to  the  evidence,  is  from  about  24  to  30 inches. 
To  so  diminish  this  usual  standing  room  that  an  employeisal- 
most  sure  to  be  caught  when  in  the  discharge  of  his  duty  be- 
tween a  heavy  standing  car  and  an  engine  whose  momentum, 
because  of  its  weight,  is  tremendous,  however  slow  its  speed, 
would  seem  to  be  some  evidence  of  negligence.  If  the  space 
is  too  narrow  for  the  body,  serious  injury  is  almost  inevitable 
in  case  the  servant  is  caught.  There  is  respectable  authority 
for  the  proposition  that  these  facts  warrant  a  finding  of  neg- 
ligence. Toledo,  VV.  &  VV.  R.  Co.  v.  Fredericks,  71  III.  294; 
Greenleaf  v,  Illinois  Cent.  R,  Co.,  29  Iowa,  14;  Belair  v, 
Chicago  &  N.  W.  R.  Co.,  43  Iowa,  662  ;  Crutchfield  7a  Rich- 
mond  &  D.  R.  Co.,  78  N.  Car.  300 ;  Missouri  Pac.  R.  Co.  v, 
Calibreath,  66  Tex.  526. 

Assuming  that  the  jury  were  justified  in  finding  the  de- 
fendant guilty  of  negligence,  it  remains  to  be  considered 
whether  the  plaintiff  was  not  guilty  of  contributory 
"•*■"*'■  negligence  as  a  matter  of  law.  The  question  arises 
■•fiig«iio*.'^  not  under  ordinary  circumstances.  The  defend- 
ant appears  expressly  to  have  imposed  upon  plaint- 
iff duties  in  addition  to  those  which  the  law  would  imply 
from  an  ordinary  contract  of  employment  of  a  switchman. 
At  the  time  the  plaintiff  entered  into  the  service  of  the  de- 
fendant, the  latter  presented  to  plaintiff  for  signature  certain 
regulations,  and  plaintiff,  in  answer  to  the  question  printed 
thereon,  **  Have  you  read  and  do  you  understand  the  follow- 
ing extract  from  the  book  of  rules  of  the  Northern  Pacific 
Railroad  Company?"  replied  in  his  own  handwriting:  "I 
have  read  and  understand  them.**  So  far  as  they  are  here 
material,  these  rules  are  as  follows :  **  Great  care  must  be 
exercised  by  all  persons  when  coupling  cars.  Inasmuch  as 
the  coupling  apparatus  of  cars  and  engines  cannot  be  uni- 
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form  in  style,  size,  or  strength,  and  is  liablp  to  be  broken,  and 
as  from  various  causes  it  is  dangerous  to  expose  between 
the  same  the  hands,  arms,  or  persons  of  those  engaged  in 
coupling,  all  employes  are  enjoined  before  coupling  cars 
or  engines  to  examine  so  as  to  know  the  kind  and  con- 
dition  of  the  draw  heads,  draw  bars,  links,  and  coupling  ai>- 
paratus,  and  are  prohibited  from  placing  in  the  train  any  car 
with  a  defective  coupling  until  they  have  first  reported  its 
defective  condition  to  the  yardmaster  or  conductor.  Suffi- 
cient time  is  allowed,  and  may  be  taken  by  employes,  in  all 
cases  to  make  the  examination  required."  Our  first  concern 
is  to  ascertain  the  true  scope  of  this  regulation.  It 
will  hardly  be  claimed  that  it  was  the  purpose  of  Kffectof  r»i« 
defendant  to  impose  upon  the  plaintiff  alt  the  duties  '«!■*'■*■» *"^ 

f  F  '^c  }\  1-1  pioye  to  ex- 

ot  a  car  inspector,  so  far  as  the  proper  discharge  anla•eo■^ 
of  such  duties  were  essential  to  the  protection  of  uig. 
the  plaintiff.  Such  an  interpretation  would  in  ef- 
fect exempt  the  defendant  from  liability  for  its  own'  negli- 
gence, however  gross.  The  same  facts  which  would  convict 
the  defendant  of  carelessness  would,  under  such  a  view  of 
the  rule,  likewise  convict  the  plaintiff  of  contributory  negli- 
gence in  everj  instance.  The  employer  would  thus  save 
itself  from  liability,  although  negligent  in  the  discharge  of 
the  duties  of  a  master.  It  is  an  elementary  rule  of  construc- 
tion that  the  courts  shrink  from  so  interpreting  the  language 
employed  by  a  common  carrier  as  to  exempt  it  from  the  con- 
sequences  of  its  own  negligence.  No  such  interpretation 
will  be  adopted,  unless  by  the  use  of  the  word  "  negligence," 
or  by  other  explicit  language,  the  court  is  driven  to  such 
view.  Then  the  provision  so  exempting  from  negligence  is 
often  struck  down  as  opposed  to  public  policy.  (VVhether 
the  doctrine  relates  to  an  employe  as  well  as  to  the  public  it 
is  not  necessary  to  decide.)  It  would  be  unreasonable  to 
give  the  rule  this  construction.  It  would  not  be  practicable 
iorone  emploved  in  coupling  cars  to  devote  the  same  amount 
of  time  to  and  exercise  the  same  degree  of  care  in  the  inspec- 
tion of  the  apparatus  employed  in  the  coupling  of  cars,  and 
oi  such  parts  of  the  car  as  are  immediately  connected  there- 
with, as  a  car  inspector  must.  To  exempt  the  company  from 
liability,  something  more  than  a  short  examination  must  be 
made  by  the  car  inspector.  There  may  be  obscure  defects 
which  the  exercise  of  due  care  renders  it  imperative  he 
should  discover,  and  for  his  failure  to  discover  and  remedy 
which  the  company  would  be  responsible ;  and  yet  for  the 
master  to  insist  that  a  trainman  or  a  switchman  should  be 
held  to  the  obligation  of  making  such  an  investigation  as 
would  result  in   their  disclosure  would  seriously  cripple  the 
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power  of  the  company  to  handle  and  ship  the  freight  intrusted 
to  it.  It  would  be  an  unreasonable  and  impracticable  require- 
ment that  all  the  dangers  to  an  employe  which  a  proper  car 
inspection  should  bring  to  light  should  be  discovered  every 
time  two  cars  are  coupled  together,  or  one  car  is  coupled  to 
a  locomotive.  It  would  be  exacting  of  the  trainman  or  the 
switchman  more  onerous  duties  than  those  imposed  upon  the 
expert  car  inspector.  The  company  would  require  the  less 
expert  servant  to  discover  at  his  peril  a  defect  which  the 
more  expert  employe  had  failed  to  detect.  With  less  skill  in 
such  matters,  and  less  time  to  investigate,  it  would  be  a  gross 
wrong  to  allow  the  master  to  dictate  to  his  servant  the  con- 
dition that  he  would  have  no  redress  for  injury  occasioned 
by  the  master's  carelessness  because  he,  the  servant,  had  not 
complied  with  the  regulation  which  it  would  be  impossible 
for  him  to  observe.  But  it  is  within  the  domain  of  possibility 
for  the  employe  to  obey  this  rule,  when  reasonably  con- 
strued.    There  are  defects  which   will  appear   when  extra 

care  is  used.  We  think  the  reasonable  construc- 
KervaitMut  tion  of  this  rulc  is  that  more  than  ordinary  care 
rbie*tJ!q|M'  'Tiust  be  exercised  by  the  employe ;  that  he  may 
UoB.  not  rely  implicitly  upon  the  uniform  discharge  by 

the  master,  through  his  servants,  of  the  duty  of 
using  ordinary  care  in  furnishnig  proper  and  safe  appliances 
and  machinery,  and  in  keeping  them  in  repair,  and  that  he 
must  in  some  measure  be  on  his  guard  against  injury  from 
the  occasional  negligence  of  those  who  are  charged  with  the 
performance  of  the  master's  duties  to  his  employes.  No  mat- 
ter what  degree  of  care  is  exercised  in  the  selection  of  the 
servants  by  whom  these  master's  duties  are  to  be  discharged, 
negligence  will  sometimes  characterize  their  conduct.  Said 
the  court  in  Smith  v.  Potter,  46  Mich.  258:  **  When  a  brake- 
man  handles  any  car,  he  knows  that  there  is  at  least  a  possi- 
bility that  he  may  be  injured  unless  he  examines  it  carefully. 
It  may  not  always  be  legal  negligence  in  him  to  rely  with 
some  assurance  on  the  accuracy  of  the  persons  who  should 
have  examined  it  before  it  comes  to  him.  But  he  is  bound 
to  know  that  omissions  of  such  care  are  possible,  and  are 
dangerous  if  they  occur.  And  he  is  also  bound  to  know,  as 
all  men  know,  that  it  is  impossible  for  emploj'es  to  completely 
guard  against  it.'*  It  would  be  contrary  to  sound  policy  to 
suffer  the  master  to  exonerate  himself  from  liability  in  all 
cases,  even  by  agreement  with  the  servant.  But  there  are 
defects  resulting  from  the  careless  performance  of  the  mas- 
ter's duties,  so  patent  that  it  is  very  reasonable  for  the  mas- 
ter to  charge  an  employe  with  the  duty  of  discovering  such 
defects  at  his  peril.     Even  in  the  absence  of  any  regulation. 
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the  servant  is  often  held  accountable  for  his  failure  to  guard 
against  such  defects.  In  this  case  the  regulation  but  aug- 
mented this  obligation.  It  called  the  servant's  attention  to 
the  fact  that  the  very  diffculty  which  occasioned  the  injury 
sometimes  existed.  It  notified  him  that  the  coupling  appa- 
ratus of  cars  and  engines  were  not  uniform  in  size ;  this  em- 
braces differences  in  length.  It  apprised  him  of  the  dangers 
of  the  work;  enjoined  upon  him  the  duty  of  examining  so  as 
to  know  the  kind  and  condition  of  the  draw  heads,  draw  bars, 
links,  and  coupling  apparatus ;  prohibited  him  from  placing 
in  the  train  any  car  with  a  defective  coupling;  and,  that  the 
rule  might  be  faithfully  obeyed  by  the  servant,  it  explicitly 
granted  to  him  ample  time  to  observe  its  behests,  ihe  lan- 
guage is  unmistakable  :  "  Sufficient  time  is  allowed,  and  may 
be  taken  by  employes  in  all  cases,  to  make  the  examination 
required." 

It  was  insisted  at  the  bar  of  this  court  that  this  rule  was 
not  ordained  in  good  faith  ;  that  it  was  never  expected  that 
an  employe  would  observe  it ;  and  that  any  ser- 
vant who  took  sufficient  time  to  follow  and  obey  ■•«▼•  for 
its  requirements  must  inevitably  look  for  discharge.  J^JjaJiuoJ*.' 
On  what  principle  this  court  is  asked  to  attribute 
a  Machiavellian  policy  to  the  defendant,  we  are  at  a  loss  to 
determine,  and,  should  we  find  that  only  grasping  self-inter- 
est without  one  touch  of  humanity  was  the  motive  for  this 
rule,  still  we  must  adjudge  that  its  grant  of  sufficient  time  to 
make  the  examination  enjoined  was  written  in  good  faith, 
when  the  rule  receives,  as  we  believe  it  was  the  purpose  of 
the  defendant  that  it  should  receive,  a  reasonable  construc- 
tion. In  the  light  of  such  an  interpretation  of  it,  it  is  ob- 
vious that  the  use  of  this  time  by  the  servant  will  not  seri- 
ously discommode  the  master  or  delay  the  shipment  of  its 
freight.  And,  on  the  other  hand,  the  master  has  a  deep  in- 
terest in  the  safety  of  the  servant ;  for  no  matter  how  perfect 
the  former's  defense  to  a  claim  for  damage,  the  making  of 
that  defense  is  alwavs  attended  with  expense.  Unadulter- 
ated selfishness  would  prompt  the  adoption  of  a  regulation, 
the  observance  of  which  would  save  such  expense,  while  not 
materially  reducing  the  servant's  efficiency  or  affecting  the 
volume  of  work  he  can  perform.'*  It  is  without  force  to  as- 
sert thatjthe  master  would  discharge  an  employe  who  would 
take  the  necessary  time  to  make  the  required  examination. 
Should  he  discharge  the  servant  before  his  term  of  employ- 
ment had  expired,  for  no  other  reason,  the  law  would  give 
the  servant  redress ;  and,  if  no  time  of  employment  is  pre- 
scribed, it  is  the  master's  legal  right,  as  it  is  the  legal  right 
of  the  employe,  to  terminate  the  relation  at  any  time,  with- 
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out  any  excuse  at  all,  or  for  any  reason,  however  unjustifiable 
in  ethics.  We  would  not,  however,  be  understood  as  asserting 
that  the  master  could  insist  upon  a  rule  when  the  masters 
conduct. in  the  discharge  of  its  employes,  or  in  any  other 
manner,  indicated  a  purpose  not  to  accord  to  the  latter  the 
necessary  time  without  which  the  master's  command  to  the 
exercise  of  a  higher  degree  of  care  could  not  be  obeyed.  Its 
actions  must  not  belie  its  words.  This  record  discloses  no 
such  condition  of  affairs.  Neither  the  plaintiff  nor  any  other 
employe  of  the  defendant  has  been  discharged,  or  threatened 
with  discharge,  because  he  sought  in  good  faith  to  comply 
with  this  regulation,  and  took  the  necessary  time  for  that 
purpose.  Nor  are  we  confronted  with  the  difficult  question  as 
to  the  rights  of  the  plaintiff,  had  some  .one  in  superior  author- 
ity commanded  a  disregard  of  the  rule  ;  neither  was  the  press 
of  business  such  that  a  full  observance  of  its  behests  was  not 

practicable.  There  was  no  exigency.  Theplaint- 
puiHtiffnM  iff^  vvith  the  defects  in  full  view, — one  immediately 
diwibru  *"  beneath  his  gaze,  and  one  before  his  eyes  only  a 
ruu/^  "'       short  distance  away, — moved  slowly  towards  his 

fate,  oblivious  of  danger,  because,  as  is  conceded, 
he  took  no  precautions  to  discover  an  open  peril.  He  seeks 
to  excuse  his  omision  to  examine  the  length  of  the  draw  bar 
by  his  statement,  upon  which  the  verdict  of  the  jury  has  set 
the  seal  of  truth,  that  he  was  engaged  in  looking  for  a  pin 
with  which  to  make  the  coupling.  The  pin  could  have  been 
found  as  well  after  he  had  observed  the  defendant's  rule,  that 
he  must  examine  to  ascertain  whether  there  was  any  danger 
from  the  size  of  the  draw  bars  of  the  engine  and  of^the  car. 
The  same  argument  would  exonerate  him  from  blame  had 
the  coupling  apparatus  and  the  dead  woods  been  entirely 
wanting.  He  testified  that  he  knew  every  road  had  different 
cars,  with  different  length  draw  heads;  that  prior  to  the 
accident  he  did  not  notice  the  length  of  the 'draw  heads  of 
the  car  and  of  the  engine;  that,  if  he  had  known  of  the 
undue  shortness  of  these  draw  heads,  h'e  could  have  escaped 
injury,  as  there  was  plenty' of  time  for  him  to  have  stepped 
down  and  out  from  the  end  of  the  foot-board  upon  the  ground. 
so  as  to  clear  himself  from  the  flat  car  before  he  was  hurt; 
and  that  he  knew  that,  if  two  cars  met  upon  a  curve,  the 
distance  between  them  would  be  shorter  on  the  inside  than 
on  the  outside  of  the  curve.  It  is  clear  that  plaintiff  made 
no  effort  to  obey  the  rule  requiring  him  to  make  an  exami- 
nation of  the  coupling  apparatus.  He  does  not  pretend  to 
have  obeyed  it.  He  disavows  any  such  obedience.  That  an 
observance  of  its  requests,  giving  it  a  reasonable  interpreta- 
tion, would  have  saved  him  from  injury,  cannot  admit  of 
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doubt  The  defects  were  patent ;  the  difference  between  the 
combined  lengths  of  these  draw  bars  and  the  combined 
lengths  of  those  in  ordinary  use  was  14  to  20  inches.  The 
ratio  was  about  10  to  30.  One  was  directly  beneath  his  gaze ; 
the  other  was  almost  directly  before  his  eyes.  There  was 
time  for  inspection  while  the  engine  was  moving  slowly  back- 
wards. Further  time  might  have  been  taken,  if  necessary, 
under  the  rule.  To  fail  to  discover,  under  these  circum- 
stances, that  these  draw  bars  were  only  about  one-third  the 
usual  length,  must  be  negligence,  particularly  in  view  of  the 
express  warning  contained  in  the  rule,  the  injunction  to  ex- 
amine so  as  to  know  the  kind  and  condition  of  the  coupling 
apparatus,  and  the  granting  of  sufficient  time  for  that  pur. 
pose.  When  warned  of  the  danger  generally,  and  afforded 
time  to  pause  and  examine  whether  it  existed  in  the  particu- 
lar case,  the  servant  may  not,  with  thoughtless  imprudence, 
rush  headlong  upon  peril  at  the  expense  of  his  master. 

Said  the  court  in  Karrer  v,  Detroit,  G.  H.  &  M.  R.  Co.,  76 
Mich.  400,  41  Am.  &  Eng.  R.  Cas.  265,  after  quoting  a  regula- 
tion of  the  defendant  very  similar  to  the  one  in 
the  case  at  bar  :  "  It  was  plaintiff's  duty  to  exam-  ^VieVii**^ 
ine  into  the  coupling  arrangements  of  both  cars  be- 
fore he  attempted  to  couple  them,  and  as  the)^  were  only  a 
rod  apart  at  most  before  ne  started  the  train  back,  and  as  he 
says  the  defect  was  visible  at  once  to  any  one  looking,  one  or 
two  seconds  would  have  furnished  all  the  time  needed  to 
satisfy  himself  had  he  been  acting  under  any  one  else*s  or- 
ders; but,  as  he  had  personal  direction  of  the  engineer's  move- 
ments and  could  move  when  he  pleased,  the  case,  as  he  pre- 
sents it,  was  an  aggravated  one,  of  the  grossest  carelessness, 
for  which  he  and  no  one  else  was  responsible. "  Said  the 
court  in  Darracutts  v.  Chesapeake  &0.  R.  Co.,  83  Va.  288, 31 
Am.  &  Eng.  R.  Cas.  157 :  "  At  all  events,  the  evidence  shows 
that  the  dangerous  condition  of  the  coupling  was  obvious, 
and  that  the  plaintiff,  in  violation  of  the  rules  of  the  company, 
voluntarily  put  himself  in  a  position  of  danger,  in  consequence 
of  which  he  was  injured.  Under  these  circumstances,  in  the 
eye  of  the  law,  he  was  the  author  of  his  own  misfortune :  that 
is  to  say  his  negligence,  or,  what  is  the  same,  thing,  his  fail- 
ure to  use  reasonable  and  proper  care  and  caution,  was  the 
proximate  cause  of  the  injury  complained  of.  The  action  is 
not  therefore  maintainable.  In  Michigan  Cent.  R.  Co.  v, 
Smithson,  45  Mich.  212,  i  Am.  &  Eng.  R.  Cas.  loi,  there  was 
no  rule  giving  warning,  enjoining  examination  and  according 
sufficient  time  for  that  purpose ;  and  yet  it  was  held  fatal  to 
recovery  that  the  plaintiff,  a  brakeman,  had  failed  to  notice 
that  there  were  double  dead-woods  on  the  cars  he  was  coup- 
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ling,  instead  of  a  single  dead-wood  on  each,  it  being  contended 
thut  it  was  negligence  for  the  defendant  to  receive  and  trans- 
port cars  equipped  with  double  dead-woods.  Said  Judge 
CooLEY :  "  If,  therefore,  a  switchman  were  to  declare  that  he 
had  attempted  to  couple  the  double  dead-woods  without 
noticing  how  they  differed  from  the  cars  of  defendant,  the 
conclusion  would  be  inevitable  that  he  had  gone  heedlessly 
in  the  performance  of  a  duty  requiring  great  care,  and  that 
he  had  not  allowed  his  eyes  to  inform  him  what  was  before 
him.  *  *  *  The  best  notice  is  that  which  a  man  must  of 
necessity  see,  and  which  cannot  confuse  or  mislead  him.  He 
needs  no  printed  placard  to  announce  a  precipice  when  he 
stands  before  it.  "  In  a  similar  case,  Hathaway  v.  Michigan 
Cent.  R.  Co.,  51  Mich.  253,  12  Am.  &Eng.  R.  Cas.  249,  the  court 
said  :  "  In  this  case  the  danger  consisted  in  the  brakeman  be- 
ing caught  between  the  two  dead-woods  as  thev  came  to- 
gether. The  dead-woods  were  in  plain  sight.  They  were 
really  the  most  prominent  objects  on  the  end  of  the  cars. 
The  plaintiff  had  a  full  opportunity  of  examining  the  one  by 
which  he  stood  some  moments  before  the  cars  came  together. 
Its  size,  shape,  and  the  location  of  the  draw  bar  were  before 
him.  He  had  only  to  look  at  it  to  be  informed  of  any  peril 
surrounding  it.  The  moving  car,  at  a  distance  of  20  feet, 
with  its  dead-wood  and  draw-bar  in  plain  view,  slowly  ap- 
proached the  one  where  the  plaintiff  was  standing.  It  does 
not  appear  that  there  was  any  hurry  about  the  business.  How 
could  the  plaintiff  have  been  better  warned  ?  Certainly  he 
knew  the  car  was  coming,  and  could  see  the  dead-woods 
and  draw-bar  thereon  as  well  as  if  he  had  made  the  coup- 
ling a  thousand  times  before.  He  could  not  fail  to  see 
it,  if  he  looked  at  all.  "  See,  also,  Kelley  ik  Wisconsin  Cent. 
R.  Co.,  63  Wis.  307,21  Am.  &  Eng.  R.  Cas.  633:  Toledo, 
W.  &  W.  R.  Co.  V.  Black,  88  111.  112;  Brewer  v.  Flint  &  P. 
M.  R.  Co.,  56  Mich.  620;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Rice, 
51  Ark.  467.  In  several  of  the  cases  referred  to,  the  master 
had  not,  as  in  the  case  at  bar,  imposed  upon  the  servant  the 
duty  of  extra  care,  nor  had  he  expressly  granted  to  him  suf- 
ficient time  to  enable  him  to  examine  the  coupling  apparatus 
before  making  the  coupling.  It  must  further  be  remem- 
bered that  plaintiff  was  on  the  short  side  of  the  switch.  He 
testified  that  he  knew  that  the  distance  would  be  shorter  on 
the  inside  than  on  the  outside  of  the  curve.  But  he  seems  to 
have  paid  no  attention  to  this  obvious  law.  Being  upon  the 
shorter  side,  it  was  all  the  more  important  for  him  to  ascer- 
tain whether  there  would  be  sufficient  room  between  the  car 
and  the  engine  for  him  to  stand  with  safety  on  the  footboard 
in  making  the  coupling.     It  does  not  seem  to  be  strenuously 
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insisted  that  a  charge  of  negligence  can  be  predicated  upon 
the  curve  of  the  switch.  There  is  no  evidence  of  the  degree 
of  the  curve,  and  there  is  eminent  authority  for  the  proposition 
that,  unless  the  curve  is  abnormafly  sharp,  the  courts  will  not 
regard  it  as  evidence  of  carelessness.  Tuttle  v,  Detroit,  G.  H. 
&M.  R.Co.,  122  U.  S.  189,31  Am.&Eng.  R.  Cas.  216.     The  Ian- 

f^uageof  the  court  in  this  case,  both  on  this  point  and  on  the 
urther  point  of  contributory  negligence,  because  the  injured 
servant  stood  upon  the  inside  of  the  curve  in  making  the  coup- 
ling, is  very  applicable  here:  "  The  perils  in  the  present  case 
arising  from  the  sharpness  of  the  curve  were  seen  and  known. 
They  were  not  like  the  defects  of  unsafe  machinery  which 
the  employer  has  neglected  to  repair,  and  which  his  employes 
have  reason  to  suppose  is  in  proper  working  condition. 
Everything  was  open  and  visible,  and-the  deceased  had  only 
to  use  his  senses  and  his  faculties  to  avoid  the  dangers  to 
which  he  was  exposed.  One  of  these  dangers  was  that  of 
the  draw-bars  passing  each  other  when  the  cars  were  brought 
together.  It  was  his  duty  to  look  out  for  this,  and  avoid  it. 
The  danger  existed  only  on  the  inside  of  the  curve,  and  this 
must  have  been  known  to  him.  "  On  the  question  whether  it 
was  negligent  to  build  a  switch  with  so  sharp  a  curve,  the  court 
observed :  "  We  have  carefully  read  the  evidence  presented 
by  the  bill  of  exceptions,  and  although  it  appears  that  the 
curve  was  a  very  sharp  one  at  the  place  where  the  accident 
happened,  yet  we  do  not  think  that  public  policy  requires  the 
courts  to  lay  down  any  rule  of  law  to  restrict  a  railroad  com- 
pany as  to  the  curves  it  shall  use  in  its  freight  depots  and 
yards,  where  the  safety  of  passengers  and  the  public  is  not 
involved,  much  less  that  it  should  be  left  to  the  varying  opin- 
ion of  juries  to  determine  such  an  engineering  question.  **  It 
is  true  that  in  the  Tuttle  Case  there  was  no  one  standing  on 
the  footboard  on  the  outside  of  the  curve,  as  in  the  case  at 
bar ;  but,  if  the  brakeman  was  bound  in  the  Tuttle  Case  to 
knotv  that  it  was  dangerous  to  stand  on  the  inside  when  there 
was  no  one  on  the  outside,  surely  the  plaintiff  in  this  case  was 
bound  to  know  that  his  position  was  one  of  danger,  although 
there  was  some  one  standing  on  the  outside.  The  fact  that 
another  stood  in  one  of  the  places  of  safety,  did  not  render 
the  place  occupied  by  plaintiff  any  less  dangerous  or  obscure 
his  sense  of  that  danger.  The  other  place  of  safety  was  out- 
side of  the  space  between  the  car  and  the  engine,  upon  the 
ground.  Perhaps  he  might  not  have  found  room  with  the 
loreraan  on  the  outside  ofthe  curve  on  the  footboard,  but  he 
might  have  gone  ahead,  and  set  the  pin,  and  if  the  jar  of  the 
collision  hadnot  been  sufficient  to  cause  the  pin  to  fall  down 
into  its  place,  then  he  could  have  inserted  it  in  the  aperture 
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with  his  hands  without  the  sHghtest  danger,  or,  at  least,  he 
then  would  have  plainly  seen  the  danger  of  going  between 
the  engine  and  the  car  on  Jthe  short  side  of  the  curve,  and 
could  have   completed  th*e  coupling  on  the  long  side.    The 

Elaintiflf  has  sustained  severe,  and  perhaps  permanent  injuries, 
[is  case  appeals  to  our  sympathy,  and  he  may  be  a  not  un- 
worthy object  of  charity,  but  justice  will  not  seize  his  mas- 
ter's property  to  compensate  him  for  the  consequences  of  his 
own  imprudence.  There  seems  to  be  marked  unanimity  on 
the  point  that,  where  disobedience  to  or  disregard  of  a  rea- 
sonable rule  or  regulation  of  the  master  contributes  to  the  in- 
jury, there  can  be  no  recovery.  Sloan  v,  Georgia  Pac.  R.  Co., 
(Ga.),  44  Am.  &  Eng.  R.  Cas.  553 ;  Cahill  v,  Hilton,  106  N.  Y. 
512;  Karrer  v.  Detroit,  G.  H.  &  M.  R.  Co.,  76  Mich.  400,41 
Am.  &  Eng.  R.  Cas.  265  ;  San  Antonio  &  A.  P.  R.  Co.  v,  Wal- 
lace,  76  Tex.  636,  44  Am.  &  Eng.  R.  Cas.  564 ;  Memphis  &  C. 
R.  Co.  V.  Thomas,  51.  Miss.  640;  Deeds  v.  Chicago,  R.  I.  & 
P.  R.  Co.,  74  Iowa,  154 ;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Rice, 
51  Ark.  467;  Sedgwick  z'.  Illinois  Cent.  R.  Co.,  76  Iowa,  340; 
Wolsey  V,  Lake  Shore  &  M.  S.  R.  Co.,  33  Ohio  St.  227 ;  Penn- 
sylvania R.  Co.  V.  Whitcomb,  11 1  Ind.  212,  31  Am.  &  Eng. 
K.  Cas.  149. 

Plaintiff  may  not  ask  us  to  speculate  whether,  by  the  exer- 
cise of  due  care,  he  would  have  discovered  the  peril,  and 

avoided  the  danger,  had  he  made  the  examination 
BxerciMor  which  the  rules  of  the  company  required.  We 
hftf*  ftTtrtod  ^^"^  ^"  observance  of  this  reasonable  rule  would 
ihet^jirj.      have  saved  him  from  injury.     If  he  had  stopped 

and  looked,  and  then  failed  to  discover  the  peril 
that  menaced  him,  possibly  a  difiPerent  case  might  have  been 
presented.  But  this  is  doubtful.  The  exercise  of  proper  care 
must  have  revealed  the  danger.  We  hold  that  this  record 
discloses  the  (act  that  plaintitt's  own,  negligence  contributed 
to  his  injury,  and  the  judgment  and  order  denying  the  motion 
for  a  new  trial  must  therefore  be  reversed  and  a  new  trial 
granted. 

A  single  question  as  to  the  admissibility  of  certain  evi- 
dence remains  to  be  considered.     The  wife  of  plaintiff  was 

allowed,  against  the  defendant's  objection,  to  testify 
KxeUMifuoM  ^^  exclamations  of  pain  made  bv  the  plaintiff  on 
•fpmiB.  waking  up  during  the  night.     She  said  :  "  Well, 

he  has  more  than  once  woke  up — more  than  once 
in  the  night, — groaning ;  and  I  asked  him  what  was  the  mat- 
ter. "  The  record  discloses  nothing  further  on  this  point.  It 
does  not  appear  that  she  testified  touching  his  answer  to  her 
inquiry  as  to  what  was  the  matter  with  him.  We  are  very 
clearly  of  the  opinion  that  this  evidence  was  admissible,  both 
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on  principle  and  under  the  great  weight  of  the  adjudications. 
There  was  no  attempt  to  prove  a  narration  by  him  of  a  past 
transaction.'  He  was  not  stating  that  the  night  before  he  had 
suffered  pain.  He  was  making  no  communication  whatever 
to  her.  It  was  only  the  involuntary  expression  of  suffering. 
Tnie,  it  might  have  been  simulated,  but  that  was  a  question 
for  the  jury.  The  evidence  of  the  physician  relating  to  the 
extent  of  his  injuries  must  have  rested  in  some  degree  upon 
statements  of  the  plaintiff  to  him,  and  therefore  upon  what 
is  more  truly  heresay  than  exclamations  of  pain.  The  testi- 
mony of  the  medical  expert  may  often  be  founded  mainly  upon 
such  interested  declarations  of  the  patient,  and  yet  its  com- 
petency cannot  be  seriously  questioned.  On  the  other  hand, 
the  rule  allowing  the  proof  of  the  expression  of  present  pain 
will  rarely  result  in  imposition  upon  juries  or  other  triers  of 
questions  of  fact.  Other  facts  in  the  case  will  generally  aid 
them  in  determining  how  much  of  real  and  how  much  of  ficti- 
tious pain  the  expression  of  suffering  shadows  forth.  We  think 
the  true  rule  is  stated  in  Cleveland  C.  C.  &  I.  R.  Co.  v.  Newell, 
104  Ind.  264-269,  23  Am.  &  Eng.  R.  Cas.  492.  "  Where, 
however,  it  becomes  important  to  illustrate  the  physical  or 
mental  condition  of  an  individual,  either  at  the  lime  an  in- 
jury is  received,  or  from  thence  to  the  time  of  an  inquiry 
as  to  its  severity,  effect,  and  nature,  we  think  expressions  or 
declarations  of  present  existing  pain  or  malady,  whether 
made  at  the  time  the  injury  is  received  or  subsequently  to 
it,  are  admissible  in  evidence;  [citing  many  authorities.]  Ex- 
pressions of  present  existing  pain,  and  of  its  locality,  are  ex- 
ceptions to  the  general  rule  which  excludes  heresay  evi- 
dence. They  are  admitted  upon  the  ground  of  necessity, 
as  being  the  only  means  of  determining  whether  pain  or 
suffering  is  endured  by  another.  Whether  feigned  or  not, 
is  a  question  for  the  jury.  Such  declarations  and  expres- 
sions are  competent,  regardless  of  the  person  to  whom 
they  are  made.  "  See,  also,  cases  cited  in  opinion,  and  State 
V,  Gedicke,  43  N.  J.  Law,  86;  Eckles  v.  Bates,  26  Ala.  655; 
Yeatman  v.  Hart,  6  Humph.  (Tenn.),  374 ;  Hagenlocher  v. 
0)ney  Island  &  B.  R.  Co.,  99  N.  Y.  136.  Reversed  and  new 
trial  ordered.     All  concur. 

Injury  to  Car  Coupler— Defective  Apparatus^ — See  generally,  Goodrich  v. 
New  York  Cent.  &  H.  R.  R.  Co.  (N.  Y.).  41  Am.  &  Eng.  R.  Cas.  259.  and 
oote  containing  references  to  cases  in  this  series,  41  Id.  263 ;  Karrer  v.  De- 
troit, G.  H.  &  M.  R.  Co.,  (Mich.),  41  Id.  265 ;  Hiingerford  v.  Chicago,  M.  & 
St.  P.  R.  Co.  (Minn.),  41  Id.  269  note  273 ;  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Wiggins  (Ark.),  44  Id,  541,  note  546. 

Defective  Drawbar. — Where  the  evidence  shows  that  a  drawbar  supplied 

by  a  railway  company  to  be  used  in  coupling  cars  was  used  on  two  occa^ 

sions,  working  well  on  the  first,  but  failing  to  work  on  the  second,  thougli 

twice  tried  in  a  proper  manner,  a  jury  might,  in  the  absence  of  any  expla- 

48  A.  &  E.  R.  Cas.— 13 
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nation  from  the  company,  infer  that  the  implement  was  defective.  Ousl^ 
V,  Central  R.  &  B.  Co..  86  Ga.  538. 

In  Barnett  v.  Northeastern  R.  Co.  (Ga,  May  6.  1891),  13  S.  E.  Rep.  646, 
the  plaintiff  had  been  a  brakeman  employed  by  the  defendant  railroad 
company.  In  an  action  for  injuries  received  by  him,  he  testified  that  at 
the  time  of  the  accident  he  went  behind  the  en^me  to  uncouple  it ;  that  it 
was  standing  still  at  the  time,  but  afterwards,  without  any  signal  from  him. 
backed  up,  and  caused  him  to  catch  his  hand  between  the  bumpers;  and 
that  he  would  not  have  been  hurt  but  for  its  unexpected  movement.  He 
knew  it  was  an  ordinary  couplin^^,  and  that  the  dragbar,  which  they  gen- 
erally used,  had  been  broken  a  day  or  two  before ;  and  did  not  think  the 
en^rine  and  car  could  have  come  together  if  the  drag-bar  had  been  in  po- 
sition. He  further  testified,  on  cross-examination,  that  to  the  best  of  his 
recollection  he  had  uncoupled  the  link  before  he  was  hurt,  and  that  in  that 
case  the  cars  would  have  come  together  even  if  the  drag-bar  had  been 
there.  Held,  that  the  evidence  of  the  company's  negligence  was  sufficient 
to  go  to  the  jury,  and  that  it  was  error  to  grant  a  nonsuit. 

Failure  of  Company  to  Furnish  Suitable  Links-— Drawkeads  of  Unequal 
Height. — A  railroad  company  is  negligent  in  failing  to  provide  a  freight 
train  with  a  suitable  number  of  links  with  which  to  make  couplings  re- 
quired where  the  drawheads  of  cars  are  of  unequal  height,  and  in  requiring 
a  brakeman  to  use  a  link  so  misshapen  that  his  hand  was  crushed  between 
the  cars  in  attempting  to  use  it.  Denver  &  D.  G.  R.  Co.  v.  Simpson  (Colo.). 
26  Pac.  Rep.  239. 

Duty  of  Company  to  Furnish  Cars  that  May  be  Coupled  with  a  Stick,^ 
The  adoption  of  a  rule  by  a  railroad  company  preventing  employes  from 
going  between  the  cars  and  requiring  the  coupling  to  be  done  with  a  stick, 
and  the  incorporation  of  such  a  rule  in  the  contract  of  employment,  de- 
volves on  the  company  the  duty  of  providing  cars  which  may  be  coupled 
by  the  use  of  a  stick  with  reasonable  safety. 

Um  of  Switch  Rope  for  Coupling  C^rs.— In  Muirhead  v,  Hannibal  k  St. 
J.  R.  Co.,  102  Mo.  251.  it  was  held  that  the  use  of  a  switch  rope  for  coup- 
Ungears,  was  not  as  a  matter  of  law  negligence  in  that  case. 

Defective  Pin  In  Orawheadof  Street  Car —Injury  to  Driven— In  Sappenfield 
2/.  Main  Street  &  A.  P.  R.  Co.  (Cal  Sept.  5,  1891).  27  Pac.  Rep.  590,  the 
plaintiff  at  the  time  of  the  injury  was  a  driver  upon  one  of  the  street  cars 
of  the  defendant  company.  He  was  injured  owing  to  the  fact  that  the  pin 
holding  the  singletree  to  the  drawhead  of  the  car  came  out.  releasing  the 
horse  and  causing  the  driver  to  be  dragged  over  the  dashboard.  On  the 
trial,  the  court  charged  the  jury  that  it  was  the  duty  of  the  defendant  to 
furnish  such  appliances  "as  combined  the  greatest  safety  with  practical 
use."  Held,  that  the  instruction  was  error,  the  law  being  that  a  master 
need  only  furnish  to  his  servants  appliances  reasonably  safe,  although 
better  ones  exist,  and  the  error  in  giving  such  an  instruction  was  not  cured 
by  a  subsequent  charge  stating  the  law  correctly. 
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Moon 

V. 

Northern  Pacific  R.  Co. 

(Minnesota   Supreme  Courts  April  2j,  iSpr,) 

Injury  to  Employe— Connecting  Lines— Duty  to  Provide  Safe  Cars. — Where, 

as  between  connecting  lines  of  railway,  the  corporations  controlling  them 
are  mutually  bound  to  transport  loaded  freight  cars  ovei  their  respective 
roads,  such  duty  is  necessarily  subject  to  pro()er  rules  and  regulations,  and 
involves  inutual  obligations,  among  which  is  that  of  due  diligence  to  pro- 
vide safe  cars  for  delivery  to  the  servants  of  the  company  operating  the 
connecting  line  to  which  they  are  transferred,  and  who  would  be  exposed 
10  danger  from  their  defective  or  unsafe  condition. 

Same— Negligence  of  Company  Receiving  Foreign  Cars.— The  corporation 
receiving  sucli  cars  is  also  subject  to  liabilities  and  duties  to  its  ser* 
vants  growing  out  of  the  acceptance,  possession,  and  subsequent  use 
thereof.  But  the  negligence  of  the  latter  does  not  relieve  the  former 
from  liability  for  injuries  resulting  from  its  own  negligence. 

Car  With  Defective  Brake— Liability  of  Company  Owning  Car.— Where  a 
brake  upon  a  freight  car  so  transferred  by  the  corporation  owning  it  was 
out  of  repair  and  unsafe  for  use,  and  the  same  had  not  been  inspected  with 
due  care  before  delivery  to  the  servants  of  a  connecting  company,  and  in 
consequence  of  such  defect  a  brakeman  was  injured  without  fault  on  his 
part,  AM,  that  an  action  would  lie  for  the  injury  against  the  first  named 
company. 

Same— Questions  for  Jury.— //'<?/</,  also,  that  the  questions  as  to  the  con- 
dition of  the  brake,  the  length  of  time  it  had  been  out  of  repair,  and 
whether  it  had  been  inspected  with  due  care,  were  properly  submitted  to 
the  jury. 

Appeal  from  Ramsey  District  Court. 
F,  S.  Kirkpatrick^  (John  C.  Bullitt ^  Jr.,  of  counsel,)  for  ap- 
pellant. 
Lovely  &  Trask^  for  respondent. 

Vanderburgh,  J.— PlaintifiTs  intestate,  who  was  a  brake- 
man  in  the  employ  of  the  St.  Paul,  Minneapolis  &  Manitoba 
Company,   was  killed   while  attempting  to  set  a  ^^^ 

brake  upon  a  loaded  freight  car  of  the  defendant. 
Northern  Pacific  Railroad  Company,  which  had  been  trans- 
ferred by  the  latter  to  the  track  of  the  Manitoba  Company  in 
the  village  of  Morris,  in  this  state,  for  transportation  over 
the  road  of  the  latter  to  a  point  thereon.  There  was  a  traffic 
arrangement  existing  between  these  two  companies  in  pur- 
suance of  which  loaded  freight  cars  were  mutually  trans- 
ferred and  transported  over  their  respective  lines,  and  cars 
of  the  Northern  Pacific  Company,  destined  to  points  on  the 
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Manitoba  road,  were  transferred  from  its  line  to  a  sidetrack, 
in  the  yard  of  the  latter  company  at  Morris,  designated  and 
set  apart  as  a  transfer  track,  whence,  if  in  good  order,  they 
were  placed  in  its  trains  by  that  company,  and  transported 
to  particular  stations.  The  car  in  question  was  loaded  with 
wood  to  be  shipped  to  Herman,  a  station  on  the  Manitoba 
road  a  few  miles  west  of  Morris.  When  it  arrived  at  Mor- 
ris,  on  the  3d  day  of  April,  it  was  placed  on  the  transfer  track 
in  the  yard  of  the  Manitoba  Company,  above  referred  to. 
According  to  the  rule  adopted  by  the  companies,  such  cars 
were  required  to  be  inspected  by  the  car  inspectors  of  both 
on  that  track,  and,  if  any  repairs  were  needed,  they  were  re- 
quired to  be  made  by  the  Northern  Pacific  Company,  before 
they  were  transferred  and  received  by  the  Manitoba  Com- 
pany. Accordingly  this  q^t  was  so  inspected  by  the  car  in- 
spectors  on  the  morning  of  April  4th.  It  was  examined  by 
tnem  together  at  the  same  time,  and  they  agreed  that  it  was 
in  good  order.  In  the  afternoon  of  the  same  day,  the  car 
was  taken  off  this  track  by  the  Manitoba  Company,  to  be 
placed  in  a  train  for  transportation,  and  was  switched  onto 
another  track,  where  the  conductor  ordered  the  deceased  to 
set  the  brake  on  it  so  as  to  hold  it  securely  on  a  descending^ 
grade.  The  brakestaff  proved  defective,  and  was  insuffi- 
cient to  hold  the  loaded  car  in  its  place,  but  broke  and  pre- 
cipitated him  upon  the  track,  and  he  was  run  over,  .ft  is 
claimed  by  the  plaintiff  that  the  brakestaff  was  cracked  and 
partly  broken  before  its  use  at  the  time  of  the  injury,  and 
that  the  defendant.  Northern  Pacific  Railroad,  is  liable  in 
damages  for  negligence  in  permitting  it  to  be  out  of  repair, 
and  unsafe,  and  also  that  the  car  was  not  properly  or  care- 
fully inspected  by  the  inspectors  of  the  respective  compan- 
ies, and  tnat  the  work  was  superficially  and  negligently  done. 
The  action  was  brought  against  both  companies,  but  a  ver- 
dict was  recovered  against  the  Northern  Pacific  Railroad 
Company  only. 

I.  We  are  to  inquire  whether  the  relations  of  the  deceased 
as  an  employe  of  the  Manitoba  Company  to  the  defendant, 

the  Northern  Pacific  Railroad  Company,  were 
CowpftBT  such  as  to  entitle  plaintiff  to  maintam  an  action 
%T%nnfttt\%%  against  the  latter  for  its  alleged  negligence.  As 
lukiefor  u-  rcspects  the  transportation  of  freight  m  bulk  from 
jiry.  stations  on  one  line  to  those  on  the  other,  the  two 

roads  are  operated  together,  and  it  is  immaterial 
whether  such  transportation  by  connecting  lines  is  carried 
on  in  obedience  to  a  statute,  their  common  law  duty  as  car- 
riers, or  by  mutual  agreement ;  neither  company  is  obliged 
to  draw  cars  of  the  other  over  its  line,  if  they  are  unsafe  or. 
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out  of  repair.  Mackin  2/.  Boston  &  A.  R.  Co.,  135  Mass.  201, 
15  Am.  &  Eng.  R.  Cas.  196 ;  GottUeb  v.  New  York,  L.  E.  & 
W.  R.  Co.,  100  N.  Y.  469,  24  Am.  &  Eng.  R.  Cas.  421.  It  is, 
then,  the  primary  duty  of  the  company  seeking  such  trans- 
portation to  use  dife  diligence  to  "provide  cars  reasonably 
safe  for  the  service  contemplated.  The  rule  above  referred 
to,  adopted  by  these  companies,  requiring  the  Northern  Pa- 
cific  Railroad  Company  to  inspect  and  repair  cars  before 
transfer  and  acceptance,  is  a  recognition  01  this  duty.  But 
such  duty  is  not  limited  to  the  corporations  as  such,  but  ex- 
tends to  and  is  owed  to  the  servants,  who  must  necessarily 
handle  the  cars,  and  who  are  exposed  to  danger  arising  from 
their  unsafe  or  defective  condition.  One  may  owe  two  distinct 
duties  in  respect  to  the  same  thing, — one  of  a  special  character 
to  one  person,  growing  out  of  special  relations  to  him  :  and 
another  of  a  gefteral  character,  to  those  who  would  necessarily 
be  exposed  to  risk  and  danger  from  the  negligent  discharge 
of  sucn  duty,  i  Shear.  &  R.  Neg.  §116;  Bigelow,  Cas.,  Torts, 
614.  Subject  to  proper  limitations,  the  rule  generally  stated 
ib  that  i(  a  reasonable  man  must  see  that,  if  he  did  not  use  due 
care  in  the  circumstances,  he  might  cause  injury  to  the  per- 
son or  property  of  another  entitled  to  repose.confidence  in 
his  diligence,  a  duty  arises  to  use  such  care.  Smith,  Ne^. 
12,  and  notes;  Heaven  v,  Pender,  n  Q.  B.  Div.  506.  In  this 
last  case,  Winterbottom  v,  Wright,  10  Mees.  &  W.  109,  and 
other  cases  relied  on  by  the  defendant,  are  explained  and  dis- 
tinguished. See,  also,  Pol.  Torts,  449.  We  do  not  inquire 
as  to  the  application  of  the  rule  here  considered  to  interme- 
diate carriers. 

The  delivery  of  the  car  to  the  servants  of  the  Manitoba 
Company  was  an  affirmation  that  the  car  was  fit  for  use,  and 
the  latter  were  entitled  to  repose  confidence  in  the  implied 
assurance  that  such  was  the  fact. 

Undoubtedly,  by  virtue  of  the  relation  of  master  and  ser- 
yant,  the  Manitoba  Company  would  be  liable  to  its  employes 
if  it  undertook  to  use  cars  of  another  company  without  due 
insjjection,  and  they  should  turn  out  to  be  defective  and  un- 
safe by  reason  of  defects  which  might  be  ascertained  by  a 
reasonably  careful  inspection.  Gottlieb  v.  New  York,  L.  E. 
&  W.  R.  Co.,  supra  \  Pay  v,  Minneapolis  &  St.  L.  R.  Co.,  30 
Minn.  231,  11  Am.  &  Eng.  R.  Cas.  193,  But,  as  respects  the 
condition  of  the  car  at  the  time  it  was  delivered,  the  Mani- 
toba Company  did  not  owe  the  duty  of  inspection  and  re- 
pair  to  the  Northern  Pacific  Railroad  Company.  It  might 
refuse  to  receive  and  haul  it,  if  not  in  good  condition,  but 
the  primary  duty  to  use  due  diligence  to  see  that  the  car  was 
then  safe  and  in  suitable  repair  rested  upon  the  latter  com- 
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pany,  though  the  Manitoba  Company  might  also  be  subject 
to  liabilities  and  duties,  in  respect  to  the  car,  growing  out  of 
its  acceptance,  possession,  and  subsequent  use.  And  the 
company  owning  the  car  should  be  hel4  responsible  for  the 
consequences  of  its  own  wrongful  or  negligent  acts  or  omis- 
sions, notwithstanding  concurring  negligent  acts  or  omissions 
of  the  company  receiving  the  car.  The  negligence  of  the 
latter  does  not  excuse  or  relieve  the  former  from  liability  for 
injuries  resulting  from  its  negligence.  The  proximate  cause 
of^an  event  must  be  understood  to  be  that  which  in  a  natural 
and  continuous  sequence,  unbroken  by  any  new  cause,  pro- 
duces that  event,  and  without  which  that  event  would  not 
have  occurred,  i  Shear.  &  R.  Neg.  §  26.  And  if  the  origi- 
nal wrong  only  becomes  injurious  through  some  distinct 
wrongful  act  or  neglect  of  another,  the  last  wrong  is  the 

1)roximate  cause,  and  the  injury  should  be  imputed  to  the 
ast  wrong,  and  not  to  that  which  is  more  remote.  In  order 
to  relieve  the  first  wrong-doer,  there  must  intervene  between 
him  and  the  plaintiff  an  independent  responsible  agent,  break- 
ing the  casual  connection.  Whart.  N^.  §  438.  We  do  not 
think  such  a  case  is  here  presented.  The  duty  to  exercise 
due  care  in  the  premises  devolved  on  each  company.  Neither 
can  excuse  itself  through  the  default  of  the  other.  Besides, 
in  this  case  the  inspection  by  the  two  companies  were  sub- 
stantially one  transaction,  in  pursuance  of  a  mutual  arrange- 
ment under  which  it  was  made  jointly  by  the  two  car  in- 
spectors. The  case  of  Bartlett  v.  Boston  Gas  Co.,  117  Mass. 
533,  is,  we  think,  clearly  distinguishable.  Burt  z/.  Boston,  122 
Mass.  C27.  And  Child  v.  Hearn,  L.  R.  9  Exch.  176,  if  in  point, 
would  hardly  be  accepted  as  authority  on  the  questions  here 
involved.  Pol.  Torts,  385.  This  case  also  differs  from  Saw- 
yer V,  Minneapolis  &  St.  P.  R.  Co.,  38  Minn.  103,  33  Am.  & 
Eng.  R.  Cas.  394,  in  its  facts.  There  the  defective  car  did 
not  come  into  the  hands  of  the  plaintiff  by  the  consent  or  au- 
thority of  the  owner,  but  was  in  the  possession  of  another 
company,  the  plaintiff's  master,  who  had  undertaken  to  use 
it  in  transporting  freight  on  its  own  road,  after  it  should  have 
been  returned  to  the  company  owning  it. 

2.  The  brake-staff  was  not  permanently  fastened  to  the  car. 
It  consisted  of  an  iron  rod  about  three  feet  long,  with  ahand- 
wheel  attached  to  the  upper  end,  and  used  to  turn 
bir«"'^iie«.  ^^  2iPPly  ^he  brake,  while  the  lower  end  was 
tioMrorjary.  dropped  into  a  socket  fixed  to  the  car,  and  could 
be  lilted  out  at  pleasure.  That  part  of  the  lower 
end  which  entered  the  socket  was  five  or  six  inches  in  length 
to  the  collar,  which  rested  thereon,  and  was  upwards  of  an 
inch  in  diameter,  and  was  necessarily  subjected  to  a  severe 
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Strain  in  setting  the  brake,  so  as  to  stop  or  hold  a  loaded  car. 
It  is  claimed  by  the  plaintiff  that  there  was  a  defect  or  crack 
near  the  lower  end  of  the  staff  which  weakened  it,  and  ren- 
dered  it  unsafe,  when  it  was  turned  over  to  the  Manitoba 
Company,  and  which  caused  it  to  break  when  the  deceased 
was  in  the  act  of  setting  the  brake,  and  he  was  in  consequence 
suddenly  precipitated  upon  the  track,  and  fatally  injured. 
The  evidence  in  the  case  tends  to  establish  the  existence  of 
such  defect,  and  to  show  that  the  accident  resulted  from  it. 
Upon  the  question  of  defendant's  negligence,  the  court  re- 
fused to  take  the  case  from  the  jury,  and  this  is  assigned  as 
error.  The  car  was  looked  over  and  examined  by  the  in- 
spectors, but  their  attention  was  not  specially  called  to  the 
brake-staff,  nor  was  it  particularly  examined.  Neither  of 
thera  lifted  it  out  of  the  socket,  nor  is  there  evidence  of  any 
previous  careful  examination  of  it.  We  think  the  court  did 
not  err  in  refusing  to  take  the  case  from  the  jury.  There 
was  also  sufficient  to  send  the  case  to  the  jury  upon  the  ques- 
tion whether  the  defect  in  the  brake  complained  of  existed 
at  all,  and,  if  so,  whether  it  had  been  there  a  considerable 
length  of  time  before  the  accident,  whether  it  was  discover- 
able in  th6  exercise  of  reasonable  diligence  by  the  defendant, 
and,  finally,  upon  the  question  of  the  measure  of  diligence 
used.  One  of  the  plaintiff's  witnesses,  who  had  examined 
the  staff  soon  after  it  was  broken,  testified  that  there  was  an 
old  fracture  extending  over  one-third  the  way  across  it,  and 
that  the  new  fracture  was  a  continuation  of  the  old.  This 
alleged  defect  was  just  below  the  collar,  and  inside  the  socket. 
It  was  the  duty  of  the  defendant  to  exercise  reasonable  dili- 
gence in  the  examination  and  supervision  of  such  appliances, 
which,  being  in  constant  use,  are  liable  to  get  out  of  repair, 
and  the  measure  of  care  and  diligence  must  be  proportioned 
to  the  risk  and  danger  to  be  apprehended  ;  and,  if  the  safety 
of  an  employe  depended  upon  the  strength  and  soundness  of 
that  portion  of  the  brake-staff  in  question  here,  it  was  the 
duty  of  the  company  to  use  reasonable  diligence  to  make 
and  keep  it  safe,  anci  to  this  end  the  inspection  should  have 
been  seasonable  and  adequate,  and  should  have  extended  to 
that  portion  thereof  which  rested  in  the  socket.  We  are  un- 
able to  say  that  the  evidence  did  not  warrant  the  jury  in  find- 
ing that,  by  the  exercise  of  reasonable  care,  the  defect  might 
not  have  been  seasonably  discovered  and  repaired,  and  think 
that  this  question,  which  is  perhaps  left  most  in  doubt  of  any 
in  the  case,  was  properly  submitted  to  the  jury.  The  evi- 
dence does  not  conclusively  establish  contributory  negligence 
on  the  part  of  the  deceased.  It  is  not  necessary  to  review  it. 
It  is  enough  to  say  that  this  question,  if  raised  at  all  by  tlic 
evidence,  was  for  the  jury. 
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It  is  also  urged  that  the  court  erred  in  admitting  the  testi- 
mony of  the  witness  Collier  in  respect  to  the  character  of 

the  fracture  in  the  staff,  on  the  ground  that  no 
dSel?**''"     proper  foundation  had  been  laid  for  his  testimony. 

The  witness  had  examined  the  broken  pieces  of 
the  rod  after  the  accident,  and  testified  as  to  their  appearance, 
and  stated  that  he  had  been  in  the  hardware  business,  and 
*'  knew  the  difference  between  an  old  break  and  a  new  one." 
He  was  thereupon  permitted  to  testify  in  respect  to  the 
character  of  this  "  break,**  that  in  his  jucigment  it  was  an  old 
fracture.  There  was  no  abuse  of  discretion  or  legal  error  in 
allowing  the  witness  to  testify.  There  was  some  foundation, 
at  least,  for  his  opinion,  and  its  value  might  be  further  tested,  , 
as  it  was,  by  cross-examination.  The  case  was  fairly  tried, 
and  was  submitted  to  the  jury  under  clear,  careful,  and  im- 
partial instructions.  Upon  a  full  examination  of  the  entire 
record,  in  connection  with  the  points  raised  by  appellant,  we 
do  not  feel  warranted  in  overruling  the  decision  of  the  trial 
court  refusing  a  new  trial.    Judgment  affirmed. 

Injury  to  Employes  Owing  to  Defects  In  Cars  of  Other  Companies.— See 

generally,  Missouri  Pac.  R.  Co.  v.  Barber  (Kan.).  44  Am.  &  Eng.  R.  Cas. 
523;  Goodrich  v.  New  York  Cent.  &  H.  R.  R.  Co,  (N.  Y.),  41  /^.  259.  note 
263. 

In  Alabama  it  is  held  that  as  to  the  liability  of  a  railroad  company*  to 
one  of  its  employes  occasioned  by  a  defective  brake  on  a  car,  there  is  no 
difference  between  its  own  cars  and  the  cars  of  another  road  which  it  is 
usin<^.     Louisville  &  N.  R.  Co.  v,  Davis.  91  Ala.  487. 

injury  Caused  by  Defective  Brake— Neg^jlgre nee  of  Company— Sufficiency 
of  Complaint.— In  Ohio  &  M.  R.  Co.  v.  Pearcy  (Ind.  April  30,  1891),  27  N. 
E.  Rep.  479.  plaintiff  sued  to  recover  damages  occasioned  by  Ihe  death  of 
her  intestate  who  at  the  time  of  the  accident,  which  it  was  alleged  caused 
his  death,  was  a  brakeman  upon  one  of  defendant's  freight  trains.  The 
complaint  alleged  that  the  injury  resulted  from  the  defective  condition  of 
a  brake  which  was  so  worn  and  battered  that  the  brake  wheel  would  not 
stay  on  when  the  brake  was  used.  It  was  also  alleged  that  the  condition 
of  the  brake  was  unknown  to  the  brakeman ;  that  the  company  n^ligently 
used  the  brake  in  its  business  on  the  day  of  the  accident  and  for  many 
days  prior  thereto;  and  that  the  accident  occurred  without  fault  or  n^ii- 
gence  on  the  part  of  the  brakeman.  Held,  that  the  complaint  sufficiently 
showed  that  the  company  was  negjligent  and  that  the  plaintiff  was  not. 

Defective  Brake  Shaft— Inspection  -Evidence  of  Negligence. — In  Texas  & 
l^acific  R.  Co.  V.  O'Feil,  7^  Tex.  486,  the  plaintiff  had  been  employed  as  a 
brakeman  upon  one  of  defendant's  trains.  He  was  injured  while  applying 
the  brakes  on  one  of  the  cars  owing  to  the  breaking  of  the  brake  shaft. 
He  testified  that  he  examined  the  shaft  as  soon  as  he  recovered  from  the 
shock  of  the  fall  and  found  that  there  was  an  old  crack  or  fracture  which 
extended  nearly  one-third  of  the  way  through  ;  he  also  testified  that  he 
turned  the  shaft  in  the  usual  manner  and  used  no  unaccustomed  force ; 
he  also  swore  that  he  knew  nothing  of  the  defect  until  after  the  injury. 
The  defendant  produced  evidence  to  show  that  it  kept  a  sufficient  number 
of  inspectors,  and  that  there  was  one  at  the  station  near  which  the  acci- 
dent occurred,  whose  duty  it  was  to  inspect  all  cars,  but  there  was  no  evi- 
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deoce  that  the  car  in  question  had  been  inspected.  One  witness  testified 
that  the  shaft  appeared  to  have  been  welded  at  the  place  of  fracture ;  that 
there  was  a  sliver  caused  by  imperfect  welding  about  and  in  the  above 
fracture,  but  that  there  did  not  seem  to  be  any  old  fracture.  Held,  that  a 
finding  for  the  plaintitf  should  not  be  disturbed. 

Megtig«nce  of  Company  in  Failing  to  Discover  Defect  in  Bralce  Rod. — In 
Cowan  2/.  Chicago.  M.  &  St.  P.  R.  Co.  (Wis.  Oct.  20,  1891).  50  N.  W.  Rep. 
iSo,  plaintiff  sued  to  recover  damages  for,  the  death  of  her  intestate,  who 
was  an  employe  of  the  defendant  company,  alleged  to  have  resulted  from 
the  breaking  of  a  defective  brake  rod.  The  rod  itself  showed  an  old  crack 
extending  more  thatt  half  way  through  it.  There  was  evidence  that  such 
a  crack  could  be  discovered  on  inspection,  and  the  superintendent  of  the 
company's  car  repairs  testified  that  the  rules  required  the  examination  of 
brake  rods  by  looking  at  them  and  tapping  them  with  a  hammer.  The 
jury  found  that  the  defect  in  the  brake  rod  was  such  as  ordinary  inspec- 
tion should  have  discovered,  and  hence,  that  the  defendant  was  negligent 
in  not  having  discovered  it.  Held,  that  the  finding  was  supported  by  the 
evidence. 

Flaw  in  Brake  Rod  Which  Might  Have  Been  Discovered— Evidence.— An 
instruction  that  the  jury  cannot  find  from  the  mere  appearance  of  the 
broken  rod  that  there  was  a  flaw  therein  that  might  have  been  discovered 
before  the  accident,  is  properly  refused,  where  there  is  other  evidence  than 
the  appearance  of  the  rod  from  which  the  existence  of  such  a  flaw  might 
be  inferred.  Cowan  v.  Chicago,  M.  &  St.  P.  R.  Co.  (Wis.  Oct.  20,  1891), 
50N.W.  Rep.  180. 


Ford 

V. 

Lake  Shore  &  Michigan  Southern  R.  Co. 

{124  New  York,  4gj) 

Injury  to  Employe— Failure  of  Company  to  take  Precautions  for  Employe's 
Safety.— A  railroad  company  cannot  avail  itself  of  the  implied  assent  of  its 
employes  to  the  ordinary  rislcs  incident  to  the  service,  unless  it  takes  rea- 
sonable precautions  to  msure  the  servant's  safety,  including  the  adoption 
of  proper  regulations;  and  there  can  be  no  exemption  from  the  company's 
liability  for  injury  sustained  by  a  servant,  when  such  injuries  are  traced  to 
the  company's  failure  to  take  such  precautions. 

Improper  Loading  of  Lumber—Sufficiency  of  Rule  for  Protection  of  Em- 
ploye. -A  general  rule  of  a  railroad  company  that  freight  is  to  be  safelv 
loaded  so  that  it  cannot  fall  off  the  cars,  is  not  sufficient  as  a  rule  for  load- 
ing lumber  above  the  sides  of  the  car,  so  as  to  relieve  the  company  from 
liability  for  injury  to  one  of  its  employes  from  the  fall  of  lumber  from  a 
flat  car  on  which  it  was  piled  without  stakes  to  hold  it.  although  the  com- 
pany had  furnished  stakes  for  such  purpose  to  be  used  in  the  discretion  of 
its  servants,  and  the  employes  who  negligently  loaded  the  car  without  us- 
ing such  stakes,  were  plaintiff's  fellow  servants. 

Appeal  from  a  judgment  of  the  General  Term  of  the  Supe- 
rior Court  of  Buffalo,  entered  upon  an  order  dated  December 
31,  1890,  affirming  a  judgment  directed  to  be  entered  upon 
special  findings  of  fact,  and  also  affirming  an   order   deny- 
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ing  a  motion  for  a  new  trial.  This  action  was  to  recover 
damages  for  negligently  causing  the  death  of  the  plaintiffs  hus- 
band, a  switchman  in  the  employ  of  the  defenciant.  On  the 
night  of  May  29,  1887,  while  at  his  post  of  duty,  he  wasstruck 
by  heavy  timbers  which  fell  from  a  passing  car,  and  received 
injuries  from  which  he  soon  after  died.  The  case  has  been 
once  before  in  this  court,  (117  N.  Y.  638,  41  Am.  &  Eng.  R. 
Cas.  369),  and  the  material  facts  are  very  fully  stated  in  the 
opinion  of  Judgje  Earl  there  delivered.  Other  facts  are 
stated  in  the  opinion. 
James  F.  Gluck,  for  appellant. 
Tracey  C.  Becker,  for  respondent. 

Brown,  J. — Upon  the  first  appeal  of  this  case  the  judg- 
ment which  the  plaintiflF  had  recovered  was  reversed  by  this 
csMnUted  court,  on  the  ground  that  the  cause  of  the  accident 
was  attributable  solel3r  to  the  negligence  of  the 
fellow  servants  of  the  deceased  in  improperly  loading  the  lum- 
ber upon  the  cars.  There  was  then  no  question  whether  the 
defendant  was  guilty  of  negligence  in  failing  to  establish  a 
proper  rule  or  method  for  the  loading  of  lumber.  The  court 
on  the  first  trial  charged  the  jury  that  there  was  no  evidence 
that  the  defendant  was  called  upon  to  establish  any  system 
of  rules  which  should  provide  for  any  different  or  safer 
method  in  the  loadinor  of  the  lumber  than  that  described  by 
the  witnesses,  and  as  the  plaintiff  had  a  verdict,  no  question  was 
or  could  be  raised  on  appeal  as  to  the  correctness  o(  that 
charge.  Upon  the  last  trial  it  appeared  that  the  only  written 
rule  that  the  defendant  had  established  which  it  was  claimed 
had  reference  to  the  loading  of  lumber  was  one  known  as 
No.  82,  and  which  required  its  employes  "  to  attend  to  the 
loading  of  all  freight,  whether  loaded  by  station  men  or  by 
shippers,  to  see  that  it  is  safely  stored,  and  so  that  it  cannot 
fall  off  the  cars.  "  It  appeared  that  the  defendant  had  also 
furnished  to  its  emploves  stakes  to  be  used  in  making  secure 
freight  placed  upon  flat  or  gondola  cars,  and  the  witnesses 
for  the  defendant,  who  had  loaded  or  inspected  the  cars  in 
question,  testified  that  they  knew  that  stakes  were  necessary 
in  making  the  lumber  secure,  and  that  when  there  were  no 
bracj^ets  on  the  side  of  the  cars,  as  in  this  case,  the  stakes 
could  be  placed  inside  the  box,  between  the  side  of  the  car 
and  the  lumber,  and  fastened  by  being  nailed  or  spiked  to 
the  side.  But  that  course  was  not  pursued  in  this  case,  for 
the  reason  that  on  account  of  the  short  distance  the  lumber 
was  to  be  carried  it  was  not  deemed  necessary.  The  plaint- 
iff also  gave  proof  tending  to  show  that  on  other  roads  a  ver- 
bal rule  existed  that  in  loading  lumber  it  should  be  secured 
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by  Stakes  on  the  sides,  and  stays  across  the  top  of  the  load, 
whenever  it  was  loaded  above  the  side  of  a  car,  and  that  the 
rule  applied  in  all  cases,  no  matter  what  the  distance  was 
over  which  the  lumber  was  to  be  carried ;  that  no  verbal  rule 
of  this  character  prevailed  on  defendant's  road,  and  no  in- 
struction to  that  effect  was  ever  given  to  its  employes.  This 
testimony  was  not  given  upon  the  first  trial.  At  the  close  of 
the  evidence  the  trial  court  submitted  eight  special  questions 
to  the  \ur\\  stating  that  upon  the  answers  to  those  questions 
it  would  determine  which  party  would  be  entitled  to  judg- 
ment. Upon  the  special  findings  thus  made  judgment  was 
directed  for  the  plaintiff.  This  mode  of  submitting  the  case 
to  the  jury  was  acquiesced  in  by  both  parties,  butthe  defendant 
claimed,  and  now  claims,  that  there  was  not  evidence  suf- 
ficient to  justify  a  verdict  for  the  plaintiff,  and  that  the  com- 
plaint should  have  been  dismissed,  and  by  appropriate  excep- 
tions the  question  is  presented  here  whether  the  findings  of 
the  lury  have  support  in  the  evidence. 

That  the  car  in  question  was  improperly  loaded,  and  that 
such  was  the  cause  of  the  intestate's  deatn,  and  that  he  was 
free  from  any  negligence  contributing  to  the  injury, 
are  facts  found  by  the  answers  to  the  first  three  compa^j  wm 
questions,  and  are  not  disputed  on  this  appeal.  The  JJJjUlJ^'"©  ** 
seventh  and  eighth  findings  related  to  the  question  nak*  proper 
of  plaintiff's  damages,  and  the  amount.  The  fifth  rvgiUiUoMs. 
question  was  as  follows :  "Did  the  defendant  pro- 
vide, make,  and  promulgate  a  proper  and  sufficient  rule  with 
respect  to  the  loading  of  the  cars  with  lumber,  including  the 
car  from  which  the  lumber  fell,  which,  if  faithfully  observed, 
would  have  given  reasonable  protection  to  its  employes  ? " 
which  question  the  jury  answered  in  the  negative.  We  are 
of  the  opinion  that  the  answer  to  this  question  supports  the 
judgment  rendered.  The  intestate,  upon  entering  the  de- 
fendant's employ,  assumed  and  assented  to  the  ordinary  risks 
incident  to  tne  service.  But  employers  cannot  avail  them- 
selves of  this  assent  unless  they  take  reasonable  precautions 
to  insure  the  servant's  safely  while  in  the  performance  of  his 
duties,  and  there  can  be  no  exemption  from  liability  for  inju- 
ries sustained  by  a  servant  when  such  injuries  are  traced  to 
the  employer's  failure  to  take  such  precautions.  Wij:hir^the 
operation  "of  this  principle  a  corporation  is  bound  to  carry 
on  its  business  under  a  proper  system,  and  under  reasonable 
rules  and  regulations,  and  if,  through  a  failure  to  establish 
such,  a  servant  is  injured,  the  corporation  is  liable.  The  mas- 
ter is  responsible  for  his  own  negligence  and  want  of  care, 
and  this  may  appear  from  his  failure  to  furnish  proper  ma- 
chinery and  materials  for  the  work,  or  from  the  employment 
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of  incompetent  and  unfit  servants  and  agents,  or  from  a  fail- 
ure to  make  proper  rules  or  establish  a  proper  method  far 
the  conduct  of  his  business.  These  are  the  master's  duties, 
and  responsibility  cannot  be  evaded  by  their  delegation  to 
aorents.  As  to  such  acts,  the  agent  occupies  the  master's 
place,  and  the  latter  is  deemed  present  and  liable  for  the  man- 
ner in  which  they  are  performed.  Flikez;.  Boston  &  A.  R, 
Co.,  53  N.  Y.  549 ;  Fuller  z/.  Jewett,  80  N.  Y.  46.  i  Am.  &  Eng. 
R.  Cas.  109.  In  the  case  before  us  it  was  clearly  the  duty  of 
the  defendant  to  adopt  some  system  for  the  loading  of  lum- 
ber upon  open  cars  that  would  have  regard  for  the  safety  not 
only  of  its  servants  and  those  traveling  over  its  road,  but  to  the 
safety  of  all  persons  who  should  be  in  the  vicinity  of  its  cars. 
The  importance  and  extent  of  the  business,  and  the  manifest 
danger  from  the  falling  of  heavy  sticks  of  timber  from  the  cars, 
required  this.  But  there  was  no  rule  on  the  subject.  The 
only  rule  shown  to  exist  had  no  particular  reference  to  lumber 
more  than  any  other  freight,  and  it  expressed  nothing  more 
than  the  obligation  which  the  law  put  upon  the  corporation, 
viz.,  to  take  due  care  that  freight  was  safely  loaded,  and  should 
not  fall  from  the  car.  But  method  or  system  as  to  loading 
lumber  there  was  none.  Having  furnished  a  good  car,  and 
stakes  that  might  be  used,  the  manner  of  loading  lumber  was 
left  to  the  judgment  and  discretion  of  its  agents  and  servants. 
It  was  not  sufficient  for  the  defendant  to  show  that  its  em- 
ployes knew  that  the  rule  I  have  quoted  applied  to  lumber, 
and  also  knew  that  the  general  usage  required  it  to  be  staked, 
and  that  stakes  were  furnished  and  available  to  the  men  in  the 
l)articular  case  before  us.  All  this  may  be  assumed  to  be  true, 
and  yet  the  fact  exists  that  the  use  of  stakes  was  not  enjoined 
upon  the  servants  by  any  rule  of  the  defendant  or  by  any  in- 
struction ever  given  them.  Having  furnished  the  car  and 
the  stakes,  it  was  left  to  the  judgment  and  discretion  of  the 
foreman  whether  to  use  the  stakes  or  not,  and  in  this  partic- 
ular instance  they  were  not  used,  for  the  reason  that  they 
supposed  the  lumber  would  stay  on  the  car  over  the  short 
distance  it  was  to  be  carried  ;  and  it  is  because  of  the  failure 
of  the  defendant  to  require  the  use  of  the  stakes  in  all  cases 
that  the  neglect  of  its  servants  in  this  case  is  imputed  to  it. 
There  was  no  rule,  and  the  only  method  or  svstem  was  such 
as  the  foreman  in  each  particular  case  should  deem  the  safe 
and  proper  one  to  pursue.  Under  such  a  state  of  facts,  the 
employer  must  be  deemed  constructively  present  during  the 
loading  of  the  cars,  and  the  acts  of  his  agents  are  in  law 
deemed  to  be  his  acts.  The  improper  and  negligent  loading 
of  the  cars  is  thus  traced  directly  to  the  defendant,  and  its 
negligence  established.     Thus  far  I  have  treated    the  con- 
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struction  of  rule  82  as  a  question  of  law,  but  in  the  question 
submitted  to  the  jury  there  was  opportunity  for  a  finding  of 
fact  that  the  making  of  that  rule  was  a  sufficient  performance 
on  the  part  of  defendant  of  its  duties  towards  its  servants, 
and  it  is  unnecessary  to  say  more  upon  the  exception  of  the 
defendant  to  the  submission  of  that  question,  as  one  of 
fact  to  the  jury,  than  that  it  was  a  ruling  as  favorable  towards 
it  as  the  facts  of  the  case  warranted.  The  view  of  the  case 
herein  expressed  renders  unnecessary  any  reference  to  the 
other  findings  of  the  jury  which  the  respondent  claims  estab- 
lish the  negligence  of  the  defendant.  We  find  no  error  in 
the  record,  and  the  judgment  must  be  affirmed.  All  concur, 
except  FoLLETT,  C.  J.,  dissenting. 

Duty  of  Master  to  Make  Rulet  for  Protection  of  Servants. — It  is  the  duty 
of  the  master  to  make  and  publish  such  reflations  or  provisions  for  the 
safety  of  employes  as  will  afford  them  reasonable  protection  against  the 
dangers  incident  to  the  performance  of  their  respective  duties.  Lake 
Shore  &  M.  S.  R.  Co.  v.  Lavelly.  36  Ohio  St.  222,  5  Am.  &  Eng.  R.  Cas. 
549:  Chicago*  etc.,  R.  Co.  z/.  George.  19  111.  510;  Pittsburg,  etc.,  R.  Co.  t'. 
Powers.  74  111.  341 ;  Chicago,  etc.,  K.  Co.  v.  Taylor,  69  111.  461, 18  Am.  Rep. 
626;  Chicago,  etc.,  R.  Co.  v.  McLallen,  84  111.  109;  Crew  v.  St.  Louis,  etc. 
R.  Co.,  20  Fed.  Rep.  87  ;  Flike  v.  Boston  &  A.  R.  Co..  53  N.  Y.  549;  Abel 
V,  Delaware  &  H.  Canal  Co..  103  N.  Y.  581,  28  Am.  &  Eng.  R.  Cas.  497  ; 
Bcselv.  New  York  Cent.  &  H.  R.  R-.Co.,  70  N.  Y.  171 ;  Haskin  v.  Railroad 
Co..  65  Barb.(N.  Y.).  129;  Wright  v.  New  York  Cent.  R.  Co..  25  N.  Y. 
562;  Rose  V.  Boston  &  A.  R.  Co..  58  N.  Y.  217  ;  Sheehan  v.  New  York 
Cent  &  H.  R.  R.  Co.  (N.  Y.),  12  Am.&  Eng.  R.  Cas.  235 ;  Voscz/.  Lanca- 
shire, etc..  R.  Co..  2  H.  &  N.  728  ;  Kansas  Pac.  R.  Co.  v,  Salmon,  14  Kan. 
512 ;  Baltimore  &  Ohio  R.  Co.  v,  W  oodward,  41  Md.  268 ;  Cooper  v.  Iowa 
CcnL  R.  Co.,  44  Iowa.  134.  See  also  notes,  5  Am.  &  Eng.  R.  Cas.  527 ;  33 
fd.  297 ;  28  A/.  498. 

Improper  Loading  of  Car— Injury  to  Employe  Walking  Over  It.— In  East 
Tennessee,  V.  &  G.  R.  Co.  v.  Suddeth,  (Ga.)  S.  E.  Rep.  682,  it  was  held 
that  the  fact  that  an  employe  of  a  railroad  company  while  passing  in  the 
course  of  his  duty  over  a  car  loaded  with  ore,  stepped  up)on  a  piece  of  the  ore. 
which  turned  under  his  foot,  whereby  he  was  precipitated  from  the  car  and 
severely  injured,  is  evidence  of  injury  by  accident  rather  than  by  any  fault 
or  negligence  of  the  company.  That  the  car  was  loaded  by  heaping  up 
the  ore  at  each  end,  leaving  a  depression  in  the  middle,  affords  no  sug- 
gestion of  unusual  or  improper  loading.  ' 

Employe  Injured  by  Fall  of  Dirt  Plow  from  Gravel  Train—Evidenceof  Negli* 
fence.— In  Dcvsluv.  PennsylvaniaA  New  York  Canal  &  R.  Co.,  (N.  Y.  Oct.  20, 
i89i),28  N.  E.  Rep.  532,  the  plaintiff  while  in  the  employ  of  the  defendant 
was  struck  by  a  dirt  plow  as  it  fell  oflf  one  of  the  cars  from  which  earth  anrl 
gravel  were  being  removed  by  its  use,  resultmg  in  very  severe  injuries.  It 
was  not  shown  that  there  was  any  known  appliance  better  adapted  for  the 
purpose  for  which  the  defendant  was  using  such  plow ;  nor  was  there  any 
evidence  of  any  defect  in  the  construction  of  the  plow,  or  of  defendant's 
failure  to  keep  it  in  repair.  On  the  part  of  the  defendant,  the  evidence 
tended  to  show  that  the  injury  was  caused  by  a  large  stone  becoming 
wedged  between  the  first  and  second  cars  so  as  to  cause  the  plow  to  ixr 
raised  up  from  the  car  rail,  the  pressure  of  the  earth  then  forcing  it  over 
the  side  of  the  car.    JIM,  that  the  evidence  did  not  authorize  the  jury  to 
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find  that  the  defendant,  in  the  use  which  he  attempted  to  make  of  the 
plow,  failed  to  discharge  its  duty  to  the  plaintiff  in  that  it  omitted  to  pro- 
vide suitable  machinery  and  appliances. 


Missouri  Pacific  R.  Co. 

V. 

White. 

{Texas  Supreme  Courts  March  10^  iSgi.) 

Removal  of  Cause — Subsequent  Remand— Admissibility  of  Depositions.— 
Depositions  taken  in  accordance  with  the  laws  of  Texas  after  a  cause  had 
been  removed  from  the  state  to  the  Federal  court,  and  while  it  was  pend- 
ing m  the  Federal  court,  pursuant  to  interrogatories  filed  before  the  cause 
was  removed,  are  admissible  in  evidence  on  the  trial  in  the  State  court. 

Injury  to  Employe's  Wife— Defective  Appliance— Failure  of  Husband  toDis^ 
cover  Defect. —  f  he  plaintiff  was  the  foreman  of  a  work  train  and  lived 
with  his  wife  upon  such  train.  His  wife  was  injured  by  reason  of  a  defect* 
ive  brake  on  one  of  the  cars.  In  an  action  by  the  husband  to  recover 
for  the  injuries  to  his  wife,  held,  that  the  fact  that  the  plaintiff  might  by 
the  exercise  of  diligence  have  discovered  the  defect,  would  not  prevent  a 
recovery  against  the  company  where  it  was  not  his  duty  to  inspect  the  ap- 
pliances. 

Duty  of  Employe  to  Inspect  Appliances— Question  for  Jury.— It  is  a  que$> 
tion  of  fact  for  the  jury  whether  it  is  a  part  of  the  duty  of  a  railroad  em- 
ploye to  inspect  a  train  or  any  of  its  appliances  for  the  purpose  of  ascer- 
taining defects,  where  the  evidence  in  that  regard  is  conflicting. 

Trial— Misconduct  of  Counsel— Comment  on  Absence  of  Witnesses.— It  is 
not  reversible  error  for  an  attorney,  on  the  trial  of  a  cause,  to  comment, 
in  his  closing  argument,  upon  the  absence  of  witnesses  or  their  non-pro- 
duction when  they  are  shown  to  be  cognizant  of  the  facts  in  issue. 

Same— Same— Argument  on  Amount  of  Damages*— In  an  action  ajgainst 
a  railroad  company  to  recover  damages  for  personal  injuries,  plaintiffs 
counsel  in  his  closing  argument  said,  "  I  do  not  agree  with  my  co-counsel 
that  $10,000  is  enough.  Ten  thousand  dollars  is  a  small  sum  compared 
with  the  injuries  my  client  has  received.  I  feel  as  deep  an  interest  in  this 
case  as  any  I  ever  tried.  It  is  true  that  I  have  a  pecuniary  interest  in  the 
result  myself,  but  the  interest  I  feel  on  this  account  is  insignificant  when 
compared  with  the  great  interest  1  feel  for  my  client/'  Held,  that  since 
it  did  not  appear  that  the  remarks  prejudiced  the  jury  or  worked  injury  to 
the  defendant,  a  verdict  for  the  plaintiff  should  not  be  disturbed  on  ac- 
count of  such  talk. 

Personal  Injuries— Excessive  Damages.— A  verdict  for  $5,000  is  not  exces- 
sive in  an  action  for  personal  injuries  to  plaintiff's  wife,  which  produced  a 
miscarriage,  caused  her  great  pain  and  resulted  in  permanent  disorders  oi 
her  spine  and  womb,  rendering  her  an  invalid. 

New  Trial— Newly  Discovered  Evidence.— A  motion  for  a  new  trial  be- 
cause of  newly  discovered  evidence,  is  properly  overruled  where  no  proper 
diligence  was  used  to  learn  what  the  evidence  of  the  absent  witnesse.s 
would  be. 

Commissioners'  decision.    Appeal  from  Grayson  District 
Court. 
R.  C.  Foster  and  A,  E,  Wilkinson,  for  appellant. 
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CoLLARD,  J. — This  suit  was  brought  in  the  district  court 
of  Grayson  county  by  the  appellee  against  the  appellant  for 
damages  for  personal  injuries  sustained  by  plaint- 
ill's  wife  on  the  i6th  November,  1885,  through  the  <^^"**^«<'- 
negligence  of  the  defendant.  Plaintifif  was  foreman  of  a  con- 
vict gan^  employed  on  defendant's  road,  and  kept  on  a  work 
train  which  was  moved  about  on  the  road  as  needed.  Plaint- 
iff and  his  wife  lived  together  on  the  train  in  a  car  furnished 
by  the  company  to  plaintiff  for  that  purpose,  the  wife  not 
being  in  any  sense  an  employe  of  thecompany.  **  The  injuries 
were  alleged  to  have  been  caused,"  as  correctly  stated  in  ap- 
pellant's brief  "  b}'  a  sudden  jar  to  the  car  by  collision  with 
a  car  forming  a  part  of  the  convict  train,  and  used  to  supply 
it  with  water,  which,  after  being  taken  off  to  be  filled  with 
water,  defendant's  employes  were  setting  in  upon  the  spur  track 
occupied  by  the  convict  train,  against  which  it  was  per- 
mitted to  strike  with  such  force  as  to  suddenly  move  plaint- 
iff's car,  throwing  his  wife  down,  and  inflicting  injuries  re- 
sulting in  her  miscarriage."  The  jar  threw  her  over  on  a 
chair,  producing  the  miscarriage,  as  alleged,  and  injuring 
her  permanently,  as  is  also  alleged.  Defendant  pleaded  the 
general  issue  and  contributory  negligence.  On  petition  of 
defendant  the  case  was  moved  to  the  United  States  circuit 
court  for  the  northern  district  of  Texas,  at  Waco,  and  subse- 
quently  remanded  to  the  state  court  by  agreement  of  parties, 
where  it  was  tried,  resulting  in  a  verdict  and  judgment 
for  plaintiff  for  $5,000.  Defendant  appealed,  and  assigns 
error. 

The  first  assigned  error  is  that  the  court  erred  in  over- 
ruling  defendant's  motion  to  suppress  depositions  of  plaint- 
iff's witnesses  C.  E.  White,  Carrie  White,  W.  T. 
Brown,  Jake  B.  Pfifer,  and  Sam  Sexhour.  Before  ^^j^'""',"'"^ 
the  cause  was  moved  from  the  state  court  to  the  li^^l^' 
federal  court  plaintiff  filed  interrogatories  to  the 
witnesses  named,  and  had  the  precept  served  upon  defend- 
ant's attorneys  of  record.  The  cause  was  moved  to  the  fed- 
eral court  on  the  fourth  day  afterwards.  Subsequent  to  this, 
while  the  cause  was  pending  in  the  United  States  court, 
plaintiff  had  issued  commissions  to  take  the  answers  of  the 
witnesses  in  form  as  prescribed  by  our  state  law,  no  cross- 
interrogaitories  having  been  filed.  The  depositions  (except 
of  one  witness)  were  taken,  and  all  of  them,  except  those  of 
Brown,  were  returned  into  the  United  States  court,  Brown's 
deposition  being  returned  into  the  state  court  after  the  cause 
was  remanded.  Defendant's  motion  in  the  state  court  to 
suppress  the  depositions  was  overruled.  The  contention  of 
the  appellant  is  that,  the  state  procedure  being  followed  in 
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the  taking  of  depositions  and  issuing  commissions,  the  cause 
pending  in  the  United  States  court,  the  same  was  void  and 
illegal,  and  deprived  it  of  notice  of  time  and  place  of  taking 
the  answers.  The  rules  adopted  in  the  United  States  circuit 
court  for  the  northern  district  of  Texas,  which  district  in- 
cludes Waco,  adopted  at  the  April  term,  1880,  provide  that 
"  commissions  to  take  examinations  of  witnesses  and  deposi- 
tions and  all  testimony,  in  any  cause,  may  be  taken  in  the 
manner  and  subject  to  the  regulations,  so  far  as  the  same  are 
applicable,  mutatis  mutandis,  prescribed  by  the  laws  of  the 
state  of  Texas."  This  rule  clearly  authorizes  the  taking  of 
depositions  in  the  United  States  courts  in  the  northern  dis- 
trict of  Texas,  according  to  the  state  laws  ;  but  if  there  were 
any  doubt  about  it  the  decision  of  Judge  McCormick  in 
Warren  v.  Youno^er,  18  Fed.  Rep.  859,  would  settle  it  in  favor 
of  the  rule.  When  the  right  exists  to  take  depositions  in  com- 
mon law  actions  in  the  United  States  courts,  the  parties  may 
elect  to  follow  the  state  or  United  States  laws  in  taking. 
McLennan  v.  Kansas  City,  St.  J.  &  C.  B.  R.  Co.,  22  Fed.  Rep. 
198.  Justice  Miller  holds  the  same  view.  Flint  v.  Boards 
5  Dill.  (U.  SX  481.  But  see,  contra.  Sage  v,  Tanszky,  6  Cent. 
Law  J.  7;  U.  S.  V.  Pings,  4  Fed.  Rep.  714.  The  assignment 
of  error  cannot  be  sustained. 

Appellant  contends  that  the  court  erred  in  refusing  the  fol- 
lowing charge  requested  by  it:  "  If  you  believe  from  the  evi- 
dence that  plaintiff,  C.  E.  White,  was  foreman  of 
raiiiirt«rd«.  defendant's  convict  train,  and  that  the  water  car 
4UeorVr  te-  ^^^^  ^^^  ^^  ^^^  cars  composiufif  such  train,  and  that 
f«cu.  he  [plaintiff]  was  in  charge  thereof,  he  would  be 

charged  with  notice  of  such  defects  rendering  the 
same  unfit  for  use  as  might  with  reasonable  diligence  on  his 
part  have  been  discovered  ;  and  if,  under  such  circumstances, 
such  defects  existed,  and  plaintiff  continued  to  use  such  car 
without  complaint,  or  notifying  defendant  thereof,  he  would 
not  be  entitled  to  recover  for  any  injury  occasioned  thereby, 
and  you  should  find  for  defendant.*'  The  instruction  given 
by  the  court  in  the  general  charge  upon  this  subject  is  as  fol- 
lows :  "  If  you  believe,  from  the  eviclence,  that  the  brakes  on 
the  car  were  not  defective  as  alleged  in  plaintiff's  petition, 
but  were  in  a  reasonably  safe  condition,  and  suitable  to  per- 
form the  work  required  of  them,  or,  if  defective,  such  defects 
were  known  to  plaintiff,  or  would  have  been  known  to  him  by 
the  use  of  reasonable  dih'gjence  on  his  part,  you  will  find  for  the 
defendant ;  and  you  are  instructed  tnat  it  the  car,  with  such 
defective  brakes,  was  in  charge  of  the  plaintiff,  and  it  was  a 
part  of  his  duties  to  look  after  the  condition  of  the  same,  he 
would  be  chargeable  with  notice  of  any  defects  therein  which 
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a  diligent  and  close  inspection  on  his  part  would  detect ;  but 
if  such  car  was  not  in  charge  of  plaintiff,  and  it  was  not  a 
part  of  his  duties  to  look  after  its  condition,  he  would  not  be 
required  to  guard  aMinst  injury  from  any  defect  therein  not 
actually  known  to  him,  he  having  the  right  in  such  case  to 
act  upon  the  presumption  that  the  defendant  will  keep  its 
cars  in  good  condition/* 

It  was  in  proof  that  plaintiff  had  charge  of  the  convict  train 
and  all  the  property  of  defendant  at  the  convict  camp,  but 
ihal  he  had  nothing  to  do  with  the  movement  of  the  cars  or 
their  operation.  When  he  needed  water  he  would  inform  the 
proper  officer  of  the  company,  and  he  would  move  the  water 
car  out,  have  the  tanks  fillea,  and  the  car  set  back  with  the 
convict  train.  An  employe  of  defendant  testified  that  it  was^ 
the  duty  of  the  plaintiff  to  report  if  there  was  anything  out 
of  order  with  the  brakes.  Plaintiff  testified  that  he  had  no* 
control  of  the  water  car  or  its  appliances  ;  that  he  had  never 
inspected  it,  or  had  occasion  to  do  so.  Before  considering 
the  case  further,  it  might  be  proper  to  note  that  the  case  was 
tried  below,  and  is  presented  here,  upon  the  assump- 
tion  that,  in  a  suit  for  personal  injuries  to  the  wife,  Hii«bat4»« 
the  husband's  negligence  would  be  imputed  to  her,  ^^lllJ^'nd 
and  that  if  he  knew  of  the  defects  in  the  brakes,  or  towir«. 
oufi^ht  to  have  known,  the  fact  would  affect  his 
wife's  right  to  recover,  to  the  same  extent  that  it  would  affect 
his  right  had  he  been  injured.  He  was  an  employe  of  the 
company  ;  she  was  not.  The  authorities  seem  to  hold  gen- 
erally tfiat  the  negligence  of  the  husband  would  be  imputed 
to  the  wife.  Yahn  t;.  Citvof  Ottumwa,6o  Iowa,  433;  Carlisle 
V.  Sheldon,  38  Vt.  440 ;  Huntoon  v.  Trumbull,  2  McCrary  (U. 
S.),  315,  12  Fed.  Rep.  844;  Peck  v.  New  York,  N.  H.  &  H.  R. 
Co.,  50  Conn.  380,  14  Am.  &  Eng.  R.  Cas.  633  ;  Gulf  C.  &  S. 
F.  R.Co.  V.  Greenlee,  62  Tex.  352,  23  Am.&  En^.  R.  Cas.  322 ; 
Beach,  Contrib.  Neg.  pp.  113,  114;  Shear.  &  R.  Neg.  p.  58. 
In  Missouri  a  different  doctrine  obtains  because  of  a  statute 
that  makes  the  proceeds  of  such  a  recovery  the  wife's  sepa- 
rate estate.  Flori  v.  St.  Louis,  3  Mo.  App.  231.  With  us  the 
proceeds  of  a  recovery  become  community  propertv,  the  re- 
covery is  as  much  for  the  husband  as  the  wife,  and  for  that 
reason  his  negligence  would  affect  the  right  of  recovery. 
Then  we  conclude  that  the  case  was  correctly  tried  upon  this 
theory. 

We  will  now  consider  the  above  assignment  of  error.  We 
think  the  charge  of  the  court  was  as  favorable  to  defend- 
ant, under  the  tacts,  as  it  ought  to  have  been.  It  directed  the 
jury  to  find  for  defendant  if  the  defects  were  known  to  White, 
or  ought  to  have  been  known  to  him  by  the  use  of  reason- 
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able  diligence.     Appellant's  objection  to  the  court's  charge 

is  that  it  did  not  tell  the  jury,  as  the  requested  charge 
dluTu'ex.  ^^^»  ^^^^  ^^  plaintiff  was  merely  in  charge  of  the 
amutcan.      train  and   water  car  he  would  be  required  to  use 

reasonable  diligence  to  ascertain  the  alleged  de- 
fects, but  told  them  he  would  be  chargeable  with  ascertain- 
-able  facts  if  he  had  charge  of  the  train,  and  if  it  was  a  part  of 
his  duty  to  look  after  the  condition  of  the  same.  The  dis- 
tinction made  by  the  court  was  correct,  and  followed  the 
evidence.  White  was  in  charge  of  the  train  as  a  work  train, 
and  as  property  of  the  defendant,  but  it  was  not  shown  that 
such  control  made*it  his  duty  to  inspect  the  same.  He  had 
nothing  to  do  with  the  operation  of  the  train  or  its  movement. 
There  was  barely  enough  in  testimony  even  to  justify  the  sub- 
mission of  the  question  as  it  was  done  by  the  court, — a  mere 
inference  that  he  was  required  to  inspect,  from  the  evidence 
that  he  was  required  to  report  defects  in  the  brakes.  The 
jury  might  have  drawn  such  an  inference  if  they  had  credited 
the  statement  of  the  employe  who  testified  to  the  duty  of 
making  such  report.  It  was  proper  to  submit  the  question  as 
to  whether  plaintiff  was  required  to  inspect  the  train,  and  look 
out  for  defects,  without  which  he  woulcl  not  be  chargeable  with 
what  he  might  have  known.  It  was  the  province  of  the  jury, 
weighing  the  evidence  and  judging  the  credibility  of  the  wit- 
nesses, to  decide  whether  a  part  of  his  duty  was  to  inspect 
the  train  or  any  of  its  machinery.  This  ve^:y  question  was 
left  to  the  jury,  by  the  court's  general  charge,  and  it  would 
have  been  improper  to  have  assumed,  as  was  done  in  defend- 
ant's requested  charge,  that  his  being  in  charge  of  the  train 
devolved  the  duty  upon  him  to  inspect  the  train  or  its  ap- 
pliances. 

Another  assignment  of  error  complains  that  the  court  erred 
in  refusing  to  give   a  requested   charge,  as  follows:  "The 

burden  of  proof  is  upon  the  plaintiff  to  establish 
IbmBMor  **  the  facts  upon  which  nis  right  to  recover  depends, 
fviucMM.       and  it  was  not  the  duty  of  defendant  to  produce 

witnesses  to  show  the  facts ;  nor  can  an  inference 
be  drawn  from  the  fact  that  any  person  shown  to  have  been 
present,  or  to  have  had  any  knowledge  of  the  transaction,  is 
not  produced  by  defendant,  that  the  evidence  of  such  witness 
would  have  been  favorable  to  the  plaintiff  if  he  had  been  pro- 
duced." In  the  same  assignment  of  error  it  is  insisted  that 
there  was  error  in  permitting  counsel  to  make  the  argument 
he  did  make  to  the  jury  in  his  closing  speech,  as  shown  by 
bill  of  exceptions.  The  bill  of  exceptions  shows  that  plain- 
tiff's counsel,  in  his  closing  argument,  at  great  length  told 
the  jury  that  it  was  in  the  power  of  defendant  to  procure  the 
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attendance  of  witnesses  from  a  distance,  and  asked  why  de- 
fendant did  not  produce  as  witnesses  Dr.  Graves  and  Dr. 
Lacy,  shown  by  plaintiff's  deposition  to  have  attended  his 
vrife,  the  section  hands  and  the  convict  guards  present  when 
the  accident  occurred,  the  car-repairer,  Sexhour,  and  Pfifer, 
shown  by  plaintiff's  evidence  to  have  repaired  the  car,  instead 
of  the  roadmaster,  who  was  an  enemy  to  White:  arguing 
that,  the  defendant  having  means  and  facilities  to  produce 
these  witnesses,  it  would  have  been  done  but  for  the  tact  that 
their  evidence  would  have  been  unfavorable  to  defendant. 
**  Defendant's  counsel  objected  to  the  argument,  because  the 
burden  of  proof  was  upon  plaintiffto  produce  evidence  of  his 
cause  of  action,  and  that  the  jury  should  not  draw  any  in- 
ference from  the  absence  of  these  witnesses  that  they  would 
testify  favorably  for  plaintiff."  On  the  subject  of  burden  of 
prooi,  the  court  instructed  the  jury  as  follows :  "  The  burden 
of  proof  is  upon  the  plaintiff  to  establish,  by  a  preponderance 
of  evidence,  the  facts  necessary  to  entitle  him  to  recover;  but 
by  this  you  are  not  to  understand  that  the  plaintiff  is  required, 
to  introcluce  a  greater  number  of  witnesses  than  the  defend- 
ant, but  only,  upon  consideration  of  all  the  evidence  intro- 
duced by  both  parties,  it  must  appear  to  3^ou  more  probable 
that  the  truth  upon  the  necessary  facts  to  a  recovery  is  with 
the  plaintiff  than  the  defendant,  and  in  coming  to  a  decision 
you  are  the  exclusive  judges  of  the  weight  of  the  evidence 
and  the  credibility  of  the  witnesses."  The  court's  charge 
was  all  that  was  required  upon  the  burden  of  proof.  It  is 
customary  to  permit  attorneys  tocomment  upon  the  absence 
of  witnesses  or  their  non-production,  when  they  are  shown  to 
be  cognizant  of  the  facts  in  issue.  It  is  a  mere  matter  of  argu- 
ment, and  may  be  discussed  by  either  side,  trusting  to  the 
good  sense  of  the  jury  to  properly  estimate  the  value  of  such 
arguments.  We  are  not  prepared  to  say  that  any  injury  re- 
sulted to  defendant  by  the  course  of  the  argument  on  this 
point,  even  if  the  argument  was  not  properly  deducible  from 
the  facts.  Reversals  will  not  be  had  merely  because  of  sophis- 
try in  argument  or  fallacious  reasoning  upon  the  facts,  when 
it  does  not  appear  that  the  jury  were  prejudiced  thereby. 
There  must,  of  necessity,  be  allowed  some  latitude  in  debate. 
The  attorney  may  discuss  his  case  from  an  erroneous  stand- 
point, but  his  errors  are  not  errors  of  the  court ;  the  jury  is 
not  bound  to  believe  him,  or  to  accept  his  theories  of  the  evi- 
dence.   We  do  not  find  reversible  error  in  this  matter. 

The  next  assignment  of  error  relied  upon  by  appellant  is 
that  improper  considerations  were,  by  the  closing  argument 
of  plaintiff's  counsel,  urged  upon  the  jury,  (as  shown  by  defend- 
ant's bill  of  exceptions  No.   3.)    "  The   language   used   by 
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counsel/'  says  the  court  in  qualifying^  the  bill  tendered  by  de^ 
fendant'^  attorney,  "was  about  this :  '  If  we  are  en- 
«Iwii»ir**'  titled  to  anything  we  are  entitled  to  full  damages, 
and  we  are  not  afraid  of  this  mighty  corporation 
beating  us  out  of  any  verdict  you  may  see  proper  to  render. 
I  do  not  agree  with  my  co-counsel  that  $10,000  is  enough. 
Ten  thousand  dollars  is  a  small  sum  compared  with  the  in- 
juries  my  client  has  received.  1  feel  as  aeep  an  interest  in 
this  case  as  any  I  ever  tried.  It  is  true  that  I  have  a  pecuni- 
ary interest  in  the  result  myself,  but  the  interest  I  feel  on  this 
account  is  insignificant  when  compared  with  the  great  intefest 
I  feel  for  my  client,  when  I  contemplate  his  misery  and  ruin, 
caused  by  the  negligence  of  the  defendant.  As  to  what  is  the 
measure  of  damages  you,  as  twelve  honest  men,  must  decide, 
and  whatever  you  think  would  be  the  amount  you  should 
have  the  manhood  to  give.' "  What  we  have  saiS  upon  the 
next  preceding  assignment  will  apply  to  this  in  part.  When 
the  above  statements  of  counsel  are  analyzed,  there  is  not 
much  in  them  deserving  of  censure.  Asking  the  jury  not  to 
bring  in  a  compromise  verdict  could  not  be  condemned  ;  this 
was  their  duty.  He  had  the  privilege  to  urge  his  cause  be- 
fore the  jury,  and  ask  them  for  large  damages.  The  jury 
were  not  bound  to  give  him  what  he  asked.  He  stated  that 
he  did  not  agree  with  his  associate  counsel  that  $10,000  would 
be  enough.  The  jury  evidently  did  not  follow  the  suggestions 
of  either  of  these  attorneys ;  they  only  allowed  $5,000.  The 
jury  were  aware  of  their  prerogative  to  award  damages  ac- 
cording to  their  sense  of  tne  merits  of  the  case.  The  allusion 
of  counsel  to  his  pecuniary  interest  in  the  result  of  the  case  is 
the  most  reprehensible  part  of  the  speech,  but  we  must  say, 
injustice  to  counsel,  that  it  does  not  appear  that  he  intended 
the  reference  should  influence  the  jury  or  any  members  of  it 
on  his  own  account.  The  allusion  was  slight,  that  is,  it  was 
not  emphasized  as  a  consideration  for  the  jury,  but  it  was  im- 
proper. However,  we  are  not  advised  that  the  remarks  made 
prejudiced  the  jury  or  worked  injury  to  defendant.  We  do 
not  feel  authorized  to  reverse  the  judgment  for  this  cause. 
Hickey  v.  Behrens,  75  Tex.  488;  McLane  v.  Paschal,  74  Tex. 
20;  Beville  v.  Jones,  74  Tex.  154. 

The  next  assignmenfof  error  is  that  *'  the  court  erred  in  the 
second  paragraph  of  the  charge."  No  error  is  pointed  out  in 
the  charge,  and  the  assignment  should  not  be  considered,  but 
under  another  assignment  the  charge  has  been  considered  and 
sustained. 

It  is  also  contended  that  the  court  erred  in  overruling  a 
motion  for  a  new  trial,  "  because  the  verdict  of  the  jury  is 
contrary  to  the  evidence,  and  is  unsupported  by   the  evi- 
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dence,  in  this  :     that  the  evidence  showed  that   the  circum- 
stances were  such  as  to  charge  plaintiff  with  knowl- 
edge of  the  condition  of  the  water  car,  if  the  same     ii«w  trtai- 
was defective,  and  the  evidence  showed  that  plaint-     *»"•■»•  «• 
ifl's  wife  was  not  injured   in  the  manner  claimed,     ^riin. 
and  the    damages  were   excessive."     There   was 
evidence   tending  to  prove  that  the  injuries  were  inflicted 
upon  Mrs.  White  as  alleged,  resulting  from  a  defective  brake 
on  the  water  car;  that  defendant  ought  to  have  known  of  the 
defect;  that  plaintiff  did  not  know  it,   and  was  not  charged 
with  the  duty  of  examining  for  such  defects,  though  he  was 
an  employe  of  the  company.     We  have  no  hesitation  in  say- 
ing that  the  verdict  was  supported  by  the  evidence,, and  that 
Mrs.  White  was  injured  in  the  manner  alleged. 

Appellant  contends  that  the  verdict  is  excessive.  When 
the  cars  collided  plaintiff  was  sitting  in  her  car  on  a  chair. 
The  shock  threw  her  out  of  the  chair  she  was  sitting 
in,  lour  or  five  feet,  across  another  chair.  She  fj^"*^*!*^*** 
saysshe  fell  across  the  chair  with  her  whole  weight, 
receiving  great  injury  on  the  right  side  and  hands,  and  she 
suffered  great  pain  constantly  for  about  two  months  in  her 
hack  and  hands,  and  since  then  she  has  suffered  greatly  from 
inflammation  of  the  womb.  She  was  treated  by  Dr.  Graves,  of 
Whitesboro,  Dr.  Brown,  of  Pilot  Point,  and  Dr.  Lacy,  of 
Troupe ;  the  latter  treating  her  since  she  has  been  able  to  be 
up.  She  says  she  was  pregnant  at  the  time  of  the  injury,  and 
that  the  injury  resulted  in  the  death  of  the  child  and  a  mis- 
carriage. Before  she  was  hurt  she  did  her  household  duties, 
but  has  not  been  able  to  do  them  since.  Dr.  Brown,  who  was 
called  to  see  her  some  three  days  after  she  was  injured,  testi- 
fied that  he  treated  her  for  injuries  to  her  person.  When  he 
first  saw  her  she  was  suffering  from  prolapsus  uteris^  accom- 
panied with  acute  inflammation  of  the  womb  and  ovaries,  pro- 
uucing  puerperal  fever,  and  she  was  also  suffering  from  in- 
juries to  the  spine.  She  suffered  and  complained  of  great 
pain.  'Witness  thought  her  injuries  of  the  spine,  womb,  and 
appendages  were  permanent.  She  had  had  an  abortion  a  few 
days  before  witness  was  called  to  see  her.  He  treated  her 
from  the  5th  November  to  the  ist  of  December,  1885.  Wit- 
ness was  sure  the  injuries  she  received  caused  the  abortion. 
The  injuries,  and  its  result  of  abortion,  had  a  bad  effect  upon 
her  general  health,  and  "  she  is  now  an  invalid."  There  was 
other  evidence  that  she  had  several  times  miscarried  before 
the  injury,  and  it  was  shown  that  when  once  there  was  a  habit 
of  the  kind  it  was  easier  brought  on  about  the  same  period  of 
gestation  afterwards,  and  it  was  also  in  evidence  by  a  phy- 
sician that,  if  the  shock  complained  of  was  sufficient  to  cause 
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the  miscarriage,  it  would  have  occurred  within  a  few  hours 
afterwards.  It  did  not  occur  until  10  days  after  the  injury. 
There  is  quite  an  amount  of  evidence  on  this  subject,  and  a 
conflict  in  it.  We  need  not  state  it  further,  as  we  have  seen 
enough  to  know  that  there  was  sufficient  testimony  to  sustain 
the  verdict,  and  to  authorize  us  in  saying  that  it  was  not  so 
clearly  excessive  as  to  demand  a  reversal  by  an  appellate 
court. 

Appellant's  next  and  last  assignment  of  error  is  that  "the 
court  erred  in  overruling  defendant's  motion  for  a  new  trial 
because  of  newly  discovered  evidence  of  W.  W. 
!rewi7  4ii.       Graves."     The  evidence  shows  that   Dr.   Graves 
**^dr*  treated   plaintiff's    wife  at   the   time   of  -her  mis- 

eti  ■€•.  carriage,  and  is  the  same  person  alluded  to  in  the 
closing  argument  of  plaintiff's  counsel.  The  statement  in  ap- 
pellant's brief  as  to  aili^ence  used  to  obtain  the  testimony  of 
Dr.  Graves  is  about  correct.  It  is  as  follows  :  "  Dr.  Graves 
was  at  that  time  a  practicing  physician,  living  at  Whitesboro, 
Tex.,  but  about  a  year  before  the  trial  he  removed  to  Anadarko, 
in  the  Indian  Territory,  about  two  hundred  miles  from  the 
place  of  trial,  being  under  government  employ  there.  There 
was  no  notary  or  officer  there  by  whom  his  cieposition  could 
be  taken.  Counsel  for  defendant  wrote  to  Dr.  Graves  on  Au- 
gust 15th,  inquiring  what  he  knew  about  the  case,  and 
whether  his  attendance  could  be  had  at  the  trial  in  case. he 
knew  of  any  facts  material  to  the  defense.  Counsel  did  not 
know  until  an  answer  to  this  letter  was  received  that  said 
Graves  knew  of  any  facts  ^laterial  to  the  defense.  Graves 
was  absent  at  Ft.  Smith  when  the  letter  arrived  at  Anadarko, 
and  did  not  receive  it  till  his  return  home.  His  answer,  which 
disclosed  the  fact  that  his  evidence  was  material,  was  not  re- 
ceived by  defendant's  counsel  until  after  the  case  was  given 
to  the  jury."  It  appeared  that  there  was  no  legal  means  of 
procuring  the  testimony  by  deposition,  but  that  the  personal 
attendance  of  the  witness  could  be  secured  upon  another  trial, 
or  at  some  point  where  his  deposition  could  be  taken.  The 
statement  of  Dr.  Graves  was  to  the  effect  that  he  was  called 
to  attend  plaintiff's  wife  professionally,  at  the  convict  train, 
on  the  occasion  of  her  suffering  a  miscarriage  in  November, 
1885,  which  plaintiff  and  his  wife  had  testified  was  about  10 
days  after  the  alleged  accident,  and  had  attributed  to  the  in- 
juries then  received  ;  that  she  stated  to  him,  in  regard  to  the 
cause  of  hpr  miscarriage,  that  she  had,  on  several  times,  nw's- 
carried  before,  and  was  strongly  predisposed  that  way ;  also 
that  she  had  to  climb  up  the  steps  of  the  car  where  she  lived, 
and  attributed  her  trouble  to  that  cause,  together  with  the 
predisposition  caused    by  former  abortions.     She   made  no 
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complaint  of  a  collision  with  her  car,  or  of  having  received 
any  injury.  Plaintiff  was  present,  but  was  drunk  at  the  time, 
and  became  abusive  to  his  wife,  and  had  to  be  put  to  sleep  by 
drugs.  There  is  no  reason  given  why  defendant  did  not 
write  earlier  than  he  did  to  Dr.  Graves.  He  wrote  him  on 
the  15th  August,  1887,  10  days  before  the  trial.  The  suit  had 
been  pending  since  January  30,  1886.  It  is  not  shown  that 
he  did  not  know  from  the  beginning  that  Dr.  Graves  was  the 
attending  physician  of  Mrs.  White  during  a  part  of  the  time 
of  her  illness.  We  are  clearly  of  the  opinion  that  no  proper 
diligence  was  used  to  learn  what  his  evidence  would  be.  Had 
detendants  counsel  been  prompt, — as  prompt  as  required  by 
law, — he  would  have  known  the  facts,  and  doubtless  could 
have  procured  the  deposition  ol  the  witness  long  before  the 
trial.  There  being  no  officer  at  Anadarko,  or  near  there, 
qualified  to  take  depositions,  does  not  signify  that  the  deposi- 
tions may  not  have  been  had  by  the  use  of  diligence.  Graves" 
statement  is  not  sworn  to,  nor  is  there  any  reason  shown  why 
it  was  not  done.  But  it  is  sufficient  to  say  that  defendant 
did  not  use  diligence  in  learning  the  facts  in  Graves'  knowl- 
edge. Having  considered  every  question  of  importance  in- 
volved in  the  appeal  that  ought  to  be  noticed,  and  finding  no 
error,  our  conclusion  is  that  the  judgment  of  the  court  below 
ought  to  be  affirmed. 

Stayton,  C.  J. — Report  of  commission  of  appeals  examined; 
their  opinion  adopted  ;  judgment  affirmed. 

New  Trial  on  Account  of  Misconduct  of  Counsel  In  Addressing  Jury. — See 
Williams  v.  Brooklvn  El.  R.Co.  (N.  Y.).  46  Am.  &  Eng.  R.  Cas.  149,  note 
153;  Alabama  G..S'  R.  Co.z/.  Hill  (Ala.),  47  Id.  501. 

Excessive  Daniagesfor  Personal  Injuries. — See  note  46  Am.  &  Eng.  R.Cas. 
667 ;  Southern  Kan.  R.  Co.  v.  Walsh  (Kan.),  47  Am.  &  Eng.  R.  Cas.  493  ; 
Mellor  V,  Missouri  Pac.  R.  Co.  (Mo.),  47  Id.  450;  Olson  v.  St.  Paul  &  D- 
R.Co.  (Minn.),  47  Id.  573 ;  see  note,  ante,  p.  no. 

Duty  of  Company  to  Provide  Safe  Machinery— Instruction.— In  an  actioit 
against  a  railroad  company  to  recover  damages  for  the  death  of  one  of  its 
employes,  it  is  error  for  the  court  to  instruct  the  jury  that  the  protection 
of  employes  in  the  company 's  shops,  requires  the  company  to  have  its  ma- 
chinery *•  safe  so  far  as  human  skill  and  foresight  can  make  it."  East  Ten- 
nessee. V.  &  G.  R.  Co.  V.  Aiken.  (Tenn.,  Oct.  11, 1890),  14  S.  W.  Rep.  1082, 
The  court  said  :  "  It  was  also  error  to  instruct  the  jury  that  the  machinery 
in  the  defendant's  machine  shops,  where  plaintiff's  intestate  was  working 
when  killed,  must  have  been  safe  so  far  as  human  skill  and  foresight  can 
make  it.  This  is  a  rule  applicable  between  an  mjured  passenger  and  a 
railroad  company,  as  carrier  of  passengers,  in  suits  for  injuries  sustained 
by  the  passenger  in  consequence  of  defective  road  or  machinery  usoil 
thereon,  in  which  it  is  universally  agreed  a  higher  degree  of  care  is  re- 
quired than  between  itself  and  employes  on  its  train.  In  the  latter  case, 
(as  to  degree  of  care  required  towards  employes  on  its  trains),  in  view  of 
the  immense  dangers  encountered  as  the  result  of  the  slightest  want  ol 
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care  on  the  part  of  the  lailway  company,  while  declaring  that  *  ordinary 
care '  is  the  rule,  this  court  has  justified  charges  requiring  the  very  higlh- 
est  decree  of  care  in  cases  where  train  employes  were  injured  by  defective 
machinery,  and  has  said  that  it  sees  no  sound  reason  tor  the  distinction  in 
liability  of  the  company  towards  passengers  and  employes  on  its  trains. 
Nashville,  etc.,  R.  Co.  v.  Elliot,  i  Cold.  (Tenn.),  611  ;  Nashville,  etc,  R. 
Co.  V.Jones.  9  Heisk.  (Tenn.),  27-41.  This,  doubtless,  upon  the  theoiy 
ihat  the  machinery  used  is  so  complicated  and  powerful,  and  so  dangerous 
xhat  the  ordinary  care  of  a  prudent  man  in  the  purchase  and  preservation 
<A  such  machinery  would  be  and  should  be  extreme,  because,  while  less 
care  in  less  danger  would  be  ordinary,  only  the  greatest  care  where  the 
danger  is  so  great  would  be  ordinary.  But,  be  this  as  it  may,  there  is  no 
doubt  that  the  great  wei>i;ht  of  authority  is  with  the  proposition  announced 
that  the  care  must  be  ordinary,  and  does  not  go  to  the  extent  implied  in 
its  application  by  our  court  m  the  cases  cited  respecting  train  employes. 
Hough  V,  Texas  &  P.  R.  Co.,  100  U.  S.  213-226;  3  Wood,  Ry.  Law,  §  373; 
Cooley,  Torts,  pp.  556,  557.  Here,  however,  we  have  no  such  case.  The 
deceased  was  not  running  or  working  on  the  train  of  the  company.  He 
was  an  employe  in  its  machine  shop,  and  the  mere  fact  that  the  defendant 
company  was  also  the  owner  of  a  railroad  which  it  operated,  and  was  sued 
as  such  in  its  corporate  name,  does  not  fix  upon  it  a  different  or  higher 
de,j<ree  of  liability  than  that  of  other  machine  owners  towards  their  em- 
ployes, in  shopwork.  In  this  respect  there  is  no  diversity  of  opinion;  01 
room  for  controversy.  The  rule  is  that  the  machinery  employed  must  be 
as  safe  and  sound  as  ordinary  care  and  prudence  can  have  it,  and  not  as 
liuman  foresight  and  skill  can  make  it,  because  this  implies  the  highest 
<legree  of  care.  It  is  needless  to  cite  authorities  to  this  proposition,  as 
I  hey  can  be  found  collected  in  all  text  books  on  the  relations  of  master 
and  servant.  The  judgment  must  be  reversed,  and  case  remanded  for  a 
new  trial." 

Degree  of  Care  Required  in  Furnishing  Appliances.— A  railroad  company 
is  bound  to  furnish  its  employes  reasonably  safe  locomotives  and  reason- 
ably safe  appliances,  and  a  competent  engineer  and  fireman;  but  it  is  not 
required  to  furnish  the  best  that  can  be  procured,  either  of  machinery  or 
men.    Lyttle  v.  Chicago  <i  W.  M.  R.  Co..  84  Mich.  289. 

As  between  a  railroad  company  and  its  employes,  the  company  is  re- 
quired to  exercise  reasonable  care  and  ordinary  diligeace  in  furnishing  to 
its  employes  reasonably  safe  tools  with  which  to  perform  the  work  com- 
mitted to  them.     Chicago,  K.  &  W.  R.  Co.  v.  Blevins,  46  Kan.  370. 

In  Gulf  C.  &  S.  F.  R.  Co.  v.  Wells,  (Tex..  Oct.  23,  1891),  17  S.  W.  Rep. 
511,  it  was  held  that,  in  an  action  against  a  railroad  company  for  injuries 
to  one  of  its  employes,  sustained  through  a  defect  in  the  wheel  of  a  hand 
car  that  he  was  operating,  it  is  error  to  instruct  that  it  was  defendant's 
duty  "  to  furnish  safe  machinery  for  the  use  of  its  emploves,"  and  that  the 
jury  should  find  for  plaintiff  if  the  hand  car  had  a  defective  wheel,  and 
such  defect  caused  plaintiff's  injury,  since  defendant  was  not  liable  if  it 
used  reasonable  care  in  providing  its  employes  with  safe  machinery.  (Re- 
versing decision  on  original  hearing,  Gulf  C.  &  S.  F.  R.  Co.  v.  Wells,  June 
2,  1891,  16  S.  W.  Rep.  1025.) 

In  Brynier  v.  Southern  Pacific  R.  Co.  (Cal.  Aug.  10,  1891),  90  Cal.  496. 
the  plaintiff  sued  to  recover  for  injuries  received  in  raising  a  derailed  and 
wrecked  car  while  in  the  employ  of  the  defendant.  It  was  alleged  that  the 
injury  occurred  through  defendant's  failure  to  furnish  proper  appliances. 
The  court  refused,  upon  defendant's  request,  to  give  the  following  instruc- 
tion. "  As  respects  the  duty  of  a  master  or  employer  towards  his  servant 
or  employe  in  his  service,  the  court  instructs  the  jury,  as  a  matter  of  law, 
that  the  master'or  employer  is  not  bound  to  provide  machinery  or  appli- 
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ances  which  are  absolutely  safe.  The  law  imposes  on  the  master  or  em- 
ployer only  the  obligation  to  use  reasonable  and  ordinary  care,  skill,  and 
diligence  in  procuring  and  furnishing  suitable  and  safe  machinery  aiid  ap* 
piiances  for  the  servant  to  perform  the  duties  for  which  he  is  engaged. 
The  master  does  not  stand  in  the  relation  of  an  insurer  to  the 'servant 
against  injury,  and  can  only  be  held  chargeable  when  negligence  can  be 
properly  imputed  to  him.  The  mere  fact  that  an  accident  occurred,  by 
which  the  plaintiff  was  injured,  does  not  fix  the  liability,  or  even  raise  a 
presumption  that  the  defendant  was  at  fault  in  providmg  machinery  or 
appliances  for  the  labor  in  which  the  plaintiff  was  engaged."  Held,  that 
the  instruction  ought  to  have  been  given,  and  the  refusal  was  error.  The 
court  said  :  "  When  the  employer  exercises  all  the  care  and  caution  which 
a  prudent  man  would  ordinarily  take  for  the  safety  and  protection  of  his 
own  person  under  the  same  circumstances,  he  cannot  be  held  liable  for  the 
consequences  of  a  defect  in  the  machinery  or  appliances  used.  This  is  the 
sense  in  which  the  expression,  "reasonable  and  ordinary  care,  skill,  and 
diligence  in  procuring  and  furnishing  suitable  and  safe  machinery  and  ap- 
pliances," was  used  in  the  instruction  asked,  as  we  understand  it ;  and  is 
equivalent  to  the  rule,  as  stated  in  many  of  the  authorities,  viz.,  that  the 
employer  is  liable  only  when  he  had  knowledge  of  the  defect,  or  failed  to 
exercise  reasonable  diligence  in  procuring  suitable  machinery,  or  in  the  in- 
spection of  it  to  discover  anv  defect  that  might  exist.  Bajus  v.  Railroad 
Co.,  103  N.  Y.  312,  28  Am.  <x  Eng.  R.  Cas.  499 ;  Railroad  Co.  v.  McCorm- 
ick,  74  Ind.  440,  5  Am.  &  Enc^.  K.  Cas.  474;  Devlin  v.  Smith.  89  N.  Y. 
470;  Payne  v.  Reese.  100  Pa.  St.  301;  Hobbs  v,  Stauer,  62  Wis.  108,' 
Provision  Co.  v,  Hightower,  92  111.  139  ;  Railroad  Co.  v.  Led  better,  34 
Kan.  326.  21  Am.  &  Eng.  R.  Cas.  555;  Cagney  v.  Railroad  Co.,  69  Mo.  416; 
Smoot  z/.  Railroad  Co.,  67  Ala.  13;  Railroad  Co.  v,  DufTey,  35  Ark. 
602.  4  Am.  &  Eng.  R.  Cas.  637.  And  our  Code  establishes  the  same 
rule:'  •*  An  employer  must  in  all  cases  indemnify  his  employe  for  losses 
caused  by  the  former's  want  of  ordinary  care."  Civil  Code,  §  1971.  The 
use  of  the  word  "  accident "  in  the  instruction  is  not  obnoxious  to  the  criti- 
cism put  upon  it  by  appellant.  The  court  meant  to  say  simply  that  the 
mere  fact  that  the  chain  broke  would  not  authorize  the  inference  that  the 
defendant  had  failed  to  exercjse  reasonable  care  in  the  selection  of  the 
appliances  used.  Such  is  the  fair  import  of  the  word  as  used,  and  the  jury 
must  have  so  understood  it." 

Liability  of  Company  Furnishing  Defective  Tools— Notice  of  Defects.— A 
railroad  company  is  negligent  in  furnishing  to  its  employes  defective  and 
danererous  tools  to  work  with,  where  it  has  notice  of  the  defects  or  could 
by  the  exercise  of  ordinary  care  have  discovered  such  defects.  Chicago, 
K.  &  W.  R.  Co.  V.  Blevins.  46  Kan.  370. 

Liability  of  Company  for  Latent  Defects. — A  railroad  company  is  not  lia- 
ble for  injuries  to  its  employes  caused  by  defects  in  its  cars,  unless  by  the 
use  of  reasonable  diligence  the  defect  could  have  been  discovered.  Allen 
V.  Union  Pacific  R.  Co.  (Utah,  April  2,  1891),  26  Pac.  Rep.  297. 

Duty  of  Company  to  Adopt  Improved  Appliances. — In  Richmond  &  D.  R. 
C^.  7'.  Jones  (Ala.  April  16,  1891),  9  So.  Rep.  276,  the  supreme  court  of 
Alabama  say  :  "  It  is  the  duty  of  railroads  to  keep  themselves  reasonably 
abreast  with  improved  methods  so  as  to  lessen  the  danger  attendant  on 
the  service,  and,  while  they  are  not  required  to  adopt  every  new  invention, 
it  is  their  duty  to  adopt  such  as  are  in  ordinary  use  by  prudently  conducted 
roads  engfaged  in  like  business  and  surrounded  by  like  circumstances. 
Georgia  Pac.  R.  Co.  v,  Propst,  83  Ala.  518.  There  have  been  such  ad- 
vancements in  science  for  the  control  of  steam,  and  improvements  in  the 
machinery  and  appliances  used  by  railroads  for  the  better  security  of  life, 
limb,  anci  property,  it  would  be  inexcusable  to  continue  the  use  of  old 
methods,  machinery,  and  appliances  known  to  be  attended  with  more  or 
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less  danger,  when  the  danger  could  be  reasonably  avoided  by  the  adoption 
of  the  newer,  and  which  are  in  general  used  by  well  r^;ulated  railroads. 
Not  that  it  is  required  of  thera  to  adopt  every  new  invention  useful  in  the 
business,  although  it  may  serve  to  lessen  danger;  but  it  is  their  duty  to 
discontinue  old  methods  which  are  insecure,  and  to  adopt  such  improve- 
jnents  and  advancements  as  are  in  ordinary  use  by  prudently  conducted 
roads  engaged  in  like  business  and  surrounded  by  like  circumstances. 
Louisville  &  N.  R.  Co.  7/.  Allen,  78  Ala.  494,  28  Am.  &  Eng.  R.  Gas.  514. 
Applying  this  principle  in  the  case  of  Georgia  Pac.  R.  Co.  v,  Propst.  83 
Ala.  S26,  the  court  held  that  '*  if  the  draw  heads  and  bumpers  used  by  de- 
fendant were  such  as  were  employed  by  many  well  conducted  roads,  this 
would  repel  all  imputation  of  negligence  founded  on  their  mere  structure, 
although  other  roads,  even  a  majority  of  them,  adopted  a  different  pattern. 
Witnesses  who  have  sufficient  knowledge  of  the  subject  may  testify  to  the 
general  rules  of  railroads  on  the  subject."  The  same  general  principle  is 
declared  in  the  case  of  Louisville  &  N.  R.  Co.  v.  Hall,  87  Ala.  722,  39  Am. 
&  Eng.  R.  Cas.  298." 

Reasonable  Time  to  Repair  Defects. — In  determining  what  is  a  reasonable 
time  for  making  repairs  or  changes  required  in  a  locomotive,  the  jury 
should  consider  all  the  circumstances,  such  as  the  opportunity  for  making 
repairs  and  the  freq«iency  with  which  the  engine  was  used.  Lyttle  ?'. 
Chicago  &  VV.  M.  R.  Co..  84  Mich.  289. 

Length  of  Time  Defect  Existed  Before  Accident.— In  Louisville  &  N.  R.  Co. 
7/.  Hawkins  (Ala.  May  1. 1891).  9  So.  Rep.  271,  it  was  held  that  in  an  action 
under  Code  Ala.  §  2590,  for  injuries  to  an  employe  resulting  from  defective 
appliances,  where  the  complaint  alleges  that  the  defect  arose  from  defend- 
ant's negligence,  it  is  immaterial  how  long  such  defect  e.visted  before  the 
accident;  and  an  averment  that  a  defect  had  not  been  discovered  or  rem- 
edied owing  to  defendant's  negligence,  imports  that  such  defect  existed 
long  enouQ^h  to  have  been  discovered  and  remedied  by  the  exercise  of 
proper  care. 

Injury  Caused  by  Defective  Appliance— Burden  of  Proof. — Where  a  re- 
covery IS  sought  for  injury  caused  by  an  alleged  defect  in  the  machinery 
or  works  of  a  railroad  company,  as  by  a  defective  brake  on  a  railroad  car. 
the  onus  is  on  the  plaintiff  to  show  that  the  "  defect  arose  from,  or  had  not 
been  discovered  or  remedied,  owmgto  the  negligence  of  the  master orem- 
ployer  "  (Code  Ala.  §  2590)  ;  and  without  this  proof  a  recovery  cannot  be 
had.     Louisville  &  N.  R.  Co.  7/.  Davis.  91  Ala.  487. 

Unsuitable  Appliance— Machinery  Subjected  to  Unusual  Strain. — Where  an 
accident  occurred  from  the  breaking  of  the  cable  attached  to  a  plow  used 
in  unloading  the  gravel  train,  and  the  evidence  shows  that  it  was  being 
subjected  to  an  unusual  strain  at  the  time  it  broke,  although  it  may  hav<* 
been  sufficient  when  used  m  the  usual  method,  and  the  jury  find  that  this 
unusual  strain  was  put  upon  it  on  account  of  the  neglect  of  the  company 
to  furnish  sufficient  appliances  to  do  the  work  properly,  in  the  situation  in 
which  the  gravel  train  stood  at  the  time,  a  verdict  against  the  company 
will  not  be  disturbed  on  the  evidence.  Cincinnati,  Indianapolis,  St.  L.  & 
C.  R.  Co.  7/.  Roesch,  126  Ind.  445. 

Inspection  of  Freight  Cars— Defective  Ladder  Rounds.— If  there  is  no  in- 
dication of  weakness  apparent  in  the  rounds  of  the  ladder  of  a  freight  car, 
the  car  inspectors  are  not  bound  to  apply  physical  force  to  such  rounds  in 
order  to  test  them.  Alien  7/.  Union  Pacinc  R.  Co.  (Utah,  April  2,  1891). 
26  Pac.  Rep.  297. 

Injury  Caused  by  Defective  Appliance— Evidence  as  to  Substitution  of  Now 
Appliance  after  Accident.—  In  Sappenfield  v.  Main  Street  &  A.  P.  R.  Co. 
(Cal.  Sept.  5.  1891).  27  Pac.  Rep.  590,  it  was  held  that  evidence  that  soon 
after  the  accident  to  the  driver  of  the  streetcar,  owing  to  a  defective  coup- 
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ling  pin,  the  company  substiti^ted  a  new  and  safer  pin  in  all  of  its  cars,  was 
incompetent  as  an  admission  of  prior  negligence.  The  court  said : 
**  There  are  some  authorities,  chiefly  in  Pennsylvania,  which  hold  tliat  evi- 
dence of  this  kind  is  admissible  as  being  an  admission  by  the  defendant  of 
his  negligence  in  not  having  previously  provided  appliances  of  a  suitable 
character ;  but  the  weight  of  authority  is  against  its  admissibility,  and  the 
reasons  urged  in  its  favor  do  not  commend  themselves  to  our  judgment. 
The  employer  is  chargeable  with  negligence  in  this  regard  only  upon  proof 
that  he  knew  or  had  notice  that  the  appliance  which  he  had  furnished  was 
unsafe  or  unsuitable  to  its  purpose,  and  it  might  be  that  the  very  accident 
which  gave  occasion  for  the  suit  first  brought  to  his  notice  the  defect  or 
insecurity  of  the  appliance.  If.  however,  it  be  held  that  the  fact  of  his 
immediately  seeking  to  obviate  this  defect,  or  remove  this  insecurity. 
by  a  change  in  the  character  of  the  appliance,  is  evidence  that  the  acci- 
dent resulted  from  his  negligence,  we  would  have  the  contradiction  of  im- 
puting to  him  a  knowledge  of  such  defect  prior  to  the  occurring  of  the  ac- 
cident, which  he  did  not  acquire  until  after  the  accident  had  occurred. 
The  negligence  of  the  employer,  which  renders  him  responsible  for  the  ac- 
cident, depends  upon  what  he  did  and  knew  before  the  accident,  and  must 
be  established  by  facts  and  circumstances  which  preceded  it,  and  not  by 
acts  done  by  him  after  its  occurrence.  The  knowledge  on  his  part  from 
which  negligence  is  to  be  inferred  must  be  established  by  evidence,  inde- 
pendent of  any  subsequent  act  in  changing  the  appliance  ;  and  any  defect 
in  such  evidence  cannot  be  supplemented  by  such  act.  It*  would  be  unjust 
to  hold  that,  because  the  employer  seeks  by  all  the  aid  he  gets  from  the 
light  of  experience  to  make  his  implement  free  from  danger,  he  is  there- 
fore to  be  charged  with  negligence  in  the  use  of  all  prior  appliances,  even 
though  they  were  adopted  with  the  best  light  then  under  his  control.  We 
have  seen  that  the  employer  is  not  chargeable  with  negligence  merely  be- 
cause he  does  not  adopt  every  new  invention  immediately  upon  its  pro- 
duction, but  the  rule  contended  for  by  the  appellant  would  make  such 
adoption  an  admission  that  he  was  negligent  prior  thereto,  although  the 
improvement  may  have  been  for  the  first  time  thus  brought  to  his  knowl- 
edge, and  its  adoption  may  have  had  no  connection  with  the  accident. 
Such  a  rule  puts  an  unfair  interpretation  on  human  conduct,  and  virtually 
holds  out  an  inducement  for  continued  negligence.  It  would  be  a  harsfi 
rule  to  hold  that  in  all  cases  of  accident  resulting  from  defective  appliances 
the  employer  is  to  be  held  accountable  for  a  negligence  which  is  estab- 
lished solely  by  his  efforts  to  avoid  its  recurrence ;  that  precautions  taken 
subsequent  to  an  accident  are  admissions  that  he  was  previously  negligent. 
He  may  have  exercised  all  the  care  which  the  law  requires,  and  yet,  in  the 
light  of  a  new  experience,  after  an  unexpected  accident  has  occurred,  he 
may  adopt  additional  safegnards.  To  hold  that  the  adoption  of  such  new 
apf^iances,  which  experience  has  demonstrated  are  more  efficient  than 
those  previously  in  use,  or  which  invention  has  developed  from  observinj; 
the  defects  in  those  originally  adopted,  shall  be  an  admission  that  he  was 
negligent  prior  thereto,  would  prevent  the  very  conduct  in  employers  which 
they  should  be  ui^ed  to  follow.  Nfalley  v,  Hartford  Carpet  Co.,'  51  Conn. 
"  524;  Morse?/.  Minneapolis  &  St.  L,.  R.  Co.,  30  Minn.  465,  1 1  Am.  &  Eng. 
R.  Gas.  168;  Corcoran  ?/.  Peekskill,  108  N.  Y.  151." 

Evidei^ceat  to  Condition  of  Appliance  After  Accident. — In  an  action  for 
injuries  resulting  from  a  defective  handhold  on  a  car,  it  is  competent  for 
the  plaintiff  to  show  the  manner  in  which  the  handhold  was  fastened  to 
the  car  and  the  condition  of  the  screws  and  wood  immediately  after  the 
accident.     Gutridge  v,  Missouri  Pacific  R.  Co.,  105  Mo.  520, 

Opinion  Evidence  as  to  Safety  of  Appliances— Competency  of  Witness.— In 
Sappenfield  z/.  Mam  Street  &  A.  P.  R.  Co.  (Cal.  Sept.   5,  1891),  27  Pa<\ 
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Rep.  590,  which  was  an  action  for  an  injury  received  bv  the  driver  of  a 
street  car  owing  to  a  defective  coupling  pin,  it  was  held  to  be  error  to 
allow  a  witness  who,  for  about  two  years  had  been  a  driver  and  conductor 
on  a  railway,  to  testify  whether  in  his  opinion  the  pin  was  safe,  the  statute 
providing  that  a  witness  may  give  his  opinion  '*  on  a  question  of  science, 
art,  or  trade  when  he  is  skilled  therein/  The  witness  should  have  testi- 
fied only  as  to  the  facts,  leaving  it  to  the  jury  to  draw  inferences  there- 
from. The  court  said  :  "  If  the  circumstances  out  of  which  the  negligence 
is  said  to  arise  have  been  established  by  proof,  or  can  be  shown,  the  ulti- 
mate fact  of  negligence  is  an  inference  to  be  drawn  therefrom  by  the  jury, 
and  is  not  to  be  established  by  the  opinions  of  others.  Shafter  v,  Evans, 
53  Cal.  32 ;  Enright  v.  San  Francisco  &  S.  J.  R.  Co.,  33  Gal.  236 ;  Fergu- 
son V,  Hubbell,  97  N.  Y.  507  ;  Hart  v.  Hudson  River  Bridge  Co.,  84  N.  Y. 
56;  City  of  Chicago  z/.  McGiven,  78  111.  349;  New  England  Glass  Co.  v. 
Lowell,  7  Cush.  (Mass.).  321 ;  White  v,  Ballou,  8  Allen,  (Mass.),  408;  Mul- 
downey  v.  Illinois  Cent.  R.  Co.,  36  Iowa,  473.  Whether  this  pin  was 
•*safe  *  —that  is,  unattended  with  personal  risk  to  the  driver — was  an  issue 
in  the  case  for  the  jury  to  determine  from  all  the  circumstances  that  might 
be  shown.  All  the  facts  upon  which  the  opinion  of  the  witness  was  founded 
could  be  readily  laid  before  the  jury,  and  they  could  draw  the  conclusion 
from  these  facts  as  readily  and  correctly  as  he.  It  required  no  special 
training  or  experience  to  determine  whether  a  straight  pin,  put  through 
the  holes  of  the  draw-head,  was  adapted  to  perform  the  duties  for  which 
it  was  intended.  The  pin,  single-tree,  and  draw-head  were  all  before  the 
jury,  and,  as  men  of  ordinary  experience,  they  were  capable  of  determining 
their  sufficiency  and  safety.  It  required  no  peculiar  education  to  deter- 
mine the  effect  of  the  constant  tension  which  the  ordinary  pulling  of  the 
horse  would  produce  upon  the  pin  while  it  was  in  the  holes  ol  the  draw- 
head.  It  had  been  testified  that  while  driving  the  car  it  had  at  times  come 
out  by  working  up  under  such  tension,  and  it  was  open  to  their  observa- 
tion that  it  might  work  out,  and  the  jury  was  capable  of  determining  what 
would  be  the  effect  if  it  should  come  out.  Whether,  if  it  did  come  out, 
it  was  safe  or  unsafe,  was  a  conclusion  to  be  drawn  bv  them,  and  the  opin- 
ion of  the  witness  was  not  to  be  substituted  for  theirs,  nor  was  their  ver- 
dict to  be  based  upon  his  opinion.  The  fact  that  the  court  should  allow 
the  witness  to  give  this  testimony  would  of  necessity  have  great  weight 
with  the  jury,  and  have  a  tendency  to  overcome  any  doubt  they  might  en- 
tertain as  to  the  capacity  of  the  pin,  thus  prejudicing  the  defendant  bv 
giving  to  the  jury  this  inadmissible  evidence  as  a  ground  for  their  verdict.^' 

Opinion  Evidence  as  to  Whether  Inspectors  Would  Have  Discovered  De- 
fect.—In  Allen  V.  Union  Pacific  R.  Co.  (Utah,  April  2,  1891),  26  Pac.  Rep. 
297,  it  was  held  that  in  an  action  against  a  railroad  company  for  personal 
injuries  to  a  freight  brakeman  caused  by  the  giving  way  of  a  round  of  a 
car  ladder  by  reason  of  the  rottenness  of  the  wood,  plaintiff  cannot  be 
asked  as  an  expert  railroad  man  whether,  in  his  opinion,  the  inspectors 
would  have  discovered  the  defect  if  the  car  had  been  examined. 

Evidence  of  Defective  Condition  of  Company's  Rolling  Stock  Generally. — 
While,  in  an  action  for  the  death  of  a  brakeman  killed  while  coupling  de- 
fective cars,  it  is  improper  to  allow  evidence  that  the  company's  narrow 
guage  rolling  stock  generally  was  considered  dangerous,  the  admission  of 
such  evidence  was  without  prejudice  to  the  company,  where  it  was  undis- 
puted that  the  particular  car  which  caused  the  accident  was  out  of  repair 
and  that  its  unsafe  condition  was  the  cause  of  the  death.  Wells  v.  Denver 
h  R.  G.  R.  Co.  (Utah),  27  Pac.  Rep.  688, 

Defective  Handhold  on  Car  —Latent  Defect— Question  for  Jury. — In  Gut- 
ridge  V.  Missouri  Pacific  R.  Co.,  105  Mo.  520.  it  was  held  that  whether  a 
railroad  companycould,  by  the  exercise  of  ordinary  care,  have  discovered  a 
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defect  in  the  handhold  of  one  of  its  cars*  which  caused  the  death  of  one 
of  its  employes,  notwithstanding  it  was  shown  that  the  defect  was  not  ap- 
parent to  the  eye,  is  for  the  jury.  The  court  said  :  "  It  was  the  duty  of 
the  defendant  to  furnish  reasonably  safe  appliances  for  its  servants  in  the 
performance  of  their  duties»and  to  exercise  ordinary  care  in  keeping  them 
m  repair.  Defendant  is  not  an  insurer  of  the  absolute  safety  of  these  ap- 
pliances.  It  performs  its  duties  to  its  employes  wiien  it  exercises  ordinary 
care  in  selecting  and  keeping  them  in  repair.  The  employe  must  also  ex- 
ercise  ordinary  care  in  their  use.  The  diti'erehce  in  the  duty  of  the  master 
and  servant  is,  the  master  is  bound  to  look  for  defects,  while  the  servant 
is  bound  only  to  discover  what  the  ordinary  use  of  the  appliance  would 
make  known  to  a  man  of  ordinary  prudence.  The  master  is  held  to  know 
the  defect  if  by  the  exercise  of  ordinary  care  he  might  know  it.  The  ser- 
vant has  a  right  to  assume  that  the  master  has  furnished  him  safe  machin> 
cry,  unless  its  condition  is  such  that  by  the  exercise  of  ordinary  care  he 
would  have  discovered  its  defect.  In  this  case  it  is  argued  that  the  fact 
that  the  deceased  did  not  discover  the  defect  in  question  is  strong,  indeed 
conclusive,  evidence  that  it  could  not  have  been  discovered  by  the  exer- 
cise of  ordinary  care.  There  is  a  wide  difference  in  the  inspection  of  an 
appliance  for  the  purpose  of  ascertaining  its  condition  and  the  use  of  the 
appliance  upon  the  assumption  it  is  safe.  It  was  defendant's  duty  to  in- 
spect this  hand-hold,  and  if,  upon  inspection  in  the  usual  way  with  the 
usual  care  in  such  cases,  the  detect  was  not  discovered,  liability  would  not 
have  attached.  That  there  was  no  ins[)ection  of  this  hand-hold  is  beyond 
question.  But  it  is  claimed  that  inspection  would  have  been  fruitless, 
and  we  are  asked  to  declare  as  a  matter  of  law  that  it  would  have  been 
fruitless.  We  cannot  do  this.  The  argument  is  made  that  the  inspector 
was  required  to  use  his  eyes,  only,  in  the  examination  of  the  hand-hold, 
and  if  he  could  not  see  the  defect  by  looking,  then  defendant's  duty  was 
performed,  and  we  are  asked  to  declare  that  the  law  required  him  to  do  no 
more.  We  cannot  formulate  any  rule  of  law  fixing  definitelv  the  standard 
of  ordinary  care.  Every  attempt  to  do  it  has  resulted  in  failure.  What  is 
ordinary  care  in  one  case  might  be  the  grossest  negligence  in  another.  A 
mere  glance  at  one  hand-hold  might  mdicate  to  an  ordinary  observer  that 
h  was  safe,  while  on  the  other  hand  a  glance  might  discover  its  defective- 
ness, and  again  the  conditions  might  be  such  that  ordinary  prudence  would 
sorest  and  require  a  careful  scrutiny.  We  must  not  confound  what  the 
law  requiresand  what  ordinary  prudence  requires.  In  determining  whether 
a  master  has  been  ordinarily  prudent  in  the  keeping  of  the  appliances  he 
has  furnished  his  servants  in  repair,  many  circumstances  must  be  consid- 
ered. Their  construction,  the  materials  composing  them,  their  age,  the 
uses  to  which  they  are  put,  and  the  dangers  attending  their  use,  with  many 
other  varying  circumstances,  must  all  be  taken  into  the  account.  In  the 
case  at  bar  the  car  was  an  old  one.  The  hand-hold  was  fastened  to  the 
car  by  screws.  It  is  true,  the  proof  shows  that  this  mode  of  fastening 
hand-holds  was  in  common  use;  but,  if  a  railroad  company  chooses  to 
use  that  method,  it  must  conform  its  action  to  the  requirements  of  that 
method.  It  must  take  notice  that  screws  in  wood  will  become  loose ;  that 
wood  will  rot,  and  rot  especially  under  iron  exposed  to  the  weather  ;  and. 
when  an  inspector  sees  that  the  hand-hold  is  fastened  by  screws  in  wood 
alone,  ordinary  prudence  requires  a  more  careful  examination  than  if  the 
hand-hold  was  screwed  down  on  an  iron  or  other  metal  plate,  or  was  fas- 
tened by  means  of  bolts  and  iron  straps.  The  fact  that  the  wood  is  old 
and  the  screws  are  rusty  would  naturally  suggest  to  an  ordinarily  prudent 
man  the  propriety  of  a  thorough  inspection.  We  cannot  concur  in  the 
contention  that  an  inspector  of  a  hand-hold  performs  his  duty,  under  alt 
circumstances,  by  simply  using  his  eyes  to  detect  defects.    We  do  not  sa> 
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that  the  law  requires  him  to  do  more  in  a  given  case,  nor  can  we  say  what 
tests  he  ought  to  apply  in  all  cases;  butwe^do  say  that  ordinary  pru- 
dence requires  him  to  adopt  such  reasonable  methods,  and  apply  such 
reasonable  tests,  as  are  lilcely  to  discover  defects,  if  they  exist.     In  Allen 
V.  Union  Pac.  R.  Co.  (Utah),  26  Pac.  Rep.  297,  the  supreme  court  of  Utah, 
through  Zane,  C.  J.,  says:  "The  evidence   fails  to  show  that  the  defect 
could  have  been  discovered  by  inspection  without  the  application  of  man- 
ual or  physical  force ;  and  we  do  not  think  that  the  inspectors  were  re- 
quired to  apply  such  tests  to  the  steps  of  the  ladder  unless  some  indica- 
tion of  weakness  or  a  defect  was  perceived  upon  a  careful  inspection   m 
the  ordinary  way  by  the  eye.     Undoubtedly,  the  company  was  required 
to  make  use  of  all  reasonable  means  to  discover  defects  that  might  endan- 
ijrcr  humin  life."     In  the  case  of  Baker  v.  Allegheny  Valley  R.  Co.,  95  Pa. 
St.  21 1,  8  Am.  &  Eng.  R.  Cas.  141,  an  employe  of  a  railroad  company  was 
killed,  while  at  work,  by  the  breaking  of  a  rope  of  a  derrick  in  use  and  be- 
longing to  the  company.     It  was  shown  that  the  rope  actually  appeared 
sound,  but  had  been  in  use  for  two  or  three  years,  and  continually  expK>sed 
to  the  weather,  and  there  was  evidence  that  it  was  actually  rotten  when 
the  break  occurred.     There  was  evidence,  also,  that  such  a  rope,  after  ex- 
posure for  a  year  or  more,  becomes  unsound,  although  this  pue  betrayed 
no  outward  sign  of  decay.     Commenting  on  this  state  of  facts.  Judge 
Sharswood  said :  "  No  doubt,  a  perfectly  new  rope,  and  one  to  all  ap- 
pearances sound,  may  .break,  and  the  master  would  not  be  responsible  for 
the  consequence,  having  furnished  a  rope  of  the  proper  size  for  the  pur- 
p  )se,  to  all  appearance  sound.     But  there  was  evidence  in  this  case,  suffi- 
cient, certainly,  to  make  a  question  for  the  jury,  that  such  a  rope  after 
having  been  used  for  a  year  or  mc#e,  and  exposed  during  that  time  as  the 
one  in  qu«istion  seems  to  have  been,  was  no  longer  a  safe  rope,  even  though 
it  did  not  outwardly  exhibit  any  signs  of  decay.    The  master  is  bound  to 
know  that  a  rope,  under  such  circumstances,  will  only  last  a  limite^l  time. 
It  will  not  do  for  him  to  furnish  a  sound  rope,  and  then  fold  his  arms  un- 
til, by  actually  breaking,  it  is  demonstrated  to  be  insecure.     It  will  not  do 
to  say  the  servant  is  bound  to  know  this  as  well  as  the  master,  and  to 
warn  him  that  after  such  a  time  .to  procure  a  new  rope."    We  quote  these 
authorities  to  show  that  the  master  is  not  always,  and  under  all  circum- 
stances, excused  if  he  could  not  see  a  defect,  and,  if  the  conditions  are 
such  as  would  excite  suspicion  in  a  man  of  ordinary  prudence,  he  must  go 
further,  and  apply  other  tests.    We  know  that  machinery,  and  the  materials 
composing  it.  may  be  tested  in  various  ways.     What  the  ordinary  tests, 
as  applied  to  railroad  appliances,  are.  is  not  disclosed  by  this  record ;  but 
we  feel  satisfied  that  looking  is  not  the  only  test.    The  master  must  use 
.such  reasonable  tests  to  discover  defects  as  ordinary  prudence  suggests. 
The  amount  of  care  required  is  measured  by  the  circumstances  of  each 
case,  depending  upon  the  kinds  of  machinery  used,  the  risks  incident  to 
its  use,  and  the  hazard  of  the  business  in  which  it  is  used.     Whether  the 
defendant  could  have  discovered  the  defect  in  the  hand-hold  in  this  case 
by  the  exercise  of  ordinary  care  was  a  question  for  the  jury,  and  not  for 
the  court,  to  determine." 

Defective  Lamp  Furnished  Employe — Presumption  of  Negligence. — The 
fact  that  a  railroad  company  furnished  its  employe  with  a  lamp  which  be- 
came extinguished  while  the  latter  was  making  a  signal  with  it  in  the  usual 
way,  raises  no  presumption  that  the  company  was  negligent.  East  Ten- 
nessee. V.  &  G.  R.  Co.  V.  Suddeth.  86  Ga.  388. 

Defective  «•  Swage  "—Injury  to  Workman  in  Shop.— A  "  swage  "  in  a  rail- 
road shop  had  become  battered  and  burred,  by  reason  of  which  a  flake  of 
iron  was  knocked  off.  and  struck  in  the  eye  an  employe,  who  had  gone  to 
the  shop  to  get  a  bolt  needed  in  his  work.     It  was  shown  that  the  imple- 
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ment  was  in  **  averse  condition,  "  though  one  witness  testified  that  it  was 
not  proper  for  use,  and  should  have  been  repaired.  Held,  that  there  was 
no  evidence  of  negligeuce.  McNally  v.  Savannah  F.  &  \V.  R.  Co.,  86  Ga. 
262, 

Injury  Caused  by  Explosion  of  Boiler — Complaint— Evidence. — In  Rich- 
mond  &  D.  R.  Co.  v.  Black  (Ala.  June  24,  1891).  9  So.  Rep.  568, the  action 
was  brought  under  Code  Ala.  §  2590,  to  recover  damages,  from  the  railroad 
company  for  injuries  to  a  fireman  occasioned  by  the  explosion  of  a  boiler. 
The  complaint  counted  upon  the  defective  condition  of  the  boiler  and  the 
negligence  of  the  en^^ineer.  There  was  some  evidence  to  sustain  both  counts. 
Held,  that  it  was  proper  to  refuse  to  direct  a  verdict  for  defendant. 

Use  of  Engine  Without  Cow  Catcher— Derailment  in  Striking  Animal.— A 
railroad  company  is  liable  for  an  injury  to  one  of  its  employes,  where  it 
appears  that  the  injury  resulted  from  a  derailment  caused  by  a  regular 
freight  train,  upon  which  such  employe  was  engaged,  running  without  a 
pilot  or  cow  catcher  attached  to  the  engine,  the  immediate  cause  of  the  de- 
railment being  a  collision  with  a  cow.  Tennessee  Coal,  Iron  &  W.  R.  Co. 
7'.  Kyle  (Ala.  Jan.  26.  f89i),  8  So.  Rep.  764. 

Defective  Chain  Attached  to  Jack  Screw— Evidence  of  Negligence.— In 
Krogstag  v.  Northern  Pacific  R.  Co.  (Minn.  April  2.  1891),  48  N.  W.  Rep. 
409,  the  plaintiff  was  injured  by  the  breaking  of  a  chain  attached  to  a  jack 
;>crew  used  for  many  years  as  a  means  of  drawing  down  the  springs  on  lo» 
comotives.  The  chain  had  broken  before  and  broke  on  the  occasion  of 
the  plaintiff's  injury  without  apparent  cause  other  than  its  want  of  strength 
for  such  purposes.  It  was  held  that  the  evidence  was  sufficient  to  show 
neglect  of  duty  by  the  company  to  provide  safe  appliance  for  plaintiff's 
use. 

Defective  Car— Allegation  as  to  Defendant's  Knowledge  of  Defect. — In 
O'Connor?/.  Illinois  Central  R.  Co.,  (Iowa,  May  29,  1891),  48  N.  W.  Rep. 
1002,  the  plaintiff  who  was  injured  owing  to  the  derailment  of  a  car  on 
which  he  was  riding,  alleged  in  his  complaint  that  the  injury  was  caused 
by  the  negligence  of  the  defendant  company  in  using,  and  permitting  to  be 
used,  a  detective  car.  Held,  that  the  complaint  sufficiently  alleged  that  the 
defect  was  known  to  the  defendant,  or  by  the  use  of  reasonable  diligence. 
might  have  been  known. 

Same — Improbable  Evidence  of  Plaintiff— Prejudice  of  Jury. — Upon  a  mo- 
tion for  a  new  trial,  in  an  action  where  the  plaintiff  obtained  a  verdict  for 
injuries  received  by  means  of  an  alleged  defective  car,  it  appearing  that 
the  overwhelming  weight  of  evidence  was  in  favor  of  a  sound  car  ;  that 
the  plaintiff's  account  of  the  manner  of  his  injury  was  improbable ;  and  his 
admissions  to  others,  before  the  action  was  brought,  differing  therefrom  ; 
held,  that  the  jury  must  have  been  influenced  by  some  improper  motive 
in  rendering  a  verdict  for  the  plaintiff,  and  a  new  trial  should  be  ordered. 
Roberts  v,  Boston  &  M.  R.  Co.,  83  Me.  298. 

Absence  of  Jaw  Strap  from  Car— Question  for  Jury.— A  brakeman  was 
ordered  by  the  conductor  of  a  freight  train,  under  whom  he  was  working 
in  a  freight  yard,  to  separate  coal  cars  in  the  middle  of  the  train  from  box 
cars  at  the  rear,  and  in  so  doing  to  ride  upon  one  of  the  coal  cars.  He  pro- 
ceeded to  get  upon  the  rear  coal  car,  as  brakeman  usually  do  in  the  ab- 
sence of  means  for  getting  upon  this  kind  of  a  car.  by  climbing  over  the 
side.  He  put  one  hand  on  the  top  of  the  car  and  tried  to  put  his  left  foot 
u|x>n  the  jaw  strap,  an  appliance  placed  out  of  sight  under  the  body  of 
such  a  car  to  strengthen  it.  The  jaw  strap  of  the  rear  car  had  been  gone 
for  sometime,  and  his  foot  went  on  to  the  rail  just  as  the  train  was  start- 
ing, and  was  crushed.  Held,  in  any  action  brought  by  him  against  the 
railroad  company  to  recover  for  his  injuries,  that  he  was  entitled  to  go  to 
the  jury.    Coates  v,  Boston  &  Maine  R.  Co.,  153  Mass.  297. 
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Defective  Shunting  Apparatut— Evidence  of  Negligence— Variance. — In 
Hartman  v,  Pennsylvania  R.  Co.,  (Pa.  Oct.  5,  1891).  22  Atl.  Rep.  701,  the 
plaintiff  sued  to  recover  damages  for  the  death  of  his  son  who  had  been 
an  employe  of  the  defendant  company  and  was  killed  while  acting  as  a 
"  poler  "  in  shifting  cars  by  means  of  a  shunting  pole.  The  contention  of 
the  plaintiff  was  tliat  a  standard,  which  was  a  part  of  the  shuntmg  appa- 
ratus, was  defective,  and  that  it  had  jumped  out  of  its  socket.  This  con- 
tention, however,  was  contradicted  by  the  plaintiff's  own  witness,  and  was 
in  direct  conflict  with  mechanical  law.  Even  if  the  standard  had  been 
loose  in  its  socket,  there  was  a  downward  bearing  upon  it  which  would  have 
prevented  its  jumping  out.  The  evidence  on  fi^th  sides  showed  that  the 
standard  broke  oft  in  the  socket.  NM,  that  there  was  no  evidence  in  the 
case  which  would  justify  a  jury  in  finding  that  it  was  the  result  of  negli- 
gence on  the  part  of  defendant. 

Defective  Car  Platform— Liability  of  Company— Instruction. — In  Bonner 
V.  Glynn,  79  Tex.  531.  it  was  held  that  an  employe  of  a  railroad  company 
is  entitled  to  recover  for  injuries  sustamed  by  him  in  consequence  of  rotten 
or  defective  car  platforms  giving  way  and  precipitating  him  between  the 
cars,  and  there  is  no  error  in  charging  the  jury  to  this  effect  where  the 
court  also  charges  that  if  the  plaintiff's  negligence  contributed  to  the  in- 
jury or  if  it  was  caused  by  the  negligence  of  his  fellow  servants,  he  could 
not  recover. 

Injury  Caused  by  Derailment  of  Car — inspection— Evidence  of  Negligence. 
— In  O'Connor  7*  Illinois  Central  R.  Co.,  (Iowa,  May  29,  1891),  4^  N.  W. 
Rep.  1002,  it  was  held  that  an  injury  to  a  railroad  employe  caused  by  the 
derailment  of  a  car,  does  not  make  the  company  liable  therefor,  if  it  ap- 
pears that  the  car  was  carefully  inspected  before  the  accident,  and  found 
in  apparently  the  same  condition  after  the  accident.  The  court  said : 
"  Take  from  the  record  the  fact  of  the  derailment,  and  nothing  would  be 
left  to  cast  a  suspicion  against  the  actual  condition  of  the  car  or  the 
conduct  of  the  company  to  know  its  condition.  If  the  accident  had  dis- 
closed a  defect  in  the  car,  that  fact  might  have  tended  to  show  that  the  in- 
spector came  short  of  his  duty.  But  the  subsequent  inspection  substan- 
tiates the  former,  and  the  car.  after  the  accident,  so  far  as  an  inspection 
could  show,  was  then  in  good  condition.  Hence,  the  simple  fact  of  derail- 
ment stands  as  the  only  evidence  of  negligence.  If  that  simple  fact  could, 
in  law,  be  suthcient  to  show  negligence,  it  is  conclusively  overborne  by  an 
affirmative  showing  that  the  car  in  the  particular  as  to  which  it  is  allied 
to  be  defective  was  not  so,  at  least,  in  a  manner  that  it  was  ascertainable ; 
and  there  could  be  no  claim  that  more  was  required  of  defendant  than  dil- 
igence to  know  if  the  car  was  serviceable.  That  the  mere  happening  of 
the  derailment  or  the  accident  would  not  show  negligenee,  see  Baldwin  v. 
St.  Louis.  K,  &  N.  R.  Co.,  68  Iowa,  37 ;  Case  v.  Chicago,  R.  I.  &  P.  R.  Co.. 
64  Iowa,  762,  19  Am.  &  Eng.  R.  Cas.  142 ;  Gandy  7a  Chicago  &  N.  W.  R.  Co.. 
30  Iowa,  420.  In  fact  this  rule  is  conceded  by  appellee.  The  nearest  that 
appellee  comes  to  an  attempt  to  point  out  evidence  from  which  a  defective 
truck  or  running  gear  could  be  found  is  that  Swift,  the  car  inspector,  made 
a  report  to  Bryant,  the  foreman  of  the  engine  house,  who  made  a  report  to 
the  master  mechanic,  as  to  this  car  after  the  accident.  Orders  were  after- 
wards received  from  the  master  mechanic  to  "  try  theguage  "  on  the  refrig- 
erator company's  cars,  and  it  was  found  that  some  of  them  varied  about  a 
fourth  of  an  inch,  and  they  were  marked  and  sent  to  Waterloo,  but  returned 
without  change.  But  the  car  in  question  was  not  one  of  them  ;  and  the  ev- 
idence shows  without  dispute  that  the  guage  of  this  car  was  tried  and  found 
correct  before  and  after  the  accident.  Appellee  assumes  that  because  of  this 
order  to  try  the  guage  of  that  class  of  cars  there  must  have  been  a  difference 
between  the  report  made  to  the  master  mechanic  and  the  testimony  of  Swift 
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and  Bryant  on  the  stand,  but  the  assumption  is  without  support,  and  will 
not  do  as  a  fact  on  which  to  base  neghgence.  It  is  also  said  that  other 
cars  passed  over  this  same  track  without  derailment,  which  is  true.  It  is 
also  true  that  this  car  on  two  occasions  mounted  the  track  at  this 
particular  place,  while  it  was  operated  both  before  and  after  the  accidents 
on  curves  and  other  places,  without  mishap.  The  most  that  can  be  said 
for  appellee  is  that  this  car,  at  this  particular  place,  from  some  unknown 
cause,  became  derailed,  and  caused  the  injury  to  plaintiff.  But  that  is  not 
what  appellee  needs.  He  needs  some  known  facts,  having  support  in  the 
evidence,  from  which  negligence  may  be  found.  We  think  the  verdict  is 
without  support  in  the  evidence.  " 

Injury  Caused  by  Breaking  of  Timber  Used  as  a  Lever. — In  Bohn  t/.  Chi- 
cago, R.  I.  &  P.  R.  Co.,  (Mo.  Nov.  9, 1891),  17  S.  W.  Rep.  580,  it  appeared  that 
a  prize  piole  broke  and  fell  on  plaintiff,  inflicting  the  injuries  of  which  he 
complained,  while  he  and  other  laborers  were  engaged  m  raising  a  broken, 
turn  table  iipon  which  there  was  an  engine  and  tender.  The  plaintiff  alleged 
that  the  defendant  was  negligent  in  furnishing  plaintiff  unsafe  and  improper 
timbers  and  means  of  leverage.  The  evidence  showed  that  the  timber 
which  caused  the  injury  was  such  as  was  ordinarily  used  for  like  purposes 
by  persons  engaged  in  the  same  kind  of  business,  and  that  it  was  nevv^ 
sound,  and  suitable  for  all  purposes  for  which  it  was  used.  It  was  held, 
that  there  was  no  negligence  on  the  part  of  the  defendant  in  furnishing  un- 
suitable appliances. 


Roddy 
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(104  Missouriy  2J4.) 

Actionable , Negligence  Defined. — Actionable  n^ligence  consists  in  the 
breach  or  non-performance  of  some  duty,  which  the  pArty  charged  with 
the  n^ligent  act  or  omission,  owed  to  the  one  suffering  loss  or  damage 
thereby. 

Railroad  Company  FurnlthingCare  to  Quarry  Owner— Breach  of  Contract 
--Negligence— In  jury  to  Third  Person.— The  contract  by  which  a  railroad 
company  furnished  cars  to  a  quarry  owner,  on  his  own  side  track,  required 
it  to  sec  that  such  cars  were  provided  with  proj)er  brakes.  A  servant  oi 
the  quarry  owner,  who  was  not  a  party  to  the  contract,  and  over  whom 
the  railroad  company  had  no  control,  was  injured  owing  to  a  breach  of  its 
contract  with  the  quarry  owner.  Held,  that  he  was  not  entitled  to  recover 
damages  from  the  railroad  company,  under  the  rule  that  a  third  person 
cannot  maintain  an  action  for  mjuries  resulting  from  a  breach  of  con- 
tract arising  purely  out  of  the  terms  of  the  agreement  between  the  con- 
tracting parties. 

Same— -Liability  of  Company  in  Furnishing  Cart. — Such  contract  being  for 
the  matual  benefit  of  the  quarry  owner  and  the  railroad  company,  the 
iatter,  in  furnishing  the  cars,  which  was  a  matter  devolving  exclusively 
on  it,  was  bound  to  use  ordinary  care  to  furnish  such  as  were  reasonably 
safe  for  the  quarry  owner  and  his  servants. 

Car  wHh  Defective  Brakes— Injury  to  Third  Person.— A  railroad  car  with 
defective  brakes  is  not  such  an  imminently  dangerous  instrument  as  to 
render  the  railroad  company  liable  to  one  injured  thereby,  in  the  absence, 
of  any  contractual  or  other  relationship. 
48  A.  &  E.  R.  Cas.— 15 
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Same— Contributory  Negligence  of  Third  Person.— The  plaintiff,  the  ser- 
vant of  the  quarry  owner,  injured  by  such  car,  testified  that  many  of  the 
cars  furnished  by  the  railroad  company  to  his  employer  had  defective 
brakes.  Held,  that  it  was  error  to  instruct  the  jury  that  plaintiff  might 
rely  upon  the  company  furnishing  safe  cars,  since  his  knowledge  im- 
posed on  him  the  duty  of  ascertaining  if  they  were  safe  in  the  matter  of 
brakes.  Plaintiff's  contributory  negligence  in  not  exercising  care  in  this 
respect,  was  a  question  for  the  jury. 

Appeal  from  Johnson  Circuit  Court. 

H,  S.  Priess  and  Adams  &  Buckner,  for  appellant. 

.9.  P.  Sparks,  for  respondent. 

Macfarlane,  J. — This  is  an  action  for  damages  on  ac- 
count of  serious  personal  injuries  received  by  plaintiff  by 
CftM  lUto^  reason  of  alleged  negligence  on  the  part  of  defena- 
ant  in  furnishing  a  defective  car  which  plaintiff 
was  required  to  handle.  The  petition  charges  and  the  evi- 
dence shows  that  the  main  line  of  defendant's  road  between 
St  Louis  and  Kansas  City  passes  through  the  town  of  War- 
rensburg,  in  Johnson  county ;  that  about  three  miles  north- 
west of  the  town  of  Warrensburg  are  extensive  stone  quar- 
ries, owned  and  operated  by  one  Pickle.  Defendant  owns 
and  operates  a  branch  railroad  running^  out  from  Warrens- 
burg to  these  quarries,  which  is  used  for  transporting  the 
stone  taken  from  the  quarries.  From  this  branch  road,  at  a 
point  near  the  quarry,  was  a  switch,  which  connected  the  road 
with  another  railroad  track  running  into  the  quarry.  This 
latter  was  owned  by  Pickle,  and  was  used  for  loading  stone 
upon  the  cars.  Cars  intended  for  transportation  of  coal  were 
brought  out  on  this  branch  road,  and  were  left  standing  on 
this  quarry  track,  or  convenient  thereto,  by  defendant,  and 
were  then  handled  by  Pickle  until  loaded,  when  they  were 
carried  out  by  defendant.  Plaintiff  at  the  time  of  his  injury 
was  in  the  emplov  of  Pickle,  working  in  the  quarry,  and  had 
been  so  employed  for  about  13  years.  At  the  time  of  his  in- 
jury a  part  of  his  duty  was  to  load  stone  into  the  cars  by 
means  of  a  derrick  erected  near  the  quarry  and  quarry  track. 
After  the  empty  cars  had  been  placed  on  the  quarry  track  they 
were  managed,  controlled,  and,  when  necessary,  moved  to 
proper  position  for  loading,  by  Pickle  and  the  men  in  his  em- 
ploy. This  duty  of  movmg  cars  frequently  devolved  upon 
plamtiff.  The  grade  to  the  quarry  from  the  branch  road  was 
descending,  and  brakes  were  required  to  hold  cars  in  posi- 
tion. Plamtiff  testified,  in  substance,  that  on  the  i8tn  of 
June,  Antoine  Pickle,  manager  of  the  quarry,  directed  him 
to  load  a  car  with  stone.  Two  flat  cars  stood  upon  the 
'quarry  track,  50  or  60  feet  from  the  derrick.  He  got  upon 
the  north  car,  nearest  the  derrick,  and  found  the  brakes  set. 
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He  walked  on  top  of  the  cars  to  the  back  end  of  the  south 
car,  and,  as  he  supposed,  set  the  brake  tight  on  that  one. 
He  then  uncoupled  the  cars,  let  the  brake  off  the  north  one, 
sat  on  the  end  of  the  other,  and  with  his  feet  put  the  north 
car  in  motion.  He  then  got  down  on  the  ground  between 
the  cars,  and  with  his  hands— one  on  the  draw  head,  and  the 
other  on  the  end  of  the  car — commenced  pushing  the  car 
to  the  derrick.  He  had  moved  but  a  short  distance  when 
the  south  car  struck  him,  crushing  his  arm,  and.  causing  per- 
manent injury.  It  appeared  from  other  evidence  that  while 
the  brake,  from  what  could  be  seen  from  the  top  of  the  car, 
and  from  what  could  be  known  from  turning  it,  appeared  to 
be  in  good  condition,  it  was  found  that  the  rod  connecting 
the  brakes  beneath  the  car  was  down,  and  the  brake  shoe  was 
in  consequence  too  low  to  touch  the  wheel,  and  turning  the 
brakes  in  the  usual  way  did  not  set  the  shoe  against  the 
wheel.  The  brake  was,  in  that  condition,  wholhr  useless. 
When  the  first  car  was  moved  out  of  the  way,  the  second 
was  set  in  motion  by  its  own  weight,  and  followed  the  first 
on  the  descending  grade,  and  struck  plaintiff  as  stated.  The 
evidence  showed  further  that  the  defect  in  this  brake  could 
have  been  easily  detected  by  an  examination  beneath  the  c^r. 
Cars,  were  frequently  sent  out  with  defective  brakes.  Plaint- 
iff testified  himself  that  *'  half  the  time  they  had  no  brakes  on 
them."  Pickle  kept  chains,  which  were  used  in  making  tem- 
porary repairs  of  the  brakes,  and  this  one  could  have  been 
easily  repaired  with  such  chain.  The  superintendent  of  the 
quarry  usually  examined  the  cars,  and  notified  the  employes 
if  any  were  defective.  The  contract  between  Pickle  and  the 
railroad  company,  if  in  writing,  was  not  offered  in  evidence. 
From  the  testimony  of  Pickle,  the  superintendent,  the  arrange- 
ment  between  them  was  that  defendant  should  furnish  cars 
at  the  quarry  when  requested.  The  cars  were  left  on  the 
track  near  the  quarry,  and  were  handled  at  the  quarry  and 
loaded  by  the  men  employed  and  paid  by  Pickle,  'Defend- 
ant had  no  control  over  Pickle's  men.  After  the  cars  were 
loaded  they  were  billed  from  the  quarry  to  their  destination, 
and  charges  for  transportation  were  paid  from  the  quarry. 
Defendant,  when  notined,  received  at  the  quarry,  and  carried 
off,  the  loaded  cars.  Defendant's  answer  was  a  general  de- 
nial and  plea  of  contributory  negligence.  Defendant  offered 
no  evidence,  and  asked  no  instruction  except  in  the  nature 
of  a  demurrer  to  the  evidence,  which  was  refused.  At  the 
request  of  the  plaintiff  the  court  gave  to  the  mry  the  follow- 
ing"  instructions :  "  (i)  The  court  instructs  tne  jury  that  if 
you  should  find  and  believe  from  all  the  evidence  in  the  case 
that  at  the  time  of  the  injury  complained  of  by  plaintiff  he 
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was  engaged  at  work  in  the  employment  of  one  Pickle  and 
in  his  interest,  and  that  defendant  had  furnished  cars  to  said 
Pickle  to  be  loaded  by  him  with  stone  belonging  to  said 
Pickle  for  transportation  by  defendant  over  its  road  for  pay, 
on  or  about,  the  i8th  day  of  June,  1886;  that  of  the  cars  so 
furnished  by  defendant  there  was  one  the  brake  of  which 
needed  repairingrat  the  time  the  same  was  furnished,  and  for 
the  want  of  such  repairing  was  insufficient,  with  proper  use 
and  management,  to  fasten,  manage,  and  control  said  car ; 
and  that  defendant  knew  of  the  condition  of  the  brake,  or  by 
the  exercise  of  reasonable  diligence  could  have  known  its 
condition  ;  and  that  plaintiff  did  not  know  the  condition  of 
said  brake  until  the  happening  of  the  injury  complained  of, 
and  the  defect  in  said  brake  was  not  patent  to  plaintiff,  or 
such  as  would  have  been  disclosed  to  nim  had  he  been  ordi- 
narily observant;  and  that  plaintiff,  while  engaged  in  the 
service  of  said  Pickle,  loading  another  of  defendant's  cars, 
the  car  to  which  was  fixed  the  brake  being  out  of  repair  ran 
down  and  Sigainst  plaintiff,  whereby  he  was  hurt,  injured,  and 
damaged  ;  and  that  the  injury  occurred  without  the  fault  or 
negligence  of  plaintiff  contributing  thereto, — then  your  find- 
ings should  be  for  plaintiff.  (2)  The  court  instructs  the 
•  jury  that  if  you  should  find  and  believe  from  all  the  evidence 
in  the  case  that  the  defendant  furnished  cars  to  said  Pickle 
to  be  by  him  loaded  with  stone  at  his  quarries  for  transporta- 
tion over  its  railroad,  then  it  became  and  was  the  duty  of  the 
defendant  to  have  furnished  cars  provided  with  appliances 
in  such  a  state  of  repair  as  that  the  said  Pickle  and  his  em- 
ployes  could,  with  proper  management  and  reasonable  care 
ana  prudence  safely  manage  and  control  same  while  so  en- 
gaged  in  said  work.  And  if  you  should  find  that  plaintiff, 
before  the  time  of  the  alleged  injury,  did  not  know  that 
defendant's  cars  were  not  in  such  condition  or  repair,  he 
had  a  right  to  presume  that  defendant  had  done  its  duty, 
and  that  the  appliances  to  said  car  were  in  such  state  of 
repair  and  condition  as  to  safely  manage  and  control  said 
cars,  with  proper  use  and  management,  to  dp  the  work 
for  which  such  appliances  were  designed,  and  to  rely  and 
act  upon  such  presumption."  "(4)  The  court  further  in- 
structs  the  jury,  if  you  should  find  and  believe  from  the  evi- 
dence in  the  case  that  the  plaintiff  did  not  know  of  the  alleged 
condition  of  the  brakes  referred  to  in  the  testimony,  until  after 
the  happening  to  him  of  the  injury  referred  to  in  tfestimonjs 
and  that  the  condition  of  said  brake  would  not  have  been  ob- 
served by  him  by  the  exercise  of  ordinary  and  reasonable 
prudence  and  observation  on  his  part,  it  was  not  incumbent 
on  plaintiff  to  search  for  and  examine  for  defects  in  its  con- 
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dition  not  so  observable,  but  that  he  had  the  right  to  assume 
that  such  brake  was  in  a  suitable  and  safe  condition  as  to  its 
being  repaired  ;  that  it  would,  with  proper  management,  do 
the  work  for  which  it  was  designed.  The  jury  found  for 
plaintiff,  and  assessed  his  damages  at  $6,000.  Defendant  ap- 
pealed. 

The  action  is  for  negligence.  It  is  charg^ed  in  the  petition 
"  that  it  was  the  duty  of  said  defendant  to  furnish  cars  to  said 
Pickle,  properly  constructed,  and  provided  with 
suitable  and  safe  brakes,  properly  constructed  and  i<*tio»*bU 
sufficiently  repaired,  and  in  condition  to  manage,  J3"«d.'** 
hold,  control,  and  stop  its  said  cars ;  but  plaintiff 
charges  that  the  said  defendant,  by  its  carelessness  and  neg- 
ligence, failed  to  furnish  cars  so  properly  constructed,  and 
with  suitable  and  safe  brakes,  constructed  and  sufficiently  re- 
paired  to  manage,  hold,  and  control  the  same."  Definitions 
of  actionable  negligence  have  been  given  in  great  variety  of 
forms  by  courts  and  text  writers,  but,  whatever  the  form  of 
simple  aefinition,  there  is  unanimity  of  expression  and  opin- 
ion that  it  consists  in  the  breach  or  non-performance  of  some 
duty  which  the  party  charged  with  the  negligent  act  or  omis- 
sion owed  to  the  one  suffering  loss  or  damage  thereby. 
Brett,  M.  R.,  in  Heaven  z/.  Pender,  17  Reporter,  511,  defines 
"actionable  negligence  "  **  to  consist  in  the  failure  to  exercise 
ordinary  care  or  skill  towards  a  person  to  whom  the  defend- 
ant owes  the  duty  of  observing  ordinary  care,  by  which  fail- 
ure the  plaintiff,  without  contributory  negligence  on  his  part, 
has  suffered  injury  to  his  person  or  property."  This  defini- 
tion is  cited  and  approved  by  counsel  for  plaintiff,  and  may 
be  accepted  for  the  purposes  of  this  case. 

The  question,  then,  is,  did  defendant  owe  plaintiff  the  duty 
of  using  ordinary  care  to  furnish  cars  in  which  to  load  stone, 
which  were   properly  constructed  and  provided 
with  suitable  bralces?     It  is  insisted  that  the  duty  PiaiBturenB- 
arose  either  out  of  the  contract  between  defendant  ■»*  ***••*- 
and  Pickle,  or  by  virtue  of  the  relationship  between  br^^of  coa- 
plaintiff  and  defendant,  arising  out  of  their  respec-  tract, 
tive  duties  under  the  contract.     Assuming  that  the 
contract  between  defendant  and  Pickle  either  expressly  or 
by  implication  imposed  upon  the  former  the  duty  to  supply 
the  latter  with  cars  provided   with  suitable  brakes,  and  that 
there  was  a  breach  of  that  duty,  whereby  plaintiff  was  injured, 
does   the   contract  afford    him  indemnity  for   his  injuries? 
The  right  of  a>third  party  to  maintain  an  action  for  injuries 
resulting  from  a  breach  of  a  contract  between  two  contract- 
•ing  parties  has  been  denied  by  the  overwhelming  weight  of 
authority  of  the  state  and  federal  courts  of  this  country  and 
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the  courts  of  England.  To  hold  that  such  actions  could  be 
maintained  would  not  only  lead  to  endless  complications  in 
following  out  cause  and  effect,  but  would  restrict  and  em- 
barrass the  right  to  make  contracts  by  burdening  them  with 
obligations  and  liabilities  to  others  which  parties  would  not 
voluntarily  assume.  Winterbottom  v.  Wright,  10  Mees.  & 
W.  109;  Burdick  v.  Cheadle,  26  Ohio  St.  393;  Maguire  zu 
Magee  (Pa.),  13  Atl.  Rep.  551;  Necker  v.  Harvey,  49  Mich. 
518;  National  Sav.  Bank  v.  Ward,  100  U.  S.  195 ;  Deford  v. 
State,  30  Md.  195  ;  Marvin  Safe  Co.  v.  Ward,  46  N.  J.  Law, 
19 ;  Sproul  V.  Hemmingway,  14  Pick.  (Mass.)  i ;  Mann  v. 
Chicago,  R.  I.  &  P.  R.  Co.,  86  Mo.  350 ;  Lampert  v,  Laclede  Gas 
Light  Co.,  14  Mo.  App.  376;  Gordon  v.  Livingston,  12  Mo. 
App.  267.  The  rule  is  put  upon  two  grounds,  either  of  which 
is  unquestionably  souna.  One  ground  is  given  by  the  court 
in  the  opinion  in  Winterbottom  v.  Wright,  as  follows :  "  If 
we  were  to  hold  that  plaintiff  could  sue  in  such  a  case,  there 
is  no  point  at  which  such  actions  would  stop.  The  only  safe 
rule  is  to  confine  the  right  to  recover  to  those  who  enter  into 
the  contract.  If  we  go  one  step  beyond  that  there  is  no  rea- 
son why  we  should  not  go  fifty."  The  other  ground  is  thus 
stated  in  the  New  Jersey  case  above  cited.  **  The  object  of 
parties  in  inserting  in  their  contracts  specific  undertakings 
with  respect  to  the  work  to  be  done  is  to  create  an  obligation 
infer  sese.  These  engagements  and  undertakings  must  nec- 
essarily be  subject  to  modifications  and  waiver  by  the  con- 
tracting parties.  If  third  persons  can  acquire  a  rigfht  in  a 
contract  in  the  nature  of  a  duty  to  have  it  performed  as  con- 
tracted for,  the  parties  will  be  deprived  of  control  over  their 
own  contracts."  Plaintiff,  not  being  a  party  to  the  contract, 
cannot  maintain  this  action  on  account  of  injuries  resulting 
from  any  breach  of  duty  defendant  owed  Pickle,  arising  pureh' 
out  of  the  terms  of  the  contract  between  them. 

2.  It  is  clear  from  the  evidence  that  plaintiff  was  in  no  sense 
the  servant  or  employe  of  defendant.     He  was  employed  and 

paid  by  Pickle,  and  was  subject  only  to  his  control 
"•'■""^IJ**  and  direction.  Defendant  had  no  authority  over 
ftBt'i  lerTABft.   him,  had  ho  power  to  discharge  him  for  any  cause, 

and  had  no  contract  with  him.  The  relation  be- 
tween plaintiff  and  defendant  was  not  that  of  master  and  ser- 
vant, and  the  rules  of  law  peculiarly  applicable  to  the  duties 
and  liabilities  of  one  to  the  other  have  no  application.  Plaint- 
iff shows  no  cause  of  action  growing  out  of  any  duty  defend- 
ant owed  him  arising  from  the  relationship  of  master  and  ser- 
vant. Wood,  Mast.  &  S.  §§  i,  281  ;  Speed  v,  Atlantic  &  P. 
R.  Co.,  71  Mo.  308,  2  Am.  &  Eng.  R.  Cas.  77. 

3.  There  is  a  class  of  cases  in  which  one  has  been  held  lia- 
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ble  to  another  in  the  absence  of  any  contractual  or  other  re- 
lationship between  them.  The  rule  in  such  cases 
is  laid  down  in  Sutherland  on  Damages  (volume  2,  LUbiiity  •r 
p.  435),  as  follows:  "Where  an  act  of  negligence  M^mdmntur 
is  imminently  dangerous  to  the  lives  of  others  the  ^fc^fwu 
guilty  party  is  liable  to  the  one  injured  by  theneg-  if^  bnkM.' 
fig^ence,  whether  there  be  a  contract  between  them 
violated  by  that  negligence  or  not."  The  principle  is  illus- 
trated by  the  case  of  Thomas  v.  Winchester,  6  N.  Y.  397. 
That  was  a  case  in  which  a  dealer  in  drugs  had  carelessly 
labeled  a  poison  as  harmless  medicine,  and  sent  it,  so  labeled,' 
into  the  market.  It  was  held  that  the  dealer  was  liable  to  any 
person  who  might  injured  by  the  use  of  the  drug.  In  con- 
sidering what  articles  can  be  regarded  imminently  danger- 
ous, the  same  court,  in  Loop  v.  Litchfield,  42  N.  Y.  357,  says : 
'*  They  are  instruments  and  articles  in  their  nature  calculated 
to  do  injury  to  mankind,  and  are  generally  intended  to  ac- 
complish that  purpose ;  they  are  essentially  and  in  their  ele- 
ments  instruments  of  danger."  It  cannot  reasonably  be  con- 
tended that  a  railroad  car,  though  supplied  with  defective 
brakes,  is  an  imminently  dangerous  instrument.  Unless  put 
in  motion  it  is  perfectly  harmless,  and  when  in  motion  it  is 
not  essentially  dangerous.  We  do  not  think  defendant  in- 
curred any  liability  to  plaintiff  by  the  simple  act  of  leaving 
a  defective  car  upon  the  track.  Chicago  &  A.  R.  Co.  v.  Mc- 
Laughlin, 47  111.  265  ;  Gurley  v.  Missouri  Pac.  R.Co.,  93  Mo. 

445- 

4.  What,  then,  was  the  true  relationship  between  these 
parties,  and  what,  if  any,  duty  did  defendant  owe  to  plaintiff, 
as  the  employe  of  Pickle?  Defendant  was  en- 
gaged in  the  general  business  of  a  common  carrier.  SeuV*^ 
It  operated  a  railroad  between  St.  Louis  and  Kan- 
sas City.  Pickle  was  the  owner  of  large  and  valuable  stone 
quarries,  situated  some  distance  from  defendant's  road.  The 
stone  taken  from  these  quarries  w'as  merchantable,  and  was  a 
subject  of  commerce.  The  stone  was  of  value  only  when  it 
could  be  transported  to  market.  It  thus  became  a  matter  of 
mutual  interest  and  profit  to  defendant  and  Pickle  to  provide 
means  for  the  transportation  of  this  merchandise  from  the 
quarry  to  points  at  which  it  could  be  sold.  A  contract  was 
entered  into  between  them,  by  which  defendant  built  a  branch 
or  spur  road  from  its  main  line  to  the  quarries,  and  also  tracks 
from  this  spur  into  the  quarries.  These  were  paid  for  by 
Pickle.  In  order  to  facilitate  the  transportation  of  stone, 
which  was  beneficial  to  both  parties,  it  was  agreed  that  de- 
fendant should,  when  cars  were  needed,  place  them  on  the 
quarry  tracks,  or  conveniently  near  to  them,  and  that  Pickle 
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should  move  them,  when  needed,  into  position  for  loading-, 
and  when  loaded  defendant  should  take  them  out,  and  trans- 

?ort  them  to  their  destination.  Plaintiff  was  employed  by 
Icicle, — a  part  of  his  duty  consisting  in  moving  and  handling 
these  cars.  It  did  not  appear  from  the  evidence  what;  if  any, 
compensation  Pickle  received  for  loading  the  cars.  The 
manner  of  conductinjs^  the  business  is  thus  detailed  by  Pickle, 
superintendent :  "  The  Missouri  Pacific  Railway  built  that 
track  on  the  west  side  of  the  quarry.  Pickle  paid  for  it.  The 
company  claims  it.  They  simply  constructed  it  for  Pickle. 
About  shipping  stone,  the  bill  reads  from  Warrensburg,  of 
course  ;  but  the  freight  commences  from  the  quarry.  The 
person  to  whom  these  cars  are  sent  pays  the  freight.  As  to 
rates,  they  allowed  us  a  certain  amount  off  from  Warrens- 
burg to  the  quarry.  I  believe  it  is  $2.50  or  $5.  The  freight 
is  included  from  the  quarry,  not  from  town.  We  don't  charter 
these  cars  to  haul  stone  to  the  main  line,  but  charter  the  cars 
to  wherever  the  cars  are  consigned.  We  don't  simply  charter 
the  cars  to  haul  the  stone  from  the  quarry  to  Warrensburg. 
If  we  have  orders  to  Warrensburg  we  bill  to  Warrensburg. 
All  that  the  railroad  company  had  to  do  with  the  movement 
of  these  cars  is  simply  to  haul  the  empties  out  there,  and  when 
we  haye  loaded  them  the  engine  comes  out  and  takes  them 
away;  that  is  all  they  have  to  do  with  it.  That  is  not  the 
first  car  that  they  sent  out  there  that  was  out  of  fix.  I  have 
seen  as  many  as  ten  cars  standing  there  with  only  two  brakes 
on  them/'  Under  this  evidence  it  is  clear  that  what  was  to 
be  done  by  the  respective  parties  under  the  con- 
Jmplnyto^^  tract  was  tor  their  mutual  profit,  and  each  was  a 
qnarry  contractor  with  the  other  to  perform  a  particular 

owner'i  part  of  the  work  necessary  to  carry  out  the  com- 

MrTftBta.  n^Qj^  purpose.  It  is  now  well  established  that  the 
employer  of  a  contractor  is  not  responsible  for  the  negligence 
of  the  contractor  or  his  servants  in  case  the  contractor  is 
given  entire  freedom  in  the  use  of  means  to  accomplish  the 
result  Where  the  employer,  however,  reserves  the  right  to 
direct  the  manner  of  performance  in  any  particular,  or  where 
he  undertakes  to  provide  any  of  the  instrumentalities,  he 
owes  to  the  contractor  and  his  employes  the  duty  of  care  in 
respect  to  such  matters  over  which  he  retains  control,  or 
undertakes  to  perform.  Whit.  Smith,  Neg.  172-174-;  Wood, 
Mast.  &  S.  §  337  ;  Stewart  v.  Harvard  College,  1 2  Allen  (Mass.), 
58  ;  Lancaster  v.  Connecticut  Mut.  L.  Ins.  Co.,  92  Mo.  460 ; 
Horner  v,  Nicholson,  56  Mo.  220 ;  Devlin  v.  Smith,  89  N. 
Y.  470;  Coughtry  7\  Globe  Woolen  Co.,  56  N.  Y.  124;  De. 
ford  V,  State,  30  Md.  179;  Lake  Superior  Iron  Co.  v.  Erick. 
son,  39  Mich.  492  ;  Smith  v.  New  York  &  H.  R.  Co.,  19  N.  Y, 
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127 ;  Hanna  v,  Chattanooga  &  N.  R.  Co.,  88  Tenn.  310;  Kil- 
Han  V,  Augusta  &  K.  R.  Co.,  79  Ga.  241 ;  Conlon  v.  Eastern 
R.  Co.,  135  Mass.  195,  15  Am.  &  Eng.  R.  Cas.  99.  We  think 
each  of  these  contracting  parties  owed  to  the  other  and  his 
employes  the  duty  of  properly  discharging  his  part  of  the 
joint  undertaking  in  respect  to  anjr  matter  exclusively  de- 
volving upon  him.  Pickle  had  nothing  to  do  with  selecting 
or  providing  the  cars.  That  duty  was  intrusted  entirely  to  dcr 
fendant.  They  were  intended  for  the  use  of  Pickle  and  his 
servants  in  discharging  his  part  of  the  contract,  and  we  think 
the  obligation  rested  upon  defendant  to  use  ordinary  care  to 
provide  such  as  would  be  reasonably  safe  for  such  use. 

5.  The  evidence  does  not  show  conclusively  such  contribu- 
tory negligence  on  the  part  of  plaintiff  as  should,  as  a  matter 
of  law,  preclude  a  recovery.  Plaintiff,  in  testify- 
ing as  a  witness,  it  is  true,  admitted  that  one-half  coBtribvtorr 
the  cars  furnished  Pickle  by  defendant  were  with-  ■•»»?*■«•- 
out  brakes.  On  the  other  hand.  Pickle's  superin-  j^^/^*"*'  '•' 
tendent  testified  that  he  generally  examined  the 

cars  himself,  and,  if  any  were  found  defective,  he  gave  notice 
of  such  defects  to  those  who  handled  them.  Whether,  under 
these  circumstances,  and  the  fact  that  the  brakes  appeared, 
from  plaintiff's  position  on  top  of  the  car,  and  from  his  efforts 
to  set  them,  to  be  in  good  condition,  plaintiff  tfsed  such  pre- 
cautions as  ordinary  care  and  prudence  required  of  him,  was 
a  question  for  the  jury.  It  is  not  every  case  in  which  there 
is  no  conflict  in  the  facts  that  the  court  will  declare,  as  a 
matter  of  law,  the  legal  effect  of  the  evidence.  If  upon  all 
the  facts  and  circumstances'there  is  room  for  fair  and  sensible 
men  to  differ  in  their  conclusion  the  jury  should  decide. 
Petty  V.  Hannibal  &  St.  J.  R.  Co.,  88  Mo.  306,  28  Am.  &  Eng. 
R.  Cas.  618;  Buesching  v.  St.  Louis  Gas-Light  Co.,  73  Mo. 
219;  Reilly  v.  Hannibal  &  St.  J.  R.  Co.,  94  Mo.  609,  34  Am. 
&  Eng.  R.  Cas.  81  ;  Thorpe  v.  Missouri  Pac.  R.  Co.,  89  Mo. 
631 ;  3  Wood,  Ry.  Law.  1460;  Wood,  Mast.  &  S.  761. 

6.  The  instruction,  in  directing  the  jury  that  plaintiff  had 
the  right  to  assume  that  defendant  would  furnish  Pickle  with 
cars  properly  supplied  with  brakes,  in  good  repair     piaiBtiff 
and  condition,  properly  declared  the  law  as  applied     cniiid-iiot 
to  the  duty  a  master  owes  to  his  servant.     But  if     •»•»"»*  that 
the  servant  was  informed   by  the  master,  or  had     HfJ.^**^* 
learned  by  observation,  or  from  any  other  source, 

that  some  of  the  instrumentalities  furnished  him  were  defect- 
ive and  dangerous,  and,  without  promise  that  they  would  be 
repaired,  he  continued  in  the  master's  service,  then  the  risk 
of  injury  from  such  defective  instrumentalities  would  become 
an  incident  to  such  service,  which  he  would  assume.     Price 
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V,  rtannibal  &  St.  J.  R.  Co.,  77  Mo.  508,  15  Am.  &  Eng.  R.  Cas. 
168 ;  Porter  v.  Hannibal  &  St.  J.  R.  Co.,  71  Mo.  66,  2  Am.  & 
Eng.  R.  Cas.  44 ;  Devitt  v.  Pacific  R.  Co.,  50  Mo.  302 ;  Thorpe 
V,  Missouri  Pac.  R.  Co.,  89  Mo.  650.  VVhile  the  relation  of 
master  and  servant  did  not  exist  between  these  parties,  de- 
fendant  owed  to  plaintiff  the  observance  of  reasonable  care 
in  the  selection  of  its  cars  for  his  use,  which  is  the  same  de- 
gree of  care  the  master  is  required  to  observe  in  providing 
his  servant  with  the  instrumentalities  for  carrying  on  his  bus- 
iness. No  reason  can  be  seen  why,  if  plaintiff  knew  that  de- 
fective and  dangerous  cars  were  frequently  left  for  his  use, 
he  would  not  assume  the  risk  of  injuries  from  such  defects  as 
could  have  been  ascertained  by  reasonable  inspection  on  his 
part.  While  defendant  may  have  been  neglig^ent  in  the  dis- 
charge of  the  duties  it  owed  to  plaintiff,  if  plaintiff  neglected 
such  precautions  as  common  prudence  demanded  under  all 
the  circumstances,  he  was  guilty  of  contributor)*  negligence, 
which  should  have  defeated  a  recovery.  In  view  01  the  fact 
that  plaintiff  himself  testified  that  one-half  the  cars  were  with- 
out brakes,  it  was  not  proper  to  instruct  the  jury  that  he  had 
the  right  to  rely  on  defendant's  performance  of  its  duty  in 
furnishing  such  as  were  properly  supplied  with  brakes.  The 
knowledge  plaintiff  had  of  the  common  neglect  of  defendant 
imposed  upctn  him  for  his  own  protection  and  safety,  the 
duty  of  reasonable  care  in  ascertaining  for  himself  the  con- 
dition of  the  cars  before  he  attempted  to  handle  them,  and  a 
failure  to  do  so  would  constitute  contributory  negligence  on 
his  part.  Whether  such  care  was  used  on  the  occasion  of  his 
injury  should  have  been  submitted  to  the  jury.  For  the 
errors  mentioned  the  judgment  is  reversed,  and  cause  re- 
manded.    All  concur. 

What  Constitutes  Actionable  Negligence. — The  definition  of  actionable 
negligence  laid  down  by  the  court  in  the  principal  case  is  very  incomplete 
and  entirely  inaccurate.  The  most  accurate  definition  of  the  term  that  has 
yet  been  formulated,  is,  it  is  believed,  to  be  found  in  Mr.  Russell's  article 
on  the  law  of  negligence  in  the  Am.  &  Eng.  Encyclopedia  of  Law.  Vol.  16. 
p.  380,  Mr.  Russell  enters  into  an  extended  analysis  of  the  elements 
making  up  his  definition  and  arrives  at  this  conclusion  :  **  Actionable  fiej^. 
I  licence  is  the  inadvertent  failure  of  a  legally  responsible  person  to  use  ordi- 
nary care  under  the  circumstances  in  observing  or  performittg  a  non^on- 
tr  actual  duty,  implied  by  law,  which  failure  is  the  proximate  cause  of  injury 
to  a  person  to  whom  the  duty  is  due" 
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Colorado  Midland  R.  Co. 
O'Brien. 

{Colorado  Supreme  Courts  June  18^  iSpl,) 

Verdict — Weight  of  the  Evidence. — In  a  civil  action  triable  by  jury  as  a 
matter  of  right,  if  there  be  evidence  tending  to  establish  the  plaintiff's  cause 
of  action  in  substance  as  alleged,  the  verdict  will  not  be  disturbed  merely 
on  the  ground  that  there  is  evidence  of  an  opposite  tendency. 

Negligence — Province  of  Jury. — ^Questions  of  negligence,  as  well  as  of  con- 
tributory negligence,  are  generally  within  the  province  of  the  jury,  which 
should  not  be  invaded  by  the  courts  except  in  the  clearest  of  cases. 

Injury  to  Employe—Newly  Constructed  Road— Risk  of  Employment.— A 
person  engaging  to  work  in  and  about  the  construction  of  a  railroad  assumes 
the  ordinary  risks  of  such  employment,  including  the  risk  of  being  trans- 
ported to  and  from  his  work  on  a  construction  train  over  a  newly-con- 
structed road,  and  cannot  expect  the  road  and  roadbed  to  be  in  as  perfect 
and  safe  condition  before  it  is  finished  as  if  the  same  had  been  completed 
and  opened  for  public  travel. 

Laborer — When  Charged  with  Notice  of  Defective  Roadbed. — A  laborer 
unskilled  in  railroad  building,  even  if  he  has  aided  in  repairing  defects  in 
a  newly  constructed  road',  is  not  necessarily  chargeable  with  notice  of  the 
defective  condition  of  the  roadbed. 

Unusual  Danger — When  Servant  May  Incur  at  Master's  Risk. — A  servant 
cannot  voluntarily  and  knowingly  incur  unusual  and  extraordinary  danger 
at  the  risk  of  his  master.  But  if'^the  unusual  danger  is  not  apparent  to  a 
mind  like  his,  and  he  does  not  know  nor  have  the  means  of  knowing  it,  he 
may  incur  such  danger,  under  the  order  of  his  master  or  his  representative, 
without  being  guilty  of  contributory  negligence. 

Fellow  Servants— Foreman  and  Laborers. — Where,  in  the  absence  of  the 
superintendent  of  construction,  the  workmen  employed  in  constructing  a 
railroad  are  performing  their  labor  under  the  supervision  and  direction  of 
a  general  foreman,  who  has  full  power  aTid  authority  to  employ  and  dis- 
charge them,  such  foreman  is,  in  relation  to  such  workmen,  the  representa- 
tive of  the  railroad  company,  and  not  their  fellow  servant. 

Transportation  of  Workmen— Duty  of  Company  to  have  Safe  Road. — It  is 
the  duty  of  a  company  constructing  a  railroad  to  employ  a  competent  skilled 
person  to  see  to  it  that  its  road  is  reasonably  safe  for  the  transportation  of 
its  workmen, — not  necessarily  as  safe  as  a  road  fully  completed  and 
equipped  for  the  carriage  of  passengers,  but  as  safe  as  the  circumstances 
of  the  case  will  reasonably  allow. 

Expert  Testimony  as  to  Proper  Construction  of  Road.— The  safety  of  hu- 
man life  requires  that  a  very  high  degree  of  skill  and  diligence  shall  be 
exercised  in  the  construction  of  railroads  to  be  operated  by  the  dangerous 
agency  of  steam.  The  question  whether  a  railroad  has  or  has  not  been 
properly  constructed  at  a  certain  place  for  the  purposes  for  which  it  is  bein^ 
used  may  be  proper  for  the  opinion  of  an  expert  witness. 

Personal  Injuries— Damages — Judgment  of  Jury. — In  actions  for  personal 
injuries  by  loss  of  limb,  the  assessment  of  damages  must,  within  reasonable 
bounds,  be  confided  to  the  judgment  of  the  jury. 
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Error  to  Arapahoe  District  Court. 

This  was  an  action  by  Michael  O'Brien,  plaintiff  below, 
against  the  Colorado  Midland  Railway  Company,  defendant 
below,  to  recover  damages  for  personal  injuries  to  the  plaintiff, 
alleged  to  have  been  caused  by  the  negligence  of  the  defend- 
ant company  in  operating  its  railroad,  v  erdict  and  judgment 
were  rendered  in  favor  of  plaintiff  for  $13,000.  The  defend- 
ant company  brings  the  case  to  this  court  by  writ  of 
error. 

H.  T.  Rogers,  Rogers  &  Cuthbert  and  A,  E.  Pattison,  for  plaint- 
iff in  error. 

Sullivan  &  May  and  C/tas.  G,  Clements^  for  defendant  in  error. 

Elliott,  J. — The  assignments  of  error  challenge  the  suffi- 
ciency of  the  evidence  to  sustain  the  verdict.  They  also 
question  the  competency  of  certain  evidence  admitted,  com- 
plain of  the  giving  and  refusing  of  certain  instructions,  and 
allege  tha,t  the  damages  awarded  by  the  jury  were  excessive, 
and  apparently  given  under  the  influence  of  passion  and  preju- 
dice. The  principal  contention  by  counsel  for 
wei*  htTf  plaintiff  in  error  is  that  the  evidence  is  not  sufficient 
•videnee.  to  sustain  the  verdict.  This  necessitates  a  review 
of  the  evidence  for  the  purpose  of  ascertaining  its 
tendency.  In  actions  of  this  kind,  if  there  be  evidence  tend- 
ing to  establish  the  plaintiff's  cause  of  action  in  substance  as 
alleged,  the  verdict  of  the  jury  will  not  be  disturbed  merely 
on  the  ground  that  there  is  evidence  of  an  opposite  tendertcy. 
Hallack  v.  Stockdale,  14  Colo.  200;  Rollins  v.  Board  of  Com- 
missioners, 1 5  Colo.  103.  At  the  time  of  the  accident  by  which 
Facu.  plaintiff's  injuries  were  occasioned  the  defendant 

company  was  engaged  in  constructing  its  railroad 
between  Leadville  and  Aspen,  in  this  state.  It  was  in  the  fall 
of  the  year.  The  line  of  the  road  was  through  a  mountainous 
region,  and  just  before  the  accident,  in  September,  1887,  it  had 
been  storming,  and  the  roadbed  in  places  was  water-soaked, 
soft,  and  muddy.  The  plaintiff  was  employed  by  defendant 
in  and  about  the  construction  of  its  railroad.  A  day  or  two 
before  the  accident  plaintiff,  in  company  with  other  workmen, 
had  returned  from  the  end  of  the  track,  where  they  had  been 
at  work,  to  the  boarding  camp  for  shelter.  The  evidence 
shows  that  one  Henry  Banker  was  the  head  track-laver  for 
the  defendant  company,  and  general  foreman  under  Nelson, 
the  superintendent  of  construction.  Banker  had  charge  and 
control  of  the  construction  train  and  of  the  men  who,  like 
plaintiff,  were  employed  by  the  company  in  handling  and 
bedding  ties,  laying  track,  and  other  work  of  that  kind  "  at 
the  front,"  as  it  was  called,  and  exercised  the  authority  of  em- 
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ploying  and  discharging  such  workmen.  Early  in  the  morn- 
mg  of  the  day  of  the  accident  plaintiff  and  some  of  his  fellow- 
workmen  were  disinclined  to  go  to  the  front.  But  Banker 
ordered  them  in  a  peremptory  manner  to  go,  saying,  in  sub- 
stance, that  they  could  go  to  work,  or  get  their  time  and  be 
discharged  from  employment;  that  ne  didn't  want  any 
"  dudes  "  on  this  job  at  all ;  that  he  was  "  going  to  be  in  hell 
or  Aspen  by  Christmas."  The  evidence  further  shows  that 
the  boarding  camp  was  four  or  five  miles  from  the  end  of  the 
track  at  the  time  when  Banker  ordered  plaintiff  and  the  other 
men  to  go  upon  the  construction  train  to  be  taken  to  their 
work.  This  was  the  customary  way  of  transporting  the  men 
between  the  boarding  camp  and  the  front.  The  train  con- 
sisted of  an  engine  and  tender,  a  flat-car  carrying  two  large 
water  tanks  holding  several  hogsheads  each,  and  a  flat-car 
loaded  with  broad-gauge  curved  steel  rails  and  other  material. 
The  evidence  tended  to  show  that  there  were  70  or  80  rails, 
weighing  from  600  to  650  pounds  each,  on  the  steel-car  ;  that 
40  or  50  men  occupied  the  engine,  tender,  and  tank-car  ;  and 
that  over  200  men  were  crowded  as  close  together  as  they 
could  stand  upon  the  car  containing  the  steel  rails.  As  plaint- 
iff expressed  it  in  his  testimony,  the  men  were  **  packed  on 
justasthickasthey  could  possibly  be  packed;  *  *  *  from 
200  to  220."  Plaintiff  also  testified  that  there  had  been  plenty 
of  room  for  all  on  the  previous  trip  when  he  went  to  the  front. 
Allowing  that  the  workmen  were  of  average  weight,  the  evi- 
dence tends  to  show  that  the  steel-car  on  the  day  of  the  ac-. 
cident  was  laden  with  a  cargo  of  human  beings,  steel  rails,  and 
other  material,  aggregating  at  least  75,000  pounds.  The  carry- 
ing capacity  of  the  car  was  shown  to  be  50,000  pounds.  Tlie 
train  thus  freighted  had  proceeded  but  a  short  distance 
towards  its  destination  when  it  reached  a  soft,  marshy  place 
in  the  roadbed,  where  the  accident  occurred.  A  fellow-work- 
man of  plaintiff,  who  testified  that  he  was  on  the  steel-car  near 
plaintiff^and  near  the  center  of  the  car,  described  the  accident 
ID  his  testimony,  in  substance,  as  follows :  "  The  train  had 
reached  a  little  gulch  where  there  was  an  embankment, — a 
gradual  fill.  The  train  was  running  about  eight  miles  an  hour 
down  grade.  Don't  know  how  much  of  a  grade.  To  the  best 
of  my  remembrance,  either  the  car  ahead  of  us  or  the  tank- 
car  or  the  tender  gave  a  lurch  to  one  side,  and  the  track  slipped 
when  the  iron-car  came  on  it.  I  felt  the  body  of  the  track. 
and  the  car  gave  a  lurch  right  to  one  side,  and  then  things 
tipped  right  over  into  the  ditch.  The  men  on  the  edges  of  the 
car  had  a  chance  to  jump  and  save  themselves,  but  those  that 
were  in  the  center  of  the  car  could  not,  because  of  those  on 
the  outside.     It  was  impossible  for  them  to  save  themselves 
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by  any  means  on  that  iron-car.  The  engine  and  tender  went 
off  the  track,  and  the  tender  tipped  over.  The  front  trucks 
of  the  carload  of  iron  went  down  in  the  ditch.  The  hind 
trucks  remained  on  the  track.  The  car  went  slantways  in  the 
ditch.  These  curved  rails  were  not  piled  the  same  asstraight 
steel  is.  Straight  steel,  as  a  custom,  is  packed  ;  as  they  call 
it,  "  locked," — that  is,  ball  up  on  one  rail  and  ball  down  on  the 
other,  so,  if  it  goes,  it  goes  in  a  mass.  Curved  steel  is  piled 
one  way,  together  at  a  time, — half  a  dozen ;  just  as  it  would 
happen.  Almost  all  of  the  steel  went  off  the  car.  1  could 
not  say  whether  there  was  any  rails  on  it  or  not  when  I  got 
up  ;  the  heft  of  it  came  off.  I  was  caught  under  the  steel  and 
injured ;  was  powerless  to  help  myseli,  either  hand  or  foot. 
I  was  conscious  all  the  time,  i  was  taken  out,  and  could  see 
that  the  cause  of  occasion  of  the  accident  was  the  track  slid- 
ing.  About  two  rails  length  of  this  track  slipped,  more  or 
less, — varied  from  two  or  three  inches  up.  I  don't  know  ex- 
actly the  distance.  The  furthest  part  the  track  had  slipped 
14  to  18  inches  anyhow.  The  tract  was  knocked  down  on  the 
dump.  It  slid  from  these  ties,  so  the  ends  of  these  ties  sunk 
into  mud,  and  tipped  the  train  off  this  way,  [indicating ;]  the 
track  tipped  up.  I  saw  O'Brien  after  the  accident, — after  the 
steel  had  come  off.  His  legs  were  caught  fast.  His  body  was 
free.  He  could  use  his  hands  and  arms.  I  saw  O'Brien  when 
he  was  taken  out.  His  limbs  at  the  time  he  was  taken  out 
resembled  a  dish-rag*.  I  could  see  blood  all  over  his  pants, 
and  masses  of  raw  fiesh  under  his  overalls,  and  blood  where 
his  overalls  were  torn  by  this  iron,  and  I  could  see,  where  his 
garments  were  gone,  his  legs  were  all  crushed  up.  After  he 
got  out  it  looked  to  me  as  if  they  were  literally  ground  to 
pieces, — bone,  flesh,  and  muscle  all  mingled  together."  The 
plaintiff's  testimony  corroborated  that  of  his  fellow-workman 
m  most  particulars.     There  was  a  curve  in  the   road  at  the 

Elace  where  the  accident  occurred,  though  the  testimony  in 
ehalf  of  plaintiff  was  not  altogether  clear  or  consistent  as  to 
the  degree  of  the  curvature.  There  was  a  conflict  of  evidence 
as  to  the  condition  of  the  road,  the  loading  of  the  train,  and 
other  matters  relating  to  the  supposed  cause  of  the  accident 
The  defendant  gave  evidence  to  the  effect  that  plaintiff,  under 
the  direction  of  one  Boyle,  assistant  foreman  to  Banker,  had 
been  employed  with  others  in  repairing  the  road  at  the  place 
where  the  accident  occurred.  Upon  this  evidence  it  is  con- 
tended that  plaintiff  is  precluded  from  a  recovery  in  this  action, 
on  the  ground  that  he  had  knowledge  of  the  dangerous  con- 
dition of  the  road,  and  that  going  upon  the  train  with  such 
knowledge  was  contributory  negligence  on  his  part. 
According  to  the  testimony  of  the  superintendent  of  con- 
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struction,  the  ground  about  the  place  of  the  accident  was  "  a 
swamp,"  and  the  nature  of  the  material  used  in 
the  grade  was  "  what  is  called  *  peat/ — soft,  boggy  ]^J**^Jf^" 
material/'  Even  if  plaintiff  did  aid  in  repairing  '|^,ii"J"^V 
the  road  at  this  place,  we  are  not  prepared  to  hold  «erou  tnck. 
that  a  common  laborer,  unskilled  in  such  matters, 
as  plaintiff  was  shown  to  be,  was  necessarily  chargeable  with 
notice  of  its  defective  construction  so  as  to  make  him  guilty 
of  contributory  negligence  in  going  upon  the  train  in  obedi- 
ence  to  the  order  of  his  superior.  It  was  the  duty  of  the  de- 
fendant company  to  employ  a  competent  engineer  or  other 
skilled  person  to  see  to  it  that  the  road  was  reasonably  safe 
for  the  transportation  of  its  workmen, — not  necessarily  as 
safe  as  a  road  fully  completed  and  equipped  for  the  carriage 
of  passengers,  but  as  safe  as  the  circumstances  of  the  case 
would  reasonably  allow.  If  the  road  was  really  dangerous, 
the  defendant  company  should  have  exercised  reasonable  care 
to  ascertain  its  condition,  and  have  the  same  repaired  before 
undertaking  to  transport  its  employes  over  it  to  and  from 
their  work.  Plaintiff  must  be  held  to  have  voluntarily  as- 
sumed  all  the  usual  and  ordinary  dangers  incident  to  his  em- 
ployment ;  he  is  not  entitled  to  recover  damages  resulting 
irom  such  dangers  ;  nor  could  he  voluntarily  and  knowingly 
incur  unusual  and  extraordinary  dangers  at  the  risk  of  his 
master.  But  if  the  unusual  danger  was  not  apparent  to  a 
mind  like  his,  and  he  did  not  know  nor  have  the  means  of 
knowing  that  he  was  incurring  unusual  and  .extraordinary 
danger  m  going  upon  the  train,  he  might  obey  the  orders  of 
his  master's  representative  without  being  guilty  of  contribu- 
tory negligence.  A  servant  is  generally  excusable  for  obey- 
ing orders  in  and  about  his  master's  business,  when  such 
orders  are  given  by  one  in  authority  over  him  as  a  represen- 
tative of  the  master,  unless  the  danger  to  be  incurred  by  such 
obedience  is  so  plain  and  manifest  that  no  prudent  person 
would  obey,  even  under  the  penalty  of  being  discharged  from 
employment.  Miller  v.  Railroad  Co.,  3  Colo.  Law  Rep.  492 ; 
Union  Pac.  R.  Co.  v.  Fort,  17  Wall.  (U.  S.),  553.  But  in  any 
event,  the  alleged  contributory  negligence  of 
plaintiff  was  not,  under  the  circumstances,  a  ques-  coatribvuir 
tion  of  law  for  the  court.  Plaintiff  in  his  testimony  BeffUfeBM  % 
denied  having  worked  upon  the  road  at  the  point  ««»••*«•■  '»«■ 
of  the  accident,  and  denied  any  knowledge  of  its  ^*'^' 
dangerous  condition  at  that  place.  This  conflicting  evi- 
dence was  submitted  to  the  jury  under  appropriate  instruc- 
tions, and  the  jury  was  properly  charged  as  to  what  would 
constitute  contributory  negligence  under  the  circumstances. 
Wells  V.  Coe,  9  Colo.  159;  Sanripson  Min.  &  Milling  Co.  v. 
Schaad,  15  Colo.  197. 
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It  is  unnecessary  to  set  forth  the  evidence  in  g^reater  de- 
tail. There  is  nothing  in  the  evidence,  as  certihed  to  this 
court,  which  would  justify  ttfe  removal  of  the  case  from  the 
operation  of  the  general  rule  that  "questions  of  negligence, 
as  well  as  of  contributory  negligence,  are  generally  within 
the  province  of  the  jury,  which  should  not  be  invaded  by  the 
courts  except  in  the  clearest  of  cases."  Unless  there  was  a 
clear  absence  of  evidence  tending  to  show  that  the  negligence 
of  the  defendant  was  the  proximate  cause  of  the  injury,  or 
unless  it  was  clearly  established  by  the  evidence  that  the  neg- 
ligence of  *  the  plaintiff  contributed  to  cause  the  injury,  the 
verdict  of  the  jury,  having  been  given  in  plaintiflTs  favor, 
cannot  properly  be  disturoed  on  either  of  those  grounds. 
See  Lord  v.  Pueblo  Smelting  &  Refining  Co.,  12  Colo.  392- 
394,  and  the  authorities  there  cited. 

It  is  insisted  that  the  evidence  shows  that  the  engine  and 
tender  were  the  first  to  leave  the  track,  and  hence  that  it  was 

not  the  overloading  of  the  steel-car  which  caused 
rT«riouuff*  ^^®  accident.  Even  if  this  be  conceded,  the  fact 
Mr.  still  remains  that  the  evidence  also  tends  to  show 

that  the  crowded  condition  of  the  men  upon  the 
steel-car  prevented  those  like  plaintiff,  in  the  center,  from 
saving  themselves  when  the  accident  occurred.  In  confirma- 
tion of  this,  it  appears  that  60  men  in  all  were  injured.  The 
surgeon  of  the  company  testifies  that  40  men  were  so  badly 
injured  that  they  had  to  be  taken  to  the  hospitals  at  Lead- 
viile  and  Colorado  Springs  lor  treatment.  Three  men, 
including  Banker,  who  was  riding  on  the  engine,  were 
killed. 

It  is  contended  that  plaintiff  was  a  fellow-servant  of  Banker; 
and  hence  that  if  Banker  was  negligent  in  causing  the  train 

to  be  greatly  overloaded  with  human  beings  to  be 
"**'«"rf«u  transported  over  a  week  and  dangerous  roadbed. 


for«Bi{ 


low  MrTMt. '  it  was  but  the  negligence  of  a  felTow-servant,  and 

fave  plaintiff  no  cause  of  action.  But  the  evidence 
ow  that  plaintiff  was  a  fellow-servant  of  Banker. 
As  to  plaintiff  and  his  co-employes  engaged  in  handling  ties 
and  rails  and  laying  track.  Banker,  havmg  full  power  and 
control  over  them,  was  the  representative  of  the  defendant 
company ;  and  hence,  it  he  was  guilty  of  negligence  in  and 
about  the  transporting  of  the  workmen,  it  was  the  negligence 
of  the  company  itself.  See  opinion  of  Mr.  Justice  Hayt  in 
Denver,  S.  P.  &  P.  R.  Co.  v.  Driscoll,  12  Colo.  520,  38  Am.  & 
Eng.  R.  Cas.  105,  and  authorities  there  cited.  See,  also,  opin- 
ion of  Mr.  Justice  Elbert  in  Colorado  Cent.  R.  Co.  v.  Ogden, 
3  Colo.  503. 
Donald  W.  Campbell,  a  civil  engineer  of  many  years'  ex- 
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pcricnce  in  the  construction  of  railroads,  was  called  as  a  wit- 
ness in  behalf  of  plaintiff,     A  statement  of  the  sup- 
posed condition  of  the  road  at  the  place  of  the  ac-  **rrL'!l**" 
adent,  as  testified  to  by  plaintiffs  witnesses,  ac-  coMtrMiioB 
companied  by  a  statement  of  the  use  which  was  of  rou. 
being  made  of  the  road  at  the  time,  was  made  to 
the  witness  Campbell ;  and  he  was  thereupon  asked  his  opin- 
ion  as  to  whether  the  road  was  safe  or  faulty  at  that  place 
for  the  purposes  for  which  it  was  then  being  used.     This  ques- 
tion was  objected  to — First,  on  the  ground  that  the  lacts 
supposed  by  the  question  were  not  supported  by  the  testi- 
mony in  the  case ;  and,  second,  on  the  ground  that  the  subject 
of  the  inquiry  was  not  a  proper  one  for  the  opinion  of  an  ex- 
pert witness.     The  facts  supposed  by  the  terms  of  the  ques- 
tion were  fairly  within  the  limits  of  the  evidence  already 
fiven.    The  objection  was  not  well  taken  on  the  first  ground, 
t  was  for  the  jury,  and  not  for  the  court,  to  determine  whether 
the  matters  assumed  as  facts  by  the  hypothetical  question 
were  or  would  be  ultimately  sustained  by  the  evidence  as 
the  real  facts  in  the  case. 

The  second  ground  of  objection  requires  further  considera- 
tion. The  dangerous  agency  of  steam  having  been  utilized  as 
a  motive  power  for  the  carriage  of  passengers,  the  safety  of 
human  lite  necessarily  depends  in  a  large  measure  upon  the 
proper  construction  and  operation  of  railroads.  The  law  takes 
cognizance  of  this  necessity,  and  requires  that  a  very  high  de- 
gree of  skill  and  diligence  shall  be  exercised  in  such  matters. 
Hence  the  determination  of  the  question  whether  defendant's 
railroad  had  or  had  not  been  properly  constructed  for  the 
purposes  for  which  it  was  being  used,  required  the  aid  of 
persons  possessing  superior  scientific  knowledge  and  expe- 
rience in  such  matters.  The  subject  matter  of  such  inquiry 
was  therefore  proper  for  the  opinion  of  an  expert  witness 
after  he  had  been  properly  informed  as  to  the  facts  and  cir- 
cumstances of  the  case.  No  prudent  company  would  engage 
in  the  construction  of  a  railroad  for  the  carriage  of  human 
beings  for  any  purpose  without  employing  some  person  or 
persons  having  special  learning,  skill,  and  experience  to  super- 
vise the  work.  The  defendant  company  had  its  civil  engi- 
neer and  superintendent  of  construction.  They  were  present 
and  testifiea  at  the  trial,  giving  their  opinions  as  well  as  stat- 
ing facts  regarding  the  character  and  condition  of  the  road 
at  the  place  where  the  accident  occurred.  Was  plaintiff 
bound  to  hazard  the  result  of  the  trial  on  the  testimony  of 
these  employes  of  the  defendant  company,  or  was  he  entitled 
to  call  other  witnesses  of  skill  and  experience  in  railroad 
building,  and  secure  the  benefit  of  their  opinions  as  to  the 
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character  and  condition  of  the  road?  There  can  be  but  one 
answer.  The  question  was  one  of  science,  skill  and  experi- 
ence, and  therefore  proper  for  the  opinion  of  an  expert  based, 
if  necessary,  upon  a  hypothetical  question  properly  framed. 
Rog.  Epx.  Test.  §§  i-6;  Carpenter  v.  Central  Park,  N.  &  E. 
R.  R.  Co.,  II  Abb.  Pr.(N.  S.)  416-419;  Muldowneyt/.  Illinois 
Central  R.  Co.,  36  iowa,  473. 

Upon  the  whole  evidence  there  can  be  no  doubt  but  that  it 
was  the  duty  of  the  court  below  to  submit  the  controversy 
to  the  jury  under  appropriate  instructions.  It  was 
Vumt^^^^  clearly  a  case  where  the  jury  must  decide  as  to  the 
— iMtriction.  questions  of  negligence  and  contributory  negli- 
gence upon  proper  consideration  of  the  weight  of 
evidence  and  the  credibility  of  the  witness.  Unquestionably 
plaintiff,  in  engaging  to  work  for  defendant  in  and  about  the 
construction  of  its  railroad  at  the  front,  assumed  the  ordinary 
risks  of  such  employment,  including  the  risk  of  being  trans- 
ported to  and  from  his  work  on  a  construction  train  over  a 
newly  constructed  road.  Plaintiff  could  not  reasonably  ex- 
pect the  road  and  roadbed  of  the  defendant  company  to  be 
in  as  perfect  and  safe  condition  before  it  was  finished  as  if 
the  same  had  been  completed  and  opened  for  public  travel. 
Defendant  was  required  to  exercise  only  reasonable  care, 
considering  the  circumstances  and  conditions  of  its  road,  to 
provide  for  the  safety  of  plaintiff  while  riding  thereon.  Full 
and  explicit  instructions  to  the  foregoing  effect  were  given 
to  the  jury  at  the  request  of  defendant's  counsel.  The  case 
of  Brick  V.  Rochester,  N.  Y.  &  P.  R.Co.,98  N.  Y.  211,  21  Am. 
1^  Eng.  R.  Cas.  605,  states  the  law  very  clearly  as  to  the  de- 
jLjree  of  care  to  be  exQi»ised  by  railroad  companies  in  respect 
to  roads  in  process  of  construction.  But  in  so  far  as  the  doc- 
trine of  the  New  York  case  may  be  considered  at  variance 
with  the  case  of  Denver,  S.  P.  &  P.  R.  Co.  v.  Driscoll,  supra,  as 
to  circumstances  under  which  a  person  in  charge  of  the  com- 
pany's business  is  to  be  regarded  as  a  vice-principal,  wecannot 
follow  it.  See,  also,  Batterson  v.  Chicago  &  G.  T.  R.  Co.,  53 
Mich.  125.  Some  of  the  instructions, — ^for  example,  thosede- 
claring  it  to  be  the  duty  of  the  defendant  company  to  exer- 
cise reasonable  care  ancl  prudence  in  selecting  competent  ser- 
vants to  discharge  the  duties  assigned  them^, — though  stating 
the  law  correctly,  may  have  been  unnecessary  under  the  is- 
sues and  evidence.  But  they  could  not  have  been  mislead- 
ing,  in  view  of  the  fact  that  the  evidence  tended  to  show  that 
the  proximate  cause  of  the  injury  was  the  negligence  of 
Banker  in  taking  a  train  so  heavily  and  improperly  loaded 
over  a  defective  road.  The  answer  admits  that  plaintiff  and 
his  co-employes  were  engaged  in  the  work  of  constructing 
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defendant's  railway,  and  were  performing  their  labor  under 
the  supervision  and  direction  of  one  Henry  Banker.  "  The 
evidence  also,  as  well  as  the  pleadings,  showed  that  Banker 
was  the  representative  of  the  company  in  relation  to  plaintiff 
at  the  time  of  the  accident,  and  not  a  fellow  servant  of  a  com- 
mon master.  Hence  the  instructions  relating  to  servants  in 
different  departments  of  the  defendant's  service,  whether 
stating  correct  legal  propositions  or  otherwise,  could  not 
have  been  prejudicial  to  defendant.  It  is  unnecessary  to  con- 
sider the  instructions  further  in  detail.  The  charge  of  the 
court  was  full  and  explicit,  stating  the  law  correctly,  in 
substance,  as  to  the  material  matters  in  controversy  at  the 
trial.  No  proper  requests  to  charge  in  behalf  of  the  defend- 
ant were  refused,  except  so  far  as  they  have  been  otherwise 
given  in  substance,  i  he  cause  was  fairly  submitted  to  the 
jury  upon  the  law  applicable  to  the  evidence. 

As  to  the  question  of  damages,  little  need  be  said.  In  cases 
of  this  kind,  the  assessment  of  damages  must,  within  rea- 
sonable bounds,  be  confined  to  the  judgment  of 
the  juryl  This  court  has  never  been  disposed  to  en-  ^^^^ 
courage  extravagant  verdicts,  and  juries  in  this  ]1J^* 
state  nave,  as  a  rule,  been  conservative  in  such 
matters.  The  plaintiff  testified  that  he  *•  was  thirty-nine  years 
old  at  the  time  of  the  accident ;  was  always  a  healthy  man; 
was  six  feet  one  and  one-half  inches  tall;  strong  physically." 
The  testimony  further  shows  that  working  upon  the  railroad 
was  only  a  temporary  employment  of  plaintiff;  that  his  usual 
occupation  hacl  been  raercKandising  or  iron  mining  at  the 
east,  at  which  business  he  had  been  able  to  earn  $100  or  more 
per  month.  The  testimony  further  shows  that  both  of  plaint- 
iff*s  legs  were  so  crushed  as  to  render  amputation  necessary, 
—one  being  cut  off  about  four  inches  and  the  other  about  five 
inches  below  the  knee  ;  that  he  was  notable  to  straighten  out 
the  stumps  ;  and  that  he  has  no  means  of  support  except  his 
labor.  The  treatment  necessary  to  his  recovery  was  long 
and  painful.  Not  being  able  to  straighten  his  legs  at  the 
knee  joints,  artificial  limbs  cannot  be  adjusted,  so  his  only 
mode  of  personal  locomotion  is  by  dragging  himself  along 
upfMi  his  knees.  The  record  before  us  does  not  disclose  nor 
lead  to  the  conclusion  that  the  jury  were  influenced  either 
by  passion,  prejudice,  or  other  unworthy  motive  in  arriving 
at  their  verdict.  Under  the  circumstances,  we  do  not  feel 
warranted  in  declaring  the  damages  excessive.  The  judg- 
ment is  accordingly  affirmed. 

Risks  Assumed  by  Employes  Riding  in  Construction  Train  over  Newly 
Constructed  Road.— See  White  v,  Kennon.  (Ga.),  39  Am.  &  Eng.  R.  Cas. 
35o»  and  authorities  cited  in  note  to  this  case,  p.  338 ;  Meloy  v.  Chicago  & 
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N.  W.  R.Co.  (la.).  33  Am.  &  Eng.  R.  Cas.  358,  s.  c,  38  A/.  130 ;  Rosenbauni 
V.  St.  Paul  &  D.  R.  Co..  34  Id,  274 ;  Rochester,  N.  V.  &  P.  R.  Co.  v.  Brick. 
(N.  Y.)  21  Id.  605  ;  Madden  v.  Minneapolis  &  St.  B.  R.  Co.,  (Minn.)  18  Id 
63 ;  Trask  v.  California  S.  R.  Co.,  (CaL),  1 1  A/.  192. 

Admissibility  of  Expert  Testimony  as  to  Proper  Construction  of  RaHroail 
Applianee. — Setan/e,  notes  p.  131  and  154;  Graham  v,  Pennsylvania  Co. 
(P^)»  47  Am.  &  Eng.  R.  Cas.  522,  and  authorities  cited  in  note  in  p.  538. 


Richmond  &  Danville  R.  Co. 

V, 

Risdon's  Adm'r. 

{^  Virginia,  jjj.) 

Injury  to  Employe— Defective  Track— Unblocked  Frog.— The  court  cannot 
say  that  a  railroad  company  is  guilty  of  negligence  as  to  a  brakeman  em- 
ployed in  its  switchyard,  in  maintaining  unblocked  standard  frogs  at 
switch  intersections  in  such  yard. 

Obvious  Danger— Assumption  of  Risk  by  Employe — Unblocked  Frog. — A 
brakeman  employed  by  a  railroad  company  in  a  switchyard,  who  has  been 
working  for  a  long  time  over  standard  open  frogs,  and  who  has  had  op- 
portunity to  become  familiar  with  the  obvious  danger  thereof,  assumes  the 
risk  incurred  concerning  them,  and  the  company  is  not  liable  for  his  death 
resulting  from  his  catching  his  foot  in  such  frog  and  being  run  over,  al- 
'  though  the  frog  could  have  been  made  safe  by  blocking  it. 

Contributory  Negligence— Disobedience  of  Orders  in  Coupling  Cars.— On 
the  night  of  the  accident,  the  yard  master  ordered  the  plaintiff,  a  yard- 
brakeman,  to  uncouple  cars  which  were  standing  still  and.  then  ride 
them  back  on  a  switch.  Instead  of  obeying  orders  the  plaintiff  signaled 
the  engineer  to  back  and  stepping  between  the  moving  cars  to  uncouple 
them,  got  his  foot  fastened  in  an  open  frog  and  was  run  over  and  killed. 
//e/d,  that  the  plaintiff's  disobedience  of  orders  was  contributory  negli- 
gence and  the  proximate  cause  of  the  injury  and  his  administrator  cannot 
recover. 

Lewis,  P.,  dissenting. 

Error  to  Albemarle  Circuit  Court. 

The  defendant,  the  Richmond  &  Danville  R.  Co.,  appeals 
from  a  judgment  obtained  by  the  plaintiff  in  an  action  to  re- 
cover aamages  for  the  alleged  negligent  killing  of  plaintiff's 
intestate. 

C.  M.  Blackford,  for  plaintiff  in  error. 

S.  V.  Soiithall  and  D,  Hartnon,  Jr.,  for  defendant  in  error. 

Lacy,  J. — This  is  a  writ  of  error  to  a  judgment  of  the  cir- 
cuit court  of  Albemarle  county,  rendered  at  its  October 
term,  1889.  F.  P.  Risdon,  an  employe  of  the  plaintiff  in 
error  company,  was  employed  on  the  night  of 
0Mtitat«4.  ^j^^  2d  of  March,  1888,  in  the  company's  yard  at 
Charlottesville,  in  uncoupling  cars.     He  had  been  emplojred 
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as  a  3rard  brakeman,  and  had  much  experience  as  such.  On 
the  night  in  question  a  freight  train  arrived  in  the  yard,  and 
was  at  once  put  in  charge  «f  the  yard  crew,  consisting  of  the 
yardmaster,  Keys ;  the  engineer  of  the  yard,  Coleman,  who 
was  in  charge  of  the  yard  engine ;  Butler,  the  fireman  ,  and 
Risdon,  a  brakeman.  Keys  had  charge  of  the  crew,  and  gave 
orders  for  shifting  the  crew.  He  directed  that  two  cars 
should  be  placed  on  the  track,  on  the  east  side  of  what  is 
called  a  "three-throw  *'  switch,  which  is  fashioned  according 
to  the  following  diagram  :^ 

—and  two  on  the  siding  on  the  west  side  of  the  main  track 
at  this  three-throw  switch,  and  four  were  to  be  left  on  the 
main  track.  The  night  was  dark.  The  yard  engine  was 
hitched  by  its  pilot  to  the  south  end  of  the  train,  and  had  its 
front  towards  the  north.  Keys  ordered  the  train  to  move 
south  until  it  had  cleared  the  switch  some  70  feet.  He  then 
so  changed  the  switch  that  when  the  train  backed  it  would 
run  the  train  in  on  the  right  or  eastern  siding.  He  then 
walked  south  to  where  the  train  was  standing,  and  got  up 
on  the  south  end  of  the  second  car  from  the  rear,  and  un- 
coupled it  from  the  third,  and  gave  the  signal  to  the  en- 
gineer to  come  back,  and  rode  back  on  the  top  of  the  second 
car  holding  the  brake,  and  the  engineer  pushed  the  train 
upon  the  eastern  or  right  siding,  where  the  two  cars  were 
left  standing.  Keys  having  put  down  the.  brakes.  Before 
leaving  the  switch  Keys  told  Risdon  that  at  this  stage  he 
was  to  change  the  switch,  so  as  to  throw  the  train  on  the 
left  or  west  track,  and  then  to  uncouple  two  others,  signal 
the  enginner  to  come  back,  cut  the  two  cars  loose,  and  ride 
them  in  on  the  left  or  western  siding.  Risdon  did  change 
the  switch,  and,  standing  at  his  place  at  the  switch,  signaled 
the  engineer  to  come  back,  which  he  did  slowly,  about  four 
miles  an  hour,  and  as  the  train  coming  back  passed  Risdon 
he  ran  in  between  the  cars  to  Uncouple  them  while  in  mo- 
tion,  stepped  upon  the  middle  frog,  marked  "  5  "  on  the  dia- 
gram, got  his  foot  caught  fast,  and  was  run  over  and  killed, 
his  shoe  still  sticking  fast  in  the  frog.  His  administratrix 
sued  the  company,  and  recovered  damages  on  the  first  trial 
to  the  amount  of  $8,000,  but  this  verdict  the  trial  court  set 
aside,  and  avvarded  a  new  trial  to  the  defendant  company. 
At  the  second  trial  the  verdict  was  for  $7,250,  and  the  court 
refused  to  set  that  aside,  and  rendered  judgment  in  accord- 
ance therewith,  whereupon  the  defendant  applied  for  arid 
obtained  a  writ  of  error  to  this  court. 
All  the  evidence  is  certified,  and,  by  virtue  of  the  statute 

t  The  diagram  is  unnecessary  to  an  understanding  of  the  case. — Ed. 
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in  this  state,  (section  3484  of  the  Code  of  Virginia,)  the  evi- 
at€MM64«i-     dence  must  be  considered  according  to  the  weli- 
tnoiM  riik  •t  understood  rule  as  to  a  demurrer  to  evidence  so 
oiwBrvtff.       often  stated  here,  and  familiar  to  the  profession. 
Richmond  &  D.  R.  Co.  v.  Moore's  Adm'r,  78  Va,  96,  97.  15 
Am.  &  Eng.  R.  Cas.  239,  and  cases  citied.    Conceding  that  the 
frog  in  question  was  a  dangerous  frog,  that  it  was  the  only 
danorerous  frog  in  the  yard,  and  conceding  that  this  frog 
could  have  been  rendered  safe  by  blocking  it,  still  it  is  an 
established  fact  that  the  deceased  had  been  employed  in 
this  very  yard,  over  this  very  frog,  for  some  time  before, 
and  that  this  frog  was  under  his  eyes  at  all  times,  just  as  it 
was  when  his  foot  was  caught  in  it     It  is  also  true  that  the 
evidence  shows  that  this  frog,  like  all  other  frogs,  used  by 
this  company,   was  of  the  standard  kind, — was  a  standard 
frog.     If   this  deceased   person  was  an  employe  of  the  de- 
fendant company,  and  this  dangerous  frog  was  opeij  and  ob- 
vious, did  he  not  assume  the  risk  incurred  concerning  it  by 
being  in  the  company's  employment?     Nothing  is   better 
settled  than  that  the  implied  contract  between  the  employer 
and  emplove  is  that  the  latter  takes  upon  himself  all   the 
natural  risks  and  perils  incident  to  the   service.      When  a 
servant  enters  upon  an  employmen  the  accepts  the  service 
subject  to  the  risks  incidental  to  it.     An  employe  who  con- 
tracts   for   the   performance   of   hazardous   duties  assumes 
such  risks  as  are  incidental  to  their  discharge  from  causes 
open  and  obvious,  the  dangerous  character  of  which  causes 
he   had   opportunity   to   observe  and   ascertain.     If  a  man 
chooses  to  accept  employment  or  continues  in  it  with  the 
knowledge  of  the  danger,  he  must  abide  the  consequences, 
so  far  as   any  claim   against   the    employer   is   concerned. 
Clark's  Adm'r  v.  Richmond  &  D.  R.  Co.,  78  Va.  717,  18  Am. 
&  Eng.  R.    Cas.   78.     It  was   the  dutv  of  the  company  to 
exercise  all  reasonable  care  to  provide  and  maintain  safe, 
sound,  and  suitable  machinery,  roadway,  structures,  and  in- 
strumentalities; and  it  must  not  expose  its  employes  to  risks 
beyond   those  which  are  incident  to  the  employment,  and 
were  in  contemplation  at  the  time  of  the  contract  of  service ; 
and  the  employe  had  a  right  to  presume  that  the  company 
had  discharged  these  duties.     O'Connell's  Case,  20  Md.  212; 
Scally's   Case,  27   Md.    589;  Wonder's   Case,    32   Md.  419: 
Clark's  Adm'r  v,  Richmond  &  D.  R.  Co.,  supra\  Norfolk  & 
W.  R.  Co.  V.  Cottrell,  83  Va.  519,  31  Am.&  Eng.  R.  Cas.  240, 
and  cited  cases.     While  this  is  true,  however,  the  railroad 
company  is  not  the  insurer  of  the  safety  of  the  employes. 
Its  duty  to  them  is  discharged  by  the  exercise  of  ordinary 
care;  and  b}'  ordinary  care  is  meant  such  watchfulness,  cau- 
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tion,  and  foresight  as,  under  all  the  circumstances  of  the 
particular  service,  a  corporation  controlled  by  careful,  pru- 
dent  officers  ought  to  exercise.  Hence  it  is  not  required 
to  change  its  machinery  in  order  to  apply  every  new  inven- 
tion or  supposed  improvement  in  appliance,  and  it  may  even 
have  in  use  a  machine  or  appliance  for  its  operation'shown 
to  be  less  safe  than  another  in  use,  without  being  liable  to 
its  employes  for  the  non-adoption  of  the  improvement  pro- 
vided that  the  employe  be  not  deceived  as  to  the  degree  of 
danger  which  he  incurs.  Darracott  v,  Chesapeake  &  O.  R, 
Co.,  83  Va.  294,  31  Am.  &  Eng.  R.  Cas.  161.  The  frog  in 
question  was  of  the  standard  sort,  and  it  was  such  as  this 
employe  well  understood,  or  might  with  ordinary  care  have 
well  understood,  because  it  was  under  his  eyes  m  his  daily 
work,  not  only  here  but  at  ever}'  switch  at  which  his  duty 
called  upon  him  to  stand.  A  striking  illustration  of  this  is 
furnished  by  the  late  case  of  Stewart's  AdmV  v.  Newport 
News  &  M.  V.  R.  Co.,  86  Va.  988,  the  coal-chute  in  that  case 
being  characterized  as  a  "  man-trap,*'  as  this  frog  in  this  case 
has  been.  In  that  case  the  coal-pier  was  first-class  in  con- 
struction  in  every  respect,  yet  the  chutes  were  not  covered 
up.  In  this  case  the  frog  was  a  standard  frog,  but  it  was  not 
blocked.  In  the  case  of  Darracott  v.  Chesapeake  &  O.  R. 
Co.,  supra,  83  Va.  294,  and  page  161,  31  Am.  &  Eng.  R. 
Cas.,  the  duties  of  an  employe  are  set  forth,  where  it  is  said  . 
"And  he  must  inform  himself  as  far  as  he  reasonably  can, 
respecting  the  dangers  as  well  as  the  duties  incident  to  the 
service  upon  which  he  enters."  It  has  accordingly  been 
held  in  numerous  cases,  and  the  principle  is  elementary 
that  when  the  employe's  wilful  disobedience  of  the  com- 
pany's rules  IS  the  proximate  cause  of  the  injury  com- 
plained of,  no  recovery  can  be  had  of  the  company.  And, 
in  general,  any  negligence  of  the  employe  amounting  to  the 
want  of  ordinary  care,  which  is  the  proximate  cause  of  the 
injury,  will  defeat  an  action  against  the  cbmpany.  See. that 
case  and  the  cases  cited.  We  do  not  think  that  the  railroad 
company  was  guilty  of  any  negligence  in  having  this,  a  stand- 
ard frog,  at  this  and  overy  other  switch  on  its  line;  nor  was 
it  negligence  in  the  company  not  to  block  up  this  frog. 

But  this  employe  was  clearly  negligent  in  going  between 
these  moving  cars  in  the  dark  to  uncouple  them.     It  was 
contrary  to  his  orders,  which  were  to  uncouple 
and  ride  them  in.    He  might  have  uncoupled  them  i>«5«»wd 
while  standing,  before  he  started  them  by  his  sig-  Jrt"*/,JI.y**"' 
nal  to  the  enginee/  to  come  back ;  or  ne  might  BeritgeBee. 
have  suffered  them  to  run  in  on  the  left  siding  at 
the  three-throw  switch,  stopped  them   by  a  signal  from  his 
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lantern,  and  then  he  could  have  uncoupled  them  while  stand- 
ing still  on  the  siding ;  either  was  perfectly  safe,  and  one— 
the  first — safe  way  was  the  one  he  was  ordered  to  pursue;  but 
either  would  have  involved  a  walk  in  the  dark  ot  some  little 
distance,  which,  although  disagreeable,  would  have  been  safe, 
and  h«  could  have  done  this  as  easily  as  the  yardmaster,  who 
did  it  that  way  a  few  minutes  before,  before  his  eyes.  But 
he  chose  to  disobey  his  orders,  and  risk  it,  although  hazard- 
ous, and  ran  in  upon  his  perilous  venture, — perilous  at  night, 
with  or  without  the  presence  of  a  frog.  In  the  dark  he 
could  not  see  where  he  stepped.  A  rolling  stone,  a  small  hole, 
a  misstep  upon  the  side  of  a  rail  or  cross-tie,  or  on  anything 
casually  there  would  have  made  the  undertaking  danger- 
ous ;  but  here  was  a  frog  known  to  him  to  be  dangerous, 
and  which  he  knew  was  just  where  it  was,  and  was  obliged 
to  be  close  to  this  switch,  and  vet,  as  the  cars  passed  the 
switch,  he  ran  in  right  over  the  frog,  and  was  unfortunately 
caught  and  held  by  it,  and  met  a  horrible  death,  which  all 
humanity  must  deplore.  But  was  the  result  caused  by  any 
fault  or  neglect  of  duty  by  thecompany?  Wethinknot.  And 
was  not  his  own  inconsiderate  rashness  the  proximate  cause 
of  the  misfortune  which  befell  him?  We  think  it  was.  And 
it  follows  that  he  cannot  recover  damages  against  the  com- 
pany for  the  injury,  which  he  brought  upon  himself.  It  is 
clear  that  this  circuit  court  erred  in  its  judgment  in  refus- 
ing to  set  aside  this  verdict  and  grant  the  defendant  a  new 
trial,  and  the  said  judgment  must  be  reversed  and  annulled. 

HiNTON  and  Richardson,  JJ.,  absent. 

Lewis,  P. — I  dissent  from  the  opinion  of  the  court  in  this 
case.  I  am  at  a  loss  to  see  how,  upon  this  record,  such  a 
conclusion  could  be  reached.  There  were  two 
Kifcetof '  verdicts  for  the  plaintiff  in  the  court  below.  The 
diet.*'*'*  ^^^^  ^'^^^  f^^  $S,ooo,  which  was  set  aside;  the  sec- 
ond was  for  $7,250,  upon  which  judgment  was  en- 
tered; and  the  evidence  (not  the  facts)  is  certifaed.  The  case 
therefore  comes  before  us  as  on  a  demurrer  to  evidence. 
Code,  §  3484.  So  that  the  appellant  must  be  considered  as 
admitting  all  that  the  jury  could  reasonably  infer  from  the 
piaintifl*s  evidence,  and  as  waiving  all  its  own  evidence 
which  contradicts  the  plaintiff's  evidence  or  the  credit  of 
which  is  impeached,  and  all  inferences  from  its  own  evidence 
which  do  not  necessarily  flow  from  it.  This  important  rule, 
now  established  by  the  statute  in  such  cases,  although  recog- 
nized in  the  opinion  of  the  court  as  applicable  here,  has, 
nevertheless,  in  the  disposition  of  the  case,  as  it  seems  to  me, 
been  utterly  ignored,  and  the  case  dealt  with  as  though  we 


Digitized  by  LjOOQ  IC 


VOL.  48J  MASTER   AND   SERVANT.  249 

were  sitting  here  to  perform  the  ordinary  functions  of  a  jury. 
There  are   but  two  questions  in   the   case.       The  first  is 
whether  the  company  was  negligent;  and,  secondly,  whether 
the  plaintiff's  intestate  was  guilty  of  such  contributory  negli- 
gence as  to  defeat  a  recovery.    Upon  both  of  these  questions 
two  juries  have  found  in  favor  of  the  plaintiff,  and  the  last 
verdict  was  approved  by  the  learned  judge  who  presided  at 
the  trial,  and  saw  the  witnesses  and  heard  them  testify.     It 
is  under  the  latter  verdict  alone  that  the  defendant  in  error 
claims,  and  unless  that  verdict,  when  viewed  in  the  light  just 
mentioned,  be  probably  wrong,  it  is  our  duty  to  affirm  it,  ac- 
cording to  the  rule  established  by  decisions  of  this  court  al- 
most without  number.     There  is  no  dispute  as  to 
the   law  of  the  case.     It  is  not  contended  that  a  i>»»yef  cow- 
railway  company  is  the  insurer  of  the  safety  of  its  '^"^''."m- 
eraployes,  nor  that  it  is  bound  to  provide  only  the  ^um.  *^* 
best  and  safest  instrumentalities,  nor  that  it  is  re- 
quired to  change  its  machinery  in  order  to  apply  every  new 
invention  or  supposed  improvement  in  appliance.     But  it  is 
contended,  as  both  the  supreme  court  of  the  United  States 
and  this  court  have  repeatedly  declared,  that  it  r:iust  not  ex- 
pose its  employes  to  perHs  or  hazards  against  which  they 
may  be  guarded  by  proper  diligence  on  its  part ;  or,  in  other 
words,  that  it  is  bound  to  exercise  ordinary  care,  not  only  in 
supplying,  but  in  maintaining,  suitable  and  safe  instrumental- 
ities, including  a  safe  track.      Hough  v.  Texas  &  P.  R.  Co,,. 
100  U.  S.  213;  Baltimore  &  O.  R.  Co.  7a  McKenzie,  81  Va. 
71,  24  Am.  &  Eng.  R.  Cas.  395.     Now,  whether  or  not  this 
duty  in  the  present  case  has  been  performed  by  the 
<lefendant  company  was  peculiarly  a  question  for  ^<JII*f~^J**y. 
the  jurv  ;  for,  as  was  said  by  the  court  in  Cairing-  • 
ton  7\  Ficklin's  Ex'r,  32  Grat.,  (Va.)  670,  what  will  amount  to 
proof  of  negligence  is  necessarily  a  question  of  fact  de[)end- 
ing  upon  a  great  variety  of  circumstances  which  the  law  can- 
not define,  and   which   must   therefore    be  left  to  the  jury 
upon  the  particular  circumstances  of  each  case.     In  the  f)res. 
ent  case,  the  jury   having  found   negligence  on   the  part  of 
the  defendant,  I  do  not  see  how,  in  the  light  of  the  rule  ap- 
plicable to  a  demurrer  to  evidence,  and  giving  to  the  verdict 
the  weight  to  which  it  is  entitled,  that  finding  can  be  prop- 
ly  disturbed.     Richmond  &  D.  R.  Co.  v.  Medley,  73  Va.  499, 
7  Am.  &  Eng.  R.  Cas.  493;  South  West  Improvement  Co.  v. 
Smith's  Adm'r,  85  Va.  306.      That  the  frogs  were  dangerous 
is  not  disputed  ;    but  it  is  contended  that   they 
were  of  the  standard  pattern,  and  that  that  fact,  of       ^g,*"** 
itself,  repels  the  imputation  of  negligence.     From 
this  view  I  dissent.     If  a  standard  frog,  unguarded  and  situ- 
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ated,  as   this  one  was,  in   a  place  where   there  are  many 
tracks,  and  where  cars  are  shifted  at  all  hours  of  the  day  and 
night,  is  not  reasonably  safe,  then  the  company,  in  allowing 
it  to  remain  unguarded,  was  guilty  of  negligence,  and  the 
jury  rightly  so  found.     Nor,  upon  this  point,  are  we  left  to 
inference.     The  expert  evidence  for  the  plaintiff  is  conclusive 
that  the  dangerous  condition  of  the  frogs  could  easily  have, 
been  guarded  against  by  the  device  of  "filling**  them  with 
cinders,  which  simple  and  inexpensive  method  renders  them 
safe  to  those  whose  duties  call  them  upon  the  track,  and  at 
the  same  time  does  not  interfere  with  their  ordinary  use. 
The  witness  Perry,  who  for  a  number  of  years  was  in  the 
employ  of  the  defendant  company  as  roadfmaster,  testifies 
that  at  terminal  points,  or  in  yards  where  much  switching  is 
done,  the  frogs  ought  always  to  be  filled,  as  a  protection  to 
switchmen ;  and  this  is  so  well  understood,  he  says,  that  the 
laws  of  some  states    expressly  require  it  to  be  done.    And 
why  should  they  not  be  nlled?    Why  should  the  servant  be 
exposed    to    unnecessary    risks    that    can     so    easily    be 
guarded  against?       Is  the  rule  th^t  the  master  must  exer- 
cise reasonable  or  ordinary   care  a  meaningless  phrase, — a 
mere  jingle  of  words?       T  think  not.       As  was  said  in  the 
Hough  Case,  it  is  the  dutv  of  the  master  not  to  expose  the 
servant  to  perilsor  hazards  against  which  he  may  be  guarded 
by  proper  diligence  on  the  part  of  the  master,  and  that  the 
master  is  bound  to  observe  all  the  care  which  prudence  and 
the  exigencies  of  the  situation  require,  in  providing  the  ser- 
vant with  machinery  or  other  instrumentalities  adequately 
safe  for  use  by  the  latter.    And,  among  other  cases,  the  court 
cited  with  approval  an  English  case  in  the  exchequer  cham- 
ber, in  which  a  recovery  was  sustained  for  injuries  received 
by  the  servant  in  consequence  of  certain  dangerous  machin- 
ery being  allowed  to  remain  unfenced.     In  the  present  case 
prudence  and  the  exigencies  of  the  situation  clearly  required 
the  company,  I  think,  to  fill  the  frogs  in  its  yard,  or  other- 
wise to  protect  its  servants  against  them»  and  the  jury  were 
therefore  warranted  in  finding  that,  in    the  absence  of  such 
precautions,  they  were  not  adequately  safe  for  use  by  the 
deceased. 

But,  in  addition  to  this,  the  evidence  shows  that  the  par- 
ticular frog  which  caused  the  death  of  the  deceased  was  dif- 
ferent from  all  the  other  frogs  in  the  yard.  The  certificate  of 
the  evidence  also  stated  that  the  difference  was  explained  to 
the  jur)' ;  but  the  explanation  itself  is  not  in  the  record.  We 
are  therefore  to  infer  that,  in  the  judgment  of  the  jury,  this 
frog  was  more  dangerous  than  the  others,  and  that,  if  the 
others  were  "adequately  safe,*' it  was  not.     This  is  obviously    ' 
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a  most  important  point  in  the  case,  and  as  all  the  evidence  is 
not  before  us  upon  which  the  jury  acted,  the  presumption  is 
that  the  verdict  is  right,  especially  as  it  was  approved  by  the 
trial  judge.  McArter  v.  Grigsby,  84  Va.  159;  Adams  v. 
Hayes,  86  Va.  153.  That  the  present  case  widely  differs  from 
the  Clark  Case,  78  Va.  717,  which  was. the  case  of  an  over- 
head bridge,  and  from  the  Darracott  Case,  83  Va.  294,  31 
Am.  &  Eng.  R.  Cas.  161,  which  was  the  case  of  a  three-link 
coupling,  is  too  plain  to  require  discussion.  And  the  same 
remark  applies  with  greater  force,  if  possible,  to  the  Stewart 
Case,  86  Va.  988.  In  the  latter, case  the  deceased,  when 
killed,  was  not  only  a  trespasser,  but  had  been  expressly 
warned  against  the  dangers  of  the  place  where  he  recklessly 
walked  to  his  death.  It  is  contended,  however,  that  in  the 
present  case  the  deceased  knew  of  the  dangerous  character 
of  the  frog  in  questioti,  and  that  his  own  negli- 
gence was  the  proximate  cause  of  his  death.  There  *«•«*  «'  *•- 
is  no  proof  that  he  was  acquainted  with  the  charac-  J*"^^J^  ^r 
terof^the  frog;  and,  viewing  the  case  in  the  light  fairer. 
of  a  demurrer  to  evidence,  the  presumption  is  that 
he  was  not.  The  evidence  is  that  at  the  time  of  his  death  he 
"  was  not  regularly  engaged  in  tjie  yard,"  and  that  he  was 
working  that  night  in  another  man's  place.  Nor  is  there  any 
proof  that  he  ever  saw  the  frog  at  all,  or  that  he  had  any  op- 
portunity of  seeing  it.  The  night  was  dark,  and  it  does  not 
appear  that  his  attention  had  been  called  to  it.  It  is  true,  he 
had  been  a  brakeman  in  the  yard  before,  but  when,  or  how 
long,  he  was  there  does  not  appear.  Nor  was  it  proved  that 
the  frog  was  there  at  that  tjme;  non  constat  it  was  not  put 
there  afterwards.  Yet  the  statement  in  the  opinion  of  the 
court  that  the  frog  "  was  known  to  him 'to  be  dangerous** 
constitutes  in  large  measure  the  basis  for  the  reversal  of  the 
judgment.  It  was  certainly  not  a  necessary  inference  from 
the  fact  of  his  previous  employment  in  the  yard  that  the  iro^ 
was  there  at  the  same  time,  and  the  burden  of  proving  con- 
tributory negligence  was  on  the  defendant.  South  West 
Improvement  Co.  v.  Andrew,  86  Va.  270. 

Then,  was  it  negligence  on  the  part  of  the  deceased  to  go 
in  between  the  moving  cars  to  uncouple  them  ?  The  jury 
found  that  it  was  not,  but  the  court  is  of  opinion 
that  it  was.  I  think  the  jury  were  right.  There  ^iV?nVe.'' 
is  no  rule  of  the  company  forbidding  its  employes  "**  **"*** 
to  uncouple  cars  while  in  motion  (or  at  least  no  such  rule 
was  proven) ;  and  it  was  the  constant  lind  "  notorious  "  habit 
of  the  men  to  do  it.  Keys,  the  yardmaster,  testifies  that  he 
did  it  himself.  It  was  proved,  moreover,  that  it  is  not  re- 
garded, among  railroad  men  of  reasonable  judgment,  as  dan- 
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gerous  or  incautious  to  go  between  cars  moving  at  the  rate 
of  three  or  four  miles  an  hour  to  uncouple  them ;  and  it  was 
only  at  the  rate  of  four  miles  an  hour  that  the  train  was 
moving  when  the  deceased  was  killed.  "  I  could  do  it/' says 
Gay,  a  contractor  in  the  defendant's  employ,  "  with  perfect 
safety ;"  and  there  is  other  evidence  to  the  same  effect  But 
it  is  said  that  the  deceased,  in  going  in  between  the  cars, 
violated  the  express  order  of  his  superior  officer,  and  hence 
assumed  the  risk  of  doing  so.  Upon  this  point  I  am  conteat 
to  let  the  evidence  speak  for  itself.  The  witness  Keys,  under 
whose  charge  the  deceased  was,  testified  that  in  executing 
the  order  given  him  to  uncouple  and  sidetrack  two  of  the 
cars,  he  (the  deceased)  "  had  four  things  to  do,  viz.:  (i)  To 
throw  the  switch ;  (2)  to  signal  the  engmeer  back  :  (3)  to  cut 
the  car  loose ;  and  (4)  to  get  upon  the  car  and  bring  it  back," 
—all  of  which  things  he  had  to  do  successfully,  it  was  ala» 
the  duty  of  the  engineer  to  obey  the  signal,  and  it  must  be 
presumed,  in  the  absence  of  evidence  to  the  contrary,  that  he 
obeyed  it  promptly.  Then  to  obey  the  order  to  cut  the  car 
loose  and  "ride  it  in,"  after  signaling  the  engineer  to  move, 
the  deceased  was  obliged  to  go  in  between  the  moving  cars, 
as  he  did,  and  as  "the  universal  custom  "  of  switchmen  in 
that  yard  was.  And  here  it  may  be  remarked  that,  if  this 
custom  was  universal  and  notorious,  as  the  evidence  shows  it 
was,  without  any  rule  of  the  company  against  it,  then  the 
jury  had  a  right  to  infer  that  it  was  followed  with  the  acqui- 
escence of  the  company.  It  is  true,  the  same  witness,  in  a 
subsequent  part  of  his  examination,  says  he  told  the  deceased 
not  to  go  in  between  the  cars,  and  that  he  often  told  him  not 
to  go  between  moving  cars.  He  says,  however,  the  de- 
ceased was  "  not  more  venturesome  than  others,"  and  it  is 
fairly  inferable,  I  think,  that  these  orders  were  given  in  a 
general  way,  and  on  some  other  occasion  or  occasions  than 
the  one  in  question.  At  all  events,  if  such  an  order  was  given 
at  that  time,  it  was  totally  irreconcilable  with  the  positive 
order  above  mentioned  ;  for  to  have  ordered  the  deceased  to 
signal  the  train  back,  and  then  to  uncouple  and  ride  the  car 
in,  but  not  to  go  between  the  cars,  would  have  been  very 
much  like  ordering  one  to  swim  but  not  to  go  near  the 
water.  It  is  very  clear,  I  think,  that  there  is  nothing  in  the 
record  to  justify  an  ajipellate  court  in  setting  aside  the  ver- 
dict of  the  jurv,  and  that  the  judgment  of  the  circuit  court 
ought  to  be  affirmed. 

Injury  to  Employes  Caused  by  Catching  Foot  in  Open  Frog. — See  Alcorn  v. 
Chicaao  &  Alton  R.  Co.,  (Mo.),  ante  138,  and  authorities  cited  in  note  152; 
ijulf  C.  &  S.  F.  R.  Co.  ?/.  Walker,  (Tex.).  37  Am.  &  Eng.  R.  Cas.  342,  note 

347. 
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Ritkiof  Employment  Assumed  by  Railroad  EmployeSi 

Risk  of  Injury  from  Defective  Track. — In  an  action  against  a  railroad 
company  for  injuries  to  an  employe  while  going  to  his  work  on  a  hand-car 
•wing  to  the  defective  condition  of  the  track,  it  is  proper  for  the  court  to 
refuse  to  charge  that  '*  when  plaintiff  accepted  employment  as  a  section 
hand  he  assumed  all  risks  ordinarily  incident  to  such  employment,"*whcre 
the  court  has  alrieady  charged  that  the  defendant  was  onfy  liable  in  case  of 
its  failure  to  use  reasonable  care  and  diligence  in  keeping  its  roadway  in 
repair.    Southern  Pacific  R»  Co.  v,  Aylward,  79  Tex.  675. 

A  section  hand  on  a  railroad  who  knows  the  general  condition  of  the 
track  to  be  defective  in  certain  particulars,  assumes  the  risk  of  injury  from 
all  defects  of  that  nature,  although  he  may  not  have  known  of  the  particu- 
lar defects  which  caused  the  injury.    Green  v.  Cross,  79  Tex.  130. 

Risk  of  Injury  to  Brakemanfrom  Unblocked  Frogs,  —In  St.  LoUis,  I.  M.  & 
S.R.  Co.z^.  Davis,  (Ark..  March  21, 1891),  15  S.  W.  Rep.  895.  it  was  held  that 
an  expenenced  brakeman  assumes  the  risk  of  injury  resulting  from  the 
faa  that  the  frogs  on  the  railroad  are  not  blocked,  and  in  an  action  by  him 
to  recover  damages  for  such  injurv,  the  questions  whether  the  company 
could  have  promoted  the  safety  of  its  servants  by  blocking  the  frogs  and 
whether  its  duty  of  reasonable  care  exacted  this,  cannot  affect  the  result. 
The  court  said : 

"  Unblocked  frogs  were  in  universal  use  on  the  roads  in  this  state,  includ- 
ing the  entire  ro^d  of  the  defendant.  The  injured  employe  knew  when  he 
entered  the  defendant's  service  that  its  frogs  were  unblocked,  and  if  there 
was  danger  in  their  use  he  knew  it  was  an  incident  to  the  service  he  was  en- 
tering. When  a  master  employs  a  servant  to  do  a  particular  work,  with  a 
particular  kind  of  implements  or  machine,  he  agrees  that  they  are  sound 
and  fit  for  the  purpose  intended,  so  far  as  ordinary  care  and  prudence  can 
discover;  but  does  not  agree  that  they  are  free  from  danger  in  their 
use.  The  servant  agrees  to  use  in  the  service,  the  particular  kind  of  im- 
plements or  machine,  and.  if,  under  such  circumstances  harm  comes  to 
him,  it  must  be  ranked  among  the  risks  he  assumed  when  he  entered  the 
service.  Lake  Shora  &  M.  S.  R.  Co.  v,  McCormick,  74  Ind.  447,  5  Am.  k. 
Eng.  R.  Cas.  474 ;  McGinn  is  v,  Canada  Southern  Bridge  Co.,  49  Mich.  466. 
8  Am.  &  Eng.  R.  Cas,  135;  Sweeney  v.  Berlin  &  J.  Envelope  Co.,  loi  N. 
Y.  520.  Such  is  the  express  holding  of  the  courts  of  Massachusetts,  Illi- 
nois, and  Kansas,  in  rases  in  which  the  negligence  charged  was  in  the  use 
of  unblocked  frotjs.  Chicago,  R.  I.&  P.  R.Co.  v,  Lonergan,  118  111.  41,  28 
Am.  &  Eng.  R.Cas.  491 ;  Wood  v.  Locke,  147  Mass.  604;  Rush  v.  Missouri 
Pac.  R.  Co.,  36  Kan.  129.  28  Am.  &  Eng.  R.  Cas.  484,  and  this  court  so  ruled 
in  the  case  of  Davis  v,  St.  Louis.  I.  M.  &  S.  R.  Co.,  53  Ark.  1 17,  44  Am.  & 
Eng.  R.  Cas.  690.    See  Grand  v,  Michigan  Cent.  R.  Co.,  83  Mich  564. 

**  We  think  confusion  has  sometimes  crept  into  cases  like  this  from 
the  effort  to  determine  them  by  the  rules  of  contributory  negligence.  Wc 
do  not  think  they  necessarily  furnish  the  correct  criterion  for  determina- 
tion, but  that  the  contract  of  employment  is  a  necessary  element  of  con- 
sideration. It  is  an  elemental  principle  that  an  employe,  when  he  enters 
into  service  agrees  to  assume  all  risks  ordinarily  incident  to  his  employ- 
ment :  and  if  he  is  of  mature  years,  experienced  in  the  business  undertaken, 
and  knows  what  instninventahties  are  to  be  used  by  him,  he  contracts  that 
he  will  assume  the  risks  incident  to  using  that  class  of  instrumentality,  as 
veil  as  any  other  risk  incident  to  the  business,  and  if  the  master  use  proper 
oare  in  providing  the  kind  contemplated,  the  employe  cannot  com(>lain, 
although  some  other  kind  would  have  been  less  dangerous ;  his  contract 
hashes  hn  complaint,  regardless  of  his  negligence.  Such  case  is  to  be  dis- 
tingoishcd  from  that  of  the  traveler  upon  a  highway,  who  encounters  an 
^bstniction,  n^Ugently  erected  by  another,  which  he  reasonably  believf^s 
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he  can  pass  in  safety,  but  is  injured  in  attempting  it,  as  was  Box's  Case,  52 
Ark.  368,  for  iii  tlie  latter  case  the  right  of  recovery  is  unfettered  by  the 
doctrine  of  assumed  risks,  and  will  be  defeated  only  if  the  negligent  act  of 
the  traveler  contributed  to  his  injury.  Whether  it  can  be  distinguished 
from  the  case  in  other  states,  where  an  employe  continued  service  after  aA 
instrufneniality  fell  out  of  repair,  and  thereby  received  injury,  is  a  question 
we  need  not  consider.  See  Snow  ?'.  Housatonic  R,  Co.,  8  Allen,  (Mass), 
441  :  Patterson  v.  Pittsburg  &C.  R.  Co..  76  Pa.  St.  389;  Colorado  Cent.  R. 
Co.  7/.  Ogden,  3  Colo.  500 ;  Lasure  v.  Graniteville  Mfg.  Co.,  18  S.  Car.  276. 
As  the  deceased  took  employment  contemplating  the  use  of  unblocked 
iro^s,  no  instruction  should  have  been  given  as  to  negligence  predicated 
upon  that  fact,  and  the  court  erred  in  giving  the  first  and  third  instruc- 
tions on  the  prayer  of  the  plaintiff.  " 

In  Seeley  7/.  Southern  Pac.  R.  Co.  (Utah,  March  4,  1890),  20  Pac.  Rep. 
751,  it  was  held  that  the  risks  of  employment  assumed  by  an  employe  of 
a  railroad  company  do  not  include  the  dangers  arising  from  the  neglect  of 
the  company  to  use  safety  blocks  in  frogs  on  its  track,  that  being  a  rea- 
sonable means  to  prevent  injury  to  employes  making,  couplings.  Where 
a  freight  conductor  was  killed  by  catching  his  foot  in  a  open  frog  while 
making  a  coupling,  it  was  held  that  it  was  not  necessary  that  he  should 
have  given  the  company  notice  of  the  danger  from  open  frogs  and  that  he 
did  not  assume  the  risk  of  danger  therefrom  by  continuing  in  his  employ- 
ment, after  knowing  that  a  safety  block  would  remove  the  perils. 

/^i'sJ^  of  Injury  from  Piles  of  Logs  near  Track, — One  who  has  worked  in 
the  yard  of  a  railroad  company  as  section  man  for  fifteen  months,  takes  upon 
himself  the  risk  to  which  certain  piles  of  logs  near  a  track  exposes  him  where 
it  is  impossible  to  suppose  that  he  did  not  know  that  they  were  there.  The 
court  said :  "  He  was  working  within  three  feet  of  them,  and  had  been  at 
work  near  them  two  hours.  The  danger  caused  by  their  presence  to  one 
on  the  track  opposite  them  was  that  they  would  be  in  his  way  when  it 
might  become  necessary  hurriedly  to  leave  the  track  to  escape  an  approach- 
ing train  or  engine,  and  that  they  might  prevent  his  getting  away  in  time, 
or  cause  him  to  stumble,  and  perhaps  fall  back  upon  the  track  in  an  at- 
tempt to  get  away.  To  appreciate  that  danger  required  no  skill  or  expert 
knowledge.  It  was  as  obvious  to  one  man  of  ordinary  common  sense  as 
to  another.  True,  it  might  not  always  be  in  the  mind  of  one  working  on 
the  track  at  that  place.  He  might,  in  the  hurry  of  the  moment,  and  per- 
haps temporary  confusion  of  mind  caused  by  the  necessity  of  at  once  get- 
ting out  of  the  way,  forget  the  danger  from  the  piles  or  logs ;  but  that  was 
one  of  the  things  the  risk  of  which  he  had  assumed.  "  Bengston  v,  Chi- 
cago, St.  P.  «&  O.  R.  Co.,  (Minn.  Dec.  12,  1891),  50  N.  W.  Rep.  531. 

Risk  of  Injury  from  Overhanging  Rock  Falling  on  Track. — Where  a 
railroad  company  has  left  a  mass  of  rock  m  a  cut  in  such  a  position  that  it 
is  liable  to  fall  upon  the  track,  the  danger  is  not  one  with  knowledge  oi 
which  the  trainmen  are  chargeable  where  it  is  ^hown  that  they,  when  on 
the  train,  are  on  a  level  with  the  rocUl  which  does  not  look  dangerous  from 
that  point ;  and  they  will  not  be  held  to  have  assumed  the^risk  unless 
knowledge  is  proved.     Bean  v.  Western  N.  Car.  R.  Co.,  107  N.  Car.  731. 

Risk  of  Injury  from  Maintenance  of  a  Dangerous  Switckstand  ai  Side 
of  Track,— h\  Boss  v.  Northern  Pacific  R.  Co.,  (N.  Dak.,  July  31,  1891), 
49  N.  W.  Rep.  655,  it  was  held  that  an  employe,  upon  entering  the  ser- 
vice of  a  railroad  company,  has  the  right  to  assume  that  the  railroad  and 
its  appu  rtenances  are  so  constructed  as  to  render  him  safe  in  the  performance 
of  his  duties,  and  that  he  will  not  needlessly  be  exposed  to  extraordinary 
risks  of  which  he  has  no  notice,  or  of  which  he  is  not  chargeable  with  notice. 
Such  employe  does  not  assume  the  risk  arising  from  the  erection  and  main- 
tenance of  a  switchstand  and  target  of  such  height,  and  in  such  position  and 
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condition,  that  the  target  will  sometimes  come  in  contact  with  the  sides  of 
the  cars  of  passing  trains ;  particularly  when  such  employe  of  the  company 
knows  that  the  rules  of  the  company  prohibit  the  erection  of  any  such 
switchstand  within  less  than  six  feet  of  the  track.  The  court  said  :  "  An 
employe,  upon  entering  the  service  of  a  railway  company,  has  the  right  to 
assume  that  the  railway  and  its  appurtenances  are  so  constructed  as  to 
render  him  safe  in  the  performance  of  his  duties,  and  that  he  will  not  need- 
lessly be  exposed  to  any  extraordinary  risk  of  which  he  has  no  notice. 
St.  Louis.  Ft.  S.  &  W.  R.Co.  z/.  Irwin.  37  Kan.  701 ;  Baltimore  &  O.  R.  Co.. 
V.  Rowan.  104  Ind.  88,  23  Am.  &  Eng.  R.  Cas.  390  ;  Houston  &  T.  R.  Co. 
V.  Oram,  49  Tex.  342 ;  Chicago  &  N.  W.  R.  Co.  v.  Swctt,  45  111.  197 :  Chi- 
cago &  L  R.  Co.  7/.  Russell,  91  111.  298.  Nor  does  he  assume  the  risk  aris- 
ing from  the  erection  of  a  high  switchstand  and  signal  so  near  the  track 
that,  at  best,  it  clears  the  cars  but  a  few  inches,  particularly  when  he  knows 
the  rules  of  the  company  forbid  the  erection  of  any  such  structure  in  such 
position.  Pidcock  v.  Union  Pac.  R.  Co.,  5  Utah  612;  Scanlon  v,  Boston 
&  A.  R.  Co.,  147  Mass.  484.  38  Am.  &  Eng.  R.  Cas.  48  ;  Bosst/.  Northern 
Pac.  R.  Co.,  5  Dak.  308.  Nor  can  we  say  that  plaintiff,  in  the  ordinary 
exercise  of  his  faculties,  was  bound  to  know  the  condition  of  that  switch 
stand.  It  is  true  that  he  had  passed  it  upon  this  train  nearly  every  day 
for  two  weeks  ;  but  he  had  no  duty  to  perform  in  connection  with  the  run- 
ning of  the  train, — nothing  in  any  manner  that  would  be  likely  to  call  his 
attention  to  the  condition  of  this  switchstand.  Under  such  circumstances 
it  would  be  only  natural  that  he  should  pass  it  without  notice.  We  do  not 
see  why  he  should  be  charged  with  knowledge  of  its  condition  simply  be- 
cause be  had  fussed  it,  any  more  than  any  passenger  who  had  passed  it 
an  equal  number  of  times.  St.  Louis.  Ft.  S.  &  W.  R.  Co.z/.  Irwin,  supra, 
and  ridcockz/.  Union  Pac.  R.Co.  supra.  It  is  undisputed  that  plaintiff  had 
no  actual  knowledge  of  the  existence  of  this  danger.  Had  he  seen  it,  duty 
and  self  preservation  alike  would  have  required  him  to  avoid  it,  if  possible. 
Had  he  known  of  its  existence,  or  had  he  been  chargeable  with  such  know- 
ledge, perhaps  it  would  have  been  negligence  on  his  part  not  to  have 
watched  for  and  guarded  against  it.  But  it  cannot  be  said,  as  a  matter  of 
law.  that  plaintiff  was  negligent  in  not  looking  ior  an  object  of  the  exist- 
ence of  which  he  had  no  knowledge,  and  which  he  had  a  legal  right  to  pre- 
sume did  not  exist. " 

RisJ^  of  Injury  from  Excessive  Speed  of  Locomotive. — In  an  action  for  an 
injury  to  an  employe,  the  plaintiff  alleged  negligence  on  the  part  of  the 
defendant  in  running  its  engine  at  a  dangerous  rate  of  speed.  The  plaint- 
iff introduced  an  ordinance  of  the  city  prohibiting  the  running  of  trains 
within  the  limits  of  the  city  at  a  greater  rate  of  speed  than  four  miles  per 
hour,  and  gave  testimony  to  show  that  at  the  time  of  the  accident  the 
speed  of  the  engine  exceeded  that  rate.  The  court  held,  however,  that  if 
the  running  of*  trains  in  the  yard  at  a  greater  rate  of  speed  than  four  miles 
per  hour  was  its  mode  of  transacting  its  business,  and  that  the  risks  to 
which  it  subjected  the  plaintiff  were  known  to  him  while  in  its  employ- 
ment, he  assumed  such  risks.  "  The  servant  *  *  *  by  continuing  in 
the  employment  with  knowledge  of  the  dangers,  takes  upon  himself  the 
risk."  Bengston  v.  Chicago,  St.  P.,  M.  &  O.  R.  Co.  (Minn.  Dec.  12, 1891), 
50  N.W.  Rep.  531. 

Risk  of  Injury  from  Handling  Disabled  Cars* — In  an  action  to  recover  for 
injuries  to  plaintiff  alleged  to  have  been  caused  by  defendant's  negligence, 
these  facts  appear^:  Plaintiffwasabrakeman  employed  in  defendant's  yard 
at  S.;  there  were  inspectors  whose  duty  it  was,  on  the  arrival  of  every 
train  in  the  yard,  to  examine  each  car.  and  if  any  injury  or  defect  was  dis- 
covered! to  remove  the  car  from  the  train  and  place  it  upon  a  track 
k^own  as  the  *'  cripple  track  "  for  repairs,  and  in  this  work  the  plaintiff 
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was  employed.  In  attempting  to  couple  two  cars,  one  of  which  had  a 
broken  draw-head,  in  order  that  the  latter  mi^ht  be  placed  on  said  track, 
plaintiff  was  injured-.  The  defect  might  easily  have  been  seen.  H^ld, 
that  the  action  was  not  maintainable ;  that  plaintiff  took  the  necessary 
risk  of  his  employment,  one  of  the  purposes  of  which  was  to  handle  and 
remove  disabled  cars;  that,  under  the  circumstances,  he  had  no  right  to 
assume  that  the  couplings  were  perfect ;  if  he  did  not  know  the  condition 
of  the  one  which  caused  the  injury,  he  was  bound  to  assume  that  it  might 
be  disabled  and  govern  his  action  accordingly,  and  so  was  chargeable  with 
negligence.     Arnold  v,  Delaware  &  Hudson  Canal  Co.,  125  N.  Y.  15. 

Risk  of  Running  Hand-car  in  Darkness — Collision  with  Freight  Cars.— 
An  employe  in  charge  of  a  hand-car  on  a  railway  track,  whose  duty  it  was 
to  return  with  it  before  night,  stopped  by  the  way,  and  spent  the  evening 
in  social  pleasure  at  neighboring  saloons,  and  wrongfully  delayed  his 
return  until  it  became  too  dark  to  observe  freight-cars  which  had  in  the 
meantime  been  left  by  the  railway  company  standing  on  the  track.  Held, 
that  he  volunurily  took  the  risk  of  running  his  car  in  the  darkness,  under 
the  circumstances.     Sliney  v.  Duluth  &  W.  R.  Co.,  46  Minn.  384. 

Risk  of  Negligent  Obstruction  of  Track  by  Other  Employes, — A  loco- 
motive engineer  does  not  assume  the  risks  incident  to  a  negligent  ob- 
struction of  the  track  by  other  employes  merely  because  he  entered  the 
service  with  knowledge  that  such  employes  might  be  negligent  in  that  re- 
spect, and  that  the  company  had  adopted  rules  regulating  the  conduct  of 
engineers  for  the  purpose  of  preventing,  as  far  as  possible,  collisions  in 
such  cases.     Hall  v.  Cliicago,  B.,  &  N.  R.  Co.,  46  Minn.  439. 

Risk  of  Injury  Happening  in  Execution  of  Dangerous  Errand. — A  rail- 
road corporation  is  not  liable  to  an  employe  (in  this  case  an  engineer)  fur 
an  injury  happening  to  him  in  executing  an  errand  of  danger, 
upon  which  he  is  sent  by  the  superintendent  of  the  corporation,  unless  the 
superintendent  be  guilty  of  negligence  in  ordering  the  dangerous  act  to  be 
performed.  Lasky  7'.  Canadian  Pacific  R.  Co.  (Me.,  May  25,  1891),  22 
Atl.  Rep.  367. 

Risk  Assumed  by  Sleeping  in  Caboose  Standing  on  Side  Track  and  Struck 
by  Other  Cars. — In  Jacobs  v.  Lake  Shore  &  M.  S.  R.  Co.,  84  Mich  299,  the 
court  held  that  a  verdict  was  properly  directed  for  the  defendant,  since 
under  the  undisputed  fact  the  plaintiff  should  be  held  to  have  accepted 
the  risk  of  the  caboose  car,  in  which  he  was  sleeping  while  it  was  standing 
upon  an  extension  track  used  early  in  the  night  to  shove  cars  in  upon, 
being  struck  by  such  cars,  and  therefore  to  have  no  cause  of  action  on  ac- 
count of  the  injuries  received  in  consequence^f  such  collision. 

Risk  Assumed  by  Flagman  in  Riding  on  root-board  of  Locomotive,— \n 
Dan  vie  7/.  Southern  Pacific  R.  Co..  42  La.  Ann.  686,  it  was  held  that  a  flag- 
man riding  upon  the  foot-board  of  a  locomotive,  who  jumps  upon  the  track 
between  the  rails  and  is  run  ovjsr  and  killed,  can  have  no  cause  of  action 
against  the  company,  since  he  is  held  to  have  assumed  the  risks  of  his  em- 
ployment. 

Risk  of  Work  not  Obviously  Dangerous. — Where  the  work  which  an  em- 
ploye IS  ordered  to  do  is  not  obviously  dangerous,  or  is  of  such  a  nature 
that  there  may  be  a  difference  of  opinion  in  the  minds  of  reasonable  and 
prudent  persons  in  regard  to  it.  he  is  not  obliged  to  set  up  his  judgment 
against  that  of  his  master  or  to  do  the  work  at  his  own  risk.  Harrison  v. 
Denver  &  R.  G.  R.  Co.  (Utah.  Oct,  3.  1891),  27  Pac.  Rep.  728. 

Risk  o^  Injury  to  Car-coupler — Stumbling  over  Rail. — In  Mobile  &  O.  R. 
Co.  V.  George  (Ala.  Nov.  4,  1891),  10  So.  Rep.  146,  the  evidence  showed 
that  the  plaintiff  stepped  in  between  the  eng^ine  and  the  car  to  puy  out  a 
coupling  pin ;  that  being  unable  to  do  so  he  signaled  to  the  engineer  to 
"  give  slack,"  and  that,  as  the  engineer  moved  his  engine,  the  plaintiff 
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stumbled,  owing  to  the  heel  of  his  shoe  having  caught  on  the  top  of  a 
guard-rail,  and  fell  across  the  pilot  of  the  engine.  The  defendant  re- 
quested the  court  to  charge  that  if  the  plaintiff's  injuries  were  the  direct 
result  of  an  accident  incident  to  the  business  in  -which  he  was  engaged,  he 
could  not  recover.  The  court  refused  to  give  the  instruction.  Held,  that 
this  was  error. 

Risk  Assumed  by  Section  Foreman  in  Handling  Rails. — In  Atchison,  T.  & 
S.  F.  R.  Co.  V.  Schroeder  (Kan.,  Nov.  7,  1891),  27  Pac.  Rep.  965,  the  court 
held  that  a  section  foreman  employed  by  a  railroad  company,  who  re- 
ceived injury  while  handling  heavy  rails  without  a  sufficient  number  of  as- 
sistants, was  not  entitled  to  recover,  since  this  was  a  risk  of  the  employ- 
ment which  he  voluntarily  assumed.  The  court  said  :  *'  We  shall  consider 
this  case,  however,  upon  the  theory  of  the  plaintiff,  and  that  is,  that  he 
desired  additional  help;  that  additional  help  was  necessary;  that  he 
asked  for  it;  that  the  railroad  company,  through  its  roadmaster,  refused 
to  give  him  any,  and  threatened  to  discharge  him  if  he  could  not  perform 
his  duties  without  additional  help;  and  that  the  injury  occurred  because 
of  a  want  of  sufficient  help.  This  is  substantially  what  the  plaintiff  alleged 
in  his  petition,  and  what  his  testimony  showed  on  the  trial.  His  testi- 
mony shows  that  the  order  from  the  roadmaster  to  reduce  his  force  to  one 
man  only  besides  himself  was  received  on  November  30,  1885,  and  his  in- 
jury did  not  occur  until  February  17,  1886.  It  was  therefore  not  an  order 
to  perform  some  duty  on  such  snort  notice  that  he  did  not  have  a  suffi- 
cient time  for  reflection  or  consideration  before  he  encountered  the 
danger.  He  protested  against  the  order  according  to  his  own  testimony, 
but  it  was  not  revoked  or  modified,  and  he  had  no  reason  to  believe  or  to 
hope  that  it  would  be  revoked  or  modified.  We  think  the  principles  dis- 
cussed and  decided  in  the  case  of  Rush  v,  Missouri  Pac.  R.Co.,  36  Kan.  129, 
28  Am.  &  Eng.  R.  Cas.  484,  et  seg.,  are  controlling  in  the  present  case.  In 
that  case  an  elaborate  opinion  was  delivered,  which  see.  In  the  case  of 
Leary  v,  Boston  &  A.  R.  Co.,  139  Mass.  580,  23  Am.  &  Eng.  R.  Cas.  383, 
the  following  is  decided  :  *  If  a  servant,  of  full  age  and  ordinary  intelli- 
gence, upon  being  required  by  his  master  to  penorm  other  duties,  more 
dangerous  and  complicated  than  those  embraced  in  his  original  hiring, 
undertakes  the  same,  knowing  their  dangerous  character,  although  un- 
willingly and  from  fear  of  losing  his  employment,  and  is  injured  by  reason 
of  his  ignorance  and  inexperience,  he  cannot  maintain  an  action  against  the 
master  for  such  injury.'  Syllabus.  In  the  case  of  Gulf  C.  &  S.  F.  R.  Co.  ?'. 
Drew,  59  Tex.  10,  the  following  is  decided .  '  The  master  is  not  liable  in 
damages  for  an  injury  to  his  employe  which  results  from  the  use  of  defec- 
tive machinery,  if  the  employe  has  full  notice  of  the  defect  and  of  danger 
which  will  attend  continuing  the  employment.  The  simple  protest  by  the 
employe  against  the  use  of  the  machinery,  when  directed  to  use  it,  will  not 
vaiy  the  rule,  if,  when  having  knowledge  of  the  risk,  he  obeys  the  order.' 
Syllabus.  In  the  case  of  Mad  River  &  L.  E.  R.  Co.  v.  Barber,  5  Ohio  St. 
542.  the  following  is  decided  .  *  It  is  the  duty  of  a  railway  company  to  fur- 
nish the  necessary  and  proper  number  of  hands  for  the  safe  management 
of  its  trains ;  and  for  a  delinquency  in  this  particular  the  conductor  of  a 
train  has  a  right  to  decline  his  charge,  or  refuse  to  run  the  train.  But 
where  he  takes  the  charge,  and  runs  his  train  for  a  len^h  of  time  without 
a  sufficient  number  of  hands,  he  voluntarily  assumes  the  risk,  and  waives 
the  obligation  of  the  company  in  this  respect  as  to  himself,  and,  if  in- 
jured by  means  of  such  delinquency  on  the  part  of  the  company,  he  is 
without  a  remedy  against  the  company  for  damages.'  Syllabus.  Also  in 
the  case  of  Woodley  v.  Metropolitan  District  R.  Co.,  2  Exch.  Div.  384,  389, 
the  language  of  Chief  Justice  Cockburn  is  strong  and  to  the  point. 
Among  other  things,  he  says :  '  If  a  man  chooses  to  accept  the  employ- 
48  A.  &  E.  R.  Cas.— 17 
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ment  or  to  continue  in  it  with  a  knowledge  of  the  danger,  he  must  abide 
the  consequences  so  far  as  any  claim  to  compensation  against  the  em- 
ployer is  concerned.'  In  the  case  of  VVormeli  v,  Maine  Cent,  R.  Co..  79 
Me.  397,  405,  31  Am.  &  ^i\g>  R.  Cas.  272.  the  following  language  is  used: 
•  Every  employer  has  the  right  to  judge  for  himself  in  what  manner  he  will 
carry  on  his  business  as  between  himself  an^  those  whom  he  employs, and 
the  servant,  having  knowledge  of  the  circumstances,  must  judge  for  him- 
self whether  he  will  enter  his  service,  or,  having  entered,  whether  he  will 
remain.  ♦  *  ♦  But  there  are  corresponding  duties  on  the  part  of  the 
servant ;  and  it  is  held  that  the  master  is  not  liable  to  a  servant  who  is 
capable  of  contracting  for  him:&elf.  and  knows  the  danger  attending  the 
business  in  the  manner  m  which  it  is  conducted,  for  an  injury  resulting 
therefrom.*  See,  «ilso,  the  cases  cited  in  this  last-cited  case,  and  also  the 
following  cases:  Crutchfield  v.  Richmond  &  D.  R.  Co.,  78  N.  Car.  300; 
Stephenson  v.  Duncan,  73  Wis.  404;  Smith  v.  Winona  &  St,  P.  R.  Co.,  42 
Minn.  87,  41  Am.  &  Eng.  R.  Cas.  289;  McGlynn  v,  Brodie,  31  Cal.  376. 
After  a  careful  consideration  of  all  the  cases,  we  must  say  that,  while,  in 
our  opinion,  it  is  the  duty  of  an  employer,  whether'a  railroad  company  or 
other  corporation  or  person,  to  make  the  work  of  his  or  its  employes  as 
safe  as  is  reasonably  practicable,  yet  when  the  employe,  with  full  knowl- 
ed.T;e  of  all  the  dangers  incident  to  or  connected  with  the  employment  as 
it  is  conducted,  accepts  the  employment,  or  having  accepted  the  same, 
continues  m  it  with  such  full  knowledge,  and  without  any  promise  on  the 
part  of  the  employer,  or  any  reason  to  expect  on  the  part  of  the  employe, 
that  the  employment  will  be  made  less  dangerous,  the  employe  assumes 
all  the  risks  and  hazards  of  the  employment.  It  is  also  claimed  by  the 
plaintiti  in  error  that  the  court  below  erred  both  in  the  admission  of  evi- 
dence and  in  the  exclusion  of  evidence  ;  but  with  the  views  we  entertam 
concerning  the  matters  already  discussed,  we  think  it  is  unnecessary  to 
consider  these  other  alleged  errors.  The  judgment  of  the  court  below 
will  be  reversed,  and  cause  remanded  for  further  proceeding." 

Ris/i  of  Injury  from  the  Use  of  Defective  Machinery,*-^  \  servant  who 
remains  in  ttie  service  knowing  of  a  defect  in  the  machinery  used  by  him 
without  giving  notice  thereof,  assumes  the  risk  of  injury  therefrom.  Such 
siirvant  will  be  presumed  to  know  of  defects  which  are  obvious  and  open 
to  observation.     Davidson  7/.  Southern  Pacific  Co.,  44  Fed.  Rep.  476. 

Where  a  servant  voluntarily  uses  defective  machinery  with  knowledge  of 
the  danger,  he  assumes  the  risk,  although  the  use  of  such  machinery  was 
not  necessarily  dangerous.  Missouri  Pacitic  R.  Co.  v,  Somers.  78  Tex. 
439. 

Risk  of  use  of  Defective  Coupling  by  Yard-master  not  Assumed  by  Switch- 
man. — In  Taylor  z/  Missouri  Pacific  R.  Co.  (Mo.,  May  11.  1891),  16  S.  W. 
Rep.  206,  it  was  held  that  while  an  employe  assumes  the  usual  risks  of 
the  service  in  which  he  engages  and  is  bound  to  exercise  ordinary  care  to 
avoid  danger,  yet  the  danger  arising  from  the  use,  by  a  yardmaster,  of  a 
coupling  consisting  of  a  piece  of  brake-beam  rod,  partly  bent,  but  not 
sulficiently  to  stay  in  place  when  the  cars  bump  to^^ether,  cannot  be  de- 
clared, as  matter  of  law,  one  of  the  ordinary  risks  of  the  employment  of  a 
switchman  injured  in  consequence  thereof,  and  having  no  knowledge  or 
notice  of  said  facts. 

The  court  said  :  "In  the  present  case  we  think  there  was  abundant 
ground  for  the  finding  that  the  use  of  such  a  coupling  between  the  cars 
as  here  appears  created  a  danger  to  the  plamtiff  in  the  performance  of  his 
work  not  ordinarily  encountered  in  that  service.  The  rod  used  was  partly 
bent,  but  not  so  shaped  as  to  remain  safely  in  place  when  the  adjoining 
cars  were  pushed  together.  It  fell  out  m  consequence.  Its  condition 
was  chargeable  to  the  direct  act  of  the  master's  representative,  who,  of 
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• 
course,  had  full  knowledge  thereof.  Can  it  be  justly  said  that  such  a  con- 
dition constituted  one  of  the  usual  risks  of  plaintiff's  service,  as  a  conclu- 
sion of  law?  We  think  not.  The  learned  trial  judge,  in  submitting  the 
cause  to  the  jury,  declared  that  if  they  believed  that  the  *  assistant  yard- 
master  caused  two  cars,  which  were  to  be  moved  or  switched  in  said  yards, 
to  be  coupled,  not  reasonably  safe,  but  in  an  unusually  dangerous  manner, 
and  that  the  plaintiff,  without  fault  on  his  par<t,  and  in  ignorance  of  the 
dangerous  character  of  such  coupling,  while  in  the  careful  and  necessary  dis- 
charge of  his  duties,  was  injured  by  reason  thereof,'  then  they  must  find 
for  tile  plaintiff.  In  so  instructing  we  believe  the  court  conformed  to  just 
and  well-settled  legal  principles,  and  that  there  was  no  error  in  its  action 
in  that  regard." 

Risk  0/ Injury  to  Switchman  from  Defective  Draw  head  on  Locomotive. 
—One  who  accepts  employment  from  a  railroad  company  as  a  switchman 
in  its  yard  assumes  the  risk  of  injuries  resulting  to  him  from  a  visible  defect 
in  the  locomotive  on  which  he  was  to  work,  consisting  of  a  drawhead  so 
short  as  to  leave  too  small  a  space  between  the  locomotive  and  any  car 
to  be  coupled  to  it  for  the  switchman  to  work  in  with  safety.  Brooks  v. 
Northern  Pacific  R.  Co.,  47  Fed.  Rep.  687. 

Risk  of  Injury  from  Continuing  the  Use  of  Mismatched  Couplings, — In 
Norfolk  &  W.  R.  Co.  7k  McDonald's  Adm'r,  (Va.,  Sept.  10,  1891),  13  S.  E. 
Rep.  706,  it  was  held  that  where  a  brakeman  voluntarily  enters  into  the  em- 
ployment of  a  railroad  company,  which  pwns  cars  having  couplings  which 
are  mismatched,  and  he  continues  to  use  such  couplings  for  over  a  year 
without  any  promise  by  the  company  to  change  them,  he  assumes  the 
extra  hazard  incident  to  the  use  of  the  mismatched  couplings  and  no  re- 
covery can  be  had  from  the  company  for  his  death  resulting  from  their  use. 

Risk  of  Injury  from  Ice  and  Snow  on  Endgate  of  Car, — A  brakeman 
upon  a  railroad  train  does  not  assume  the  danger  arising  from  ice  and 
snow  which  covers  the  endgate  of  a  coal  car,  and  by  which  it  was  raised  to 
an  angle  of  twenty  or  thirty  degrees  instead  of  lying  flat  on  the  floor  of 
the  car,  unless  he  knows  of  the  danger.  McDermott  v,  Iowa  Falls  &  S.C. 
R.  Co..  (Iowa,  June  24.  1891),  47  N.  W.  Rep,  1037. 

Complaint  by  Employe  of  Defective  Appliance — Continuance  in  Employ^ 
ment. — The  rule  that  a  servant  accepts  the  ordinary  risks  of  his  employment 
and  of  defects  in  the  machinery  and  appliances  of  which  he  knows,  does 
not  apply  to  one  who  has  informed  his  employer  of  such  defects,  and  only 
continues  in  the  employment  for  a  reasonable  time  on  the  employer  s 
promise  to  remedy  the  evil.  A  yardmaster,  whose  duty  it  is  to  report  de- 
fective engines  to  the  train-master,  although  having  no  personal  authority 
to  direct  repairs  or  to  remedy  a  defect,  is  the  prop)er  person  to  whom  a 
switchman  employed  in  the  yard  should  coniplain  of  a  defective  engii\e. 
Part  V.  Chicago,  R.  I.  &  P.  R.  Co.,  (Iowa,  Feb.  4.  1891),  47  N.  W.  Rep. 
1017. 

In  Lewis  ?/.  New  York  &  New  England  R.  Co.,  153  Mass.  73,  it  is  held 
that  if  an  employe  complains  to  his  employer,  but  not  on  his  own  account, 
of  the  defective  condition  of  the  premises,  on  which  he  is  employed,  and, 
upon  an  assurance,  which  does  not  induce  him  to  remain,  that  the  defect 
shall  be  remedied,  continues  in  the  employment,  with  full  knowledge  of 
the  risk,  and  is  injured  by  reason  of  such  defect,  he  must  be  held  to  have 
assumed  the  risk  or  not  10  have  been  in  the  exercise  of  due  care,  and  can- 
not recover  against  the  employer  for  his  injuries. 

The  court  said  :  •*  Most,  if  not  all,  the  cases  to  which  our  attention  has 
been  directed  by  the  p'ai  itifl's  counsel,  go  upon  the  ground  that  the  servant 
was  led  to  continue  at  his  employment  by  the  master's  promise  that  the 
defect  complained  of  should  be  remedied.  In  some  of  them  there  is  a 
direct  request  to  the  servant  by  the  master  or  his  representative  to  do  so. 
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No  case,  we  think,  has  gone  so  far  as  to  hold  that,  where  the  servant  does 
not  complain  on  his  own  account,  and  continues  in  his  employment  with 
full  knowledge  of  the  risk,  he  can  recover  of  the  master  because  the  lat- 
ter, when  the  defective  condition  was  called  to  his  attention  by  the  ser- 
vant, gave  assurances,  which  did  not  induce  the  servant  to  remain,  that 
the  defect  should  be  remedied.  We  think,  therefore,  that  the  evidence 
shows  either  that  the  plaintiff  was  not  in  the  exercise  of  due  care,  or  that 
he  had  assumed  the  risk  with  full  knowledge  and  appreciation  of  it,  and 
that  the  exceptions  must  be  overruled,  and  judgment  entered  on  the  ver- 
dict." 

/i/sJb  of  Working  on  Train  with  Insufficient  Number  of  Employes— 
Promise  of  Superintendent  to  Supply  Additional  Hands. — In  Joliet,  A.  & 
N.  R.  Co.  t/.  Velie.  (III.  Supreme  Court,  March  30,  1891),  26  N.  E.  Rep. 
1086,  it  was  held  that  evidence  that  a  conductor,  injured  in  performing 
the  duties  of  a  brakeman,  in  which  he  engaged  because  of  the  failure  of 
the  company  to  furnish  sufficient  men  to  manage  the  train,  had  notified 
the  company  thereof  and  had  been  promised  more  men,  requires  a  sub- 
mission to  the  jury  of  the  question  whether  he  retained  his  position  un- 
reasonably long  after  such  promise.  The  court  said  :  *'  Where  the  mas- 
ter is  informed  by  the  servant  of  defects  that  make  the  employment  more 
hazardous,  and  promises  to  remedy  such  defects,  the  servant  may  remain 
in  the  service  a  reasonable  time  to  await  the  fulfillment  of  the  promise 
without  being  guilty  of  negligence.  It  must  be  considered  that  the  mas- 
ter takes  upon  himself  the  responsibility  of  any  accident  that  may  occur 
before  the  expiration  of  such  reasonable  time.  Missouri  Furnace  Co. 
V.  Abend,  107  111.  44.  The  facts  admitted  by  the  demurrer  to  the  evidence, 
and  the  inference  fairly  deducible  from  such  facts,  tend  to  show  a  right 
of  recovery  upon  the  p)art  of  the  plaintiff  under  the  averment  of  the  dec- 
laration which  has  been  thus  considered.  It  would  have  been  a  matter 
for  the  determination  of  the  jury,  under  all  the  circumstances  of  the  case, 
whether  or  not  the  absence  of  a  sufficient  force  to  assist  him  made  the 
employment  of  the  pl^^intiff  more  hazardous,  and  whether  or  not  he  con- 
tinued to  act  as  conductor  an  unreasonable  length  of  time  after  the  prom- 
ise of  additional  help  was  made  to  him.  There  was  evidence  tending  to 
prove  these  issues  in  favor  of  the  plaintiff.  We  are  of  the  opinion  that  the 
court  below  committed  no  error  in  overruling  the  motion  to  exclude  plain- 
tiff's evidence  for  the  reasons  already  stated,  and  for  the  further  reason 
hereinafter  given. " 


Jackson 

V. 

Missouri  Pac.  R.  Co. 

{104  Missouri,  440.) 


Injury  to  Employe— Risk  of  Employment— Iron  Rails  Projecting  From  Cars. 
— A  brakeman  in  the  employ  of  a  railroad  company  assumes  the  risk  of 
injury  from  handling  cars  laden  with  timbers  and  rails  projecting  over  the 
ends  of  the  cars,  where  the  company  employing  him  is  in  the  habit  of  re* 
ceiving  and  transporting  cars  so  laden.  Tnis  rule  is  not  made  inapplica- 
ble by  the  fact  that  the  company's  train  dispatcher  ordered  the  brakeman 
to  go  upon  the  track  where  the  rail  laden  car  stood,  and  take  out  some 
other  cars. 

Barclay,  J.,  dissenting. 
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Appeal  from  Bates  Circuit  Court. 

H,  S.  Priest  and  Adams  &  Buchier,  for  appellant. 

Jos.  T.  Burney  and  R*  T.  Railey,  for  respondent. 

Black,  J. — The  plaintiff  is  the  widow  of  Frank  L.  Jackson. 
She  prosecutes  this  suit  to  recover  damages  for  the  death  of 
her  husband,  who  died  from  injuries  received 
while  in  the  employ  of  the  defendant  as  a  brake-  <^*^ •*•*•*• 
man.  The  evidence  discloses  the  following  facts :  lackson 
was  an  experienced  brakeman  in  yards  and  on  trains.  He 
and  his  crew  made  their  regular  trips  over  the  defendant's 
branch  road  from  Pleasant  Hill  to  Nevada,  both  points  being 
in  this  state.  On  the  occasion  in  question  they  left  Pleasant 
Hill  with  their  freight  train  about  i  o'clock,  and  reached 
Harrisonville  about  2  o'clock  A.  M.  At  that  place  the  con- 
ductor of  the  train  received  orders  from  the  train  dispatcher 
to  take  into  his  train  some  cars  which  were  standing  on  what 
is  called  the  **  Mill  Track,"  which  was  the  third  side  track 
south  of  the  main  track.  The  mill  track  was  used  for  leaving 
thereon  loaded  cars,  and  also  for  storing  empty  cars.  The 
record  does  not  show  what  the  duties  of  the  train  dispatcher 
were,  but  we  infer  he  was  simply  a  station  agent  at  Harri- 
sonville. The  conductor  gave  the  order  which  he  received 
from  the  train  dispatcher  to  his  brakeman.  Jackson  un- 
coupled the  engine  and  tender  from  the  train  then  standing 
on  the  main  track,  got  upon  the  engine,  and  under  his  direc- 
tions the  engine  and  tender  moved  forward  to  the  switch 
which  led  to  the  mill  track.  He  opened  that  switch,  got 
upon  the  rear  brakebeam  of  the  tender,  and  directed  the  en- 
gineer  to  back  in  on  that  track.  After  passing  some  10  car 
lengths,  he  gave  the  engineer  a  signal  with  his  lantern  to 
back  up.  Jackson  was  then  looking  towards  the  engine.  At 
that  moment  the  tender  struck  a  flat  car  loaded  with  iron 
rails.  Sonxp  of  the  rails  projected  over  the  car  from  10  to  18 
or  more  inches,  so  that  Jackson  was  caught  between  the  end 
of  the  rails  and  the  tender,  and  received  the  injuries  from 
whice  he  died.  The  flat  car  stood  between  the  tender  and 
the  cars  which  were  to  be  placed  in  the  train.  The  presence 
of  the  flat  car  was  unknown  to  the  conductor  and  to  the  en- 

fineer  and  to  Jackson.  It  was  a  dark  night,  and  it  is  evident 
ackson  did  not  see  the  flat  car  until  the  tender  ran  against 
it.  The  evidence  does  not  show  when  or  how  this  car  got 
on  the  track,  nor  does  it  appear  that  the  train  dispatcher 
knew  that  the  rails  projected  over  the  car,  or  even  that  there 
was  such  a  car  on  the  track.  The  plaintiff  introduced  the 
conductor  as  a  witness,  and  the  defendant  read  in  evidence 
the  depositions   of  the  engineer  and  two  brakemen,  which 
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depositions  had  been  taken  and  filed  in  the  case  by  the 
plaintiff.  The  evidence  of  these  witnesses  tends  to  show  that 
the  rails  had  shifted  ;  that  is  to  say,  had  slipped  over  the  end 
of  the  car.  The  evidence  shows,  beyond  all  doubt,  that  it 
was  a  daily  occurrence  to  find  iron  rails  and  timbers  project- 
ing: over  the  cars  upon  which  thev  were  loaded;  that  the 
defendant  and  other  railroads  afways  receive  cars  thus 
loaded ;  that  cars  loaded  with  projecting  rails  and  timbers 
were  coupled  and  uncoupled  and  placed  in  trains  at  the  yards 
at  Pleasant  Hill,  where  the  deceased  had  been  employed. 
The  engineer  says  he  found  the  iron  extending  over  the  flat 
car  10  to  15  inches,  but  does  not  know  how  it  was  loaded  ; 
tha't  the  engine  struck  the  car  hard  enough  to  have  slipped 
the  iron  that  distance.  After  the  accident  the  conductor 
and  others  placed  one  end  of  a  timber  against  the  engine 
tank,  and  the  other  against  the  rails,  and  in  that  way  pushed 
them  back  on  the  car.  There  is  an  averment  in  the  petition 
to  the  effect  that  Jackson  got  on  the  brakebeam  of  the  tender 
by.the  order  of  the  conductor,  but  the  proof  is  clear  that  the 
conductor  gave  no  such  order.  Jackson  placed  himself  in 
that  position  of  his  own  volition,  and  there  is  much  evidence 
tending  to  show  that  this  was  a  negligent  act  on  his  part, 
and  that  he  should  have  walked  ahead  to  see  that  the  way 
was  clear. 

The  first,  and  indeed  the  most  important  question  is  whether 
the  plaintiff  made  out  a  prima  facie  case.     If  she  did  not, 

then  the  instruction  in  the  nature  of  a  demurrer 
DefeadMt  to  the  evidence  should  have  been  given.  Counsel 
Mviureaet^'    for  the  plaintiff,  in  an  elaborate  brief,  have  cited  us 

to  a  vast  number  of  cases  relating  to  the  duty  of 
the  master  to  furnish  the  servant  with  safe  and  suitable  ap- 
pliances, including  tracks  and  cars  ;  but  we  cannot  see  that 
these  cases  have  any  direct  bearing  upon  the  question  in- 
volved in  this  case.  The  track  was  not  out  of.  repair,  nor 
was  the  flat  car  deficient  in  any  respect.  The  case  must 
stand  or  fall  upon  the  averment  that  defendant  was  guilty 
of  negligence  in  leaving  this  car  loaded  as  it  was,  upon  the 
side  track,  and  on  the  further  allegation  that  the  defendant 
ordered  Jackson  to  go  upon  that  track  to  gret  the  desired 
cars  without  informing  him  of  the  flat  car  and  the  condition 
of  the  rails.  The  first  question,  then,  is,  was  the  defendant 
guilty  of  negligence  in  leaving  this  car,  loaded"as  it  was,  upon 
the  side  track?  The  law  is  well  settled  that  the  servant  as- 
sumes those  risks  which  are  incident  to  the  business  which 
he  undertakes  to  perform.  For  injuries  arising  from  ordinary 
risks  attending  the  particular  business  the  master  is  not  lia- 
ble.    The  ordinar}'  risks  of  a  particular  business  are  those 
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which  are  part  of  the  natural  and  ordinary  method  of  con- 
ducting that  business,  although  thev'  may  fairly  be  called  ex- 
traordinary, with  reference  to  a  different  business,  i  Shear. 
&  R.  Neo^.  (4th  Ed.),  §  185.  Now,  the  proof  in  this  case  is  all 
to  the  effect  that  cars  were  daily  taken  into  trains,  loaded 
with  building  and  other  timbers,  and  with  railryad  iron,  so 
that  the  timbers  and  rails  project  over  the  cars.  Indeed, 
this  is  but  a  matter  of  common  observation.  It  is  also  shown 
that  rails  and  timbers  loaded  upon  cars  will  slip  back  and 
forth.  The  business  of  a  brakeman  is  beset  with  many  dan- 
gers which  are  incident  to  his  business,  and  these  risks  aris- 
ing from  cars  loaded  with  projecting  timbers  and  rails  are 
risks  incident  to  this  particular  business,  and  as  to  that  busi- 
ness are  not  extraordinary.  It  must  therefore  follow  that 
thedefendant  was  not  guilty  of  any  negligence  either  in  hauling 
this  car  loaded  with  railroad  iron  or  in  allowing  it  to  stand 
open  its  side  track.  We  think  this  conclusion  is  supported 
by  good  authority  as  well  as  by  reason. 

In  Northern  Cent.  R.  Co.  v.  Husson,  loi  Pa.  St.  i,  12  Am. 
&  Eng.  R.  Cas.  2.^,  a  servant  of  the  defendant  company,  while 
engaged  in  coupling  cars  on  a  work  train,  was 
killed  by  having  his  head  caught  between  the  ends  ■'•*•?•■ 
of  bridge  irons  which  projected  beyond  the  ends  Ilj„y.*^ 
of  the  cars  on  which  they  were  loaded.  The  regu- 
lations of  the  company,  known  to  deceased,  required  persons 
in  coupling  such  cars' to  stoop  and  couple  from  beneath  by 
reaching  up.  The  mode  of  loading  the  cars  adopted  in  that 
case  was  usual  on  that  road.  It  was  held  there  was  no  evi- 
dence that  the  risk  run  by  deceased  was  an  extraordinary 
one.  A  head  note  to  the  case  of  Railroad  Co.  v.  Plunkett, 
25  Kan.  188,  which  was  prepared  by  the  judge  writing  the 
opinion,  as  we  are  informed,  is  in  these  words :  "  Where  a  rail- 
road comoany  is  in  the  habit  of  receiving  other  railroad  cars 
loaded  with  timbers  which  project  over  the  ends  of  the  cars 
so  as  to  make  it  dangerous  for  any  one  except  a  careful,  skill- 
ful,  and  prudent  person  to  attempt  to  couple  the  cars  to- 
gether, it  is  not  negligent  for  the  railroad  company  to  order 
and  permit  such  a  person,  who  has  been  in  the  employ  of  the 
railroad  company,  doing  that  kind  of  business,  for  about  five 
months,  to  attempt  to  make  such  a  coupling,  where  the  at- 
tempt  is  to  be  made  in  broad  daylight,  although  it  may  be 
raining  at  the  time.  See,  also,  Scott  v.  Oregon  Railway  & 
Nav.  Co.,  14  Or.  211,  28  Am.  &  Eng.  R.  Cas.  414,  and  Day  v. 
Toledo,  C.  S.  &  D.  R.  Co.,  42  Mich.  523,  2  Am.  &  Eng.  R.  Cas. 
126.  These  cases  we  think  support  the  conclusion  which  we 
have  before  stated,  namely,  that  where  a  railroad  company 
is  in  the  habit  of  receiving  and  transporting  cars  loaded  with 
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limbers  and  iron  rails  which  project  over  the  cars  upon 
which  they  are  loaded,  the  risks  arising  from  such  project- 
ing timbers  or  rails  is  nothing  more  than  an  ordinary  risk  as- 
sumed by  the  brakeman.  But  it  is  insisted  that  the  train 
dispatcher  and  Jackson  were  not  fellow  servants,  and  that  the 
train  dispatcher  was  a  vice-principal,  under  the  ruling  of  this 
court  in  Smith  v,  Wabash,  St.  L.  &  P.  R.  Co.,  92  Mo.  359,  31 
Am.  &  Eng.  R.  Cas.  331,  and  that  the  act  of  this  man  in  order- 
ing Jackson  to  go  on  the  mill  track,  without  informing  him  of 
the  dangerous  condition  of  the  rails  on  the  flat  car  was  the 
act  of  tne  defendant.  This  line  of  argument  would  at  first 
seem  to  be  well  founded.  But  it  has  but  little  merit  when 
we  come  to  look  into  the  facts  as  disclosed  bj'  the  record.  In 
the  first  place,  it  does  not  appear  what  the  duties  of  this  so- 
called  train  dispatcher  were.  So  far  as  we  can  see,  he  was 
nothing  more  than  a  station  agent.  It  nowhere  appears  that 
it  was  his  duty  to  examine  the  cars  left  on  the  side  tracks, 
nor  does  it  appear  that  he  knew  this  flat  car  was  on  the  track, 
much  less  that  it  was  loaded  with  projecting  rails.  The  evi- 
dence shows  that  he  informed  the  conductor  of  the  freight 
train  of  the  fact  that  there  were  certain  cars  on  the  mill 
track  to  be  taken  out  and  placed  in  the  train.  The  numbers 
of  the  cars  were  given  to  the  brakemen,  and  they  set  about 
the  work  of  getting  them  out  in  their  own  way  and  according 
to  their  own  judgment.  The  deceased  was  bound  to  know 
that  this  mill  track  was  used  for  storing  such  cars,  loaded 
and  unloaded,  as  the  defendant  was  in  the  habit  of  using  on  its 
road.  There  is  no  evidence  showing,  or  tending  to  show, 
that  the  train  dispatcher,  or  the  conductor,  or  any  one  else, 
said  or  intimated  that  the  cars  to  be  taken  out  were  the  only 
cars,  or  the  first  cars,  on  the  side  track.  In  this  state  of  the 
case  it  was  the  duty  of  the  deceased  to  look  out  and  see  that 
the  way  was  clear,  and  we  cannot  see  that  this  unfortunate 
accident  was  due  to  anything  more  than  the  want  of  care 
on  the  part  of  the  deceased.  The  judgment  in  favor  of  the 
plaintiff  is  therefore  simply  re versedf. 
Barclay,  J.,  dissents.     The  other  judges  concur. 

Injuries  to  Employes  Coupling  Cars  Having  Projecting  Loads.— See  Lothrop 
7\  Fitchburg  R.  Co.  (Mass.),  41  Am.  &  Eng.  R.  Cas.  327,  and  cases  cited  in 
note,  329. 
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Latremouille 
Bennington  &  Rutland  R.  Co. 

(Vermont  Supreme  Court,  Sept.  J 2,  i^gi.) 

Master  and  Servant— Risks  Assumed  by  Servant— Dangers  which  Servant 
might  have  Known. — An  employe  assumes  the  known  and  obvious  dangers 
attendant  upon  his  entering  upon  and  continuing  in  the  employment ;  and 
this  includes  not  only  the  known  and  obvious  dangers  which  are  likely  to 
arise  from  the  imperfections  of  the  place  where  he  works,  orthe  machinery 
with  which  he  wo^ks,  orthe  known  unskillfulness  and  carelessness  of  fellow 
servants,  but  also  the  risk  of  such  dangers  as  he  might  have  known  by  the 
exercise  of  ordinary  exertion  or  reasonable  diligence. 

Assumption  of  Risk  from  Incompetency  of  Fellow  Servant.— An  employe 
assumes  all  dangers  from  the  known  incompetency  or  unskillfulness  of' a 
fellow  servant,  of  which  he  does  not  complain  or  make  known  to  his  em- 
ployer. 

Injury  to  Car  Repairer— Known  and  Obvious  Danger — Risk  of  Employment. — 
Plaintiff  s  intestate,  a  car  repairer  in  the  employ  of  the  defendant  com- 
pany, came  to  his  death  while  working  under  a  car  which  was  standing  up- 
on a  track  in  defendant's  yard,  owing  to  a  train  having  been  switched 
against  it.  Under  the  evidence,  it  is  held  that  the  danger  to  which  the  de- 
ceased exposed  himself  was  known  and  obvious,  within  the  meaning  of  the 
above  rules,  and  it  was  error  for  the  court  not  to  direct  a  verdict  for  the 
defendant. 

Incompetency  of  Fellow  Servant— Evidence  as  to  Servant's  Brightness  and 
Intelligence. — Upon  the  issue  whether  an  employe's  fellow  servant  was  a 
competent  hand,  it  is  not  permissible  to  ask  a  witness  whether  such  fellow" 
servant  was  bright  or  otherwise  intelligent,  etc.  The  inquiries  should  be 
directed  to  show  the  servant's  capacity  in  the  duties  assigned  to  him. 

Presumption  of  Negligence  in  Action  for  Injury  to  Servant— Instruction. — 
The  requested  charge  that  "  the  fact  that  the  deceased  was  injured  under 
the  cars  in  the  line  of  his  duty,  raises  no  presumption  that  the  railroad 
company  was  negligent,"  should  have  been  given  for  the  instruction  of  the 
jur>%  although  the  plaintiff  made  no  claim  that  the  law  was  otherwise. 

Negligence— Question  for  Jury— Law  and  Fact.— Negligence  is  a  mixed 
question  of  law  and  fact  to  be  determined  by  the  jury  under  proper  in- 
structions from  the  court,  and  it  is  only  under  peculiar  circumstances  that 
the  question  of  negligence  should  be  withdrawn  from  the  jury ;  but  if  the 
view  of  the  testimony  most  favorable  to  the  plaintiff  has  no  tendency  to 
show  negligence  on  the  part  of  the  defendant,  the  court  should  direct  a 
verdict. 

Refusal  of  Court  to  Direct  Verdict— Waiver  of  Exception  by  Proceeding  to 
Trial. — An  exception  to  the  refusal  of  the  court,  at  the  close  of  plaint iffs 
testimony,  to  direct  a  verdict  for  defendant,  is  waived  by  proceeding  with 
the  trial,  and  will  not  be  considered  on  appeal.  In  order  to  avail  itself  of 
such  an  exception,  the  defendant  must  also  rest  with  the  plaintiff. 

Exceptions  from  Rutland  County  Court. 

Plaintiff  sues  to  recover  damages  for  the  alleged  negligent 
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killing  of  her  husband.  The  trial  resulted  in  a  verdict  and 
judgment  for  plaintiff,  and  defendant  brings  exceptions. 

The  following  are  the  second,  seventh,  and  eighth  charges 
requested  by  the  defendant :  (2)  **  The  fact  that  the  deceased 
was  injured  under  the  cars  in  the  line  of  his  duty  raises  no 
presumption  that  the  railway  company  was  negligent  in  any 
of  the  respects  claimed."  "  (7)  If  Latremouille,  when  he  went 
to  repair  the  car  in  question.  Knew,  or  bj^  the  exercise  of  ordi- 
nary observation  or  reasonable  skill  ordiligence  in  his  depart- 
ment of  service,  he  might  have  known,  that  he  was  going  to 
be  exposed  to  the  dangers  arising  from  moving  trains  or  shift- 
ing cars,  or  that  the  help  furnished  him  was  incompetent,  in- 
sufficient, or  improper,  and,  notwithstanding  such  knowledge 
or  means  of  knowledge,  he  went  under  the  cars  to  make  re- 
pairs, he  assumed  the  risks  of  being  injured,  and  waived  all 
damages  and  injury  that  should  thereby  result  to  him.  (8) 
When  an  employe,  after  having  opportunity  of  becomingac- 
quainted  with  the  risks  of  his  situation,  accepts  them,  he  can- 
not complain  if  he  is  subsequently  injured  by  such  exposure." 

Geo.  E.  Lawrence^  for  plaintiff. 

/.  C.  Baker  and  /.  K.  Batchelder,  for  defendant. 

Ross,  C.  J. — This  is  an  action  to  recover  damages  suffered 
by  the  widow  and  next  kin  of  Solomon  Latremouille,  result- 
CiMiutod.  ing  from  his  death,  claimed  to  have  been  caused 
by  the  neglect  of  the  defendant,  in  whose  employ 
he  was  at  tne  time  of  the  accident  causing  his  death.  The 
neglect  complained  of  was  that  it  did  not  furnish  the  deceased 
a  safe  place  to  work,  and  did  not  employ  and  furnish  com- 
petent and  sufficient  fellow  servants  to  assist  him  in  that  work. 
At  the  time  of  his  death  the  deceased  was,  and  had  been,  a  car 
inspector  and  repairer  for  the  defendant  in  and  aboutthe  rail- 
road yard  at  Rutland  for  14  or  15  years.  This  yard  was  oc- 
cupiecl  by  the  railroad  companies  the  defendant,  the  Central 
Vermont  Company,  and  the  Delaware  &  Hudson  Canal  Com- 
pany. Each  company  had  tracks  in  the  yard,  which  it  con- 
trolled and  generally  occupied.  They  all  ran  trains  into  and 
made  up  trains  in  the  yard.  The  Central  Vermont  Company 
controlled  and  did  the  switching  of  cars  from  one  track  to 
another  for  the  entire  yard,  the  other  companies  contributing 
towards  that  expense.  Each  company  employed  one  or  more 
car  inspectors  and  repairers.  The  duty  of  the  deceased  in 
such  employment  was  to  inspect  all  cars  coming  into  the  yard 
and  destined  to  go  over  the  defendant's  railroad,  and  to  mark 
for  repairs  such  cars  as  did  not  comply  with  the  master  car 
builder's  rules,  by  which  all  railroad  companies  are  governed. 
He  was  furnished  with  a  set  of  these  rules.     He  was  to  super- 


Digitized  by  LjOOQ  IC 


VOL.  48]  MASTER  AND   SERVANT.  267 

intend  and  see  to  the  repairs  of  all  cars  marked  by  him  or  by 
any  of  the  other  car  inspectors  and  repairers  in  that  yard, 
which  it  was  the  duty  of  the  defendant  to  repair.  If  the 
needed  repairs  was  such  as  could  be  properly  made  where 
the  car  was  standing,  or  on  the  defendant's  track,  he  made  it. 
If  it  was  not  of  that  character,  he  marked  the  car  to  be  taken 
to  the  shop  to  have  the  repair  made.  Cars  marked  to  be  taken 
to  the  shop  for  repairs  or  to  the  defendant's  track  were  taken 
there  by  tne  switching  force.  He  exercised  his  own  discre- 
tion and  judgment  in  marking  cars  with  reference  to  whether 
they  were  to  be  taken  to  the  defendant's  shops  or  track  to  be 
repaired,  or  whether  the  repair  needed  was  of  such  a  charac- 
ter that  he  could  properly  and  safely  make  it  on  the  track 
where  the  car  was  standing.  The  defendant  had  a  track  up- 
on which  he  could  order  a  car,  needing  repairs,  placed,  where 
the  repairs  could  be  made  by  himselL  1  his  track  was  only 
open  at  one  end,  and  was  used  to  store  cars.  No  trains  ran 
over  it.  On  the  day  of  the  accident,  a  car  belonging  to  the 
defendant  to  repair,  standing  on  the  track  of  the  Central  Ver- 
mont Railroad  Company,  and  destined  over  the  railroad  of 
the  Delaware  &  Hudson  Canal  Company,  was  marked,  by  the 
inspector  of  the  latter  company,  as  needing  repair,  because 
of  a  defective  drawbar.  There  was  at  least  one  car  north  of 
the  car  needing  repair,  and  the  defective  drawbar  was  at  the 
south  end  of  the  car.  There  were  one  or  more  cars  standing 
on  the  track  south  of  this  car,  so  that  a  train  coming  from  the 
south  could  not  draw  through  the  yard  on  this  track.  The 
Central  Vermont  Railroad  Company  had  another  track,  on 
which  trains  coming  from  the  south  generally  could  pass 
through  the  yard,  but  on  the  dav  of  the  accident  it  was  being 
repaired,  and  could  not  be  userf.  Trains  could  be  let  upon 
the  track  where  this  car  stood  from  either  end.  A  train  com- 
ing over  the  Central  Vermont  Railroad  from  the  south  could 
draw  up  through  the  station,  and  back  down  from  the  north 
on  this  track.  If  deceased  determined  to  make  the  repair 
needed  himself,  he  could  do  it  where  the  car  stood,  or  order 
the  car  placed  upon  the  track  of  the  defendant.  If  the  re- 
quired repair  was  such  that  the  deceased  needed  a  helper, 
either  to  watch  for  a  coming  or  moving  train,  or  to  assist  him, 
he  called  upon  the  foreman  of  the  carpenter  shop,  and  he  sent 
him  the  help  asked  for.  The  deceased  undertook  to  repair 
this  car  having  the  defective  drawbar  while  standing  on  the 
track  of  the  Central  Vermont  Railroad  Company.  He  pro- 
cured the  things  necessary,  and  called  upon  the  foreman  of 
the  carpenter  shop  for  a  helper.  The  foreman  sent  to  help 
him  a  man  by  the  name  of  Sullivan,  who  had,  in  one  capacity 
oranother,  worked  in  the  yard  with  the  deceased  about  20 
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years.  So  far  as  appears,  the  deceased  made  no  call  for  any 
more  or  different  help,  nor  did  he  object  to  Sullivan  as  a 
helper.  The  deceasea,  with  Sullivan  as  a  helper,  started  from 
the  carpenter  shop  to  go  and  make  repairs  on  this  car.  Some 
of  the  witnesses  saw  them  on  their  way  to  the  car.  The  only 
witness  who  describes  how  the  accident  happened  is  Sullivan. 
He  says,  that  he  and  deceased  went  to  the  south  end  of  this 
car,  standing  on  the  track  of  the  Central  Vermont  Railroad 
Company,  and  that  the  deceased  looked  along  one  side  of  the 
cars  and  he  the  other,  and  neither  saw  anything  of  any  train 
or  engine  moving,  and  then  the  deceased  directed  him  to 
take  the  drawbar  and  hold  it  in  place,  while  the  deceased 
went  under  the  car  to  put  in  a  pin  which  he  had  made  ;  that 
to  hold  the  drawbar  in  place  he  stood  in  the  center  of  the 
track,  near  the  end  of  the  car.  It  is  evident  that  he  was 
facing  towards  the  north,  but  was  so  near  to  the  car  that  he 
could  not  see  the  train  backing  down  on  the  track  from  the 
north.  While  the  deceased  was  under  the  car,  endeavoring 
to  put  in  the  pin,  a  train  coming  from  the  south  over  the 
Central  Vermont  Railroad  ran  up  through  the  station,  and 
backed  down  unseen  and  unheard  from  the  north  upon  the 
track  where  the  deceased  was  under  the  car,  and  ran  the  car 
over  him,  causing  the  injuries  from  which  he  died. 

Some  of  the  plaintiff's  witnesses  testify  that  they  did  not 
see  Sullivan  there  when  their  attention  was  called  to  the  fact 
that  the  deceased  was  under  the  car,  injured.  But  if  Sullivan 
was  not  present  he  had  either  been  sent  away  by  the  deceased, 
of  which  there  is  no  evidence,  or  voluntarily  absented  him- 
self. If  the  latter  be  true,  the  deceased  must  have  either  gone 
under  the  car  to  repair  it  or  remained  under  it  without  any  as- 
sistant. It  cannot  be  presumed  that  he  did  not  know  of  Sul- 
livan's absence,  if  he  was  absent.  The  defendant's  uncontra- 
dicted testimony  tended  to  show  that  its  master  mechanic 
had,  only  a  short  time  before  the  accident,  told  the  deceased 
that  if  he  found  it  necessary  to  go  under  a  car  to  make  the 
needed  repairs  he  must  have  the  switching  force  set  it  upon 
the  track  of  the  defendant  used  for  that  purpose,  and  for  storing 
cars,  not  open  for  the  trains  generally,  but  open  only  at  one 
end,  and  for  its  own  cars.  The  plamtiff  contends  that  this 
testimony  is  debatable  as  improbable,  although  uncontra- 
dicted.   . 

The  foregoing  is  the  substance  of  the  testimonv  which  was 
introducedbefore  the  jury.  When  the  plamtiff  rested,  andat  the 
wai  «  f  close  of  the  testimony,  the  defendant  requested  the* 
♦xcepTioM.  court  to  direct  a  verdict  to  be  returned  in  its  favor. 
It  excepted  to  the  refusal  of  the  court  to  direct  a 
verdict  on  either  motion.     The  first  motion  and  exception 
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were  waived  by  proceeding  with  the  trial  after  the  ruling  of 
the  court.  If  it  would  have  availed  itself  of  this  refusal, 
the  defendant  should  also  have  rested.  Hence  we  have  to 
consider  only  the  exception  taken  to  the  refusal  of  the  court 
at  the  close  of  the  evidence.  On  this  contention  the  parties 
do  not  substantially  differ  in  respect  to  the  law  governing 
the  subject.  Such  a  motion  is  like  a  demurrer  to  the  whole 
evidence  on  the  ground  of  its  insufficiency  to  warrant  a  ver- 
dict for  the  plaintiff,  if  one  should  be  found.  The  motion 
could  not  be  entertained  if,  as  the  case  stood,  there  was  any 
evidence  tending  fairly  and  reasonably  to  support  ^^^  ^^  ^^^^  ^^ 
the  claim  of  the  plaintiff.  If  the  verdict  was  to  be  »**n«it"oBof 
determined  by  an  inference,  to  be  made  by  the  itw  tnd  fact 
jury  from  facts,  any  of  which  was  more  or  less  in  -Province of 
dispute,  the  disputed  fact  or  facts  were  to  be  deter-  ^"'^" 
mined  and  the  inference  made  by  the  jury.  So  long  as  any 
fact  from  which  such  inference  is  to  be  made  is  in  doubt 
or  dispute,  the  inference  is  dependent  partly  upon  the  fact  to 
be  determined  by  the  jury.  It  is  not  wholly  a  question  of 
law.  It  only  becomes  a  question  of  law  purely  when,  con- 
ceding the  facts  to  be  undisputed,  or  to  be  such  as  the  testi- 
mony most  favorable  to  the  plaintiff  has  any  reasonable 
tendency  to  establish,  they  will  not  warrant  a  legarinfer- 
ence,  nor  if  the  inference  be  of  a  fact,  have  a  reasonable  ten- 
dency to  support  such  inference  of  fact  necessary  to  give  the 
Elaintiff  a  verdict.  As  said  by  Collamer,  J.,  in  Lindsay  7'. 
indsay,  11  Vt.  621  :  "  If  there  beany  conflict  in  the  evidence, 
or  if  it  only  shows  facts  from  which  the  main  fact  is  to  be 
presumed  or  inferred  by  the  jury,  the  case  should  be  left  to 
the  jury,  under  proper  legal  instructions."  Wilder  v.  Wheel- 
don,  56  Vt.  345  ;  Noyes  v,  Rockwood,  Id,  647  ;  St.  Johnsbury 
V.  Thompson,  59  Vt.  300. 

The  plaintiff  contends  that  this  is  a  question  of  negligence, 
and  that  negligence  is  a  fact  inferable  or  determinable  from 
all  the  facts  and  circumstances  of  the  case, — a  mixed  question 
of  law  and  fact  always,  under  the  decisions  of  this  state,  to 
be  submitted  to  the  jury,  under  proper  instructions  from  the 
court.  Such  manifestly  is  the  general  result  of  the  decisions 
of  this  court.  Taylor  «;.  Day,  16  Vt.  566;  Barber  v.  Essex, 
27  Vt.  62 ;  Vinton  v,  Schwab,  32  Vt.  612  ;  Hill  v.  New  Haven, 
37  Vt.  501;  Rogers  v.  Swanton,  54  Vt.  585;  Fassett  t/.  Rox- 
^"ry>  55  Vt.  552.  Only  under  peculiar  circumstances  has  the 
question  of  negligence  been  withdrawn  from  the  Jury.  Abbott 
V,  Wolcott,  38  Vt.  (^7\  Briggs  lu  Taylor,  28  Vt.  180.  But 
the  defendant  contends  that  the  view  of  the  testimony  most 
favorable  to  the  plaintiff  has  no  tendency  to  show  negligence 
on  its  part     While  it  admits  that  it  is  the  duty  ofthe  em- 
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ployer  to  furnish  the  employe  a  reasonably  safe  place,  safe 
machinery  and  tools,  to  work  in  and  with,  and  a  suitable 
number  of  reasonably  skillful,  careful,  and  prudent  fellow- 
servants,  and  that  negligence  arises  only  when  the  employer 
comes  short  in  the  discharge  of  his  duty  in  some  one  of  these 

f)articulars,  it  says  truly  that  it  is  also  an  established  rule  of 
aw  governing  such  contracts,  and  the  liability  and  duty  of 
the  employer,  arising  im.pliedly  from  the  contract, 
DaeeMedftt-     that  the  ciiiploye  assumes  the  known  and  obvious 
ofTw'^io*^*     dangers  attendant  upon  his  entering  and  continu- 
■leat.  hig  in   the  employment ;    that  this  includes  the 

known  and  obvious  dangers  which  are  likely  to 
arise  from  the  imperfections  of  the  place  or  machinery,  or 
the  known  unskillfulness  and  carelessness  of  fellow-servants. 
It  claims  that  under  these  well-established  rules  of  law  the 
view  of  the  evidence  most  favorable  to  the  plaintiff  does  not 
have  a  tendency  to  siiow  that  the  deceased  was  injured  by  a 
danijer  which  was  not  as  well,  if  not  better,  known  and  ob- 
vious to  the  deceased,  after  his  long  employment  in  and  ac- 
quaintance with  the  place  and  all  its  attendant  dangers  and 
perils,  including  those,  if  any,  arising  from  having  Sullivan 
alone  assigned  to  him  as  a  helper,  than  it  could  have  been  to 
the  defendant.  Hence  the  evidence  did  not  tend  to  show 
negligence,  and  therefore  it  was  the  duty  of  the  trial  court  to 
have  directed  a  verdict  for  the  defendant.  The  rule  of  law  con- 
tended for  by  the  defendant  is  well  established.  Carbine's 
Adm*r  v,  Bennington  &  R.  R.  Co.,  61  Vt.  348,  38  Am.  &  En?. 
R.  Cas.  45.  Also  the  many  authorities  cited  in  the  briefs, 
and  those  collected  in  note  to  Buzzell  v,  Laconia  Manufactur- 
ing Co.,  48  Me.  113,  ^^  Am.  Dec.  218;  Warren  7^.  Fitchburg 
R.  Co.,  8  Allen  (Mass.),  227,  85  Am.  Dec.  700,  and  note ;  Todd 
V,  Old  Colony  &  F.  R.  R.  Co.,  7  Allen  (Mass.),  207,  83  Am. 
Dec.  679,  and  note;  Pierce,  R.  R.,  317;  Metropolitan  R.  Co. 
V.  Jackson,  L.  R.  3  App.  Cas.  197;  Williams  v,  Delaware,  L., 
&  W.  R.  Co.,  39  Hun  (N.  Y.),  430;  Shear.  &  R.  Neg.  §§  54. 
216,  217;  Detroit  &  M.  R.  Co.  v.  Van  Steinburg,  17  Mich. 
99.  The  deceased  had  been  employed  in  the  same  capac- 
ity in  the  yard  for  many  years.  He  was  left  to  determine, 
in  his  own  judgment,  when  and  how  he  would  make  any 
needed  repair  in  the  yard.  If  he  determined  that  it  was 
not  safe  to  make  it  there,  he  could  direct  the  car  re- 
moved to  the  shops  or  the  defendant's  track  used  for  that 
purpose.  It  was  then  the  duty  of  the  switching  force,  over 
whom  the  defendant  had  no  control,  to  place  it  there. 
He  was  alone  to  determine  the  help  he  needed  to  make  the 
required  repair,  both  in  number  and  capacity,  and  call  for 
them.     From  his  independent  position  in  the  service,  and  his 
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long  acquaintance  with  the  tracks  in  the  yard,  how  they  were 
used,  the  number  of  trains  coming  and  going,  or  likely  to  go 
or  come,  and  the  condition  of  the  tracks  on  that  day;  from 
his  knowledge  of  the  kind  of  repair  which  the  car  required, 
and  the  help  he  should  need,  either  to  keep  watch,  or  assist 
in  making  tne  repair ;  from  his  knowledge  of  how  the  switch- 
ing engine  was  then  or  likely  to  be  emplayed  ;  and  from  his 
long  acquaintance  with  Sullivan,  his  skill,  care  and  capacity, 
it  cannot  be  that  the  deceased  did  not  know,  as  well  or  better 
than  the  defendant,  or  any  of  its  representatives,  just  what 
danger  he  exposed  himself  to  by  going  under  the  car  to  make 
the  repair,  either  with  Sullivan  holding  the  drawbar,  under 
his  direction,  as  testified  to  by  Sullivan,  or  with  Sullivan  ab- 
sertt,  with  or  without  his  consent.  Hence  the  danger  to 
which  the  deceased  exposed  himself  was  known  and  obvious, 
within  the  meaning  of  the  decisions,  on  the  most  favorable 
view  of  the  testimony,  omitting  entirely  from  consideration 
the  testimony  tendinp^  to  show  that  he  Had  been  directed  not 
to  make  any  repairs  m  the  yard  which  required  him  to  go 
under  the  car.  We  think  the  court  ought  to  have  enter- 
tained  the  defendant  s  motion,  and  directed  a  verdict  in  its 
favor, 

2.  On  the  trial,  against  the  defendant's  exception,  the 
plaintiff  was  permitted  to  inquire  of  several  witnesses  whether 
Sullivan,  who  was  sent  as  a  helper,  was  bright  or 
otherwise,  intelligent,  etc.  The  witnesses  had  Co»pete»ej 
known  him  and  seen  him  work.  When  it  becomes  *|[aJ"^^j.*®' 
necessary  to  inquire  in  regard  to  the  skill  or  ca-  ^^^^t. 
pacity  of  a  person  in  any  given  direction,  the  in- 
quiries should  be  so  framed  as  to  direct  the  witnesses'  atten- 
tion to  the  precise  point  desired.  Whether  Sullivan  was  as 
bright  or  intelligent  as  ordinary  men,  or  whether  he  some- 
times hesitated  when  attempting  to  speak,  could  not  be  help- 
ful to  the  jury  to  determine  whether  he  was  a  competent 
helper  for  tne  deceased  in  making  the  required  repair.  He 
might  not  be  bright  or  witty,  or  intelligent  on  the  current 
topics  of  the  day,  and  yet  be  skillful  with  tools,  obedient  to 
orders,  active  and  careful  in  doing  what  he  was  told  to  do. 
We  think  the  inquiries  were  too  general.  Thev  assume  that, 
unless  he  was  bright,  intelligent,  and  a  ready*  fluent  speaker, 
he  was  incompetent  as  a  helper,  and  it  was  negligence  for  the 
defendant  to  send  him  as  such.  Capacity  is  many-sided. 
Frequently  a  very  bright,  intelligent  person,  and  a  ready, 
fluent  speaker,  would  be  a  very  incompetent,  improper  person 
to  send  to  help  a  mechanic  repair  a  broken  car,  when  his  help- 
fulness depends  mainly  upon  his  knowledge  of  tools  and  skill 
in  using  tnem,  upon  his  activity,  his  comprehension  of  and 
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obedience  to  the  orders  of  his  superior.  The  inquiries  should 
have  been  directed  to  show  what  Sullivan's  duties  were  as 
such  helper,  and  his  capacity,  as  known  to  the  witnesses,  from 
seeing  him  perform  the  same  kind  and  class  of  duties,  or  those 
requiring  like  skill  and  capacity.  If  a  person's  character  for 
truth  and  veracity  is  required,  it  does  not  help  to  inquire 
whether  he  is  a  good  mathematician,  logician,  or  a  good 
chopper  of  wood,  and  vice  versa.  Corson  v.  Maine  Cent.  R. 
Co.,  76  Me.  244,  17  Am.  &  Eng.  R.*  Cas.  634. 

3.  We  think  the  court  should  have  complied  with  the  de- 
fendant's   second    request.       The    soundness    of    the    law- 
embodied  therein  is  conceded.     The  court  puts  its 

PrMunptioB  failure  to  comply  with  it  on  the  ground  that  the 
-iMu"r"**  plaintiff  did  not  claim  to  the  contrary.  While  the 
tioM.  plaintiff  did  not  so  claim,  the  jury,  uninstnicted. 

might  think  that  a  presumption  of  negligence 
arose  from  the  fact  that  the  deceased  was  injured 
while  in  the  employ  of  the  defendant.  The  request  was  a 
proper  one,  and  should  have  been  complied  with. 

4.  The  cteceased,  by  entering  and  continuing  in  the  de- 
fendant's service  as  car  inspector  and  repairer,  impliedly 

agreed  to  exercise  ordinary  observation  ancl 
iBitrnetions  reasonable  skill  and  diligence  therein,  to  ascertain 
tioiVliIir*!  ^"^  avoid  the  dangers  attendant  upon  the  dis- 
charge of  his  duties.  In  other  words,  he  assumed 
the  risk  of  all  such  dangers  as  should  be  known  by  him  by 
the  exercise  of  such  observation,  care,  skill  and  diligence. 
In  substance,  the  defendant's  seventh  and  eighth  requests 
called  upon  the  court  to  instruct  the  jury  that  the  deceased, 
in  addition  to  dangers  actually  known  by  him,  assumed  the 
risk  of  such  as  he  might  have  known  by  the  exercise  of  or- 
dinary observation  or  reasonable  skill  and  diligence  in  his 
department  of  service.  In  its  charge  the  court  only  held 
him  to  assume  such  dangers  as  he  knew  existed.  The  court 
said,  in  answer  to  these  requests:  **  If  the  deceased  knew  the 
danger  to  which  he  would  be  exposed  in  the  work  under  the 
car  standing  upon  the  track  in  the  yard,  and  knew  that  a 
train  might  come  along  and  run  into  the  car,  and  he  had 
charge  of  the  work,  and  he  entered  voluntarily  upon  the 
work  without  a  watcher  or  assistant,  or  sent  the  watcher  or 
assistant  that  he  had  elsewhere,  or  put  him  at  work  else- 
where, and  he  continued  to  work  at  the  repairs  under  the  car 
alone,  did  so  voluntarily,  without  direction  of  his  superior, 
he  would  assume  the  known  and  obvious  dangers  of  such  em- 
ployment." The  word  "  obvious,"  as  here  used,  coupled,  as 
it  is  in  the  first  part  of  this  portion  of  the  charge,  with  actual 
knowledge,  is  not  a  fair  or  reasonable  compliance  with  the 
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requests,  so  far  as  they  embody  the  danger  which  the  de- 
ceased ought  to  have  known,  we  think  these  requests  ought 
to  have  been  complied  with  in  substance,  and  were  not;  that 
the  word  '* obvious"  as  used  added  little,  if  anything,  to  the 
dangers  assumed  as  actually  known.  Anderson  v,  Minnesota 
&  N:  \V.  R.  Co.,  39  Minn.  523,  38  Am.  &  Eng.  R.  Cas.  206. 

5.  The  charge  of  the  court  makes  the  defendant  liable  for 
any  injury  received  by  the  deceased  from  the  incompetency 
of  Sullivan,  although  the  deceased  knew  of  his  in- 
competency which  caused  the  injury  and  received  BiikiBc«rre4 
him  as  helper  without  objection.     It  is  well  estab-  '*'•"'  *■'•"• 
lished  that  an  employe  assumes  all  dangers  from  J^rJ^its?"*" 
the  known  incompetency  or  unskillful ness  of  a 
fellow  servant,  of  which  he  does  not  complain  or  make  known 
to  his  employer.     Corson  v.  Maine  Cent.  R.  Co.,  76  Me.  244, 
17  Am.  &  Eng.  R.  Cas.  638,  note;  Frazier  v.  Pennsylvania  R. 
Co.,  38  Pa.  St.  104;  Laning  v.  New  York  Cent.  R.  Co.,  49  N. 
Y.  521:  Lake  Shore  &  NI.  S.  R.  Co.  v.  Knittal,  33  Ohio  St. 
468 ;  Ross  V.  Chicago,  M.  &  St.  P.  R.  Co.,  8  Fed.  Rep.  544. 
We  think  there  was  error  in  this  portion  of  the  charge  in  this 
respect.     For  these  errors  the  judgment  is  reversed. 

While  we  hold  that  it  was  the  duty  of  the  court  to  have  en- 
tertained the  defendant's  motion  tp  cfirect  a  verdict  and  enter 
judgment  in  its  favor,  and  while  generally  it  is  the  duty  of  this 
court  to  enter  such  judgment  as  the  trial  court  should  have 
done,  yet,  if  the  trial  court  had  sustained  the  defendant's 
motion,  the  plaintiff  might  have  desired  and  been  permitted 
to  introduce  further  evidence,  and  she  may  desire  to  do  so 
on  another  trial ;  hence  the  cause  is  remanded  for  new  trial. 

Risks  Assumed  by  Employe  Continuing  in  Master's  Service  with  Knowl- 
edge of  Incompetency  of  Fellow  Servant. — An  employe  of  a  railroad  com- 
pany is  warranted  in  assuming  that  the  company  has  used  reasonable  care 
and  prudence  in  the  selection  of  those  employed  in  the  same  branch  of 
the  service;  and  until  notice  to  the  contrary  is  brought  home  to  him,  the 
employe  may  safely  act  upon  this  presumption.  United  States  Rolling 
Stock  Co.  V.  Wilder,  116  Ilh  100,  25  Am.  &  Eng.  R.  Cas.  414.  But  if  the 
employe  has  full  and  equal  knowledge  with  the  company  that  a  fellow 
servant  of  his  is  incompetent,  and  he  remains  in  the  service,  making  no 
complaint,  there  can  be  no  recovery  of  damages  for  injuries  caused  by 
such  incompetent  servant.  McKinney  on  Fellow  Serv.  §  i^,  McDermott 
V,  Hannibal  &  St.  Jo.  R.  Co..  87  Mo.  285,  28  Am.  &  Eng  R.  Cas.  528 ; 
Texas  M.  R.  Co.  v,  Whitmore,  $8  Tex.  276,  1 1  Am.  &  Eng.  R.  Cas.  195  ; 
Mares  v.  Northern  Pacific  R.  Co.,  3  Dak.  Ter.  330,  17  Am.  &  Eng.  R.  Cas. 
620,  note  624;  Hatt  v.  Nay,  144  Mass.  186;  Indiana,  etc,  R.  Co.  v.  Daily, 
no  Ind.  75;  Wright  v.  New  York  Central  R.  Co.,  28  Barb.  (N.  Y.),  80; 
Lanning  v.  New  York  Central  R.  Co.,  49  N.  Y.  521 ;  Frazier  v,  Pennsyl- 
vania R.  Co.,  38  Pa.  St.  104 ;  Davis  v,  Detroit,  etc.,  R.  Co.,  20  Mich.  105 ; 
Lake  Shore  &  M.  S.  R.  Co.  v,  Knittal,  33  Ohio  St.  468 ;  Kray  v,  Chicago, 
etc.,  R.  Co.,  32  la.  357 ;  Kansas  Pacific  R.  Co.  2/.  Peavey,  34  Kan.  474 ; 
United  States  Rolling  Stock  Co.  v.  Wilder,  116  111.  100,  25  Am.  &  Eng.  R. 
48  A.  &  E.  R.  Cas.— 18 
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Cas.  414;  Senior  7/.  Ward,  i  EI.  &  Bl.  385.  If,  however,  the  master  has 
promised  a  servant  that  an  unsafe  and  incompetent  fellow  servant  shall 
be  removed,  the  servant  so  promised  may  remain  for  a  time  in  the  ser\'ice 
without  being  conclusively  charged,  as  a  matter  of  law,  with  contributory 
negligence,  even  though  without  such  promise  he  would  have  been  so 
chargeable.     Lyberg  v.  Northern  Pacific  R.  Co.,  39  Minn.  15. 

Evidence  which  is  Admissible  to  Show  Incompetency  of  Fellow  Servant. — 
Evidence  of  the  general  reputation  or  quality  of  a  fellow  servant  is  admis- 
sible to  prove  his  unfitness  for  the  performance  of  the  duties  which  the 
master  has  assigned  to  him.  Lake  Shore  &  M.  S.  R.  Co.  v.  Stupak,  123 
I nd.  210,  41  Am.  &  Eng.  R.  Cas.  382  ;  Davis  v.  Detroit  &  M.  R.  Co..  20 
Mich.  105 ;  Oilman  v.  Eastern  R.  Co.,  13  Allen  (Mass.),  433;  Summersell?/. 
Fish,  117  Mass.  312;  Hatt  v.  Nay.  144  Mass.  186;  Hayden  v.  Smithville 
M'f'g  Co.,  29  Conn.  557;  Grube  t/.  Missouri  Pac.  R.  Co.,  98  Mo.  330, 
41  Am.  &  Eng.  R.  Cas.  357  ;  Mad  River  R.  Co.  v.  Barb^.  5  Ohio  St.  541 ; 
Tarrant  ?'.  Webb.  18  C.  B.  797 ;  Edwards  v.  Railroad,  4  C.  &  F.  530;  note 
33  Am.  &  Eng.  R.  Cas.  334.  Such  evidence  cannot  be  objected  to  at  the 
time  when  offered,  even  though  it  afterwards  appear  that  the  injury  had 
resulted  from  any  unfitness  on  the  part  of  a  fellow  servant.  Altee  7'.  South 
C.  R.  Co..  21  S.  Car.  550.  Evidence  is  admissible  as  to  the  character  and 
importance  of  the  work  of  a  fellow  servant  and  the  need  of  his  being  a 
person  of  experience  and  skill.  Michigan  Central  R.  Co.  v.  Gilbert.  46 
Mich.  176,  2  Am.  &  Eng.  R,  Cas.  23a  A  brakeman  has  been  held  quali- 
fied to  testify  as  to  the  competency  and  carefulness  of  an  engineer.  Hous- 
ton &  T.  C.  R.  Co.  V.  Patton,  (Tex.),  9  S.  W.  Rep.  175.  .  Incompetency 
may  be  shown  by  evidence  that  a  servant  habitually  neglected  his  duty. 
Coppins  V.  New  York  Cent.  &  H.  R.  R.  Co..  122  N.  Y.  557,  44  Am.  &  Eng. 
R.  Cas.  618. 

An  employe,  who  alleges  that  his  injuries  were  received  owing  to  the 
incompetency  of  a  fellow  servant,  may  also  prove  specific  acts  of  negli- 
gence or  unskillfulness  of  such  fellow  servant,  and  may  show  that  such 
acts  were  known  to  the  master  or  his  agents  prior  to  the  employment 
of  such  persons  or  that  they  were  retained  in  service  after  the  mas- 
ter had  notice  of  such  acts.  Hoffman  v.  Chicago,  R.  I.  &  P.  R.  Co.. 
7S  Mo.  50.  17  Am.  &  Eng.  R.  Cas.  625 ;  Grube  v.  Nfissouri  Pac.  R.  Co..  98 
Mo.  330.  41  Am.  &  Eng.  R.  Cas.  357;  Evansville  &  Terre  Haute  R.  Co.  «'. 
Guitan.  115  Ind.  450.  33  Am.  &  Eng.  R.  Cas.  311;  Baulec  v.  New  York, 
etc..  R.  Co.,  59  N.  Y.  356;  Pittsburg,  etc..  R.  Co.  v.  Ruby.  38  Ind.  294; 
Louisville,  etc.,  R.  Co.  v.  Collins,  2  Duv.  (Ky.),  114;  Lee  v.  Detroit  Bridge 
it  Iron  Works,  62  Mo.  565;  Illinois  Central  R.  Co.  v.  Reedy,  17  111.  580; 
Cooper  V.  Milwaukee  &  P.  R.  Co..  23  Wis.  668 ;  Couch  v,  Watson  Coal 
Co.,  46  la.  17,  Quinby  v.  Vermont  C.  R.  Co.,  23  Vt.  387.  In  Pennsylvania. 
such  evidence  is  not  allowed  for  the  purpose  of  charging  a  master  with 
knowledge  of  the  servants*  incompetency.  Frazier  v.  Pennsylvania  R.  Co., 
38  Pa.  St.  105 ;  and  in  Massachusetts,  testimony  as  to  specific  acts  of  care- 
lessness on  the  part  of  a  fellow  servant  before  the  accident  happened  has 
been  held  to  have  been  properly  excluded.  Hatt  v.  Nay.  144  ^fass.  186: 
Robinson  t'.  Pittsburg  &  M.  R.  Co..  7  Gray  (Mass.),  92;  Maguire  v.  Mid- 
dlesex R.  Co.,  1 1 5  Mass.  239.  In  the  Hatt  case,  supra,  the  Supreme  Court 
of  Massachusetts  .say :  '*  The  investigation  of  other  individual  acts  of  al- 
leged carelessness  *  *  *  would  necessarily  have  a  tendency  to  con- 
fuse the  case  by  collateral  inquiries  to  protract  it  indefinitely  if  those  in- 
quiries were  carefully  made,  and  to  mislead  and  distract  a  court  or  jury 
from  the  true  issue."  The  weight  of  authority,  however,  is  clearly  in 
favor  of  the  admission  of  such  testimony.  But  evidence  of  single  prior 
acts  of  negligence  is  not  necessarily  conclusive.  It  merely  has  a  tendency 
to  show  negligence  on  the  part  of  the  master  in  retaining  such  servant  in 


Digitized  by  LjOOQ  IC 


VOL.48]  MASTER  AND   SERVANT.  275 

his  employ.  Baltimore  Elevator  Co.  v.  Neal,  65  Md.  438.  Thus,  the  fact 
that  a  yardmaster  sent  an  engine  upon  the  track  when  a  coming  train 
was  overdue,  does  not  conclusively  show  that  the  company  was  negligent 
in  keeping  him  in  its  service.  Michigan  Central  R.  Co.  v,  Gilbert,  46 
Mich.  176,  2  Am.  &  Eng.  R.  Cas.  230.  But  in  Indiana,  it  has  been  held 
that  the  bringing  of  two  trains  into  collision  is  such  a  negligent  act  that  evi- 
dence of  that  act  alone  will  suffice  to  show  the  incompetency  of  the  conduc- 
tor who  caused  it.  Evansville  &  T.  H.  R.  Co.  v,  Guitan,  1 15  Ind.  450, 33  Am. 
k  Eng.  R.  Cas.  311.  In  Missouri,  it  has  been  held  that  a  single  exceptional  act 
of  negligence  is  insufficient  to  warrant  a  jury  in  inferring  negligence  on  the 
part  of  the  master  in  retaining  such  servant.  Hoffman  v,  Chicago,  R.  I. 
&  P.  R.  Co.,  78  Mo.  50.  17  Am.  &  Eng.  R.  Cas.  625.  In  the  same  state  it 
was  held  that  whether  one  act  of  negligence  is  sufficient  to  establish  in- 
competency in  a  servant  depends  upon  the  character  of  the  act.  McDer- 
mott  V,  Hannibal  &  St.  Jo.  R.  Co..  87  Mo.  285,  28  Am.  &  Eng.  R.  Cas.  528. 
In  Texas  it  is  said  that  where  several  acts  are  presented  as  bearing  upon 
the  question  of  competency  it  is  not  error  to  refuse  a  charge  that  the 
plaintiff  could  not  recover  by  showing  a  sinjrle  act  of  negligence.  East 
Line  &  Red  River  R.  Co.  v,  Scott  (Tex.),  10  S.  W.  Rep.  298. 
.  Evidence  that  an  engineer  had  said  to  the  plaintiff  that  he  would  as 
soon  run  over  him  as  not,  is  admissible  to  prove  that  the  company  did  not 
use  proper  care  in  selecting  the  engineer,  if  supported  by  other  satisfac- 
tory evidence.  Houston,  etc.,  R.  Co.z/.  Willie,  53  Tex.  318,  5  Am.  &  Eng.  R. 
Cas.  34.1 .  But  evidence  that  an  engineer  was  discharged  after  the  accident, 
and  that  he  had  since  been  guilty  of  similar  acts  of  negligence,  is  not  ad- 
missible to  prove  that  the  employer  was  guilty  of  negligence  in  employing 
him.    Couch  v.  Watson  Coal  Co.,  46  Iowa,  17. 

If  the  specific  act  of  negligence  which  it  is  sought  to  introduce  in 
evidence  occurred  after  the  accident  which  caused  the  injury,  it  is  not 
admissible,  as  the  question  of  the  servant's  competency  must  relate  to  the 
time  of  the  injury.  Ransier  v,  Minneapolis  &  St.  L.  R.  Co.,  30  Minn.  215, 
II  Am.  &  Eng.  R.  Cas.  647 ;  and  see  Harvey  v.  New  York  Central  &  H.  R. 
R.  Co.,  88  N.  Y.  481,  8  Am.  &  Eng.  R.  Cas.  515.  And,  of  course,  previous 
negligence  on  the  part  of  the  servant,  if  established,  is  not  important  unless 
he  is  also  shown  to  have  been  negligent  at  the  time  of  the  injury  for  which 
suit  is  brought.  Thompson  v.  Lake  Shore  &'  M.  S.  R.  Co.,  84  Mich.  281. 
An  engineer's  opinion  that  if  he  had  obeyed  the  order  of  the  yardmaster 
he  would  have  gotten  into  trouble,  is  not  admissible  to  show  that  the  com- 
pany was  negligent  in  keeping  the  yardmaster  in  its  employment,  unless 
the  case  had  been  brought  to  the  notice  of  the  company's  officers.  Michi- 
gan Central  R.  Co.  v.  Gdbert,  46  Mich.  176,  2  Am.  &  Eng.  R.  Cas.  230.  A 
book  containing  an  account  of  the  accidents  of  a  railroad,  kept  by  the 
company's  agents,  and  showing  that  the  engineer  in  question  had  once 
been  suspended  for  allowing  a  non-employe,  an  incompetent  person, 
to  run  his  engine  during  which  time  an  accident  occurred,  is  admissible  to 
prove  the  incompetency  and  carelessness  of  the  engineer  and  defendant's 
knowledge  thereof.    O'Hare  v,  Chicago  &  A.  R.  Co.,  95  Mo.  662. 
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Williamson 
Newport  News  &  Mississippi  Valley  R.  Co. 

{J4  West  Virginia,  dj^.) 

Injury  to  Employe — Low  Bridg^e  Over  Track— Risk  of  Employment— Con- 
tributory Negligence. — W.  was  employed  as  a  brakeman  on  a  freight  train 
by  the  C.&  O.  R.  Co..  on  the  4th  day  of  April,  1886,  and,  when  he  applied 
for  such  service,  stated  that  he  had  been  employed  for  six  months  as  brake- 
man  on  the  same  road  in  the  year  1885.  In  July,  1886,  the  N.  N.  &  M.  V. 
Co.  took  charge  of  said  road  as  lessee.  On  the  12th  day  of  August,  1886, 
while  on  duty  on  top  of  his  train  in  daylight,  said  W.  was  killed  by  strik- 
ing his  head  against  a  highway  bridge  which  spanned  such  railroad  track, 
which  was  not  high  enough  for  a  man  erect  on  the  car  to  pass  under. 
While  he  was  in  the  service  of  said  company  on  both  uccasiuud  his  run 
was  between  Huntington  and  Cannelton  on  a  local  freight  train,  and  said 
bridge  was  between  said  points.  When  leaving  Hurricane  station  on  the 
morning  of  the  accident,  about  10  minutes  before  reaching  said  bridge,  he 
was  warned  by  the  fireman  to  look  out  for  the  overhead  bridge,  and  was 
found  dead  about  15  feet  from  the  rear  end  of  the  car.  In  a  suit  by  VV's 
administrator  against  the  N.  N.  &  M.  V.  Co.,  defendant  demurred  to  the 
evidence,  //e/d:  (i)  That  the  demurrer  was  properly  sustained.  (2) 
That,  although  the  defendant  may  not  have  been  free  from  blame  on  ac- 
count of  lowness  of  bridge,  yet  W  s  want  of  proper  care  contributed  to  the 
injury,  and  defendant  is  not  liable.  (3)  In  entering  the  service  of  the  de- 
fendant under  the  circumstances,  W.  was  fully  aware  of  the  character  of 
the  bridge,  and  while  in  said  service  had  ample  opportunity  to  become 
familiar  with  it.  and  by  continuing  in  the  employment  he  assumed  ihe  risk 
of  being  injured  by  said  bridge,  as  incident  to  the  employment. 

L.  iV.   Tavennery   Vinson  &  McDonald,  and  Gibson  &  Michie, 
for  plaintiff  in  error. 
Simms  &  Enslow,  for  defendant  in  error. 

English,  J.— This  is  a  writ  of  error  to  a  judgment  of  the 
circuit  court  of  Cabell  county,  rendered  on  the  15th  day  of 
caMtuM.  March,  1889,  in  an  action  of  trespass  on  the  case, 
in  which  B.  Williamson,  administrator  of  the  es- 
tate of  J.  F.  Williamson,  deceased,  was  plaintiff,  and  the  New- 
port-News  &  Mississippi  Valley  Company,  a  corporation,  was 
defendant.  The  plamtifl  in  said  action  sought  to  recover 
from  the  defendant  company  damages  to  the  amount  of  |io,- 
000  for  causing  the  death  of  the  plaintiff's  intestate,  J.  F. 
Williamson,  by  the  negligence  of  the  said  defendant,  and,  as 
the  plaintiff  alleges,  without  any  negligence  on  the  part  of 
said  J.  F.  Williamson.  The  case  was  decided  upon  a  de- 
murrer to  the  evidence  in  the  court  below,  which  evidence 
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is  set  forth  in  the  record  under  the  rule  of  practice  which 
prevails  in  such  cases ;  and,  in  considering  the  propriety  of 
the  action  of  the  court  below  in  sustaining  the  demurrer  to 
the  evidence,  the  practice  requires  us  "  to  consider  the  de- 
murrant as  admitting  all  that  may  be  reasonably  inferred  by 
the  jury  from  the  evidence  given  by  the  other  party,  and  as 
waiving  all  the  evidence  on  his  part  which  contradicts  that 
offered  by  the  other  party,  or  the  credit  of  which  is  im- 
peached and  all  inferences  from  his  own  evidence  which  do 
not  necessarily  flow  from  it.  '^  Muhleman  v.  National  Ins. 
Co.,  6  W.  Va.  508  ;  Lee's  Ex'rs  v,  Vire^inia  &  M.  Bridge  Co., 
18  W.  Va.  299;  Allen  v.  Bartlett,  20  W.  Va.  16;  and  Garrett 
V.  Ramsey,  26  W.  Va.  345.  It  appears  from  an  examination 
of  the  evidence,  under  this  rule  that  the  plaintiff's  intestate 
was  in  the  employ  of  the  Chesapeake  &  Onio  Railway  Com- 
pany for  about  six  months  in  the  year  1885,  and  that  he  was 
in  the  employ  of  the  same  raihva}'  from  the  4th  day  of  April 
1886,  until  the  1 2th  of  August,  1886,  each  time  acting  as 
brakeman,  and  that  while  he  was  so  employed  in  the  year 
1886  he  was  running  on  said  freight  trains  between  Hunting, 
ton  and  Cannelton,  W.  Va. ;  that  sometime  in  July,  1886, 
said  railroad  commenced  doing  business  in  the  name  of  the 
"  Newport  News  and  Mississippi  Valley  Company,  "  and  was 
so  operating  said  road  at  the  time  the  plaintiff  was  injured. 
It  also  appears  that  at  the  time  the  plaintiff  entered  the  ser- 
vice of  tne  Chesapeake  &  Ohio  Railway  Company,  on  the  4th 
of  April,  1886,  that  he  agreed  to  study  the  rules  governing 
emptoyes  on  said  road  carefully,  to  keep  posted  and  obey 
them  ;  and  on  examination  at  that  time,  when  asked  "  Do 
you  know  that  bridges  including  highway  bridges  and  tun- 
nels, on  this  line,  are  too  low  to  clear  a  man  standing  on  a 
box  car  ?  "  answered  **  Yes.  **  So  far  as  the  employes  of  said 
railroad  were  concerned,  no  changes  appear  to  have  been 
made  in  the  rules,  management,  and  regulations.  The  name 
of  the  company  managing  the  road  was  changed  and  the 
vouchers  were  paid  them  after  July,  1886,  by  the  Newport 
News  &  Mississippi  Valley  Company. 

How  plaintiff's  intestate  came  to  his  death  does  not  affirm- 
atively appear,  but  circumstances  would  seem  to  indicate 
that  his  death  ensued  from  coming  in  contact  with  a  bridge 
which  spans  said  railroad  at  a  point  between  Hurricane  and 
Milton  stations.  This  is  the  theory  claimed  by  the  plaintiff, 
and,  assuming  it  to  be  the  correct  one,  it  appears  from  the  testi- 
mony  of  the  engineer,  Poindexter,  who  was  introduced  by 
the  plaintiff,  that  he  saw  the  plaintiff's  intestate  at  Hurricane ; 
that  he  got  up  on  his  engine,  and  set  his  lantern  down,  about 
5  o'clock  in  the  morning  on  the  12th  day  of  August,  by  stand- 
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ard  time,  which  is  24  minutes  faster  than  sun  time,  and  ac- 
cording to  the  evidence  it  would  take  about  12  minutes  to 
run  from  Hurricane  to  the  bridge.  When  the  bridge  was 
reached,  then,  it  lacked  12  minutes  by  sun  time  of  being 
5  o'clock ;  and  the  court  will  take  judicial  cognizance  of  the 
fact  that  on  the  12th  of  August,  1886,  the  sun  arose  at  that 
place  at  7  minutes  after  5  o  clock,  so  that  it  lacked  about  19 
minutes  of  sunrise  at  the  time  said  freight  train  passed  under 
said  bridge.  He  did  not  need  his  lantern,  for  the  engineer 
Poindexter,  testifies  that  he  left  it  sitting  on  the  engine.  He 
also  states  that  it  was  a  damp,  cloudy  morning;  that  the 
bridge  was  on  a  straight  line,  and,  going  west,  it  could  be 
seen  for  a  half  mile.  Mr.  Keasel,  who  was  a  fireman  on  the 
train  at  the  time,  testifies  that  plaintiff's  intestate  said  he  was 
goings  on  top  of  the  car.  That  as  he  went  out,  some  cinders 
got  m  his  eyes.  He  stopped  and  rubbed  them  ;  then  came 
back  down.  Then  he  started  back  again.  That  nothing  was 
said  to  him  about  going  out,  only  he  told  him  to  look  out  for 
the  overhead  bridge.  That  he  said  something  in  reply,  but 
witness  did  not  know  what  it  was.  That  he  got  up  on  the 
car,  and  stood  for  a  minute  in  sight  Then  he  disappeared. 
And  that  from  his  position  he  could  see  a  man  on  the  cars 
10  or  15  feet.  That  deceased  was  found  lying  about  15  feet 
from  the  other  end  of  the  car. 

As  this  unfortunate  accident  occurred  in  the  daytime,  and 
not  at  night,  I  do  not  regard  the  question  as  to  whether  the 
guards  or  whipping  strings  were  in  proper  order  at  the  time 
the  injury  occurred  as  material,  because  the  office  of  these 
guards  is  to  give  warning  of  the  fact  that  a  bridge  is  near, 
when  it  cannot  be  seen ;  but,  if  the  question  was  material,  it 
is  clearly  shown  by  the  evidence  of  the  plaintiff's  witness 
Nugent  that  the  guards  were  in  proper  conaition  at  the  time 
of  the  accident.  It  also  shows  that  said  bridge,  although  not 
a  county  bridge,  was  used  by  the  public,  and  that  a  county 
road  passes  over  it.  The  greater  portion  of  the  rest  of  the 
evidence  bears  upon  the  question  as  to  whether  the  plaintiff's 
intestate  came  to  his  death  by  coming  in  contact  with  said 
bridge,  and,  in  my  view  of  the  case,  must  be  regarded  as  im- 
material. The  plaintiff,  in  his  declaration,  avers  that  the  fact 
that  the  bridge  under  and  through  which  said  train  passed 
was  low  and  unsafe  was  unknown  to  said  J.  F.  Williamson, 
bqthe  utterly  fails  to  sustain  said  averment  by  proof;  while, 
on  the  contrary,  said  Williamson  acknowledged  at  the  time 
he  took  service  from  said  company  that  he  knew  that  bridges, 
including  highway  bridges  and  tunnels,  on  this  line,  were  too 
low  to  clear  a  man  standing  on  box  cars ;  and  at  the  very 
time  he  was  approaching  the  bridge  where  he losthis  life  the 
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witness  Keasel  called  his  attention,  and  told  him  to  look  out 
for  the  low  bridge.  How  this  unfortunate  accident  occurred 
must,  to  some  extent,  always  remain  a  subject  of  conjecture. 
The  evidence  discloses  that,  when  he  left  the  engine  to  go  on 
top  of  the  cars,  some  cinders  got  in  his  eyes.  That  he 
stopped  and  rubbed  them ;  then  came  back  down.  Then 
he  started  back  again.  That  he  got  on  top  of  the  car,  and 
stood  for  a  minute  in  sight.  Then  he  disappeared.  He  may. 
have  gotten  more  cinders  in  his  eyes.  At  any  rate,  he  was 
delayed  in  returning  to  the  engine,  and  rubbing  his  eyes,  and 
standing  again  for  a  minute,  after  he  reached  the  top  of  the 
cars  a^ain.'  And  all  this  time  the  train  was  rushing  on 
towards  the  bridge  on  a  down  grade,  with  no  brakes  ap- 
plied ;  although  Mr.  Poindexter,  when  asked,  "  At  what  point 
was  it  the  duty  of  the  brakeman  to  put  on  brakes?  "  replied, 
"  Generally  about  a  mile  beyond  the  bridge  ;  "  meaning  as  I 
suppose,  east  of  the"  bridge,  as  he  w^as  testifying  in  Hunting- 
ton. The  train  was  running  towards  the  bridge,  and  as  a 
matter  of  course,  the  smoke  and  cinders  from  the  engine 
would  be  between  said  Williamson  and  the  bridge ;  and  suf- 
fering from  the  cinWers  which  had  lodged  in  his  eyes,  it  is 
but  natural  to  suppose  he  would  turn  his  side  or  his  back  to 
the  smoke,  and  in  this  manner  he  failed  to  look  out  for  the 
bridge,  and  was  prostrated  by  it.  Be  this,  however,  as  it 
may,  the  question  presented  for  our  consideration  and  deter- 
mination is  whether  under  the  circumstances  detailed  in  the 
evidence,  the  court  below  acted  properly  in  sustaining  the 
demurrer  to  the  evidence. 

In  the  case  of  Sheeler's  Adm'r  v.  Chesapeake  &  O.  R.  Co., 
decided  in  81  Va.  188,  there  was  but  one  count  in  the  decla- 
ration, the  gravamen  of  which  was  that  the  de- 
ceased, a  fireman  in  the  employment  of  the  defend-  ]^|i*ri*|[,. 
ant  company,  lost  his  life  while  in  the  discharge  of 
his  duty  as  such  fireman  by  reason  of  the  defendant's  negligent 
and  careless  construction,  at  a  point  in  the  line  of  its  road,  of 
a  bridge,  the  upright  sides  of  which  were  not  sufficiently 
distant  from  the  engines  and  cars,  when  passing  over  same, 
to  allow  and  permit  the  plaintiff's  intestate,  as  such  fireman, 
to  properly  discharge  his  duties  as  fireman  without  incurring 
unreasonable  risk  and  danger  to  his  life  and  limbs ;  and  also 
that  by  reason  of  the  defendant's  carelessness  and  negligence 
in  not  properly  constructing  said  bridges,  and  the  uprie^ht 
sides  thereof,  etc.,  the  plaintiff's  intestate,  while  in  the  faith- 
ful discharge  of  his  duty  to  said  defendant^  was  thrown 
against  a  certain  bridge,  and  the  upright  sides  thereof,  etc., 
and  was  killed  by  means  thereof ;  and  it  was  also  averred 
that  he  did  not  know,  and  had  no  means  of  knowing,  of  the 
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defects  and  dangers  of  said  bridge,  although  the  same  were 
well  known  to  the  defendant.  It  appears  from  the  evidence 
in  the  case  that  Sheeler,  without  orders,  and  unnecessarily, 
got  down  on  the  side  of  the  engine  and  tender,  holding  with 
his  right  hand  a  handholder  on  the  engine,  and,  holding  in 
his  left  hand  a  small  hose  attached  to  a  spigot  on  tender, 
swung  his  body  out  and  forward  in  a  stoof)ing  posture,  and 
attempted  to  extinguish  some  greased  woolen  ravellings  that 
were  blazing  on  the  box  of  the  driving  wheel,  when  he  was 
struck  by  the  side  of  the  bridge  and  was  killed.  The  court, 
m  its  opinion,  says:  "  The  settled  doctrine  is  that  in  order  to 
maintain  an  action  against  a  railroad  company  for  injuries 
received,  etc.,  it  must  be  proved  that  the  injury  was  caused 
by  the  negligence  of  the  defendant  or  its  agents;  and  it 
must  not  appear  from  the  evidence  that  want  of  ordinary 
care  and  prudence  on  the  part  of  the  person  injured  directly 
contributed  to  the  injury," — referring  to  17  Am.  R.  Rep.  253, 
and  cases  cited ;  also  to  Norfolk  &  W.  R.  Co.  v.  Furguson, 
79  Va.  248.  And  the  court  arrived  at  the  conclusion  that 
said  Sheeler*s  administrator  was  not  entitled  to  recover. 

In  the  case  of  Clark's  Adm'rz/.  Richmond  &  D.  R.  Co., 
reported  in  78  Va.  709,  18  Am.  &  Eng.  R.  Cas.  78,  the  facts 
are  very  similar  to  the  one  under  consideration.  Clark 
was  employed  as  a  brakeman  on  a  freight  train  ;  and  while 
in  the  performance  of  his  duty  on  the  top  of  a  car,  by  moon- 
light, he  was  killed  by  striking  a  highway  bridge,  not  high 
enough  for  a  man  standing  erect  on  the  car  top  to  pass  under. 
When  he  was  employed,  he  had  notice  of  highway  bridges 
which  were  too  low  to  pass  under  without  stooping ;  and  on 
that  night,  leaving  the  station  next  the  bridge,  he  was  warned 
to  look  out  for  the  bridge.  On  nearing  the  bridge,  a  co- 
brakeman,  seeing  him  standing  erect  on  the  car  top,  shouted 
to  him  to  stoop ;  but  he  did  not  stoop.  In  that  case,  as  in 
this,  there  was  a  demurrer  to  the  evidence ;  and  the  court 
sustained  the  demurrer,  holding  that,  "  though  defendant 
may  have  been  culpable  for  lowness  of  bridge,  yet  Clark's 
carelessness  contributed  to  the  injury,  and  defendant  was 
not  liable  ;"  and  also  that  "  the  risk  of  collision  with  such 
bridges  was  incident  to  the  employment.  Clark  had  oppor- 
tunity  to  know  of  their  dangerous  character,  which  must 
have  been  contemplated  when  he  accepted  employment." 
^  In  the  caseof  Owen  v.  New  York  Cent.  R.  Co., 'i  Lans.(N. 
Y.),  108,  it  was  held  that  a  brakeman  in  the  employ  of  a  rail- 
road company,  while  discharging  duties  in  the  line  of  his  em- 
plo}'ment,  upon  the  roof  of  a  freight  car,  who  was  carried 
against  a  highway  bridge,  and  sustained  injuries,  for  which 
he  brought  an  action  against  his  employer, -the  bridge  being 
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three  and  a  half  feet  higher  than  the  top  of  the  highest  freight 
car  in  use  by  the  company,  and  had  so  remained  for  many 
years,  and  since  the  construction  of  the  railroad,  the  brake- 
man  having  entered  into  the  employment  of  the  company 
with  knowledge  of  the  position  and  height  of  the  bridge,  and 
having  had  opportunity  of  informing  himself  as  to  its  con- 
tinuance in  the  same  position,  he  should  have  been  non-suited, 
the  danger  from  the  bridge  being  clearly  incident  to  the 
labor  he  undertook  to  perform  ;  and  that,  "  in  view  of  the 
brakeman's  knowledge  as  to  the  bridge,  his  omission  to  avoid 
the  accident  by  stooping  was  such  want  of  ordinarj'  care  and 
caution  as  would  have  defeated  his  action,  if  otherwise  main- 
tainable." 

In  Wood's  Railway  Law  (volume  3,  p.  1481),  the  author 
says :  "  But  where  the  servant  knows,  or  ought  to  know,  of 
the  obstruction,  he  cannot  recover  for  an  injury  received 
therefrom,  because  by  reason  of  his  failure  to  guard  against 
it  and  neglecting  to  do  so,  he  is  treated  as  guilty  of  contribu- 
torv  negligence  ;*  citing  Baylor  v.  Delaware,  L.  &  W.  R.  Co., 
40  N.  J.  Law,  23.  The  author  says,  on  the  same  page :  "  Thus, 
in  the  case  last  cited,abrakeman,  called  upon  suddenly  to  ap- 
ply the  brakes  to  a  train,  was  hit  by  tne  roof  of  a  bridge 
over  the  road,  and  injured.  The  bridge  was  not  high  enough 
to  permit  a  person  to  stand  upright  on  the  cars  in  passing, 
through  it,  and  it  appeared  it  was  not  usual  or  customary 
for  railroad  companies  to  build  their  bridges  with  an  eleva- 
tion  sufficient  to  enable  a  person  to  stand  upright  on  the  top 
of  the  cars  in  passing  through  them  ;  and  the  court  held 
there  could  be  no  recovery  for  the  injury,  upon  the  ground 
that  the  plaintiff  was  chargeable  with  knowledge  of  the 
method  of  building  such  bridges,  and  assumed  the  risk  inci- 
dent thereto.'*  See  Gibson  v.  Erie  R.  Co.,  63  N.  Y.  449, 
where  it  is  held  that,  "where  a  servant  enters  upon  employ- 
ment from  its  nature  necessarily  hazardous,  he  assumes  the 
usual  risks  and  perils  of  the  service,  and  also  those  risks 
which  are  apparent  to  ordinar}^  observation.  If  he  accepts 
service  with  knowledge  of  the  character  and  position  of  struc- 
tures  from  which  employes  might  be  liable  to  receive  injur}', 
he  cannot  call  upon  his  master  to  make  alterations  to  secure 
greater  safety,  or,  in  case  of  injury,  hold  him  liable."  See, 
also,  the  case  of  Rains  v,  St.  Louis,  1.  M.  &  S.  R.  Co.,  71  Mo. 
165,  5  Am.  &  Eng.  R.  Cas.  610,  third  section  of  syllabus,  where 
it  is  held  :  "  If  a  brakeman  knows  that  a  foot  bridge  over  the 
railroad  upon  which  he  is  employed  is  too  low  to  permit  a 
man  standing  erect  on  the  top  of  a  freight  car  to  pass  under 
it  in  safety,  and  nevertheless  remains  in  the  service  of  the 
company,  and,  while  passing   under  the  bridge  on  the  top  of 
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a  freight  car,  stands  erect,  and  is  killed  by  coming  in  con- 
tact with  the  bridge,  the  company  is  not  liable."  See,  also, 
Pittsburg  &  C.  R.  Co.  v.  Sentmeyer,  92  Pa.  St.  276,  5  Am.  & 
Enff.  R.  Cas.  508;  Railroad  Co.  v.  Strieker,  51  Md.  47. 

That  the  plaintiff's  intestate  had  ample  opportunity  to  be- 
come acquainted  with  this  portion  of  said  railroad,  and  with 
this  particular  bridge,  is  clearly  shown  by  the  evidence. 
When  he  made  application  for  service  as  freight  brakeman, 
on  the  4th  of  April,  1886,  he  was  asked,  **  Were  you  ever  em- 
ployed by  this  road;  where,  and  in  what  capacity?"  and 
answered,  "  Yes,  sir  ;  in  the  year  1885,  about  six  months  as 
brakeman  ;  and  P.  O.  Pine,  a  witness  for  the  plaintiff,  when 
asked,  "  How  long  did  Williamson  run  on  this  road  ?"  an- 
swered, **  I  don't  know  ;  he  was  here  twice ;"  and  when  asked, 
"Where  did  he  run  from?"  answered,  **  From  Huntington 
to  Cannelton."  The  bridge  at  which  it  is  claimed  the  injury 
was  received  is  shown  to  be  on  the  road  between  these  two 
points;  and  Mr.  Poindexter,  a  witness  for  the  plaintiff,  stated 
that  he  was  running  a  freight  train  between  Huntington  and 
Cannelton,  and,  when  asked  how  often  he  passed  under  said 
bridge,  answered,  **  I  couldn't  say.  I  pass  under  it  sometimes 
twice  everjr  24  hours,"  clearly  showing  that  emplo)^es  on  the 
freight  trains  between  these  points  were  not  lacking  in  op- 
portunity to  become  acquainted  with  this  bridge.  Counsel 
lor  the  plaintiff  in  error  rely  upon  the  case  of  Baltimore  &  0. 
R.  Co.  V.  Rowan,  104  Ind.  88,  23  xAm.  &  Eng.  R.  Cas.  390: 
but  it  is  clearly  apparent  that  the  case  is  very  different  from 
the  one  at  bar.  The  second  section  of  the  syllabus  reads  as 
follows  :  **  Where  a  railroad  company  has  constructed  and 
maintains  a  bridge  over  its  track  with  knowledge  that  it 
is  of  insufficient  height,  and  dangerous  to  its  employes  in  the 
discharge  of  their  duties,  it  is  liable  to  a  brakeman,  ignorant 
of  the  danger,  who  is  injured  while  passing  under  such 
bridge  in  the  performance  of  his  duties."  And  so  with  the 
case  of  Kane  v.  Northern  Cent.  R.  Co.,  128  U.  S.  91.  The 
facts  in  that  case  are  very  different  from  the  case  under  con- 
sideration. In  that  case  a  brakeman  was  injured  by  reason 
of  a  broken  step  to  one  of  the  cars,  which  caused  him  to  fall 
from  the  train.  The  plaintiff  ascertained  the  fact  that  the 
step  was  broken  after  the  cars  had  started,  and  the  conduc- 
tor promised  to  drop  the  car  out  that  had  the  broken  step 
during  the  night,  but  failed  to  do  so.  The  cars  were  simi- 
lar, and  the  plaintiff  was  easily  deceived  as  to  the  fact 
whether  the  car  with  the  broken  step  had  been  dropped 
or  not ;  and  the  court  held  it  error,  on  account* of  the  pecu- 
liar facts  connected  with  the  case,  to  strikeout  the  testimony 
from  the  jury.     In  the  case  of  Cooper  7\  Pittsburg  C,  etc., 
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R.  Co.,  24  W.  Va.  51,  relied  upon  by  counsel  for  plaintiff  in 
error,  while  it  holds  that  the  master  is  bound  to  use  ordinary 
care  in  supplying  and  maintaining  suitable  instrumentalities 
for  the  work  required  to  be  done,  it  also  is  held  in  that  case 
that  **  the  ordinary  risks  and  perils  incident  to  the  employ- 
ment, which  the  servant  can  foresee  or  shun  or  avoid,  or  guard 
against  by  prudence,  skill,  and  forecast,  are  assumed  by  him, 
and  they  are  supposed  to  enter  into  the  consideration  to  be 
received  by  him  tor  his  services."  And  while  it  is  true  that 
in  Illinois  and  perhaps  several  other  of  the  western 
states,  it  has  been  held  that  it  is  the  duty  of  a  rail-  !>•€•••««»»• 
road  company  to  so  construct  overhead  bridges  as  J™*  ^^^^ 
to  prevent  them  from  being  dangerous  to  employes  low'trMge" 
walking  on  the  top  of  the  cars  m  the  performance 
of  their  duties,  yet  the  great  weight  ol  authority  in  Virginia, 
New  York,  Iowa,  Minnesota,  Missouri,  Maryland,  Massa- 
chusetts,  and  New  Jersey^  hold  in  accordance  with  the  pass- 
ag;e  above  quoted  from  24  W.  Va.,  in  regard  to  assuming  the 
nsks  and  perils  incident  to  the  employment ;  and  we  must 
hold  that,  by  continuing  in  the  employment  of  the  defendant 
after  he  had  every  opportunity  of  becoming  acquainted  with 
its  dangers,  he  assumed  the  risks  incident  thereto.  Looking^ 
then,  at  the  facts  disclosed  by  the  evidence  in  this  case,  and 
applying  the  rule  which  requires  us  to  disregard  the  evi- 
dence of  the  defendant  which  is  in  conflict  with  that  of  the 
ElaintiflF,  and  admitting  all  that  might  be  reasonably  inferred 
y  the  jury  from  the  evidence  of  the  plaintiff,  my  conclusion 
is  that  the  court  below  committed  no  error  in  sustaining  the 
demurrer  to  the  evidence,  and  the  judgment  complained 
of  must  be  aflSrmed  with  costs  to  the  defendant  in  error. 

Brannon  and  Holt,  J  J.,  concur.    Lucas,  P.,  absent. 

Injury  to  Employes  From  Low  Overhead  Bridges.— See  Louisville  &  N.  R. 
Co.  z/.  Hall,  and  note,  an/e,  p.  170, 181. 


St.  Louis,  Arkansas  &  Texas  R.  Co. 

V. 

Triplett. 

(Arkansas  Supreme  Courty  March  7,  iSpl.) 

Fellow  Servants— Test  of  Master's  Liability— Risk  of  Employment.— Where 
one  servant  is  shown  to  have  been  injured  by  another,  the  master's  liability 
does  not  depend  upon  whether  the  two  servants  were  fellow  servants  in 
any  technical  sense  of  the  term,  but  whether  the  injury  was  within  the  risk 
ordinarily  incident  to  the  service  undertaken. 
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Injury  to  Car  Repairer—  Fellow  Servants— Separate  Departments.— Where  a 
car  repairer  receives  injury  through  the  negligence  of  employes  of  the  same 
company  engaged  in  moving  cars,  the  fact  that  such  repairer  was  in  no  way 
connected  with  the  running  of  the  cars,  but  was  engaged  in  a  separate  de- 
partment, will  not  control  m  determining  whether  he  was  a  fellow  servant 
of  those  whose  negligence  brought  about  his  injury. 

Same— Duty  of  Company  to  Protect  Car  Repairer — Effect  of  Adoption  of 
Rule. — The  fact  that  a  railrcfad  company  adopts  a  rule  for  the  protection  of 
employes  repairing  cars,  which  would  be  suf!icient  if  faithfully  observed 
by  other  employes,  does  not  constitute  a  fulfillment  of  the  duty  of  the  com- 
pany to  protect  such  car  repairer,  unless  a  reasonably  prudent  person  might 
relv  upon  such  rule  to  afford  him  protection. 

I^ellance  by  Car  Repalrei^  upon  Protection  by  Company — Contributory  Neg* 
ligence. — An  employe  of  a  railroad  company  engaged  in  repairing  a  car 
upon  a  repair  track  may,  without  being  guilty  ofcontributory  negligence, 
rely  upon  the  exercise  by  the  company  of  that  degree  of  care  m  protecting 
him  from  injury,  by  the  running  of  other  cars  upon  that  track,  which  a 
person  of  ordinary  prudence  would  exercise,  in  view  of  the  hazardous  em- 
ployment. 

Notice  of  Violation  of  Rule— Duty  of  Company  to  Protect  Employes.— 
Where  a  railroad  company  has  notice  of  the  violation  of  a  rule  established 
by  it  for  the  protection  of  its  employes,  it  will  be  held  to  have  taken  o^- 
nizance  that  the  regulation  was  insufficient  to  afford  protection,  unless 
rigidly  enforced,  and  is  chained  with  the  duty  of  taking  the  necessary  steps 
to  correct  the  evil. 

Yard  master  and  Car  Repairer  as  Fellow  Servants.— A  yardmaster.  who  is 
charged  with  the  duty  of  personally  supervising  men  under  his  control  in 
order  to  secure  a  faithful  observation  of  a  rule  for  the  protection  of  em- 
ployes repairing  cars  upon  a  repair  track,  is  not  merely  a  fellow  servant 
witti  such  car  repairer,  but  is  a  representative  of  the  company. 

Appeal  from  Jefferson  Circuit  Court. 

/.  M,  &  /.  G,  Taylor,  and  Sam  H.  West,  for  appellant. 

M.  A.  Austin,  for  appellee. 

Fletcher,  Special  Judge. — This  is  an  appeal  from  a  verdict 
and  judgitient  against  the  railway  company  for  $5,000  dam- 
€aw  stated.  ^.?^^»  Sustained  by  the  death  of  appellee's  intestate. 
T.  J.  Brown,  while  in  the  employ  of  appellant 
Brown  was  a  car  repairer,  employed  at  the  shops  of  the  rail- 
way company  at  Pine  Bluff.  Near  the  shops,  and  within  the 
yard  limits  of  the  company,  were  situated  what  are  known  as 
**  repair  tracks,"  on  which  cars  badly  crippled,  and  requiring 
much  time  to  repair,  are  placed.  These  tracks  are  under  the 
supervision  and  control  of  the  foreman  of  repairs.  By  the 
rules  of  the  company,  no  switchman  or  engineer  was  r|er- 
mitted  to  go  upon  these  tracks  for  the  purpose  of  switching 
cars  without  permission  from  the  foreman  of  repairs,  and  he 
was  not  supposed  to  give  such  permission  when  men  were  at 
work  on  the  track.  The  yards  of  the  companj''  are  under  the 
control  of  the  yardmaster.  **  He  has  entire  supervision  of  the 
yard,  charge  of   all  trains  and  cars  while  in  the  yard  limits. 
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and  the  placing  and  disposition  of  all  cars,  subject  to  the 
order  of  the  superintendent  or  aeent.  He  does  all  the  nec- 
essary switching,  and  anything^  else  that  may  turn  up  in  that 
way. '  He  hired  and  controlled  and  had  the  power  to  dis- 
charge the  switchmen  and  engineers  at  work  on  the  yards. 
The  car  repairers  were  hired  by  and  under  the  immediate 
supervision  of  the  master  mechanic.  It  was  the  rule  of  the 
company  for  the  yardmaster  at  i  P.  M.  every  day  to  send  a 
switchman  and  engineer  with  an  engine  to  the  foreman  of  re- 
pairs, with  instructions  to  do  such  switching  of  cars  on  the 
repair  tracks  as  might  be  required,  at  which  time  the  foreman 
of  repairs  would  instruct  them  what  cars  to  take  oflF  and  what 
to  put  upon  the  repair  tracks,  and  where  to  place  them.  At 
the  usual  hour  on  the  daj  of  the  accident  the  yardmaster 
sent  a  switchman  and  engmeer  with  an  engine,  who,  as  usual, 
reported  to  the  foreman  of  repairs,  and  received  from  him  the 
numbers  of  cars  to  be  switched,  and  instructions  where  to 
place  the  same.  At  the  same  time  the  foreman  of  repairs 
pointed  out  to  them  the  fact  that  Brown  was  at  work  under 
a  car  jacked  up  on  one  of  the  tracks,  and  told  them  not  to  go 
upon  that  tracK.  The  foreman  of  repairs  returned  to  his  office 
near  by,  and  within  20  or  30  minutes  afterwards  the  switch- 
man threw  the  switch,  and  caused  a  train  of  cars  to  be  backed 
upon  the  track  where  Brown  was  at  work,  and  withoutxwarn- 
ing  to  him.  The  train  struck  the  car  under  which  he  was  at 
work,  and  caused  it  to  fall  upon  and  kill  him. 

It  is  claimed  by  the  railway  company  that  the  switchman 
and  engineer  were  fellow  servants  with  Brown  and  no  liability 
can  attach  to  the  company  by  reason  of  their  neg- 
ligence. The  rule  which  exempts  the  master  from  IJjjJJJ^IJi,. 
liability  for  an  injury  to  a  servant  occasioned  by  xmof 
the  negligence  or  a  fellow  servant  is  now  firmly  ■••ter's  ni- 
established.  The  courts  and  text-writers,  however,  ""•''• 
have  found  great  difficulty  in  giving  an  accurate  and  satis- 
factory test  by  which  to  determine  who  are  fellow  servants 
within  the  meaning  of  the  rule.  It  is  said,  generally,  that 
fellow  servants  are  those  engaged  under  the  control  of  the 
same  common  master  and  in  the  same  common  business,  or. 
to  use  the  terms  of  several  text-writers,  "  same  common  pur- 
suit," (3  Wood,  Ry.  Law,  §  388  ; )  "same  general  business,*' 
(2  Thomp.  Neg.  p.  1026;)  "accomplishing  the  same  common 
employment,"  (Beach,  Contrib.  Neg.  p.  338,  §  1 1 5.)  But  when 
we  undertake  to  determine  what  is  essential  to  render  the 
service  common  to  all  within  these  terms  or  expressions  we 
find  the  cases  numerous  and  contradictory.  It  would  be  be- 
yond the  scope  of  this  opinion  to  undertake  to  review  or  to 
reconcile  them.     It  would  seem  that  a  test  approximatel}'  ap- 
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plicable  to  all  cases  can  only  be  found  in  the  reasons  in  which 
the  rule  itself  is  based.  Here,  again,  we  find  the  courts  not 
entirely  harmonious.  One  of  the  reasons  assigned  for  the 
rule  is  that  of  supposed  public  policy,  which  assumes  "that 
the  exemption  operates  as  a  stimulant  to  diligence  and  caution 
on  the  part  of  the  servant  for  his  own  safety  as  well  as  that 
of  the  master."  "  Much  potency,"  says  Mr.  Justice  Field, in 
the  case  of  Chicago,  M.  &  St.  P.  R.  Co.  v.  Ross,  112 U.S. 377, 
17  Am.  &  Eng.  R.  Cas.  501,  "  is  ascribed  to  this  assumed  fact 
by  reference  to  those  cases  where  diligence  and  caution  on 
the  part  of  servants  contribute  the  chief  protection  against 
accident.  But  it  may  be  doubted  whether  the  exemption  has 
the  effect  thus  claimed  for  it.  We  have  never  known  parties 
more  willing  to  subject  themselves  to  dangers  of  life  or  limb 
because,  if  losing  the  one  or  suffering  in  the  other,  damages 
could  be  recovered  by  their  representatives  or  themselves 
for  the  loss  or  injury.  The  dread  of  personal  injury  has  al- 
ways proved  sufficient  to  bring  into  exercise  the  vigilance  and 
activity  of  the  servant."  Some  of  the  courts,  however,  as- 
suming this  reason  to  be  the  basis  of  the  rule,  have  drawn 
from  it  the  conclusion  that  those  only  are  fellow  servants  who 
are  so  consociated  in  the  discharge'of  their  duties  that  they 
can  exercise  an  influence  upon  each  other  promotive  of  cau- 
tion, because,  as  they  say,  the  reason  of  the  rule  ceasing,  its 
application  should  also  cease.  Out  of  this  has  arisen  the  doc- 
trine of  separate  departments,  by  which  a  distinction  is  made 
between  those  servants  engagedf  in  the  same  department  and 
those  engaged  in  different  departments  of  the  same  general 
business.  Chicago  &  N.  W.  R.  Co.  v.  Moranda,  93  111.  302; 
Cooper  V,  Mullins,  30  Ga.  150 ;  Louisville  &  N.  R.  Co.  v, 
Colhns,  2  Duv.  (Ky.),  114;  Railroad  Co.  v.  Jones,  9  Heisk. 
(Tenn.J,  27  ;  McKinney,  Fel.  Serv.  §72,  and  cases  cited.  The 
reasoning  of  these  courts  is  not  without  weight,  and,  in  given 
cases,  is  strongly  persuasive,  as  reflecting  light  upon  the  na- 
ture of  the  risks  assumed  by  the  servant  and  the  obligations 
of  the  master  to  protect  him  against  such  risk.  But  when  it 
is  sought  to  make  the  question  whether  or  not  the  servants 
are  engaged  in  the  same  or  different  departments  an  arbitrarj 
test  by  which  to  determine  the  liability  of  the  master,  the  re- 
sults reached  niust  often  be  unsatisfactory.  It  leads  to  con- 
fusion and  possible  absurdities.  It  is  not  difficult  to  conceive 
of  instances  where  servants  engaged  in  the  same  department 
of  business  may  have  no  opportunity  to  observe  the  nabits  or 
to  exercise  an  influence  upon  each  other,  or  where  servants 
in  different  departments  may  have  opportunity  to  observe 
and  influence  the  conduct  of  each  other,  or  where  the  dangers 
naturally  arising  from  the  negligence  of  each  may  be  as  great 
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in  difference  as  in  the  same  departments  of  business.  As  said 
b^'  the  supreme  court  of  Rhode  Island  in  Brodeur  v.  Valley 
Falls  Co.,  16  R.  I.  448  :  "  There  is  an  obvious  impracticabil- 
ity in  trying  to  gauge  the  liability  of  an  employe  in  a  complex 
business  by  the  independence  of  its  different  branches,  or  by 
the  inter-communications  of  those  employed.  Not  only  would 
it  be  almost  impossible,  in  many  cases,  to  separate  the  work 
into  distinct  departments,  and  to  discern  their  dividing  lines, 
but  incidental  auties,  changing  the  relations  of  workmen  to 
each  other,  would  vary  also  the  master's  liability.  He  would 
thus  be  liable  for  the  negligence  of  a  servant  at  one  time  or 
place  and  not  at  another.  Without  a  personal  supervision  of 
all  his  help  in  all  their  work  he  would  not  know  when  he  was 
responsible  and  when  he  was  not.  Moreover,  such  a  rule 
would  govern  the  liability  of  a  master  when  the  ground-work 
upon  which  the  rule  is  founded  did  not  exist;  for,  if  the  test 
01  liability  be  that  of  the  separate  and  independent  duties  of 
the  servants,  they  may  nevertheless  be  so  near  each  other  as 
to  be  able  to  exert  a  mutual  influence  to  caution  ;  or,  if  it  be 
that  of  association,  they  may  still  be  in  the  same  department, 
but  unable,  from  their  duties  or  position,  to  exert  such  in- 
fluence." The  true  reason  on  which  the  rule  is  based,  as 
shown  by  the  great  weieht  of  authority,  is  that  a  person  who 
voluntarily  engages  in  the  service  of  another  presumably  as- 
sumes all  the  risks  ordinarily  incident  to  that  service,  and 
fixes  his  compensation  with  a  view  to  such  risks.  Randall  v. 
Baltimore  &  O.  R.  Co.,  109  U.  S.  485,  15  Am.  &  Eng.  R.  Cas. 
243  ;  Wood,  Mast.  &  S.  §  326 ;  Underh.  Torts,  p.  52  ;  Farwell 
:'.  Boston  &  W.  R.  Co.,  4  Mete.  (Mass.),  459.  oee  note  5  to 
section  72,  McKinney,  Fel.  Serv.,  where  the  authorities  are 
cited  ;  Campbell  t/.  rennsylvania  R.  Co.,  (Pa.),  24  Am.  &  Eng. 
R.  Cas.  427;  Union  Pac.  R.  Co.  v.  Fort,  17  Wall.  (U.  S.),  553. 
If  this  be  the  principfe  underlying  the  rule,  it  would  seem 
that  the  question  which  forms  a  test  in  any  case  is  one  of 
risks ;  and  that  where  one  servant  is  shown  to  have 
been  injured  by  another,  the  question  is  not  whether  ***  •'•■" 
the  two  servants  were  fellow  servants  in  any  techni-  !ll!JJ?**A.#  . 
cal  sense  of  the  term,  but  whether  the  injury  was  orco-MrTiee. 
within  the  risk  ordinarily  incident  to  the  service 
undertaken.  "  The  negligence  of  a  fellow  workman  engaged 
upon  a  common  work  is  commonly  accounted  among  the 
risks  undertaken,  but  it  is  only  a  subordinate  instance.  "  Law- 
ler  V,  Androscoggin  R.  Co.  62  Me.  463,  16  Am.  Rep.  498. 
"  A  fellow  servant,  '*  says  the  court  in  McAdams  v.  Burnes, 
30  N.  J.  Law,  117,  is  one  who  serves  and  is  controlled  by  the 
same  master.  Common  emploj'ment  is  service  of  such  kind 
that,  in  the  exercise  of  ordinary  sagacity,  all  who  engage  in 
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it  may  be  able  to  foresee  when  accepting  it  that  through  the 
carelessness  of  fellow  servants  it  may  probably  expose  them 
to  injury."  Or,  as  more  fully  expressed  by  Williams, J., 
in  the  case  of  Baird  v.  Pettit,  70  Pa.  St.  477, 482  :  "  Servants, 
it  is  said,  are  engaged  in  a  common  employment  where  each 
of  them  is  occupied  in  service  of  such  a  kind  that  all  the 
others,  in  the  exercise  of  ordinary  sagacity,  ought  to  be  able 
to  foresee,  when  accepting  their  employment,  that  it  may  prob- 
ably expose  them  to  the  risk  of  injury  in  case  he  is  negligent. 
That  this  is  the  proper  test  is  evident  from  the  reason  as- 
signed for  the  exemption  of  masters  from  liability  to  their 
servants,  viz.,  that  the  servant  takes  the  risk  into  account  when 
fixing  his  wages.  He  cannot  take  into  account  a  risk  which 
.  he  has  no  reason  to  anticipate,  and  he  does  take  into  account 
the  risks  which  the  average  experience  of  his  fellows  has  led 
him  as  a  class  to  anticipate.  '*  Judge  Dillon,  after  discussing 
this  subject  in  an  article  published  in  24  Am.  Law  Rev.  190, 
concludes  :  **  The  real  inquiry  is,  was  the  injury  caused  bv 
another  servant  one  of  the  ordinary  risks  01  the  particular 
employment  ?  If  so,  the  mere  grade,  whether  higher,  lower, 
or  co-ordinate,  or  the  department  of  the  faulty  servant,  is  of  no 
consequence.  It  is  a  condition  of  the  contract  of  service  that 
the  servant  takes  upon  himself  the  risk  of  accidents  in  the 
common  course  of  the  business,  all  open  and  palpable  risks, 
including  the  negligence  of  all  fellow  servants,  of  whatever 
grade,  in  the  same  employment.  The  true  inquiry  in  each 
case  is,  was  the  accident  one  of  the  normal  and  natural  risks 
in  the  ordinary  course  of  business?  If  so,  then  there  is  no 
common  law  liability  on  the  part  of  the  employer;  if  not, 
there  is  such  liability ;  and  the  inquiry,  except  as  it  bears  on 
the  above  is  not  one  of  grades  or  departments.  This  is  the 
final  form  the  doctrine  has  assumed,  and  it  is  the  correct  one. 
It  is  plain,  intellijjible,  and  practical.  It*  is  founded  upon  just 
principles,  viz.,  that  it  is  precisely  commensurate  with  the 
master's  personal  duties.  ** 

The  court,  by  its  fourth  instruction  to  the  jury,  given  in 
behalf  of  the  plaintiff,  said :  **  If  the  jury  believe  from  the  ev- 
idence in  the  case  that  the  deceased  was  engaged 
EffiMtof  wr-  in  the  business  of  repairing  cars  on  a  repair  track, 
Uffil  differ.  ^"^  ^^^^  ^"  "^  ^^y  connected  with  the  running  of 
•rest  depart,  cars,  and  had  nothing  to  do  with  the  cars  being  near, 
■leau.  then  he  was  not  a  fellow  servant  of  those  engaged 

in  running  the  cars ;  and,  if  his  injury  was  occa- 
sioned by  the  negligence  of  an  employe  of  the  company  who 
was  engaged  in  running  the  cars,  the  company  was  liable.** 
This  was  error.  The  fact  that  Brown  "  was  in  no  way  con- 
nected with  the  running  of  cars,  and  hald  nothing  to  do  with 
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the  cars  being  near,  "  or  that  he  was  engaged  in  a  separate 
department  from  that  of  those  engaged  in  moving  the  cars, 
should  not  control  the  other  facts,  viz.,  that  the  track  on 
which  he  was  at  work  and  those  on  which  the  duties  of  the 
switchman  and  engineer  were  being  performed  at  the  same 
time  were  in  close  proximity  to  each  other,  converging,  with 
their  switches,  near  the  same  point  so  that  the  negligence  or 
inadvertance  of  the  switchman  in  operating  the  switches  and 
moving  the  trains  was  liable  to  endanger  him.  The  fact  that 
the  switchman  and  engineer  were  not  permitted,  under  the 
rules  of  the  company,  to  go  upon  the  track  while  Brown  was 
there  at  work,  only  removed  the  probability  of  danger  from 
their  negligence  to  the  extent  that  their  efficiency  or  careful- 
ness  might  cause  them  to  observe  these  rules. 

It  is  said  that  because  the  rules  of  the  company  forbade 
the  yardmen  to  enter  upon  this  track,  Brown  had  a  right  to 
rely  upon  the  company  to  keep  them  out,  and 
therefore  the  risk  of  their  failure  to  keep  out  was  JlliyoiV/"* 
not  one  of  the  risks  assumed  in  his  contract  of  em-  terraat. 
ployraent ;  but,  if  the  company  owed  him  any  duty 
in  this  respect,  and  has  failed  to  discharge  that  duty,  hy 
which  it  has  in  anv  manner  contributed  to  the  injury,  it  is 
h'able  by  reason  of  its  own  negligence,  notwithstanding  the 
negligence  of  a  fellow  servant  may  have  been  the  immediate  * 
or  direct  cause  of  the  injury.  "  It  is  indispensable  to  the  em- 
ployer's exemption  from  liability  to  his  servant  for  the  con- 
sequences of  risks  thus  incurred  that  he  should  himself  be 
free  from  any  negligence.  He  must  furnish  the  servant  the 
means  and  appliances  which  the  service  requires  for  its  effi- 
cient and  safe  performance,  unless  otherwise  stipulated  ;  and 
if  he  fail  in  that  respect,  and  an  injury  result,  he  is  .as  liable 
to  the  servant  as  he  would  be  to  a  stranger.  In  other  words, 
whilst  claiming  such  exemption  he  must  not  himself  be  guilty 
of  contributory  negligence. "  Chicago,  M.  &  St.  P.  R.  Co, 
V.  Ross,  112  U.S.  377,  17  Am.  &  Eng.  R.  Cas.  501.  It  was 
the  duty  of  the  railway  company,  in  this  case,  by  the  exer- 
cise of  ordinary  care,  to  provide  Brown  with  a  safe  place  in 
which  to  work.  It  is  conceded  that  the  repair  track,  within 
itself,  was  a  safe  place  ;  but,  if  unprotected  from  intrusion  by 
the  yardmen  it  was  obviously  unsafe.  To  obviate  the  dan- 
ger  from  this  source  the  (Company  established  the  rule  which 
required  the  switchman  and  engineer  to  keep  off  the  track 
except  by  permission  of  the  foreman  of  repairs.  It  is  claimed 
by  the  company  that  if  this  rule  was  sufficient,  when  faith- 
fully observed  by  its  employes,  to  guard  against  the  danger, 
the  company  has  discharged  its  duty.  International  &  G, 
N.  R.  Co.  V.  Hall,  (Tex.),  15  S.  W.  Rep.  108.    This  seems  to 
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be  the  general  rule  of  law  when  the  circumstances  are  such 
that  a  reasonably  prudent  person  mi^ht  rely  upon  rules  and 
regulations  to  afford  protection  ;  but  if  the  master  sees  proper 
to  rely  upon  such  methods  of  protection  to  his  servants,  and 
the  occasion  demands  it,  he  should  also  adopt  such  measures 
as  may  be  reasonably  necessary  to  secure  the  observance  of 
such  rules.  The  fact  that  rules  have  been  adopted  is  only 
evidence  of  the  degree  of  care  and  diligence  exercised  bv  the 
master  in  any  given  case.  Whart.  Neg.  §  221  ;  Wood,  Mast. 
&  S.  §  370;  Madden  v.  Chesapeake  &  O.  R.  Co.,  28  W.  Va. 
610;  Moore  v.  Wabash,  St.  L.  &  P.  R.  Co.,  85  Mo.  588,21 
Am.  &  Eng.  R.  Cas.  509  ;  Criswell  v.  Pittsburgh,  C.  &  St.  L 
R.  Co.,  30  W.  Va.  798^,  33  Am.  &  Eng.  R.  Cas.  232;  Lake 
Shore  &  M.  S.  R,  Co.  v.  Lavalley,  36  Ohio  St.  221,  5  Am.& 
Eng.  R.  Cas.  549;  Ohio  &  M.  R.  Co.  r.  Collarn,  73  Ind.  261. 
The  degree  of  care  must  always  be  measured  by  the  exigen- 
cies of  the  particular  case.  Wood,  Mast.  &  S.  §  359 ;  Hough 
V,  Texas  &  P.  R.  Co.,  100  U.  S.  213.  Brown  was  required  to 
do  needed  work  under  a  car  jacked  up  so  that  a  jar  from  ap- 
proaching cars  would  necessaril}''  cause  it  to  fall,  and  crush 
him.  He  had  no  opportunity  to  look  out  for  the  approach 
of  intruders.  His  mind,  if  he  performed  well  his  duty,  would 
necessarily  be  absorbed  in  his  work,  and  he  become  oblivious 
to  danger.  He  would  rarely,  if  ever,  detect  the  approach  of 
an  engine  or  cars.  He  was  entirely  helpless,  so  far  as  any 
precautionary  measures  that  he  might  take  to  protect  himself 
were  concerned.  He  had  to  rely  entirely  upon  the  company 
for  protection ;  his  life,  as  it  were,  was  in  its  keeping.  What 
steps  should  it  have  taken  to  protect  him  from  danger?  It 
is  not  a  question  of  rules  and  regulations.  Protection  was 
what  he  needed,  and  to  this  end  he  had  a  right  to  rely  upon 
the  company  for  the  exercise  of  that  degree  of  care  which  a 
person  of  ordinary  prudence  would  exercise  in  view  of  the 
extreme  and  obvious  hazard  to  which  he  was  exposed. 
One  of  the  precautions  taken  by  some  of  the  railroad  com- 

fanies,  in  such  cases,  is  to  place  locks  upon  the  switches. 
lad  the  company,  in  this  case,  adopted  such  precaution,  we 
presume  no  question  could  have  been  raised  as  to  its  suffic- 
iency. The  company,  however,  instead  of  locks  adopted  the 
rule  referred  to.  This  rule  proved  insufficient  to  keep  the 
men  out.  They  either  willfully  violated  it,  or  through  neg- 
ligence failed  to  observe  it ;  and  about  two  months  before 
the  accident  occurred  complaint  was  made  by  the  master 
mechanic  (Bergold)  to  the  master  of  transportation,  in  whose 
department  the  yardmaster  and  yardmen  were  at  work. 
Thereupon  the  master  of  transportation  wrote  a  letter  to 
the yaramaster,  which,  omitting  the  address  and  signature, is 
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as  follows:  "Please  note  attached  complaint  from  Mn  Ber- 
gold,  and  manage  to  correct  it.  I  instructed  you  sometime 
ago  about  j-our  men  going  in  on  the  repair  tracK  without  per- 
mission  from  the  foreman.  If  you  have  instructed  them  in 
this  matter,  dismiss  the  man  in  fault;  as  everybody  must  un- 
derstand that  orders  must  be  obeyed.  1  have  written  Mr. 
Bergold  today  that  you  would  have  a  man  on  hand  each 
day  atone  P.  M.  to  go  with  engine  and  hustler,  as  he  suggests, 
and  pull  the  repair  track.  You  had  better  manage  to  be  there 
yourself  as  much  as  possible.  When  this  is  done,  answer,  so 
that  I  will  know  that  you  fully  understand  what  I  want  " 
Here  the  company  is  shown  to  have  had  notice  of  the  viola- 
tion  of  the  rule,  and  it  must  have  taken  cognizance  that  the 
regulation  it  had  provided  was  insufficient  to  afford  protec- 
tion, unless  rigidly  enforced.  It  became  the  duty  of  the  com- 
pany, then,  to  take  the  necessary  steps  to  correct  the  evil, 
and  obviate  the  injury.  Cooley,  Torts,  559;  Wood,  Mast.  & 
S.  §§  378-380 ;  Hough  V.  Texas  &  P.  R.  Co.,  100  U.  S.  226 ; 
Patterson  v.  Pittsburg  &  C.  R.  Co.,  76  Pa.  St.  389 ;  Conroy  v. 
Vulcan  Iron  Works,  6  Mo.  App.  102 ;  Lanning  v.  New  York 
Cent.  R.  Co.,  49  N.  Y.  521.  The  only  additional  precaution 
taken  was  to  fix  an  hour  at  which  switching  should  be  done 
on  these  tracks,  and  to  again  instruct  the  men  to  report  at 
that  hour  to  the  foreman  of  repairs  for  instructions,  and  not 
to  go  upon  the  repair  tracks  without  his  permission.  The 
yardmaster  says  he  carried  out  the  order  of  the  master  of 
transportation  as  far  as  possible ;  but,  when  asked  the  ques* 
tion :  "  What  precautions  were  taken  to  protect  the  men  in 
working^  on  those  repair  yards,  so  far  as  switchmen  were  con- 
cerned?" he  answered  :  "  Well,  that  I  don't  know,  whether 
there  were  any  or  not,  any  more  than  the  general  precaution 
that  men  must  not  go  there  without  getting  the  consent  of  the 
foreman  of  repairs.  If  he  told  them  to  go,  it  was  all  right ; 
if  the  foreman  told  him  he  must  not,  he  must  not  go. "  The 
master  of  transportation  evidently  had  a  clear  apprehension 
of  the  danger  of  intrusting  this  work  to  the  ordinary  employes 
at  work  on  the  yards;  and  he  saw  the  necessity  for  a  person- 
al supervision  of  the  work  by  the  yardmaster  himself,  when 
he  said  to  him  :  "  You  had  better  arrange  to  be  there  your- 
self  as  much  as  possible."  This,  if  not  a  positive  command, 
was  sufficient  to  indicate  to  the  yardmaster  the  necessity  for 
his  personal  supervision  of  the  men  under  his  control  at  that 
hour  in  order  to  secure  a  faithful  observance  of  the  rule.  It 
was  his  duty  to  do  so.  His  convenience,  or  the  details  of 
his  business'  at  this  hour,  when  the  lives  of  men  who  were 
looking  to  the  companv  for  protection,  were  endangered, 
should  have  been  subordinated  to  the  more  important  duties 
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of  the  master.  In  this  respect  he  was  not  merely  a  co-labor- 
er with  Brown.     He  was  performing  duties  which 

TMiBMtor^    would  have  been  required  of  the  master,  if  pres- 

Minr  moT      ^"^ — ^^^  personal  oversight  and  super\'ision  of  the 

feiiowMr-       men  under  his  control.     Kirk  v,  Atlanta  &  C.  A. 

▼•■u.  L.  R.  Co.,  94  N.  Car.  625,  25  Am.  &  Eng.  R.  Gas. 

520;  Little  Rock,  M.  R.  &  T.  R.  Co.  v.  Harper, 

44  Ark.  230 ;  Heine  v.  Chicago  &  N.  W.  R.  Co.,  58  Wis. 

525  ;  Lake  Shore  &  M.  S.  R.  Co.  v.  Lavelley,  36  Ohio  Sl  221, 

kAm.  &Eng.  R.  Cas.  549;  Chicago,  M.  &  St.  P.  R.  Co.:. 
OSS,  112  U.  S.  377,  17  Am.  &  Eng.  R.  Cas.  501  ;  Ohio  &  M. 
R.  Co.  V.  Collarn,  73  Ind.  261  :  Wood,  M.  &  S.  867,  868.  The 
fault  may  be  traced,  if  necessary,  10  a  higher  source, — the 
master  of  transportation.  When  he  saw  the  danger  and  the 
necessity  for  the  yardmastcr's  presence,  his  order  should  have 
been  to  go,  or  he  should  have  adopted  other  positive  precau- 
tionary measures  to  meet  the  difnculty.  The  fact  that  the 
foreman  of  repairs  had  but  a  few  moments  before  the  acci- 
dent admonished  the  switchman  not  to  go  upon  the  track 
only  demonstrates  the  insufficiency  of  the  precautions  taken 
by  the  company,  and  confirms  the  apprehensions  of  the  mas- 
ter of  transportation  when  he  suggested  the  necessity  of  the 
yardmasters  presence.  The  switchman  knew,  without  be- 
ing admonished,  that  he  had  no  business  on  this  track,  un- 
less directed  by  the  foreman  of  repairs  to  go  there. 

Contributory  negligence  is  not  attributable  to  Brown  for 
remaining  in  the  service  of  the  company.  After  attention 
had  been  called  to  the  fact  that  the  rules  were  not 
uihj^tT^'  observed,  and  the  company  had  indicated  that  it 
■effUfMM.  would  correct  the  evil,  he  had  a  right,  under  the 
circumstances,  to  rely  upon  the  company  to  take 
all  necessary  steps  to  protect  him.  Cook  v,  St.  Paul,  M.  & 
M.  R.  Co.,  34  Minn.  45  ;  Russell  v,  Minneapolis  &  St.  L.  R. 
Co.,  32  Minn.  230 ;  Wood,  Mast.  &  S.  §  353. 

The  rule  which  exempts  the  master  from  liability  to  a  ser- 
vant for  the  negligence  of  a  fellow  servant  is  founded  upon 
principles  of  justice ;  and,  although  apparent  hardships  may 
arise  in  its  application,  yet,  if  administered  in  strict  harmony 
with  the  master's  duties  to  the  servant,  no  injustice  will  be 
done. 

There  was  no  conflict  in  the  evidence,  the  facts  were  un- 
disputed, and  clearly  supported  the  conclusion  that  the  com- 
pany has  been  negligent  in  performance  of  its  duty 
MsmM.  ^  *"  affording  protection  to  the  deceased  and  that 
this  neglect  contributed  to  the  injury.  The  ver- 
dict could  not  have  been  otherwise  than  for  plaintiff,  not- 
withstanding the  error  of  the  court,  above  indicated.    If  the 
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jury  had  been  instructed  as  to  the  law  as  indicated  in  this 
opinion,  and  had  found  a  Verdict  for  the  defendant,  we  could 
not  have  sustained  it  on  the  facts  presented.  We  see  no  oc- 
casion for  remanding  the  case  for  a  new  trial,  and  affirm  it, 
notwithstanding  the  error. 

Test  of  Master's  Liability  Where  One  Employe  is  Injured  througli  the  Negll* 
gence  of  Another.— See  note.  44  Am.  &  Ene.  R.  Cas.  606  ;  note,  38  Am.  & 
Eng.  R.  Cas.  102  ;  note,  25  Am.  &  Eng.  R.  Cas.  513. 

Negligent  Yardmaster  as  Fellow  Servant  of   Injured   Car  Repairer. — In 

New  Yoric  a  yardmaster  employed  in  moving  cars  back  and  forth  in  the 
company's  yard  for  the  purpose  of  their  bemg  repaired,  is  considered  a 
fellow  servant  of  a  car  repatrer,  and  if  the  latter  is  injured  through  the 
yardmaster's  negligence,  there  can  be  no  recoverv  against  the  railroad  com- 
pany. Besel  V.  New  York,  etc.,  R.  Co.,  70  N.  Y.  171.  So,  in  North  Caro- 
lina, it  is  held  that  where  a  yardmaster  has  the  general  management  of 
making  up,  switching,  and  receiving  trains,  he  is*  the  fellow  servant  of  a 
car  repairer  who  receives  an  injury  while  engaged  in  his  occupation  owing 
to  the  negligence  of  such  yardmaster.  Kirk  v,  Atlanta  &  Charlotte  Air 
Line  R.  Co.,  94  N.  Car.  625,  25  Am.  &  Eng.  R.  Cas.  507.  In  a  Kentucky 
case  It  appeared  that  after  a  train  had  arrived  at  a  station,  and  while,  ac- 
cording to  the  evidence,  it  was  doubtful  whether  it  was  under  the  control 
of  the  conductor  or  the  yardmaster,  the  conductor  ordered  the  foreman  of 
the  car  repairers  to  go  under  a  car  and  repair  a  brake,  and  while  he  was 
so  engaged  and  this  was  known  to  the  conductor,  the  train  started  and  the 
car  repairer  was  run  over  and  killed.  The  court  held  that,  as  it  was  doubt- 
ful who  had  charge  of  the  train,  and  if  it  was  the  yardmaster,  the  company 
was  not  liable,  he  being  a  fellow  servant  of  the  deceased,  it  was  error  for 
the  court  to  order  a  verdict  for  the  defendant  on  the  ground  that  the  train 
was  in  charge  of  the  yardmaster.  Ritt  v.  Louisville  &  N.  R.  Co.  (Ky.),  31 
Am.  &  Eng.  R.  Cas.  289.  And  see  Peterson  v.  Chicago  and  N.  W.  R.  Co. 
(Mich.),  31  Am.  &  Eng.  R.  Cas.  292,  and  note  297. 

Car  Repairer  and  Yard  Hand  as  Fellow  Servants. — A  railroad  company 
is  not  liable  for  personal  injuries  received  by  a  car  repairer,  owing  to  the 
cardessness  of  a  co-servant,  who,  knowing  that  the  former  was  beneath 
the  car,  has  a  switch  opened  and  lets  another  car  come  against  the  car  under- 
going repairs.     Corcoran  v.  Delaware,  L.  &  W.  R.  Co.,  126  N.  Y.  673. 

Cai* Repairer  and  Switchman  as  Fellow  Servants.— In  Pool  v.  Southern 
Pacific  R.  Co.  (Utah,  April  18,  1 891),  26  Pac.  Rep.  654,  it  was  held  that  a 
car  repairer  employed  to  work  in  the  shop  of  a  railroad  company  and  oc- 
casionally to  make  small  repairs  in  the  yard,  is  not  a  fellow  servant  of 
switchmen,  who,  acting  under  orders  of  a  yardmaster,  directs  the  move- 
ment of  certain  cars  which  causes  the  death  of  the  car  repairer. 

Car  Repairer  as  Fellow  Servant  of  Engineer — Different  Department  Limit- 
ation.—In  Webb  V.  Denver  &  R.  G.  R.  Co.  (Utah,  June  5,  1891),  26  Pac. 
Rep.  9S1,  it  was  held  that  only  those  servants  are  to  be  considered  fellow 
servants  within  the  meaning  of  the  rule  exempting  the  master  from  liabil- 
ity for  the  negligence  of  one  causing  injury  to  the  other,  who  are  directly 
co-operating  with  each  other  in  a  particular  line  of  employment,  or  whose 
habitual  duties  bring  them  into  conassociation  ;  accordingly,  where  a  car 
repairer  is  killed  by  an  unexpected  movement  of  a  locomotive,  damages 
may  be  .recovered  for  his  death,  if  the  injury  was  due  to  negligence  in 
moving  his  engine  without  warning. 
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Miller  et  aL 


Southern  Pacific  R.  Co. 

(20  Oregon^  28^.) 

Fellow  Servants— Delegation  of  Duty  by  Master. — Anyduty  which  the  mas- 
ter is  required  to  perform  for  the  safety  and  protection  of  his  servants*  can- 
not be  delegated  to  any  servant  of  any  ^de,  so  as  to  exempt  the  master 
from  liability  to  a  servant  who  has  been  mjured  by  its  non-performance. 

Duties  Owed  by  Railroad  Company  to  Employes.— It  is  the  duty  of  a  rail- 
road company  to  keep  its  roadbed  and  track,  rolling  stock,  machinery, 
and  appliances  in  good  and  safe  condition,  to  cause  frequent  and  thorough 
inspection  of  these  as  can  be  done  consistently  with  the  conduct  of  its 
business,  for  the  purpose  of  discovering  any  detects  that  may  occur  from 
accidental  causes,  or  the  effects  of  wear  and  tear  or  the  progress  of  decay, 
to  exercise  care  in  the  selection  of  its  servants  and  in  their  retention  in  its 
service,  and  to  adopt  such  rules  and  regulations  as  are  calculated  to  guard 
against  accident,  and  to  make  the  servants  in  its  employ  reasonably  safe. 

Switchman— Duties  Involved  In  the  Performances  of. — It  is  the  duty  of 
a  switchman  to  operate  the  switch,  and  see  that  it  properly  adjusts  the 
rails  so  that  the  trains  may  pass  with  safety.  The  act  he  performs  involves 
no  duty  of  construction  or  repair,  or  other  duty  in  regard  to  the  switches 
of  the  road,  if  out  of  repair,  or  unfit  for  use,  whether  by  wear  or  tear,  or  by 
the  criminal  interference  of  strangers,  than  to  promptly  notify  the  company 
of  its  condition,  so  that  it  may  be  repaired   or  its  place  supplied. 

Relation  between  Employer  and  Employe  Established  by  Law— Rules  and 
Regulations. — It  is  the  law,  in  the  absence  of  express  contract,  that  estab- 
lishes the  relation  of  the  parties,  creating  him  agent  or  representative  of 
the  master  who  performs  duties  which  the  law  itself  makes  it  incumbent 
on  the  master  to  perform,  and  not  the  rules  or  regulations  of  the  comjJany 
designed  for  the  guidance  of  its  servants,  and  to  secure  reasonable  safety 
in  the  conduct  of  its  business. 

Switchmen  and  Train  Hands  as  Fellow  Servants. — The  co-operation  of 
the  switchman  is  necessary  to  the  successful  management  of  the  trains, 
and  employes  upon  the  train  in  the  common  service  assume  the  risk  of  the 
negligent  discharge  of  his  duty. 

Evidence— Record  of  Conviction  of  Person  for  Killing. — The  trial  court 
properly  refused  to  admit  as  evidence  the  indictment  and  judgment  of  the 
conviction  of  one  W.  A.  Hill  for  the  killing  of  the  plaintiff's  intestate  by 
disarranging  a  switch  on  the  defendant's  railroad,  and  certain  confessions 
he  had  made  to  one  Dr.  Davis,  upon  the  ground  that  such  conduct  was 
res  inter  alios  acta. 

Appeal  from  Marion  Circuit  Court 

Per  Curiam. — This    is  an  action  to    recover  damages, 

brought  by  the  plaintiff,  as  administratrix  of  the  estate  of  her 

husband,  J.  W.  Miller,   deceased,   under  section 

c«sest«te<].      371^  Hiirs  Code,  for  the  death  of  the  intestate,  who 

was  killed  on  the  night  of  the  28th  of  July,  1889,  ^J  ^^^  ^^" 
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railing  of  an  engine,  of  which  he  was  engineer,  in  the  employ 
of  the  defendant.  His  death  is  alleged  to  have  been  caused 
by  the  negligence  of  the  defendant  and  its  agents  in  suffering 
a  certain  switch  at  Lebanon  Junction,  on  the  line  of  the  road, 
to  be  out  of  order,  so  that  in  operating  it  the  rails  did  not 
form  a  continuous  line,  whereby  the  engine  was  thrown  from 
the  track,  and  he  was  so  badly  injured  that  he  died  the  next 
day.  After  denying  these  facts,  the  defendant  alleges  as  a 
separate  defense  (i)  that  the  derailing  of  the  engine  was 
caused  by  one  W.  A.  Hill,  who,  immediately  before  the  en- 
gine was  thrown  from  the  track,  criminally,  and  without  the 
knowledge  of  the  defendant,  broke  and  disarranged  said 
switch,  whereby  the  rail  was  thrown  out  of  line,  so  that  the 
engine  in  passing  at  that  place  was  derailed,  and  the  intestate 
mortally  injured;  (2)  that  if  any  agent  or  servant  of  the  de- 
fendant was  guilty  of  negligence  which  caused  the  injury  of 
the  plaintiff's  mtestate,  he  was  a  fellow  servant  of  such  intestate 
of  Miller ;  and  (3)  that  the  injury  was  caused  by  the  criminal 
act  of  one  W.  A.  Hill, a  stranger  to  defendant,  combined  with 
the  negligence  of  said  Miller  and  his  fellow  servants.  Issue 
being  joined  on  this,  a  trial  was  had,  which  resulted  in  a  ver- 
dict and  judgment  for  the  plaintiff,  and  from  which  this  ap- 
peal is  brought.  At  the  close  of  the  evidence  for  the  plaint- 
iff, the  defendant  interposed  a  motion  for  a  judgment  of  non- 
suit, which  the  trial  court  refusing,  is  assigned  as  error. 

The  evidence  tended  to  show  that  the  overland  train,  on 
which  the  plaintiff's  intestate  was  acting  as  engineer  of  the 
locomotive  drawing  such  train,  was  derailed  at  a  switch  about 
one  and  a  half  miles  south  of  Albany,  a  little  after  9  o'clock 
on  the  evening  of  Sunday,  July  28, 1889  ;  that  the  locomotive 
was  overturned,  and  Miller  was  caught  in  or  under  it,  whereby 
he  was  so  badly  bruised  and  scalded  by  the  escaping  steam 
that  he  died  the  next  day.  That  the  train  reached  Albany 
about  8:40  o'clock  P.  M.,  and  stopped  there  20  minutes  for  sup- 
per; that  shortly  after  its  arrival  the  Lebanon  locomotive,  in 
charge  of  Conductor  Huston,  left  Albany  on  the  main  track 
to  the  Lebanon  switch.  On  reaching  the  switch,  Huston's 
locomotive  was  halted  until  a  brakeman  aboard  of  it  could 
throw  the  switch  and  let  his  locomotive  pass  from  the  main 
track  to  the  Lebanon  branch  track ;  that  it  was  after  dark, 
necessitating  the  use  of  a  lantern,  and  that  when  he  attempted 
to  move  the  switch,  so  as  to  throw  the  rails  in  position  for 
the  passage  of  the  locomotive,  something  interfered  with  the 
shoving  over  of  the  switch  rails,  whereupon,  taking  his  lan- 
tern to  discover  the  cause  of  it,  he  found  clamped  between 
the  rails  a  stone,  and  that  to  remove  it  he  had  to  return  to  the 
switch  lever  and  throw  it  back  into  the  same  position  it  had 
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occupied  before  he  touched  it,  but  that,  in  doing  so,  he  ob- 
served the  rails  came  properly  back  into  place  for  the  main 
line  ;  that  he  went  and  threw  the  stone  from  the  track,  and 
then  returned  the  switch  lever,  without  further  diflScultj, 
into  position  for  the  passage  of  the  locomotive  from  the  main 
track  to  the  Lebanon  branch  track;  that  the  locomotive 
passed  through,  and  he  then  threw  the  switch  back  into 
proper  position  for  the  passage  of  trains  on  the  main  track, 
but  that  he  did  not  observe  at  the  time  whether  or  not  the 
rails  obe)'ed  the  switch  and  came  back  into  line  with  the  rails 
of  the  main  track,  but  supposed  that  they  did.  Huston,  how- 
ever, who  was  on  the  locomotive  at  the  time,  and  about 
twenty  feet  distant  from  the  switch,  testified  that  he  did  not 
notice"^  and  observe  that  the  rails  at  that  time  came  into  line 
with  the  rails  of  the  main  track ;  that  he  was  able  to  observe 
the  movements  of  the  rails  by  the  brakeman's  lantern, 
which  shone  on  the  bright  surface  of  the  rails;  that 
the  switch  was  then  locked  by  the  brakeman,  who  remounted 
the  locomotive,  and  it  moved  on  towards  Lebanon.  In  a  few 
minutes  after  this.  Miller  came  on  the  main  track  with 
his  engine  and  train  from  Albany,  and  when  within  about  50 
feet  ofthe  switch  observed  that  the  switch  rail  was  not  in 
line  with  the  main  track  rail  adjoining  to  and  next  beyond  it 
on  the  south,  but  it  was  then  too  late  to  stop  the  train,  and 
the  locomotive  was  derailed,  whereby  Miller  was  so  badly 
injured  that  he  died  the  next  day.  The  cause  of  the  accident 
was  due  to  the  fact  that  a  draw  bar  of  the  switch  was  out  of 
place,  the  linch  pin  being  out,  so  that  the  rails  had  not  conic 
back  to  place  when  the  brakeman  had  adjusted  the  switch 
after  the  engine  going  to  Lebanon  passed  it.  The  construc- 
tion of  the  switch  was  such  that  two  iron  rods  attached  to  it 
passed  from  it  to  the  switch  rail,  one  of  the  rods  pushed  the 
r  rail  over  into  line  with  the  rails  on  the  branch  line  when 
desired,  and  the  other  rod  pulled  the  rail  back,  when  it  was 
necessary,  into  line  with  the  rails  on  the  main  track.  Each 
rod  had  an  iron  eye  or  ring  on  the  end  next  to  the  switch 
which  fitted  into  a  shank  and  was  held  into  it  by  an  iron  pin 
or  split  key,  passing  through  a  hole  in  the  outer  end  of  the 
shank.  An  iron  washer  worked  between  the  eye  of  the  rod 
and  the  split  key,  so  that  the  eye  of  the  rod  could  not  be 
slipped  off  ofthe  shank  without  first  drawing  the  split  key  out 
of  its  hole,  and  removing  the  washer  from  off  the  shank. 
When  the  switch  was  examined  soon  after  the  accident,  it 
was  found  that  the  switch  indicated,  or  at  least  appeared  to 
have  been  tampered  with  prior  to  the  accident,  either  before 
or  after  the  Lebanon  locomotive  passed  through  the  switch. 
The  rod  which  should  have  pulled  the  switch  rail  back  into 
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line  with  the  rails  on  the  main  track  had  been  taken  off  of  its 
shank  and  dropped  to  the  ground.     The  split  pin  which  had 
held  that  rod  in  place  on  its  shank  was  not  found,  but  the 
washer  which  worked  between  the  split  pin  and  the  rod's  eye 
had  been  put  back  on  the  shank  after  the  rod  was  removed 
off  it    There  is  no  other  testimony  than  this  tending  to  show 
how  long  the  switch  had  been  so  disarranged  before  the  acci- 
dent occurred,  or  that  the  defendant  company  knew,  or  by 
the  exercise  of  reasonable  diligence  ought  to  have  discoyerea, 
that  the  switch  had  been  tampered  with,  or  was  not  in  proper 
working  order,  before  the  time  when  the  accident  occurred. 
Numerous  exceptions  were  taken  to  instructions  asked  and 
refused  and  to  instructions  given  by  the  trial  court,  and  to 
the  refusal  to  admit  certain  testimony  relative  to  the  confes- 
sion and  conviction  of  one  W.  A.  Hill  for  tampering  with 
and  disarranging  the  switch  which  caused  the  accident,  but, 
all  the  questions  involved  may  be  reduced  to  two,  namely : 
(i)  Whether  conductor  Huston  or  the  brakeman  who  oper- 
ated the  switch  occupied  the  position  of  vice-principal  to  the 
plaintiff's  intestate  Miller,  so  tnat  his  negligence  in  failing  to 
discover  that  the  switch  was  disarranged  was  the  negligence 
of  the  company,  and  rendered  it  liable  for  the  injury  he  sus- 
tained ;  ana  (2)  whether  the  trial  court  erred  in  refusing  to 
allow  the  judgment  roll  of  the  circuit  court  of  the  state  of 
Oregon  for  Linn  county,  showing  the  indictment  and  convic- 
tion of  one  W.  A.  Hill  for  the  killing  of  the  said  John   \V. 
Miller  bv  disarranging  a  switch  on  the  road  of  the  defend- 
ant, ana   thereby  causing  the  locomotive  to  be  derailed  in 
Linn  county  on  July  28,  1889,  to  be  received  in  evidence,  or 
to  allow  Dr.  Davis,  a  witness  for  the  defendant,  to  answer 
certain  questions  as  to  whether  he  (W.  A.   Hill),  ever  con- 
fesssd  or  admitted  to  hi.ti  that  he  interfered   with  or  broke 
the  switch  on  the  occasion  under  consideration.     These  will 
be  considered  in  the  order  stated. 

There  was  a  general  rule  of  the  company  providing  that 
conductors  would  be  held  personally   responsible   for   the 
proper  adjustment  of  switches  used  by  their  trains, 
and  it  was  claimed  that  the  effect  of  this  rule  was  swiffHraan  m 
tocreate  Huston  vice-principal  of  Miller  as  between   ''jr^^'jYf***' 
the  latter  and  the  company.     The  argument  for  rnieoffom- 
the  plaintiff  proceeds  upon  the  assumption  that  the  ^nj, 
switch  was  broken  and  disarranged  when  the  Leba- 
non locomotive  used  it,  and  that  Huston  had  devolved  upon 
him  the  duty  of  seeing  that  the  switch  was  properly  adjusted, 
which    being  a  personal  duty  the  company  owed^  to  Miller, 
that  the  negligence  of  Huston  in  failing  to  discover  that  the 
switch  was  out  of  order  was  the  negligence  of  the  company. 
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and  rendered  it  liable  for  the  injurious  consequences  which 
ensued.  The  rule  was  a  proper  and  needful  regulation,  and 
obedience  to  it  was  well  calculated  to  insure  safety,  but  it 
was  not  designed  to  create  any  new  or  distinct  liability  other 
than  the  law  established.  As  a  rule,  it  did  not  operate  to 
change  the  rule  of  law  which  governed  the  relation  of  the 
parties  and  fixed  their  liabilities.  The  conductors  were  not 
expected  to  perform  the  duties  of  switchmen, — some  one 
under  them,  usually  a  brakeman,  discharged  this  duty,  by 
their  direction ;  and  the  object  of  the  rule  in  making  them 
responsible  was  to  secure  the  best  possible  performance  of 
the  duty  of  a  switchman  to  insure  safety  in  operating  the 
trains.  It  added  no  new  or  other  element  to  the  legalxela- 
tion  of  the  parties  concerned  than  already  existed.  The 
whole  duty  combined  and  to  be  performed  in  this  regard  by 
conductor  and  switchman,  in  operating  the  switch,  only  con- 
stituted the  proper  discharge  of  the  duty  of  a  switchman. 
It  is  not  the  duty  of  the  master  **  as  with  a  personal  sight  and 
touch  "  to  operate  the  switches  on  the  road.  "  It  is  utterly 
impracticable  so  to  do,  and  a  brakeman  or  fireman  on  a  train 
knows  that  he  is,  as  well  as  any  person,  connected  with  the 
business.**  And  Folger,  J.,  said  :  **  The  duty  of  the  master 
is  performed  when  he  provides  beforehand,  and  makes  known 
to  his  servants,  rules  explicit  and  efficient,  which,  if  observed 
and  followed  by  all  concerned,  will  bring  personal  notice  to 
every  one  entitled  to  it,*'  (Slater  v.  Jewett,  85  N.  Y.  61,  5  Am. 
&  Eng.  R.  Cas.  515),  and  in  the  present  case,  "if  followed  and 
observed,*'  will  bring  safety  and  security,  as  was  intended 
by  the  rule.  But  the  act  performed  was  that  of  a  switchman, 
the  duty  being  to  operate  the  switch  and  adjust  the  rails, 
and  the  object  of  theTule  was  to  secure  its  proper  periorm- 
ance,  or  to  avoid  its  negligent  discharge  to  insure  safety.  It 
was  its  negligent  discharge  which  caused  the  injury.  "  It  is, 
then,  the  character  of  the  act  to  which  we  must  look  to  de- 
termine the  legal  relations  of  the  parties  concerned. 
Character  of  The  act  involved  the  duty  of  a  switchman,  which 
co-Mrflci.*'  was  to  operate  and  properly  adjust  the  switch,  a 
duty  which  could  not  properly  be  performed  with- 
out discovering  any  failure  of  the  switch  to  properly  adjust 
the  rails.  In  the  case  at  bar  the  duty  was  to  operate  the 
switch  and  pass  the  locomotive  on  the  branch  track,  and  then 
adjust  it  so  that  the  south  bound  train  coming  on  the  main 
track  would  have  a  continuous  line  at  that  point.  A  like  duty 
would  have  devolved  upon  any  switchman  who  might  have 
been  detailed  and  stationed  at  that  switch,  and  which  counsel 
claim  ought  to  have  been  done  to  guard  against  the  switch 
being  tampered  with  and  disarranged.     The  duty  of  a  switch- 
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man  is  to  operate  the  switch,  and  see  that  it  properly  ad- 
justs the  rails,  so  that  the  trains  may  pass  with  safety  ;  and 
it  is  the  negligent  discharge  of  this  dut}^  with  which  we  are 
to  deal.  We  begin  by  saying  that  the  principle  that  any  duty 
which  the  master  is  required  to  perform  for  the  safety  and 
protection  of  his  servants  cannot  be  delegated  to  any  servant 
of  any  grade  so  as  to  exempt  the  master  from  liability  to  a 
servant  who  has  been  injured  by  its  non-performance,  cannot 
be  questioned,  nor  that  among  these  duties  are  not  included 
the  duty  of  a  railroad  company  to  keep  its  roadbed  and  track, 
rolling  stock,  tools,  machinery,  and  appliances  in  good  and 
safe  condition,  to  cause  a  frequent  and  thorough  inspection  of 
these  as  can  be  done  consistently  with  the  conduct  of  its  bus- 
iness for  the  purpose  of  discovering  any  defects  that  may 
occur  from  accidental  causes,  or  the  effects  of  wear  and  tear, 
or  the  progress  of  decay,  to  exercise  care  in  the  selection  of 
Its  servants,  and  in  their  retention  in  its  service,  and  to  adopt 
such  rules  and  regulations  as  are  calculated  to  guard  against 
accidents,  and  to  make  the  servants  in  its  employ  reasonably 
safe.  Our  inquiry  then  is:  Was  the  character  of  the  act  per- 
formed by  the  servant  such  an  act  as  the  law  implies  a  con- 
tract duty  upon  the  part  of  the  master  to  perform  ?  For  if  it 
was,  then  such  servant,  in  respect  to  that  act,  ceases  to  be  a 
servant,  and  becomes  an  agent  or  vice-principal.  Now,  the 
case  presented  is  not  negligence  of  a  switchman  in  leaving  a 
switch,  safe  and  suitable  as  an  appliance,  open  and  misplaced, 
whereby  a  like  accident  would  have  happened,  but  negligence 
in  failing  to  discover  that  a  switch  had  oeen  put  out  of  order 
by  some  extraneous  circumstances,  so  that  it  did  not  operate 
to  adjust  the  line  as  it  ought,  and  was  supposed  to  have  done. 
In  one  case  the  negligence  consists  in  leaving  a  switch,  sound 
and  suitable  for  its  purposes,  open  and  misplaced  ;  and  in  the 
other,  in  leaving  the  switch  open  and  misplaced,  because  the 
switch,  having  been  put  out  of  order,  did  not  operate,  and 
that  fact  was  not  observed.  But  in  either  case  the  switch- 
man would  seem  equally  derelict  or  negligent,  for  the  duties 
of  his  employment  require  him  to  see  that  the  switch  moves 
the  rails,  and  puts  them  where  it  is  designed  that  they  should 
go  for  the  operation  of  the  trains ;  and  this  duty,  when  prop- 
erly performed,  necessarily  includes  the  observance  ot  any 
failure  of  the  switch  to  operate  or  perform  its  office  in  adjust- 
ing the  rail.  Taking  the  view  of  the  facts  as  claimed  by  the 
plaintiflF,  his  position  is  that  the  switch  was  tampered  with, 
or  put  out  of  order,  before  the  Lebanon  locomotive  passed 
over  it.  Nor  is  it  claimed  that  the  switch  was  not  origi- 
nally a  safe  instrumentality,  and  suitable  for  its  purpose,  or 
that  a  sufficient  length  of  time  elapsed  since  the  switch  was 
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disordered  to  charge  the  defendant  with  notice  of  its  condi- 
tion  ;  but  the  claim  is  that  the  employe,  upon  whom 
muu^deie-  ^^^  devolved  the  duties  of  a  switchman,  stood  for 
MtUff  per-  the  master  in  the  performance  of  that  duty,  and 
r^rBaareor  that,  when  the  Lebanon  engine  passed,  the  switch 
nMtoVier'  ^^^"ff  ^"^  ^^  order,  if  such  employe  had  exercised 
TMt.  *  "*'  ordinary  care  in  the  performance  of  this  duty,  he 
would  nave  seen  that  the  switch  did  not  oper- 
ate  and  adjust  the  rails,  and  examined  the  cause  of  it,  and 
discovered  its  disordered  condition,  and  prevented  the  acci- 
dent. Counsel  admit  that  such  employe  or  servant  may  be 
a  fellow  servant  of  Miller  in  the  performance  of  some  of  his 
duties,  but  they  say,  "  In  the  duty  of  maintaining  a  switch  in 
order  as  a  safe  instrumentality  for  the  performance  by  Miller 
of  his  duty  within  the  line  of  his  hazardous  employment  he 
was  not  a  fellow  servant  ;*'  citing  Ford  v.  Fitch  burg  R.  Co., 
1 10  Mass.  260,  in  which  the  court  say  :  "  The  agents  who  arc 
charged  with  the  duty  of  supplying'  safe  machinery  are  not, 
in  the  true  sense  of  the  rule  relied  upon,  to  be  regarded  as 
fellow  servants  of  those  who  are  engaged  in  operating  it." 
But  can  it  be  said  that  a  switchman  or  employe  upon  whom 
is  devolved  the  duty  of  a  switchman  is  charged  with  the  duty 
of  maintaining  a  switch  in  prder  as  a  safe  instrumentality ; 
that  is,  if  the  switch  is  out  of  order,  to  repair  it,  or  to  supply 
a  new  one  when  necessary  ?  It  is  no  doubt  true  that  such  a 
duty  devolves  upon  the  defendant  as  master,  or  any  servant 
to  whom  it  delegates  the  duty  to  exercise  care,  not  only  in 
the  construction,  but  the  maintenance  in  repair,  of  its  switches 
as  well  as  its  tracks,  roadbeds,  bridges,  and  trestles,  etc.  The 
reason  is  that  these  are  personal  duties,  which  the  company 
is  legally  bound  to  perform,  and  owes  to  its  employes  operat- 
ing its  trains  over  the  road  ;  but  when  the  company  dele- 
gates such  duties  to  its  servants  it  is  liable  for  the  negligent 
performance  of  such  duties.  Hence,  as  Mr.  McKinney  says: 
*'  A  section. boss  in  charge  of  a  squad  of  hands  working,  alter- 
ing, and  repairing  the  road,  or  one  of  his  subordinates,  can 
in  no  sense  be  regarded  as  a  fellow  servant  of  employed  oper- 
ating trains  over  the  road,  so  as  to  exempt  the  company 
from  liability  for  their  negligence  in  leaving  the  track  defec- 
tive. The  companv  delegates  to  these  employes  the  per- 
formance of  a  duty  which  the  law  makes  it  incumbent  on  the 
company  to  perform,  7.  r.,  that  of  furnishing  a  reasonably 
safe  track  and  roadbed,  and  keeping  it  in  repair,  and  it  is  lia- 
ble for  the  negligent  performance  of  this  duty."  McKinney, 
Fel.  Serv.  §  136,  and  note  of  authorities." 

If  we  take  the  character  of  the  act  performed  bj'  such  ser\^- 
ant  to  determine  whether  he  is  an  agent  or  representative  of 
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the  company  or  a  fellow  servant,  what  is  there  in  the  act  of 
operating  a  switch  so  as  to  properly  adjust  the 
rails  for  the  passae^e  of  trains,  which  may  be  con-  ^  *^*ff'!r** 
sidered  in  any  sense  to  impose  or  delegate  the  duty  servaiitor 
to  such  employe  to  furnish,  construct,  keep,  or  trauhaa^s. 
maintain  in  repair  such  switch  ?  However  liberally 
we  may  construe  the  rule  as  to  co-servants,  it  is  difficult  to 
perceive,  if  the  rule  itself  is  to  remain,  that  a  servant  en- 
gaged in  the  operation  of  a  switch  is  a  representative  of  the 
master,  or  other  than  a  fellow  servant  engaged  in  a  common 
employment  for  the  successful  management  of  the  trains.  The 
act  he  performs  involves  np  duty  of  construction  or  repair, 
or  other  duty  in  regard  to  the  switches  of  the  road  if  out  of 
repair  and  unfit  for  use,  whether  by  wear  and  tear  or  by  the 
cnminal  interference  of  strangers,  than  to  promptly  notify 
the  company  of  its  condition,  so  that  it  may  be  repaired  or  its 
place  supplied.  It  is  the  law,  in  the  absence  of  express  con- 
tract, that  establishes  the  relation  of  the  parties  creating  him 
agent  or  representative  of  the  master  who  performs  duties 
which  the  law  itself  makes  it  incumbent  on  the  master  to  per- 
form,  and  not  the  rules  or  regulations  of  the  company,  which 
are  designed  for  the  guidance  of  its  servants,  and  to  secure 
reasonable  safety  in  the  conduct  of  its  business.  The  failure 
to  make  proper  rules  and  regulations  adapted  to  the  proper 
management  of  a  hazardous  business  might;  render  a  railroad 
company  liable,  but  the  object  of  the  rules  is  not  to  alter  or 
effect  the  legal  relation  of  the  servant.  In  this  regard  the  de- 
fendant was  not  negligent;  it  had  promulgateda  rule  de- 
signed to  secure  safety  in  the  passing  of  trains,  and  to  remind 
its  servants  of  their  responsibility,  and  to  enforce  the  ob- 
servance of  care  in  the  properadjustmentof  its  switches  when 
used.  "  It  may  be  conceded,"  said  Johnson,  J.,  "  that  it  is 
the  duty  of  a  railroad  corporation  to  prescribe,  either  by 
means  of  timetables  or  by  other  suitable  modes,  regulations 
for  running  their  trains  with  a  view  to  their  safety  ;  but  it  is 
obvious  that  obedience  to  these  regulations  must  be  intrusted 
to  the  employes  having  charge  of  the  trains.  Such  obedience 
is  matter  of  executive  detail,  which,  in  the  nature  of  things, 
no  corporation  or  general  agent  of  a  corporation  can  person- 

.  ally  oversee,  and  as  to  which  employes  must  be  relied  on." 
Rose  V.  Boston  &  A.  R.  Co.,  58  N.  Y.  221.  It  is  not  the  rule, 
but  the  legal  relation  which  the  parties  sustain  to  each  other, 
whether  co-servants  or  not,  which  determined  the  liability  of 

•  the  company.  The  case  stands  in  this  wise :  As  the  switch 
was  originally  safe  and  suitable  as  an  instrumentality,  and  the 
evidence  indicating  that  it  was  tampered  with  and  put  out  of 
order  before  the  Lebanon  train  passed,  and  none  tending  to 
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show  that  by  the  exercise  of  reasonable  care  and  diligence 
the  company  knew  or  ought  to  have  known  that  it  was  50  dis- 
arrangea,  and  not  in  proper  working  order,  so  as  to  affect  it 
with  notice  of  its  condition,  unless  the  employe  upon  whom 
was  devolved  the  duty  of  a  switchman  represented  the  com- 
pany, and  is  chargeable  with  notice  of  its  disordered  condition, 
the  plaintiff  has  no  standing  ground.  The  necessities  of  the 
case  require  that  such  employe  shall  be  considered  as  a  rep- 
resentative of  the  company  m  the  negligent  performance  of 
this  duty  to  affect  it  with  liability.  It  is  therefore  claimed 
that  it  was  the  duty  of  such  employe  to  maintain  the  switch 
in  good  order  as  a  safe  appliance  for  the  passage  of  trains, 
which,  being  the  duty  of  the  company,  the  company  must  be 
considered  as  constructively  present  in  the  person  of  the 
switchman  when  he  operated  it  and  left  it  misplaced,  and  is 
chargeable  by  reason  thereof  with  notice  of  its  condition,  and 
his  negligence  in  not  discovering  it  was  the  negligence  of  the 
company.  But  we  have  already  shown  that  no  duty  of  con- 
structing,  repairing,  or  maintaining  in  good  order  such  ap- 
pliances  is  delegated  to  such  employe,  or  that  he  is  invested 
with  any  power  or  authority  in  the  premises  other  than  per- 
forming the  duty  of  a  switchman,  and,  there  being  no  evidence 
to  charge  the  company  with  notice  of  its  disarranged  condi- 
tion, except  through  such  employe,  the  company  is  entitled 
to  be  considered  as  having  performed  its  duty,  unless  he  was 
its  agent  or  representative,  so  as  to  affect  the  company  with 
notice,  and  render  it  liable  for  his  negligent  discharge  of  the 
duty  of  switchman.  That  a  switchman  is  a  fellow  servant  to 
the  employes  on  the  train  has  been  so  frequently  held  as  seems 
to  admit  of  little  doubt.  McKinney  on  Fellow  Servants  (sec- 
tion 138),  says  :  **  The  co-operation  of  the  switchman  is  nec- 
essary to  the  successful  management  of  the  trains,  and  em- 
ployes upon  the  train  in  the  common  service  assume  the  risk 
of  the  negligent  discharge  of  his  duty.'*  In  Roberts  v.  Chi- 
cago, St.  P.  M.  &  O.  R.  Co.,  33  Minn.  218,  the  train  ran  off  the 
track  in  consequence  of  a  misplaced  switch,  negligently  left 
open  by  aswitchman,  thereby  causing  the  death  of  a  baggage- 
master  on  the  train.  The  court  held  that  the  switchman  and 
baggage-master  were  fellow  servants  within  the  rule  exempt- 
ing the  company  from  liability.  In  Brown  v.  Central  Pac.  R. 
Co.,  68  Cal.  174,  the  court  say:  "The  engineer  and  switch- 
tender,  although  on  duty  in  separate  departments,  were,  in 
the  discharge  of  their  duties,  under  the  same  general  employ- 
ment ;  and  for  the  negligence  of  the  fellow  servant  of  the  in- 
testate the  defendant  is  not  liable."  In  Harvey  v.  New  York 
Cent.  &  H.  R.  R.  Co.,  88  N.  Y.  484,  8  Am.  &  Eng.  R.  Cas.  5i5» 
an  engine  attached  to  a  train  on  defendant's  road  was  thrown 
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from  the  track  by  a  misplaced  switch,  which  the  switchman 
had  neglected  to  close,  he  being  engaged  at  the  time  in  con- 
versation with  another.  The  plaintiff's  intestate,  who  was 
the  fireman  on  the  engine,  was  killed.  The  court  say  :  "  This 
is  a  plain  case.  It  is  evident  that  the  cause  of  the  mjury  was 
the  neglect  of  the  switchman  to  properly  adjust  the  switch 
after  using  it  to  pass  the  local  freight.  As  the  switchman 
must  be  deemed  to  have  been  the  co-servant  of  the  plaintiff's 
intestate,  the  plaintiff  cannot  recover,  unless  some  neglect  of 
the  defendant  as  principal  also  contributed  to  produce  the 
injury."  In  Naylorz;.  New  York  Cent.  &  H.  R.  R.  Co.,  33  Fed. 
Rep.  801,  in  an  action  against  a  railroad  company  for  the 
death  of  the  plaintiff's  intestate,  who  was  an  engineer,  it  ap- 
peared that  the  death  was  caused  by  the  negligence  of  a 
switchman,  who  left  a  switch  open.  Held,  that  the  engineer 
and  the  switchman  were  fellow  servants.  In  Randall  v,  Bal- 
timore &  O.  R.  Co.,  109  U,  S.  483,  15  Am.  &  Eng.  R.  Cas.  243, 
it  was  held  that  a  brakeman  working  a  switch  Tor  his  train  on 
one  track  in  a  railroad  yard  is  a  fellow  servant  with  the  en- 
gineer of  another  train  of  the  same  corporation.  Mr.  Justice 
Gray,  who  delivered  the  opinion  of  the  court,  said  :  *'  The 
general  rule  is  now  firmly  established  that  one  who  enters  the 
service  of  another  takes  upon  himself  the  ordinary  risks  of 
the  negligent  acts  of  his  fellow  servants  in  the  course  of  the 
employment.  *  *  *  Persons  standing  in  such  relation  to 
one  another  as  did  this  plaintiff  and  the  engineman  of  the 
other  train  are  fellow  servants  according  to  the  very  great 
preponderance  of  judicial  authority  in  this  country,  as  well  as 
the  uniform  course  of  decision  in  the  house  of  lords  and  in  the 
English  and  Irish  courts,  as  is  clearly  shown  by  the  cases  >cited 
in  the  margin  ;  **  citing  numerous  authorities.  In  Slattery*s 
AdmV  V.  Toledo  &  W.  R.  Co.,  23  Ind.  83,  it  was  held  that  a 
brakeman  on«a  train  and  one  whose  duty  it  is  to  attend  a 
switch  are  engaged  in  the  same  general  undertaking,  and  the 
company  is  not  liable  to  one  for  an  injury  caused  by  the  neg- 
ligence  of  the  other.  In  Chicago,  R.  I.  s.  P.  R.  Co. V.  Henry, 
7  111.  App.  322,  it  is  held  that  ^an  engineer  running  a  switch- 
engine  and  a  switchtender  are  engaged  in  common  employ- 
ment, apd  are  fellow  servants.  In  Walker  v.  Boston  &  M.  K. 
Co.,  128  Mass.  10,  I  Am.  &  Eng.  R.  Cas.  141,  an  engineer  and 
fireman  were  killed  by  a  misplaced  switch,  which  had  been 
"^^gligently  left  open ;  and  upon  an  action  to  recover  damages 
the  court  oelow  directed  a  verdict  for  the  defendant,  which 
was  sustained,  the  court  saying:  "The  cause  of  action  in 
each  of  these  cases  was  the  misplacement  of  a. switch  through 
the  negligence  of  a  fellow  servant  of  the  plaintiff's  intestate ;  " 
citing  Farwell  v.  Boston  &  M.  R.  Corp.,  4  Mete.  (Mass.),  49; 
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Gilman  v.  Eastern  R.  Co.,  10  Allen  (Mass.\  233.  See,  also, 
Columbus  C.  &  I.  R.  Co.  v.  Troesche,  68  111.  549 ;  Tinney  v. 
Boston  &  A.  R.  Co.,  62  Barb.  (N.  Y.),  218 ;  7  Am.  &  Eng.  Ency. 
Law,  886,  "  Fellow-Servants ; "  McKinney,  Pel.  Serv.  §138. 
Nor  is  there  anything  decided  in  the  cases  to  which  our  at- 
tention has  been  specially  called  in  conflict  with  the  principle 
we  are  deciding.  In  the  case  of  Davis  v.  Central  Vt.  R.  Co.. 
55  Vt.  84,  II  Am.  &  Eng.  R.  Cas.  173,  it  appeared  that  through 
the  neglifi^ence  of  the  company's  bridge  builder  in  constnict- 
ingr  and  the  roadmaster  in  repairing  a  culvert  it  washed  out, 
whereby  a  foreman  was  killed,  and  the  court  held  that  the 
company  was  liable,  saying :  "  The  bridge  builder  and  road- 
master,  while  inspecting  and  caring  for  the  defectively  con- 
structed culvert,  were  performing  a  duty  which,  as  between 
the  intestate  and  the  defendant,  it  was  the  duty  of  the  defend- 
ant to  perform.  Their  negligence  therein  was  the  negligence 
of  the  defendant."  This  is  but  applying  the  rule  that  where 
the  master  has  intrusted  a  duty  to  a  servant  which  the  law 
devolved  upon  him  to  perform,  such  servant  is  his  representa- 
tive and  any  negligence  on  his  part  is  the  negligence  of  the 
master.  Calvo  v.  Charlotte,  C.  &  A.  R.  Co.,  23  S.  Car.  531, 
28  Am.  &  Eng.  R.  Cas.  327,  was  decided  on  the  same  princi- 
ple. There  a  locomotive  engineer,  while  running  his  engine, 
was  injured  through  the  negligence  of  a  sectionmaster  and 
supervisor  of  the  track-laying  force,  who,  in  disregard  of 
the  appropriate  signals,  took  up  a  portion  of  the  track,  and 
thereby  derailed  tne  engine.  The  court  held  that  the  true 
test  was  whether  this  sectionmaster  was  employed  to  dis- 
charge the  duties  of  the  master,  and  also  that  it  was  the  duty 
of  the  master  to  provide  a  suitable  and  safe  place  for  his  em- 
ployes to  work  in  and  on,  which  duty  in  this  case  has  been 
committed  to  the  sectionmaster.  His  negligence  was  there- 
fore properl}'  adjudged  the  negligence  of  the^master.  The 
same  principle  was  recognized  in  the  case  of  Moon  v.  Rich- 
mond &  A.  R.  Co.,  78  Va.  745,  17  Am.  &  Eng.  R.  Cas.  SV- 
In  that  case  the  decedent  was  a  brakeman  on  a  material  train. 
A  section  gang  at  work  on  the  track  failed  to  signal  the  train, 
although  It  had  the  rails  misplaced.  In  consequence  the  train 
was  derailed,  and  the  decedent  so  badly  injured  that  he  died 
in  a  few  hours.  The  court  held  that  the  sectionmcn  and  the 
decedent  were  not  fellow  servants,  saying  that  "  when  a  com- 
pany delegates  to  an  agent  or  employe  the  performance  of 
duties  which  the  law  makes  it  incumbent  on  the  company  to 
perform,  his  acts  are  the  acts  of  the  company,  his  negligence 
IS  the  negligence  of  the  company."  Here  the  sectionmaster 
was  in  charge  of  a  squad  of  men  working,  altering,  and  re- 
pairing the  road, — duties  personal  to  the  master,  and  which 


Digitized  by  LjOOQ  IC 


VOL.  48]  MASTER  AND   SERVANT.  305 

he  was  legally  bound  to  perform,  and  consequently  for  whicli 
the  master  was  responsible,  if  negligently  performed  by  the 
servant  to  whom  he  intrusted  them.     The  cases  cited  by  the 
court — Brothers  v.  Carter,  52  Mo.  372  ;  Flike  v.  Boston  &  A. 
R.  Co.,  53  N.  Y.  549;  Corcoran  v.  Holbrook,  59  N.  Y.  517; 
MuUan  v.  Philadelphia  &  S.  M.  Steam  Ship  Co.,  78  Pa.  St.  25  ; 
Ryan  v.  Chicago  &  N.  W.  R.  Co.,  60  111.  171 — recognize  the 
same  principle,  and  it  is  not  questioned.     Among  other  cases 
affirming  this  doctrine  are  O'Donell  v.  Allegheny  Valley  R. 
Co.,  59  Pa.  St.  239  ;  Nashville  &  C.  R.  Co.  v,  Carroll,  6  Heisk. 
(Tenn.),  348 ;  Atchison,  T.  &  S.  F.  Co.  v.  Holt,  29  Kan.  149,  1 1 
Am.  &Eng.  R.  Cas.  206;  Slater  v.  Jewett,  85  N.  Y.  61,  5  Am. 
&  Eng.  R.  Cas.  515.     In  all  these  cases  the  master  intrusted  a 
duty  to  the  servant  which  the  law  made  it  incumbent  on  him 
to  perform,  and  within  the  meaning  of  the  rule  as  to  liability 
for  negligence  he  was  a  representative  of  such  master  in  the 
performance  of  that  duty,  and  not  a  fellow  servant.     The  duties 
of  a  switchman  to  operate  the  switch  and  to  adjust  it  properly 
for  the  passage  of  trains  involve  no  delegation  of  authority  to 
furnish  or  keep  or  maintain  in  repair  the  track  or  its  switches, 
or  any  of  its  appliances.     No  duty  of  this  kind  was  confided 
to  such  employe,  or  included  in  the  character  of  the  act  he 
performed,  and  without  which  he  cannot  be  made  a  represen- 
tative of  the  company,  so  as  to  effect  it  with  liability  for  neg- 
ligence.    It  is  unquestionably  the  duty  of  the  master  to  every 
employe  to  provide  suitable  appliances,   machinery,  and  in- 
strumentalities, and  a  reasonably  safe  place  to  perform  his 
labor,  and  his  failure  to  do  so,  whether  by  personal  negli- 
gence or  negligence  of  a  servant  to  whom  he  has  delegated 
such  duty,  will  render  him  liable  ;  but  the  master  cannot  be 
held  liable  for  the  negligent  performance  of  a  duty  by  a  ser- 
vant which  involves  the  performance  of  no  such  personal  ob- 
ligation.    If  the  company  is  to  be  held  liable  for  negligence, 
some  other  ground  must  be  sought  upon  which  to  predicate 
it;  for  the  books  seem  decisive  to  the  point  that  such  a  serv- 
ant, engaged  in  the  performanceof  the  duties  of  a  switchman, 
is  not  a  representative  of  the  master,  but  a  fellow  servant  of 
the  employes  upon  the  train, — of  the  plaintiff's  intestate, — who 
assume  the   risk  of  his   negligent  discharge   of   his  duties. 
While  some  of  the  authorities  extend  the  rule  further  than 
others,  and  embrace  a  more  numerous  and  various  class  as 
fellow  servants  engaged  in  a  common  employment, — and  fur- 
ther than  we  are  inclined  to  extend  it, — ^yet  none  of  Ihem  have 
so  limited  and  restricted  its  operation  as  to  destroy  the  rela- 
tion of  fellow  servants  between  a  switchman  and  the  servants 
on   the  train,  and  consequently  the  master  cannot  be  held 
liable  for  the  negligent  discharge  of  his  duties. 

48  A.  k  E.  R.  Cas.— 20 
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The  next  objection  relates  to  the  refusal  of  the  court  to 
admit  as  evidence  the  indictment  and  judgment  of  the  con- 
viction of  W.  A.  Hill  for  the  killing  of  the  plaint- 
alioni^V  ^^'^  intestate  by  disarranging  a  switch  on  the  de- 
TietioBor***  fendant's  railroad,  and  certain  confessions  it  was 
third  »«rMB.  DToposed  to  provc  that  he  had  made  to  Dr.  Davis. 
The  court  considered  the  evidence  as  res  inter  alios 
acta,  and  declined  to  admit  it.  It  was  shown  b}'  the  evidence 
that  Hill  and  his  companions  applied  to  Conductor  Huston 
about  one-half  hour  before  he  left  Albany  with  his  locomo- 
tive on  that  evening  for  the  privilege  of  riding  upon  his  lo- 
comotive to  the  farm  at  which  they  were  working  on  the  line 
of  the  Lebanon  branch  of  the  company's  road,  and  that  Hus- 
ton refused  to  allow  them  to  ride,  as  it  was  contrary  to  the 
rules  of  the  company,  and  that  they  left  and  walked  away  in 
the  direction  of  the  switch.  The  evidence  is  offered  on  the 
ground,  as  stated  by  counsel,  that  *'it  is  a  matter  of  public 
notoriety  that  the  switch  mentioned  in  the  pleadings  was,  on 
the  evening  of  the  day  on  which  this  accident  occurred,  tam- 
pered with  and  disarranged  by  one  W.  A.  Hill  and  his  ac- 
complices, and  that  as  a  result  the  train  was  derailed,  and 
the  intestate  and  his  fireman,  Guthrie,  were  mortally  injured; 
that  Hill  was  convicted  of  the  crime  upon  his  own  confes- 
sions, and  sentenced  to  the  penitentiary  therefor;  that  his 
accomplices  escaped  because  there  was  no  witness  to  their 
acts  except  themselves,  and  their  confessions  were  ruled  to 
have  been  made  under  such  circumstances  as  to  exclude  them 
from  being  given  in  evidence  against  them ;  that,  as  there 
was  ho  witness  of  their  general  subsequent  conduct  with  the 
breaking  of  the  switch,  there  was  no  proof  of  it  other  than 
by  the  record  of  HilFs  conviction,"  etc.,  of  which  a  certified 
transcript  was  offered  in  evidence,  and  ruled  out,  and  the  de- 
fendant  left  without  any  evidence  in  support  of  its  plea. 
Counsel  say  they  "  have  searched  the  books  in  vain  lor  a 
case  in  point,"  but  they  have  been  unable  to  find  any  bearing 
on  the  subject.  Their  argument  in  support  of  its  admission 
is  that  the  record  of  the  conviction  of  a  party  of  a  crime  by 
the  public  prosecutor  is  public  property,  an^  may  be  ffiven 
in  evidence  whenever  it  becomes  a  fact  material  to  be  shown 
in  connection  with  the  issues  joined  in  any  other  suit  or  action; 
that  it  is  not  conclusive  evidence  against  whom  it  is  offered, 
nor  does  not  estop  him  to  controvert  or  deny  it,  but  that  it 
is  prima  facie  evidence  of  the  facts  thereby  established.  They 
cite  Maybee  v,  Avery,  18  Johns.  (N.  Y.),  352,  and  Mead  y. 
Boston,  3  Cush.  (Mass.),  404.  The  effect  of  the  ruling  in 
Maybee  v,  Avery,  supra,  can  be  best  understood  from  Judge 
Sutherland's  statement  of  it  in  People  t/.  Buckland,  13  Wend. 
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596,  and  from  which  we  cite.  He  says  that  Judge  Spencer, 
"  after  stating  the  general  rule  that  in  order  to  render  a  ver- 
dict and  judgment  competent  evidence  it  must  be  on  the 
same  point,  and  between  the  same  parties  or  privies,  and 
give  thq  reason  on  which  the  rule  is  founded,  he  adverts  to 
the  exception  to  the  rule  which  has  already  been  noticed, 
to-wit,  that  where  the  matter  in  dispute  is  a  question  of  pub- 
lic right  all  persons  standing  in  the  same  situation  as  the  par- 
ties  are  affected  by  it ;  and  he  remarked  that  in  his  opinion  a 
verdict  on  an  indictment  formed  another  exception,  and  upon 
the  same  principle ;  that  the  public  was  the  party  aggrieved, 
the  prosecution  was  carried  on  by  their  officer,  and  that  any 
person  might  when  necessary  avail  himself  of  a  conviction. 
He  observed  that  the  plaintiff  in  the  case  could  not  complain, 
for  he  had  an  opportunity  to  cross-examine  the  witness,  and 
to  produce  his  testimony,  and  to  reverse  the  judgment  if  er- 
roneous ;  but  that  the  verdict  was  not  conclusive,  and  that 
the  plaintiff  should  have  been  allowed  to  repel  it."  The  evi- 
dence which  was  objected  to  in  that  case  was  a  record  of 
conviction  for  stealing  two  hens,  but  was  admitted  by  Judge 
Spencer,  who  tried  the  case.  The  plaintiff  then  offered  to 
show  that  the  evidence  of  which  he  was  convicted  was  false, 
and  that  he  in  fact  owned  the  two  hens.  This  was  objected 
to  on  the  ground  that  the  record  of  conviction  was  conclu- 
sive until  reversed,  which  was  sustained,  and  the  evidence 
rejected.  Upon  a  motion  for  a  new  trial  it  was  held  that  the 
record  of  conviction  was  admissible  in  evidence,  but  that  it 
was  only  prima  facie  and  that  the  plaintiff  should  have  been 
allowed  to  disprove  the  fact,  and  to  give  evidence  of  the  fal- 
sity of  the  testimony  on  which  the  conviction  was  founded. 
This  case,  as  Sutherland,  J.,  observed,  "  only  decides  that 
a  verdict  and  judgment  on  an  indictment  are  competent/r/w<« 
f<uie  evidence  against  the  defendant  in  the  indictment,*'  but 
he  adds  that  "  the  principle  laid  down  *  *  *  makes  them 
competent  evidence  upon  the  point  involved  even  between 
strangers  to  the  original  proceedings,  and  this  I  am  inclined 
to  think  is  the  true  rule.'*  In  Mead  v.  Boston,  3  Cush.  (Mass.), 
406,  Shaw,  C.  J.,  said :  "  The  admission  in  a  civil  action  of  a 
conviction  on  an  indictment  founded  on  a  plea  of  guilty  is 
not  an  exception  to  this  rule.  That  is  received  not  as  a  ju- 
dicial act,  having  the  force  and  effect  of  a  judgment,  but  as  a 
solemn  confession  of  the  very  matter  charged  in  the  civil 
action,  i  Greenl.  Ev.  §  537."  But  the  record  of  conviction 
offered  in  this  case  was  not  founded  on  a  plea  of  guilty,  but 
Hill  pleaded  not  guilt}^,  and  his  confessions  were  proven, 
upon  which  he  was  convicted."  In  Brownsword  v.  Edwards, 
2  Ves.  Sr.  245,  it  was  held  that  a  sentence  in  a  criminal  pro- 
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ceeding  'cannot  be  used  as  evidence  in  a  civil  action.  The 
lord  chancellor  said :  "  On  the  trial  the  sentence  was  offered 
in  evidence  to  prove  that  they  were  not  married.  The  whole 
court  were  of  the  opinion  that  it  could  not  be  given  in  evi- 
dence, because,  iirst,  it  was  a  criminal  matter,  and  could  not 
be  given  in  evidence  in  a  civil  cause ;  next,  that  it  was  res 
inter  alios  acta^  and  could  not  affect  the  issue."  In  Gibson  v. 
McCarty,  Hardw.  Cas.  Temp.  311,  a  judgment  of  conviction 
for  forgery  was  offered  in  evidence,  but  it  was  held  that  such 
record  of  a  conviction  in  a  criminal  matter  cannot  be  read  as 
evidence  in  a  civil  suit.  In  Rex  v.  Warden  of  the  Fleet,  12 
Mod.  339,  it  was  held  that  a  conviction  of  battery  would  not 
be  evidence  in  an  action  for  the  same  battery,  nor  vice  versa. 
and  that  records  of  conviction  or  verdicts  could  not  be  given 
in  evidence  whenever  the  benefit  would  not  be  mutual.  See, 
also,  Patterson  v.  Gaines.  6  How.  (U.  S.),  586;  i  Greenl.  Ev. 
§  537;  Com.  v.  Lincoln,  no  Mass.  410.  The  real  ground  is  a 
want  of  mutuality  arising  from  the  parties  not  being  identi- 
cal ;  nor  are  the  rules  of  decision  and  the  course  of  the  pro- 
ceedings the  same.  While  it  is  true  there  does  seem  to  be 
some  privity  between  the  facts  offered  to  be  established  by 
the  records  of  conviction  and  the  fact  in  issue  which  would 
make  it  relevant  evidence,  and  receivable  as  such,  ^et  it  has 
been  thought  better  for  the  administration  of  justice  to  pre- 
serve the  general  rule  which  excludes  verdicts  and  judgments 
between  other  parties  than  to  form  an  exception  to  it  be- 
cause of  some  particular  circumstances.  In  excluding  this 
record  we  are  not  prepared  to  sa^  that  the  court  erred;  but 
for  the  reasons  already  stated  the  judgment  must  be  reversed, 
and  a  new  trial  ordered. 

Switchmen  at  Fellow  Servant  of  Train  Hands  Injured  Through  Switch* 
man's  Negligence.— See  note,  17  Am.  &  Eng.  R.  Cas.  507 ;  note»  41  Am.  & 
Ene.  R.  Cas.  472. 

Negligence  of  Master  in  Performance  of  Implied  Duties  Delegated  to  Em- 
ploye.— See  25  Am.  &  Eng.  R.  Cas.  518-522  ;  Anderson  v,  Bennett  (Ore.). 
38  Am.  &  Eng.  R.  Cas.  87,  note  102. 

A  master  who  dele^tes  to  one  of  his  subordinates  the  duty  to  use  or- 
dinary care  in  furnishing  and  maintaining  reasonably  safe  and  sufficient 
appliances  for  the  work  of  his  servants,  is  not  absolved  thereby  from  lia- 
bility for  the  breach  of  such  duty.  Taylor  v.  Missouri  Pacific  R.  Co., 
(Mo.,  May  11,  1891),  16  S.  W.  Rep.  206. 
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Nall 

V. 

Louisville,  New  Albany  &  Chicago  R.  CoT 

{Indiana   Supreme   Court ^  June  /p,  i8pi  j  on  rehearing,  October  ij, 

1891) 

Fellow  Servants — Criterion  for  Determining;  Who  are. — Whether  an  em. 
ploye  of  a  railroad  company  whose  negligence  has  resulted  in  injury  to 
another  employe,  was  a  fellow  servant  of  the  latter,  must  be  determined, 
not  from  the  rank  or  title  of  the  negligent  servant,  but  from  the  character 
of  the  duties  imposed  upon  him  and  which  he  was  performing  when  the 
injury  occurred.  If  the  employe  whose  status  is  in  question  was  negligent 
in  the  performance  of  a  duty  which  the  law  imposes  upon  the  master  and 
which  the  master  has  delegated  to  such  employe,  he  is  not  to  be  consid- 
ered a  fellow  servant  of  the  injured  employe,  but  is  a  vice  principal  of  the 
master. 

Same — Employe  Exercising  Command  over  Others. — An  employe  to 
whom  the  master  gives  authority  to  command  and  enforce  obedience  from 
all  servants  engaged  in  a  distinct  department,  is  not  a  fellow  servant  of  one 
of  his  subordinates  who  is  injured  while  doing  what  his  superior  commanded 
him  to  do.  Accordingly,  a  foreman,  to  whom  is  delegated  absolute  control 
of  an  undertaking  to  clear  away  debris  against  one  of  the  company's  bridges 
and  to  call  out  emploves  to  assist  in  that  purpose  and  command  when 
they  should  work  and  what  they  should  do.  is  not  a  fellow  servant  of  an 
employe  whom  he  has  ordered  to  work  in  a  certain  place  and  who  re- 
ceives injury  while  he  is  there  owing  to  the  negligence  of  such  foreman 
in  ordering  another  employe  to  start  a  locomotive. 

Risk  Assumed  by  Employe — Negligence  of  Foreman. — While  an  employe, 
ordered  to  assist  in  removing  such  drift,  assumed  the  risks  incident  there- 
to which  were  apparent,  he  did  not  assume  a  risk  which  arose  from  the 
negligence  of  the  foreman  in  conjunction  with  the  peculiar  conditions  of 
the  work. 

Appeal  from  Orange  Circuit  Court. 
S.  B.  Noylesy  for  appellant. 

Alspaugh  &  hauler,  C.  C,  Mat  son,  E  C,  Field  and  W.  J.  Kin- 
nan,  for  appellee. 

McBride,  J. — The  appellant  is  the  widow  and  administra- 
trix of  one  Waldo  Nall,  who  was  killed  while  in  the  service 
of  the  appellee.  She  brings  this  suit  to  recover  damages  for 
his  death,  which  she  charges  was  caused  by  the 
actionable  negligence  of  the  appellee.  The  de-  ^"•"••**^- 
ceased  was  a  track  hand, — a  section  hand, — who  had  been 
employed  in  railroad  work  only  about  two  weeks  when  he 
was  killed.  A  heavy  freshet  in  Salt  creek,  Lawrence  county, 
caused  a  large  accumulation  of  driftwood  and  other  debris 
against  one  of  appellee's  bridges  which  spanned  said  creek. 
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and  endangered  its  safety  to  such  an  extent  that  it  was 
deemed  necessary  to  call  out  an  extraordinary  force  of  men 
on  Sunday  to  save  the  bridge  from  destruction.  The  com- 
plaint alleges,  in  substance,  that  the  appellee  intrusted  to 
one  Helms  the  sole  and  absolute  supervision  over  and  direc- 
tion of  the  task  of  saving  said  bridge,  and  that,  acting  under 
the  authority  thus  conferred,  he  called  upon  and  required  a 
large  number  of  employes  belonging  to  various  departments 
of  appellee's  service,  to  assist  in  said  work ;  he  alone  direct- 
ine  and  commanding  how  such  work  should  be  done,  and 
who  should  do  it.  In  addition  to  the  averments  of  the  com- 
plaint descriptive  of  the  duties  thus  devolved  upon  Helms, 
and  of  the  authority  with  which  he  was  invested  by  the  ap- 

{>ellee,  he  is  designated  in  the  complaint  as  "  agent  and  chief 
oreman  of  defendant,**  "  defendant's  agent  and  chief,'*  etc. 
It  is  also  averred  that  the  appellee  is  a  corporation,  with  its 
principal  offices  and  officers  all  beyond  this  state.  Among^ 
the  employes  thus  called  out  was  the  decedent,  and  it  is  al- 
leged that  he  was  killed  while  en^ged  in  the  prosecution  of 
said  work.  The  facts  relating  to  liis  death  are  stated  in  the 
complaint  as  follows :  "  That  said  Nail,  from  lack  of  experi- 
ence, and  from  the  fact  that  said  peril  and  danger  were  not 
apparent  to  him,  was  not  apprised  of  the  imminence  of  such 
peril  and  danger,  all  of  whicn  defendant  was  fully  cognizant 
of  when  said  Nail  was  required  to  work  at  said  driftwood, 
logs,  and  debris.  Defendant,  well  knowing  the  perils  and 
dangers  incident  to  said  work  of  removing  said  driftwood, 
logs,  and  debris,  through  and  by  its  agent  and  chief  aforesaid, 
charged,  as  above  stated,  with  the  accomplishment  and  pros- 
ecution of  said  work  wantonly  and  negligently  required  said 
Nail  to  go  down  off  the  railroad  tract  into  said  stream 
among  said  driftwood,  and  engage  with  said  other  men  so 
gathered  together  by  said  Helms,  (agent  and  chief ;)  and 
while  said  work  was  in  progress,  under  the  supervision  of 
said  defendant's  above-named  agent  and  chief,  charged  by  de- 
fendant as  stated,  the  said  Helms,  as  such  representative  of 
defendant,  carelessly  and  wantonly  commanded  and  caused 
one  of  the  locomotive  engines  of  defendant  to  be  suddenly 
started  up  and  accelerated  in  speed,  while  plaintiff's  dece- 
dent was  yet  down  among  such  driftwood,  and  ropes  thereto 
attached,  and  in  great  peril  of  being  struck  by  said  ropes 
and  appliances  attached  to  said  engine  in  said  work  of  re- 
moving said  driftwood,  logs,  and  debris,  and  where  he  had 
been  commanded  to  go  as  stated  ;  and  thereby  one  of  such 
ropes  was  by  said  engine  suddenly,  carelessly,  and  recklessly 
pulled,  jerked  and  slipped  from  its  place  witn  great  violence, 
and  struck  said  plaintiff's  decedent,  and  killed  nim  instantly  ; 
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all  without  fault  and  without  any  neglect  on  the  part  of  plain- 
tiff's decedent."  A  demurrer  was  sustained  to  the  com- 
plaint on  the  ground  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  error  assigned  on  this  rul- 
ing presents  the  only  question  in  the  case.  Counsel  for  ap- 
I)ellee  state  the  grounds  of  objection  to  the  complaint  as  fol- 
ows:  '''First,  That  the  proximate  cause  of  the  death  of  the 
decedent  was  the  negligence  of  the  engineer-and  foreman  in. 
suddenly  starting  the  engine,  and  that,  the  engineer  and  fore- 
man and  decedent  being  co-employes,  there  can  be  no  re- 
covery. Second.  If  it  be  held  that  the  proximate  cause  of 
dececfent's  death  was  the  dangerous  place  at  which  he  was 
directed  to  perform  the  service,  then  the  risk  and  hazard  of 
performing  the  service  at  the  place  was  obvious  to  the  dece- 
dent, and  that  in  entering  upon  the  performance  of  such 
work  at  such  place  he  assumed  all  the  risks  incident  there- 
to." 

The  sufficiency  of  the  complaint  in  this  case  depends  upon 
the  status  of  the  foreman.  Helms.  From  the  averments  of 
the  complaint,  in  what  relation  did  he  stand  to  the 
decedent  and  to  the  appellee  ?  If  he  was  merely  crtt«H««  ror 
a  fellow  servant  with  appellee,  it  is  clear  that  under  i'Jl^'J^'i^*' 
well  established  rules  the  complaint  did  not  state  low ■•"•■»». 
a  g^ood  cause  of  action.  Counsel  for  appellant  in- 
veighs bitterly  against  the  rule  which  exempts  a  maister  from 
liability  for  an  injury  suffered  by  an  employe  because  of  the 
negligence  of  a  fellow  servant.  So  far  as  the  rule  is  con- 
cerned, there  is  substantial  unanimity  among  the  courts  of 
this  country.  It  is  uniformly  regarded,  within  proper 
limits,  as  just ;  and  in  this  opinion  we  heartily  concur.  While 
this  is  true,  when  it  comes  to  the  practical  application  of  the 
rule  the  widest  diversity  of  opinion  is  founa  to  exist  as  to 
who  are,  and  who  are  not,  to  be  considered  as  fellow  serv- 
ants. We  are  of  the  opinion  that  in  some  of  the  decided 
cases  the  courts  have  gone  to  an  unwarranted  extreme. 
While  the  errors  thus  committed  may  be  to  some  extent 
corrected,  and  the  application  of  the  rule  limited,  the  rule  it- 
self is  too  firmly  embedded  in  our  jurisprudence  to  be  dis- 
lodged except  by  legislation.  It  is  not  the  province  of  the 
courts  to  declare  the  law  as  they  think  it  ought  to  be,  but  as 
it  is.  Was  the  foreman  Helms  a  fellow  servant  of  the  dece- 
dent in  such  sense  as  to  exempt  the  appellee  from  liability 
for  his  negligence  ?  This  must  be  determined,  not  from  the 
title  given  him,  or  from  his  rank  in  appellant's  service,  but 
from  the  character  of  the  duties  imposed  upon  him,  and 
which  he  was  performing  when  decedent  was  killed.  Be- 
stowing  upon   him    titles,  or  styling   him  in    the   complaint 
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"  agent "  or  "  chief "  or  "  representative  of  defendant "  casts 
no  ligiit  upon  the  matter.  The  law  imposes  certain  duties 
upon  a  master,  the  performance  of  which  he  cannot  delegate 
to  an  agent  so  that  he  can  escape  responsibility.  Whether 
the  master  assumes  to  discharge  these  duties  in  person,  or  in- 
trusts them  to  another,  he  is  m  either  case  regarded  as  the 
actor.  The  agent  to  whom  he  intrusts  such  duty,  re- 
gardless of  his  rank,  acts  as  the  master  and  in  his  place.  In- 
diana  Car  Co.  v,  Parker,  100  Ind.  181,  and  authorities  cited; 
Atlas  Eneine  Works  v.  Randall,  Id.  293;  Capper  r.  Louisville, 
E.  &  St.  L.  R.  Co.,  103  Ind.  305,  21  Am.  &  Eng.  R.  Cas.  525  ; 
and  many  other  cases  that  might  be  cited.  Among  the  du- 
ties thus  resting  upon  the  master  is  that  of  using  ordinary 
care  to  provide  for  his  employes  a  safe  place  in  which  to 
work,  and  safe  appliances  with  which  to  do  the  work  re- 
quired of  them  ;  also,  to  use  ordinary  care  in  the  selection  of 
his  employes,  and  to  neither  knowingly  employ  or  retain  in 
his  service  any  whose  habits  or  lack  of  capacity  or  skill  will 
materially  enhance  the  danger  of  the  service.  A  servant 
who  is  himself  free  from  contributory  negligence  may  re- 
cover damages  of  his  master  for  any  injury  sustained  b^' 
him  by  reason  of  the  master's  failure  to  properly  acquit 
himself  of  any  of  these  duties.  When  the  master  intrusts 
to  a  subordinate  the  duty  of  furnishing  places  and  appli- 
ances for  work,  or  the  selection  of  employes,  the  negligence 
of  such  subordinate  in  relation  thereto  is  his  negligence, 
and  he  must  respond. 

Thus  far,  the  rule  is  not  only  well  settled  in  this  state,  but 
there  is  general  and  substantial  unanimity  among  the  authori- 
ties everywhere.  Outside  of  the  limits  thus  indi- 
opuiM?  *'  cated,  the  authorities  are  in  irreconcilable  conflict 
and  display  the  widest  diversity  of  opinion.  Thus 
in  one  jurisdiction  it  is  held  that  a  section  foreman  on  a  rail- 
road represents  the  master,  and  is  not  a  fellow  servant  with 
those  under  his  control ;  while  in  others  the  opposite  extreme 
is  reached,  and  it  is  held  that,  in  the  case  of  corporations,  all 
are  fellow  servants,  within  the  meanine  of  the  rule,  who  are 
engaged  in  the  common  enterprise  ofcarrying  on  the  busi- 
ness of  that  corporation,  regaraless  of  their  rank,  from  the 
luimblest  employe,  engaged  in  the  most  menial  service,  to  the 
<;ciieral  manager  or  the  president,  except  only  when  they  are 
acting  in  discharge  of  the  master's  duty,  in  supplying  a 
place  to  work,  or  appliances  with  which  the  work  is  to  be 
done,  and  in  the  selection  of  emplo)'es.  In  the  case  of  Col- 
umbus &  I.  C.  R.  Co.  7'.  Arnold.  31  Ind.  174,  this  court  not 
only  carried  the  rule  to  the  latter  extreme,  but  far  beyond, 
ana  used  the  following  language  (page  184):  *' The  board  of 
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directors  of  a  railroad  company  are  its  immediate  representa- 
tives, and  occupy  the  relation  of  master  to  the  various  em- 
ployes engaged  in  operating  the  road,  and  superintending 
and  performing  the  business  of  the  companj'  in  its  various 
departments.  When  an  injury  results  to  a  passenger  on  a 
train,  or  to  a  stranger,  from  the  negligence  or  carelessness  of 
an  employe  in  the  discharge  of  a  duty  devolving  upon  him, 
the  principle  of  respondeat  superior  applies,  and  the  company 
is  responsible  in  damages ;  but  this  principle  does  not  apply 
as  between  the  company  and  its  employes,  and  in  such  cases 
the  company  can  only  be  held  responsible  to  the  employes 
when  the  injury  is  caused  by  the  negligence  or  failure  of  the 
board  of  directors  to  perform  some  duty  devolved  upon  them 
by  express  contract  with  the  employer,  or  which  is  implied 
from  the  duties  devolving  upon  them  in  their  relation  of 
master  to  the  employe/*  In  that  case  the  negligence  com- 
plained of  was  that  of  a  master  mechanic  in  charge  of  repair 
shops,  and  charged  with  the  duty  of  keeping  locomotives 
and  other  machinery  in  repair,  who  had  negligently  allowed 
a  locomotive  to  get  out  of  repair,  and  to  be  used  in  that  con- 
dition,  whereb}'^  the  fireman  who  was  employed  thereon,  and 
who  was  himself  without  fault,  was  killed.  It  was  held  that 
the  corporation  was  not  liable,  on  the  ground  that  the  negli- 
gence  was  that  of  a  co-employe,  for  which  the  master  was 
HOt  liable. 

As  all  of  the  courts,  expressing  such  divergent  views,  as- 
sume to  declare  the  common  law,  it  is,  of  course,  apparent 
that  some  of  them  have  wrongly  interpreted  and 
applied  the  law.  The  rule  as  laid  down  in  Colum-  f *iiJ|^ed'*** 
bus  &  1.  C.  R.  Co.  V,  Arnold,  stipra,  has  been 
greatlv  modified  in  Indiana  Car  Co.  v.,  Parker,  109  Ind.  181 ; 
Atlas  Engine  Works  v.  Randall,  Id.  293 ;  and  in  many  other 
cases  since  decided, — in  so  far  as  relates  to  the  duty  of  the 
master  to  provide  safe  places  and  appliances  for  work,  and 
his  duty  in  selecting  ana  in  retaining  servants  in  his  service. 
The  recent  case  of  Taylor  v,  Evansville  &  T.  H.  R.  Co.,  121 
Ind.  124,  41  Am.&  Eng.  R.  Cas.  437,  may  be  said  to  mark  an- 
other and  very  important  modification  of  the  doctrine  of 
Columbus  &  I.  C.  R.  Co.  v.  Arnold,  supra.  In  the  opinion  in 
that  case  the  following  language  is  used  :  "  Our  judgment  is 
that  at  the  time  the  appellant  was  injured,  Torrence,  the 
master  mechanic,  was  performing  the  master's  duty,  and  not 
merely  the  duty  of  a  fellow  servant.  He  was  in  control  of 
the  shop  where  the  appellant  was  working.  He  was  the  only 
representative  of  the  master  at  that  place.  Men,  machinery, 
and  work  were  under  his  control.  He  gave  the  orders, 
which  it  was  the  duty  of  those  under  him  to  obey,  and  he 
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alone  could  give  orders  as  the  master's  representative.  He 
gave  the  specific  order  under  which  the  appellant  acted. 
He  did  not  join  the  appellant  as  a  fellow  servant  in  doing  the 
work,  but  he  commanded  it  to  be  done.  He  was  in  the  posi- 
tion of  one  exercising  authority,  and  not  in  that  of  one  en- 
gaged in  common  with  another  in  the  same  line  of  service. 
*  *  *  It  is  not  easv  to  conceive  how  it  can  be  justly 
asserted  that  one  wno  commands  an  act  to  be  done, 
and  who  possesses  the  authority  to  command  and  enforce 
obedience  from  all  servants  employed  in  a  distinct  depart- 
ment by  virtue  of  the  power  delegated  to  him  by  the  roaster, 
is  no  more  than  a  fellow  servant ;  for,  in  the  absence  of  the 
master,  the  command,  if  entitled  to  obedience,  must  be  that 
of  the  master  conveyed  throueh  the  medium  of  an  a^ent. 
Npr  can  it  be  held,  without  infringing  the  principles  of  nat- 
ural justice,  that,  if  he  who  is  authorized  to  g^ve  the  cora- 
mana  makes  its  execution  unsafe,  the  employe,  whose  dutj- 
it  is  to  obey,  has  no  remedy  for  an  injury  receivea  whife 
doing  what  he  was  commanded  to  do."  This  is  decisive  of 
the  case  at  bar.     Applying  this  doctrind  to  the  case  before 

us,  it  is  clear  that  the  parties  were  not  fellow  ser- 
ForemM  wm  yants.  To  Helms  was  delegated  absolute  author- 
illTr™" *of  d«-  ^^y  ^"^  control  over  the  undertaking  then  in  hand. 
ceiiMd.  He  was  authorized  by  the  master  to  command  the 

presence  of  the  decedent,  as  of  all  the  others  en- 
gaged in  the  work,  and  to  command  when  they  should  work 
and  what  they  should  do.  He  had  all  power  which  the  mas- 
ter had  to  exact  obedience  to  his  commands.  The  complaint 
alleges  that  while  the  decedent  was  in  a  certain  place,  doing 
a  certain  thing,  in  obedience  to  the  express  order  of  Helms, 
the  latter  carelessly  and  wantonly  commands  another  em- 
ploye to  start  the  locomotive  engine  in  such  way  as  to  cause 
his  death.  Having  required  decedent  to  do  a  certain  thing, 
while  that  thing  is  being  done  he  carelessly,  bv  another  com- 
mand, puts  him  in  mortal  peril,  and  causes  fiis  death.  If  Tay- 
lor V.  fivansville  &  T.  H.  R.  Co.  is  well  decided,  there  is  no 
room  for  controversy  over  the  sufficiency  of  the  facts  pleaded 
in  this  case.  Of  course,  the  question  here  is  on  the  pleadings 
alone  ;  the  demurrer  to  the  complaint  admitting  such  facts 
as  are  well  pleaded.  The  complaint  is  far  from  being  a 
model  pleading,  but  it  states  facts  sufficient  to  constitute  a 
cause  of  action,  and  the  circuit  court  erred  in  sustaining  the 
demurrer  to  it.  It  should  be  said,  however,  in  justice  to  the 
court  below,  that  the  case  of  Taylor  7\  Evansville  &  T.  H. 
R.  Co.  was  not  decided  until  after  this  case  was  decided  in 
that  court,  and  that  his  ruling  was  doubtless  based  upon  what 
then    seemed  to  be   the  weight  of  authority    in    this  state. 
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Judgment  reversed,  with  costs,  with  directions  to  the  Orange 
circuit  court  to  proceed  in  accordance  with  this  opinion. 

ON  REHEARING. 

McBride,  J. — The  appellee  asks  a  rehearing  upon  the  fol- 
lowing grounds:  "  (i)  Because  the  complaint  shows  that  the  act 
which  caused  decedent's  death  was  the  act  of  a  co- 
employe;  (2)  because  the  dangers  incident  to  the  «"««n^«^or 
work  which  decedent  was  performing  were  open  "  **'  "*' 
and  apparent  to  him  and  he  assumed  the  risk.*'  It  is  insisted 
that  the  court,  in  the  original  opinion,  has  failed  to  discriminate 
"  between  those  duties  which  Helms  performed  as  the  act  of 
the  master,  and  those  which  he  negligently  performed  as  a  ser- 
vant." As  said  in  the  original  opinion,  whether  in  a  given  case 
one  i&actingas  the  representative  of  the  master,  or  merely  as  a 
co^raploye  with  others  employed  by  the  same  mas- 
ter, depends  upon  the  character  of^the  duties  im-  f^J^*^,^" 
posed  upon  him  and  which  he  is  performing  at  the  ciiuT' 
time,  and  not  upon  his  rank  or  title.  One  occupy- 
ing a  subordinate  position  ma^  be  authorized  or  required  by 
the  master  to  perform  certam  duties  for  which  the  master 
cannot  escape  responsibility  by  delegating  his  authority ; 
while  one  occupying  the  highest  and  most  responsible  posi- 
t'ion  ma^,  in  a  giVen  case,  be  a  mere  co-employe.  Ordinarily 
the  duties  pertaining  to  a  given  employment  are  clearly  de- 
fined. When  one  speaks  of  employment  as  a  section  hand,  a 
brakeman,  or  an  engineer  on  a  railroad,  or  as  a  farm  hand,  or 
as  a  puddler  in  an  iron  furnace,  or  a  moulder  in  a  foundry, 
the  general  character  of  the  duties  such  employe  will  be  re- 
quired to  perform  are  at  once  understood  by  those  initiated 
into  the  mysteries  of  the  particular  calling.  As  a  rule,  also. 
the-mention  of  a  g^ven  employment  suggests  the  character 
of  the  appliances  to  be  used,  and  the  place  and  manner  of 
using  them.  One  who  is  placed  in  charge  of  a  force  of  men 
engaged  in  any  of  these  occuoations,  whose  duties  are  limited 
to  carrying  on  the  work  or  directing  it,  whether  actively  as- 
sisting therein  or  not,  and  who  is  invested  with  no  authority, 
or  charged  with  no  duty,  in  furnishing  places  or  appliances 
for  the  work,  or  in  the  employment  or  retention  of  employes, 
is  himself  usually  a  mere  co-employe.  His  duties  require 
him  to  use,  or  superintend  and  direct  the  using,  of  places  and 
appliances,  and  to  control  employes  furnished  by  the  master. 
If,  however,  he  is  given  additional  authority,  and  is  charged 
with  the  duty  of  furnishing  places  to  work  and  appliances  for 
the  work,  and  is  authorized  to  employ  and  discharge  oper- 
atives, he  is,  as  to  such  things,  not  a  co-employe,  but  speaks 
and  acts  as  the  master.     One  who  is  placed  in  unrestricted 
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control  of  a  given  department  by  his  master,  and  is  clothed 
with  the  power  to  command  the  services  of  the  other  em- 
ployes, not  simply  to  see  that  they  faithfully  discharge  the 
duties  ordinarily  pertaining  to  their  employment,  and  in  the 
usual  places,  w^ith  the  usual  appliances  provided  there- 
for, but  has  the  authority  to  require  of  them  the  performance 
of  other  duties  in  other  places  and  with  other  appliances, — 
who  has  the  authority  to  call  the  section  men,  the  bridge 
builders,  the  freight  handlers,  and  the  laborers  from  the 
gravel  pit  and  gravel  train,  and  require  of  all  that  they  unite 
in  averting  the  threatened  destruction  of  a  bridge,— is  cer- 
tainly in  such  matters  more  than  a  mere  fellow  servant  with 
those  thus  subject  to  his  control.  Indeed,  counsel  concede 
that  Helms  was  a  vice-principal,  ancj  represented  the  master 
in  selecting  the  men,  in  procuring  the  machinery,  and  in 
choosing  the  place  to  work,  but  say  :  "  After  he  had  chosen 
the  men,  the  machinery,  and  the  place,  his  duties  as  vice-prin- 
cipal were  complete.  When  he  began  to  perform  the  work 
of  taking  out  the  driftwood,  with  all  proper  and  suitable 
agencies  provided,  he  was  then  a  fellow  servant."  Counsel 
err  in  assuming  that,  when  Helms  pointed  out  to  the  assem- 
bled employes  the  imperiled  bridge  and  the  accumulated  drift 
and  debris  which  threatened  it,  he  had  completed  the  work  of 
selecting  the  place  to  work.  As  above  stated,  within  their 
several  departments,  each  man  knows,  or  should  know,  in  a 
general  way,  at  least,  what  duties  are  required  of  him,  and 
how,  when,  and  where  to  use  the  appliances  provided  ;  but 
at  such  a  time,  and  in  such  an  emergency  as  that  described  in 
the  complaint,  there  must  be  an  intelligent  directing  head  to 
assigfn  to  the  men  their  places,  and  direct  them  what  to  do ; 
to  direct  what  appliances  shall  be  used,  and  when,  where,  and 
how  they  shall  be  use,d.  This  intelligent  and  directing  head 
must  be  the  master,  and  he  to  whom  the  master  delegates 
such  duty  acts  as  the  master,  who  cannot  escape  responsibility 
by  having  another  act  in  his  stead.  Therefore,  when  Helms 
ordered  the  decedent  to  go  down  among  the  driftwood,  and 
directed  him  what  he  should  do  there,  he  was  still  acting  as 
vice-principal,  and  was  furnishing  to  decedent  his  place  to 
work. 

But,  it  is  said,  the  dangers  were  open  and  apparent  to  him, 
and  he  assumed  them.  It  is  true  that  a  servant  impliedly  as- 
sumes all  the  ordinary  and  usual  risks  incident  to 
fmpioymeiit.  ^^^  employment,  so  far  as  those  risks  are  known  to 
him,  or  could  be  readily  discerned  by  a  person  of 
his  age  and  capacity  in  the  exercise  of  ordinary  care.  But 
when  the  master  orders  a  servant  to  do  something  which  in- 
volves encountering  a  risk  not  contemplated  in  his  employ- 
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ment,  although  the  risk  is  equally  open  to  the  obsei;vation  of 
both,  it  does  not  necessarily  follow  that  the  servant  either  as- 
sumes the  increased  risk,  or  is  negligent  in  obeying  the  order. 
If  the  apparent  danger  is  such  that  a  man  of  ordinary  prudence 
would  not  take  the  risk,  the  servant  acts  at  his  peril.  But, 
unless  the  apparent  danger  is  such  as  to  deter  a  man  of  ordi- 
nary prudence  from  encountering  it,  the  servant  will  not  be 
compelled  to  abandon  the  service  or  assume  all  additional 
risk,  but  may  obey  the  order,  using  care  in  proportion  to  the 
risk  apparently  assumed.  Brazil  Block  Coal  Co.  v,  Hoodlet 
(Ind.  oup.),  2j  N.  E.  Rep.  741,  and  authorities  there  cited.  It 
is,  however,  not  necessary  in  this  case  to  consider  how  far  the 
decedent  did  or  did  not  assume  apparent  risks  when,  in 
obedience  to  the  order  .of  Helms,  he  went  down  into  the 
stream  and  among  the  driftwood.  The  master's  duty  to  his 
employes  to  provide  safe  places  for  them  to  work  is  a  continu- 
ing one,  and  requires  him  to  use  ordinary  care  to  keep  them 
safe ;  and  if  they  become  unsafe  through  his  neglect,  or  are 
made  unsafe  through  his  act,  he  must  answer  in  damages  to 
a  servant  who  is  injured  thereby,  who  is  himself  free  from 
contributory  negligence.  Even  if  it  were  conceded  that  in 
this  case  the  decedent  did  assume  the  apparent  risks,  it  would 
only  include  such  risks  as  then  existed  or  might  reasonably 
be  apprehended.  He  had  a  right  to  assume  that  the  master 
would  not  do  that  which  would  enhance  the  dangler,  or  ex- 
pose him  to  new  and  unsuspected  perils.  When  Helms  as- 
signed to  decedent  his  place  to  work,  he  represented  the 
master.  When  he  then  turned  to  the  engineer  and  gave  the 
order  which  caused  decedent's  death,  had  he  lost  that  char- 
acter, and  become  a  mere  fellow  servant?  The  law  can- 
not keep  pace  with  such  Protean  changes,  and  recognizes 
that  act  also  as  the  act  of  the  master  creating  a  new  danger 
which  the  'decedent  could  not  reasonably  be  expected  to  fore- 
see, and  which  he  therefore  did  not  impliedly  assume.  Since 
the  original  opinion  was  written,  our  attention  has  been  called 
to  the  case  of  Dayharsh  v.  Hannibal  &  St.  J.  R.  Co.,  103  Mo. 
570,  which  is  in  principle  in  line  with  the  conclusion  we  have 
reached  in  this  case.  The  petition  for  a  rehearing  is  over- 
ruled. 

Th«  Principal  Case  is  Op«n  to  Criticism.  The  result  of  the  decision 
IS  not  in  accord  with  the  correct  and  well  established  rule  for  determining 
when  an  employe  becomes  a  vice>principal  for  whose  negligence  resulting 
in  injury  to  another  employe  the  master  is  liable,  which  rule  is  stated  in  the 
first  part  of  the  opinion  on  the  original  hearing  and  is  expressed  in  the 
first  paragraph  of  the  syllabus.  The  point  made  by  counsel  for  appellee,  on 
the  motion  for  rehearing,  that  the  court  did  not  discriminate  between  those 
duties  which  the  foreman  performed  as  the  act  of  the  master  and  those 
which  he  negligently  performed  as  servant,  seems  to  have  been  well  taken. 
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It  IS  now  settled  beyond  controversy  that  an  employe  may  occupy  a  dual 
position,  and  may  be  a  fellow  servant  as  to  all  matters  within  the  scope  of 
the  employment  and  the  discharge  of  such  duties  as  are  not  personal* to 
the  master,  and  vice-prinpipal  of  the  master  as  to  all  matters  where  he  is 
charged  with  the  discharge  of  duties  which  the  master  himself  should 
have  discharged  or  which  rest  upon  the  master  as  absolute  duties.  Qumn 
V.  New  Jersey  Light  Ridge  Co.,  23  Fed.  Rep.  363  ;  Brick  v,  Rochester.  N. 
Y.  &  P.  R.  Co.,  98  N.  Y.  211  ;  Indiana  Car  Co.  v.  Parker,  100  Ind.  181 ;  At- 
las Engine  Works  v.  Randall,  100  Ind.  293  ;  Moore  v.  Wabash,  St.  L.  & 
P.  R.  Co.,  85  Mo.  588;  Hussey  v,  Coger.  112  N.  Y.  516 ;  Loughlin  v.  State, 
105  N.  Y.  159;  Berea  Stone  Co.  v.  Croft,  31  Ohio  St.  211 ;  St.  Louis.  A.  k 
T.  R.  Co.  V.  Welch,  72  Tex.  298,  38  Am.  &^  Eng.  R.  Cas.  81  ;  Couch  v. 
Charlotte.  C.  &  A.  R.  Co.,  22  S.  Car.  557,  28  Am.  &  Eng.  R.  Cas.  331 ; 
Criswell  v.  Pittsburg,  etc.,  R.  Co.  (W.  Va.).  33  Am.  &  Eng.  R.  Cas.  248. 
The  one  inquiry  for  the  court,  if  it  desired  to  rigidly  apply  the  rule  which 
it  laid  down,  was  to  determine  whether  the  single  act  which  resulted  in  the 
death  of  the  plaintiff's  intestate  was  an  act  which  the  foreman  performed 
as  a  representative  of  the  master  or  as  a  mere  co-servant.  The  evidence 
showed  that  the  order  given  by  the  foreman  directing  the  locomotive  to 
go  ahead  at  an  inopp)ortune  time  was  the  direct  cause  of  the  accident. 
Surely  the  ordering  of  a  locomotive  to  go  ahead  or  to  back,  is  not  one  of 
those  duties  which  the  law  says  the  master  must  perform  himself  or  must 
be  responsible  for  their  negligent  performance  by  one  to  whom  the  duty 
has  been  delegated  ;  that  act  was  a  mere  incident  in  the  performance  of 
the  work  which  the  foreman  was  directing  and  of  which  he  had  entire 
charge.  Upon  principle  and  authority  the  railroad  company  should  not 
have  been  held  liable* for  the  foreman's  negligence  in  such  a  case.  The 
decision  seems  to  mdicate  a  tendency  on  the  part  of  the  Indiana  court  to 
adopt  the  superior  servant  limitation  upon  the  fellow  servant  rule,  which 
holds  the  master  liable  for  all  injuries  to  subordinate  employes  through 
the  negligence  of  those  placed  in  charge  over  them,  without  regard  to  the 
nature  ofthe  act  or  omission  which  was  the  direct  cause  of  the  injuiy. 
The  supreme  court  of  Indiana  has  heretofore  been  one  of  the  strongest  op- 
ponents of  this  theory,  which  has,  unwisely,  been  adopted  by  a  number  of 
courts,  notably  in  Ohio  and  Kentucky.  It  is  refreshmg  to  read  the  mas- 
terly refutation  of  this  doctrine  by  Chief  Justice  Corliss,  of  North  Da- 
kota, in  the  case  of  Ell  v.  Northern  Pac.  R.  Co..  reported  immediately  iol- 
lowing  this. 

Ell 


Northern  Pacific  R.  Co. 

{North  Dakota  Supreme  Court,  yan.  75,  /«Pp/.) 

Fellow  Servants-- Who  are— Foreman  and  Subordinate.— The  negligence 
of  the  foreman  of  a  gan^  in  failing  to  block  a  pile  which  was  shoved 
against  the  plaintiff,  injunng  him,  because  it  was  not  blocked,  is' the  neg- 
ligence of  a  fellow  servant,  although  the  foreman  had  authority  to  em- 
ploy and  discharge  plaintiff,  and  the  plaintiff  was  undes  his  superintend- 
ence and  control  in  doing  the  work  in  the  performance  of  which  he  was 
killed. 

Criterion  of  Co-tervice. — Whether  a  negligent  servant  is  the  fellow  ser- 
vant of  an  employe' who  is  injured  by  the  carelessness  of  the  former,  de- 
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pends,  not  upon  the  relative  ranks  of  the  two  servants,  but  upon  the 
character  of  the  work,  the  negligence  with  respect  to  which  resulted  in 
the  injury.  * 

Same— When  Negligence  is  Negligence  of  Master  and  when  of  Fellow  Ser. 
vant- — The  negligent  performance  or  omission  to  perform  a  duty  which 
the  master  owes  to  his  employe  is  at  common  law  the  negligehce  of  the 
master,  whatever  the  grade  of  the  servant  who  is  in  that  respect  careless. 
The  negligence  of  a  servant  engaged  in  the  same  general  business  with 
the  injured  servant  is  the  negligence  of  a  fellow  servant,  whatever  position 
the  former  occupies  in  respect  to  the  latter,  as  to  all  acts  which  pertain  to 
the  duties  of  a  mere  servant,  as  contradistinguished  from  the  duties  of  the 
roaster  to  his  employes. 

Action  for  Negligence— Damages— Interest. — In  actions  for  damages  for 
n^ligence,  interest  may  be  awarded  or  withheld  in  the  discretion  of  the 
jury. 

Appeal  from  Stutsman  District  Court. 

John  C.  Bullitt,  Jr.,  and  Johru  S.  Watson^  for  appellant. 

5.  Z.  Glaspelly  for  respondent. 

Corliss,  C.  J. — This  litigation  has  its  origin  in  an  injury 
sustained  by  plaintiff  while  in  the  employ  01  the  defendant. 
He,  with  several  others,  was  engagea  in  remov- 
ing long  piles  from  a  platform  car  to  bents  on  ^^•"»***^- 
the  north  side  of  the  defendant's  track.  These  bents  were 
heavy  timbers  resting  on  piles  driven  in  the  ground,  and 
running  at  right  angles  with  the  track,  and  the  ends  nearest 
to  the  track  were  about  five  feet  therefrom.  They  were  the 
same  height  as  the  platform  of  the  car.  At  the  time  the  ac- 
cident occurred  they  were  covered  over  with  piles  to  within 
two  feet  from  the  ends  nearest  to  the  track.  The  piles  were 
rolled  from  the  cars  to  the  bents  over  two  round  skids  about 
eight  inches  in  diameter,  one  end  of  each  of  which  rested 
upon  a  pile  in  the  car,  and  the  other  upon  the  pile  on  the 
bents  which  was  nearest  to  the  track.  Both  ends  of  the  skids 
were  on  the  same  level.  Reaching  from  the  platform  of  the 
car  to  the  ends  of  the  bents  were  boards  a  foot  wide,  over 
which  the  men  passed  from  the  car  to  the  bents  in  rolling  the 
piles  along  over  the  skids  to  the  bents.     In  transferring  the 

Eiles  from  the  car  some  of  the  men  rolled  them  with  their 
ands,  and  others  used  cant-hooks  in  the  work.  One  of  the 
piles  which  was  being  removed  from  the  car  rolled  from  the 
ends  of  the  skids  into  the  space  between  the  pile  on  the  bents 
nearest  to  the  track  and  the  next  pile,  and  pushed  the  latter 
pile  towards  the  plaintifiF,  and  upon  his  leg,  breaking  the  same 
near  the  ankle.  One  of  the  grounds  upon  which  the  plaintifiF 
based  and  seeks  to  sustain  his  recovery  was  the  alleged  neg- 
ligence of  the  foreman  of  the  gang  at  work  in  failing  to  block 
this  pile  so  as  to  prevent  its  being  shoved  towards  the  plaint- 
iff. That  the  pile  was  not  blocked  at  the  end  where  plaintiff 
was  working  appears  to  be  undisputed.    There  was  evidence 
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to  show  that  the  foreman  was  notified  of  this  fact  before  the 
accident.     While  he  denies  this,  yet  there  was  sufficient  evi- 
dence to  warrant  a  jury  in  finding  the  fact  against  his  testi- 
mony.    We  are  clear  that  the  jury  were  authorized,  under 
the  evidence,  to  find  that  plaintiff  was  injured  by  reason  of 
the  negligence  of  the  foreman,  Withnell,  in  failing  to  block 
the  pile.     Will  the  law  hold  the  defendant  responsible  forthis 
negligence?    Against  such  liability,  the  defendant  invokes 
the  fellow  servant  rule,  and  our  statute  embodying  it.    To 
escape  the  force  of  this  rule,  plaintiff  contends  that  the  case 
is  brought  within  the  scope  of  the  superior  servant  limitation 
to  the  fellow  servant  rule,  and  that  such  limitation  has  the 
voice  of  weightier  authority,  of  better  reason,  and  of  more 
numerous  precedents  in  its  behalf.     This  issue  of  law  we  are 
to  determine,  and  our  investigation  must  run  along  the  line 
of  general  principles ;  for  the  adjudications  upon  this  subject, 
— so  multitudinous  as  almost  to  warrant  the  simile, "  thick  as 
autumnal  leaves  that  strew  the  brooks  in  Vallambrosa,"— 
these  adjudications  are  so  discordant,  enumerating  so  many 
rules,  statine  so  many  limitations,  applying  the  law  to  facts 
so  diverse,  tnat  one  is  reminded  of  Gibbons'  remarks  upon 
the  infinite  variety  of  laws  and  opinions  when  Justinian  en- 
tered upon  the  reform  of  codification, — that  they  were  be- 
yond the  power  of  any  capacity  to  digest.     We  are  compelled 
to  decide  whether  this  superior  servant  limitation  shall  be 
adopted  in  this  state.     The  trial  court  declared  it  to  be  the 
law  in  his  charge  to  the  jury,  and  refused  to  charge  against 
the  adoption  ofthe  doctrine,  although  requested  to  so  charge 
by  defendant's  counsel.     Whatever  other  ground  of  liability 
there  may  have  been,  the  verdict  cannot  stand  if  the  trial 
judge  erred  in  this  respect,  for  the  verdict  may  rest  entirely 
upon  the  groundwork  of  such  instruction. 

The  foreman,  Withnell  through  whose  negligence  it  is  in- 
sisted that  plaintiff  was  injured,  had  control  of  the  gang  em- 
ployed on  the  work,  and  was  vested  with  author- 
TheeriterioB  ity  to  CHiploy  and  discharge  the  men,  who  were 
^Bmi^k^a^f  subject  to  his  direction  and  supervision.  Hence  it 
TABtaotft  is  urged  that  he  was  in  his  position,  and  therefore, 
tei*.  in  the  prosecution  of  the  work  of  unloading  these 

piles,  a  vice-principal,  and  not  a  fellow  servant.  In 
this  connection  the  authorities  are  cited  which  sustain  the 
doctrine  that  the  station  of  the  employe,  aYid  not  the  character 
of  the  act,  determines  the  question  whether  the  master  is  re- 
sponsible. In  many  of  the  cases  where  the  superior  servant 
hmitation  was  applied,  such  servant  was  in  fact  the  fellow 
servant  of  the  emploje  injured.  But,  because  of  some  su. 
perior  position  occupied  by  him  with  respect  to  the  servant 
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injured,  the  master  was,  by  a  legal  fiction,  regarded  as  per- 
sonally present  in  the  person  of  the  superior  servant,  and  made 
responsible  to  one  servant  for  the  manner  in  which  another 
servant  performed  the  duties  and  labors  pertaining  to  a  ser- 
vant's employment.  Here  lies  the  difference  between  the 
two  rules.  Those  cases  which  preserve  the  fellow  servant 
rule  in  its  full  integrity  bring  the  facts  of  each  case  to  the 
test,  not  of*  the  rank^of  the  negligent  servant,  but  of  the  char- 
acter of  the  negligence  from  which  damage  results.  Did  the 
master  owe  to  nis  servant  a  duty  as  master?  Answer  the  in- 
quiry in  the  affirmative,  and  he  cannot  escape  a  careless  dis- 
charge of  that  duty  by  shifting  the  burden  to  the  shoulders 
of  a  servant,  however  inferior  his  position  may  be.  The  neg- 
ligence of  a  fellow  servant  has  not  wrought  injury  in  such  a 
case.  It  is  the  negligence  of  the  master  himself,  because 
that  was  carelessly  dqne  which  he  was  bound  to  have  care- 
fully performed.  The  master  must  use  due  care  in  supply- 
ing his  servants  with  safe  appliances,  and  in  providing  them 
a  safe  place  in  which  to  work.  These  are  duties  of  the  mas- 
ter. They  are  none  the  less  his  duties  because  from  the  ne- 
cessities of  business,  or  for  other  reasons,  he  confides  their  dis- 
charge to  an  employe.  His  personal  negligence  in  this  re- 
spect would  create  liability.  He  cnnnot  gain  exemption  from 
negligence  of  another  in  this  regard  by  delegating  these  per- 
sonal  duties  to  another.  This  ooctrine  is  sound,  and  it  in  no 
manner  is  a  limitation  of  the  fellow  servant  rule.  On  the 
other  hand,  the  other  doctrine  is  a  limitation — a  very  im- 
portant limitation — of  that  rule.  It  finds  no  warrant  in  the 
cases  which  first  enunciated  that  rule.  It  rests  on 
no  subsequent  legislation ;  and  we  are  firm  in  the  J^JIi'^^JiJil 
conviction  that  the  mere  superiority  in  the  rank  of  utioa. 
the  negligent  servant — his  right  to  control  the  ser- 
vant  injured,  and  to  employ  and  to  discharge  him — calls  for 
no  moaification  of  the  fellow  servant  rule.  The  bed-rock  of 
that  doctrine  is  that  every  employe  assumes  the  risk  of  his 
co-employe's  negligence  as  one  of  the  ordinary  risks  of  his 
work.  Is  a  superintendent  or  foreman  so  much  more  careless 
in  the  performance  of  work  pertaining  to  a  servant's  duties 
than  a  subordinate  employe  tnat  the  risk  of  the  former  s  neg- 
ligence is  an  extraordinary  one  ?  If  work  belonging  to  the 
ciuties  of  a  servant  be  done  carelessly,  what  conceivable  dif- 
ference is  there  whether  the  negligence  proceed  from  a  com- 
mander or  a  subaltern,  so  long  as  the  master  himself  is  not 
personally  at  fault.  The  superior  servant  is  in  fact  a  fellow 
servant.  The  two  are  engaged  in  the  same  general  work  for 
the  master:  one  using  his  muscle  chiefly,  and  the  other  per- 
haps working  mainly  with  his  brain.     The  only  ground  on 
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which  the  superior's  relation  as  fellow  servant  is  ignored  is 
the  constructive  presence  in  his  person  of  the  master,  be- 
cause the  master  in  the  distribution  of  labor  has  appointed 
him  to  work  in  the  line  of  superintendence  and  control.  But 
this  control,  this  superior  rank,  cannot  lift  him  above  the 
grade  of  a  fellow  servant  into- the  position  of  a  vice-principal 
so  long  as  he  is  engaged  in  the  work  of  a  servant  only.  If  a 
servant  of  inferior  rank  should  perform  the  same  work,  he 
would  not  be  regarded  as  the  master;  and  we  are  at  a  loss 
to  understand  how  the  higher  rank  of  the  servant  can  change 
the  nature  of  the  act,  or  increase  the  risk  of  the  inferior  ser- 
vant, so  as  to  render  inapplicable  the  fellow  servant  rule. 
The  superior  servant  is  no  more  the  representative  of  the 
master  than  the  inferior  servant,  except  in  the  enlarged  field 
of  his  action,  and  the  wider  scope  01  the  trusts  confided  to 
liim.  They  are  both  laboring  for  a  common  roaster  in  the 
same  general  business;  both  ultimately  accountable  to  him; 
and  employed,  controlled,  and  discharged  by  him,  either  per- 
sonally, or  by  some  one  selected  by  nim  for  that  puri>ose. 
The  ultimate  power  to  employ,  control,  and  discharge  is  in 
his  hands.  The  reason  for  the  fellow  servant  rule  applies 
with  full  force  to  the  work  of  a  servant,  whatever  the  rank 
of  the  servant  who  performs  it.  It  would  be  an  anomalous 
condition  of  the  law  if  the  negligence  of  one  servant  was 
within  the  ordinary  risks  of  the  employment,  while  the  neg- 
ligence of  another,  no  more  prone  to  carelessness,  should  be 
without  the  domain  of  such  risks  merely  because  he  had  been 
set  in  a  higher  place  of  service  by  reason  of  superior  skill  or 
.'ibility.  Judge  Cooley  says :  "  In  some  quarters  a  strong  dis- 
position has  been  manifested  to  hold  the  rule  not  applicable 
to  the  case  of  a  servant  who  at  the  time  of  the  injury  was 
under  the  general  direction  and  control  of  another,  who  was 
intrusted  with  the  duties  of  a  higher  grade,  and  from  whose 
negligence  the  injury  resulted.  But  it  cannot  be  disputed 
that  the  negligence  of  a  servant  of  one  grade  is  as  much  one 
of  the  risks  ot  the  business  as  the  negligence  of  a  servant  of 
any  other;  and  it  seems  impossible,  therefore,  to  hold  that 
the  servant  contracts  to  run  the  risks  of  negligent  acts  and 
omissions  on  the  part  of  one  class  of  servants,  and  not  those 
of  another  class.  Nor,  on  grounds  of  public  policy,  could 
this  distinction  be  admitted,  whether  we  consider  the  conse- 
quences to  the  parties  to  the  relation  exclusively,  or  those 
which  affect  the  public,  who,  in  their  dealings  with  the  em- 
ployer, may  be  subjected  to  risks.  Sound  policy  seems  to 
require  that  the  law  should  make  it  for  the  interest  of  the 
servant  that  he  should  take  care  not  only  that  he  be  not  neg- 
ligent  himself,  but  also  that  any  negligence  of  others  in  the 
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same  employment  be  properly  guarded  against  by  him  so 
far  as  he  may  find  it  reasonably  practicable,  and  be  reported 
to  his  employer,  if  needful.  And  in  this  regard  it  can  make 
little  difference  what  is  the  grade  of  the  servant  who  is  found 
to  be  negligent,  except  as  superior  authority  may  render  the 
negligence  more  dangerous,  and  consequently  increase  at 
least  the  moral  responsibility  of  any  other  servant  who',  being 
aware  of  the  negligence,  should  fail  to  report  it."  Cooley, 
Torts,  543.  Judge  Dillon  is  equally  emphatic  against  the 
limitation.  He  says:  "The  master  owes  certain  defined, 
personal,  unalienable,  non-assignable  duties  towards  servants. 
These  duties  may  be  devolved  on  others  by  the  master,  but 
not  without  recourse  on  him.  *  *  *  In  the  general  Amer- 
ican law,  as  I  understand  it,  the  doctrine  of  vice-principal 
exists  to  this  extent,  and  no  further,  viz. :  That  it  is  precisely 
commensurate  with  the  master's  personal  duties  towards  his 
servants.  As  to  these,  the  servant  who  represents  the  mas- 
ter is  what  we  may  call  for  convenience  a  *  vice-principal,' 
for  whose  acts  and  neglects  the  master  is  liable.  Beyond 
this  the  master  is  liable  only  for  his  own  personal  negligence. 
This  is  a  plain,  sound,  safe,  and  practicable  line  of  distinction. 
We  know  where  to  find  it,  ancl  how  to  define  it.  It  begins 
and  ends  with  the  personal  duties  of  the  master.  Any  at- 
tempt to  refine,  based  upon  the  notion  of  'grades '  in  the  ser- 
vice, or,  i^hat  is  much  the  same  thing,  distinct  *  departments* 
in  the  service,  (which  *  departments  frequently  exist  only  in 
the  imagination  of  the  judges,  and  not  in  fact,)  will  breed  the 
confusion  of  the  Ohio  and  Kentucky  experiments,  whose 
courts  have  constructed  a  labyrinth  in  which  the  judges  that 
made  it  seem  to  be  able  to  'find  no  end  ;  in  wandering  mazes 
lost.'  *  *  *  The  real  inquiry  is,  was  the  injury  caused 
by  another  servant  one  of  the  ordinary  risks  of  the  particular 
employment?  If  so,  the  grade,  whether  higher,  lower,  co- 
orainate,  or  the  department  of  the  faulty  servant,  is  of  no 
consequence.  It  is  a  condition  of  the  contract  of  service 
that  the  servant  takes  upon  himself  the  risk  of  accidents  in 
the  common  course  of  the  business,  all  open  and  palpable 
risks,  including  the  negligence  of  all  fellow  servants  of  what- 
ever ^ade  in  the  same  employment."  24  Am.  Law  Rev. 
175.  The  superior  servant  doctrine  unfairly  discriminates 
against  masters  whose  business  is  of  such  nature 
that  grades  of  service  are  indispensable.  This  case  ''^^  wpertor 
will  Furnish  an  illustration  of  the  truth  of  this  state-  "[^uur 
ment.  The  work  with  respect  to  which  Withnell,  eqaiubie. 
the  foreman,  was  careless — the  blocking  of  the  pile 
•—was  the  work  of  a  servant.  Had  the  sariie  accident  oc- 
curred in  the  employ  of  a  master  whose  servants  were  all  of 
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the  same  rank,  no  claim  of  liability  would  be  thought  of. 
The  proprietor  of  a  factory,  of  a  machine  shop,  of  a  mill,  of 
any  business  in  which  gradations  of  service  are  not  abso- 
lutely essential,  is  present  in  the  persons  of  his  servants  onlr 
so  far  as  his  personal  duties  to  his  employes  are  concerned. 
But  the  railroad  master,  though  Argus-eyed  to  discern,  and 
Briarean  to  prevent,  the  negligence  of  its  horde  of  vice-prin- 
cipals,— conductors,  as  in  the  Ross  Case,  112  U.  S.  Rep.  377, 
17  Am.  &  Eng,  R.  Case.  501,  superintendents,  section  bosses, 
foremen  of  various  gangs,  and  many  others, — would  find  itself 
impotent  to  save  itself  from  enormous  responsibility  not  in- 
curred by  many  other  masters,  notwithstanding  its  utmost 
caution  in  the  selection  of  its  employes.    According  to  this 
doctrine,  the  master  that  has  fully  discharged  all  its  or  his 
personal  duties,  may  be  guilty  at  the  same  time  in  as  many 
different  places  of  a  score  of  negligent  acts  by  construction 
of  law,  although  they  are  acts  pertaining  to  the  duties  of  a 
mere  servant,  performed  by  one  who  is  in  fact  a  servant,  and 
whose  carelessness  in  this  regard  can  as  fairly  be  said  to  be 
within  the  risks  incurred  by  the  injured  servant  as  the  care- 
lessness of  an  employe  of  lower  rank.     If  there  is  anything 
in  the  reason  for  the  fellow  servant  rule,  it  applies  with  even 
stronger  force  to  a  class  of  servants  whose  higher  position  is 
a  guaranty  of  better  skill  and  intelligence,  and  consequently 
oi  the  exercise  of  greater  care.     Their  enlarged  responsibil- 
ity to  the  master  will  tend  to  make  them  more  cautious. 
Tneir  compensation  is  frequently  so  large  as  to  make  the  re- 
tention of  their  positions  very  desirable  to  them.     This  will 
augment  their  caution ;  for  negligjent  performance  of  duty 
would  be  almost  certain  to  result  in  their  dismissal.     There 
is  nothing  in  the  controlling  power  of  the  superior  servant 
that  warrants  any  difference  in  the  law  ;  for  it  cannot  be  said, 
as  is  frequently  asserted  in  cases,  that  any  employe  is  justi- 
fied in  submitting  to  the  carelessness  of  a  superior  from  fear 
of  being  discharged ;  and  the  fact  is  that  it  is  seldom  in  the 
power  of  the  injured  servant  to  anticipate  or  guard  against 
the  careless  act  of  the  fellow  servant  causing  injury  to  him. 
If  he  could  and  did,  the  accident  would  not  happen.     If  he 

could  and  did  not,  he  would  be  himself^  negligent, 
Fowibiuty  and  his  recovery  would  be  defeated.  In  either 
MMBllTofer  ^^^®  there  would  be  no  occasion  for  the  fellow  ser- 
reiiowKiTuit  vant  rule.  The  basis  of  the  fellow  servant  doc- 
iiiaaaurur.  trine  is  not  that  the  servant  can,  as  a  rule,  be  on 

his  ffuard  against  his  co-servants'  carelessness,  but 
that  he  takes  the  risk  of  such  neglifi;ence  when  he  makes  his 
contract  of  employment.  It  is  said  that  a  servant  can  exert 
an  influence  for  care  upon  a  fellow  servant  of  the  same  grade 
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that  he  could  not  exert  upon  a  superior  servant  by  whom  he 
had  been  employed,  and  could  be  discharged,  and  therefore 
in  the  latter  case  the  master  is  responsible.  If  this  afifects 
the  question,  then  the  master  should  have  been  held  liable, 
in  many  cases,  where  the  injured  servant  could  not  possibly 
have  exerted  any  such  influence  upon  the  negligent  servant. 
The  books  are  full  of  such  cases,  in  none  of  which  was  the 
master  adjudged  responsible.  The  courts  have  held  that  the 
rule  is  **  not  confinecl  to  the  case  of  twq  servants  working  in 
company,  or  having  opportunity  to  control  or  influence  the 
conduct  of  each  other,  but  extends  to  every  case  in  which 
the  two,  deriving  their  authority  and  their  compensation 
from  the  same  source,  are  engaged  in  the  same  business, 
though  in  different  departments  01  duty."  Holden  v.  Fitch- 
bure  R.  Co.,  i2q  Mass.  268,  2  Am.  &  Eng.  R.  Cas.  94.  Many 
of  the  cases  holding  the  master  exempt  from  liability  under 
the  fellow  servant  rule  wexe,  as  we  have  said,  cases  in  which 
the  injured  servant  could  not  possibly  have  exerted  influence 
over  the  negligent  servant.  Their  separate  departments  of 
service,  or  their  usual  stations  of  employment,  kept  them,  as 
a  rule,  entirely  aloof  from  each  other.  In  the  following  cases 
the  relation  of  fellow  servant  was  held  to  exist  between  per- 
sons who  could  exert  little,  if  any,  influence  over  each  other : 
Steamship  Co.  v.  Merchant,  133  U.  S.  375, — the  carpenter, 
the  porter,  and  stewardess  of  a  steamship;  St.  Louis,  A.  & 
T.  R.  Co.  t^.  Welch,  72  Tex.  298,  38  Am.  &  Eng.  R.  Cas  81,— 
foreman  of  a  bridge  gang,  and  servants  operating  train ;  El- 
liott V.  Chicago,  M.  &  St.  P.  R.  Co.,  5  Dak.  523,  38  Am.  & 
Eng.  R.  Cas.  62, — a  section  foreman  and  a  conductor;  Fa- 
gundes  v.  Central  Pac.  R.  Co.,  79  Cal.  97, — a  laborer  em- 
ployed to  remove  snow  from  track  and  a  conductor ;  Baugh- 
manx/.  Superior  Court,  72  Cal.  573,  a  conductor  and  brakeman; 
Randall  v.  Baltimore  &  O.  R.  Co.,  109  U.  S.  478,  15  Am.  & 
Eng.  R.  Cas.  243, — a  brakeman  and  conductor  of  different 
trains;  Van  W-ickle  ik  Manhattan"  R.  Co.,  32  Fed.  Rep.  278, — 
a  track  repairer  and  an  engineer  ;  McMasters  v.  Illinois  Cent. 
R.  Co.,  65  Miss.  264,  41  Am.  &  Eng.  R.  Cas.  486, — brakeman 
of  one  train  and  employe  on  a'notner ;  Naylor  v.  New  York 
Cent.  &  H.  R.  R.  Co.,  33  Fed.  Rep.  801, — engineer  and  switch- 
mart  ;  Van  Avery  v.  Union  Pac.  R.  Co.,  35  Fed.  Rep.  40, — en- 
gineers of  different  trains;  Connelly  v,  Minneapolis  E.  R. 
Co.,  38  Minn.  80, — a  sectionman  and  an  engineer  or  brakeman  ; 
Howard  v.  Denver  &  R.  G.  R.  Co.,  26  Fed.  Rep.  837,  24  Am. 
&  Eng.  R.  Cas.  448, — an  engineer  and  fireman  of  different 
trains;  Houston  &  T.  C.  R.  Co.  v.  Rider,  62  Tex.  267; 
Gormley  r.  Ohio  &  M.  R.  Co.,  72  Ind.  31,  5  Am.  &  Eng.  R. 
Cas.  581  ;  Collins  v.  St.  Paul  &  S.  C.  R.  Co.,  30  Minn.  31,  8 
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Am.  &  Eng.  R.  Cas.  150;  Clifford  v.  Old  Colony  R.  Co.,  141 
Mass.  564;  Keyes  v.  Pennsylvania  R,  Co.,  (Pa.)  3  Atl.  Rep. 
15 ;  Whaalan  v.  Mad  River  &  L.  E.  R.  Co.,  8  Ohio  St.  249;- 
in  each  case  an  engineer  and  a  sectionman.  Without  stating 
the  relation  of  the  injured  to  the  negligent  servant  in  each  of 
the  following  cases,  they  are  referred  to  as  being  in  the  same 
line:  Holden  v.  Fitchburg  R.  Co.,  129  Mass.  268,  2  Am.  & 
Eng.  R.  Cas.  94;  Valtez  v.  Ohio  &  M.  R.  Co.,  85  111.  500; 
Besel  V.  New  York  Cent.  &  H.  R.  R.  Co.,  70  N.  Y.  171 ; 
Brown  v.  Central  Pac.  R.  Co.,  (Cal.)  7  Pac.  Rep.  447;  Rob- 
erts  V.  Chicago,  St.  P.,  M.  &  O.  R.  Co.,  33  Minn.  218;  Brown 
V,  Minneapolis  &  St.  L.  R.  Co.,  31  Minn.  553,  15  Am.  &  Eng. 
R.  Cas.  333  ;  Cooper  v.  Milwaukee  &  P.  R.  Co.,  23  Wis.  668; 
Heine  v.  Chicago  &  N.  W.  R.  Co.,  58  Wis.  525 ;  Capper  t. 
Louisville  E.  &  St.  L.  R.  Co.,  103  Ind.  305,  21  Am.  &  Eng.  R. 
Cas.  525  ;  Henry  v.  Staten  Island  R.  Co.,  81  N.  Y.  373, 2  Am. 
&  Eng.  R.  Cas.  60;  Blake  v.  Maine  Cent.  R.  Co.,  70  Me.  60; 
Harvey  v.  New  York  Cent.  &  H.  R.  R.  Co.,  88  N.  Y.  481, 8 
Am.  &  Eng,  R.  Cas.  515.  The  list  might  be  greatly  enlarged. 
Going  back  to  the  fountain,  we  find  this  idea  of  exertion  of 
influence  by  the  injured  servant  as  the  basis  of  the  servant 
rule  distinctly  repudiated.  In  the  Farwell  Case,  4  Mete. 
(Mass.),  60,  Chief  Justice  Shaw  says :  "  It  was  strongly  pressed 
in  the  argument  that  although  this  might  be  so  where 
two  or  more  servants  are  employed  in  the  same  department 
of  duty,  where  each  can  exert  some  influence  on  the  conduct 
of  the  other,  and  thus  to  some  extent  provide  for  his  security, 
yet  that  it  could  not  apply  where  two  or  more  are  employed 
m  different  departments  of  duty  at  a  distance  from  each 
other,  and  where  one  can  in  no  aegree  influence  or  control 
the  conduct  of  the  other.  But  we  think  this  is  founded  upon 
a  supposed  distinction  on  which  it  would  be  extremely  diffi- 
cult to  establish  a  practical  rule.  *  *  *  When  the  object 
to  be  accomplishea  is  one  and  the  same,  when  the  employers 
are  the  same,  and  the  several  persons  employed  derive  their 
authority  and  their  compensation  from  the  same  source,  it 
would  be  extremely  difficult  to  distinguish  what  constitutes 
one  department,  and  what  a  distinct  department,  of  duty.  It 
would  vary  with  the  circumstances  of  every  case.  If  it  were 
made  to  depend  on  the  nearness  or  distance  of  the  persons 
from  each  other,  the  question  would  immediately  arise,  how 
near  or  how  distant  must  they  be  to  be  the  same  or  different 
departments?  Besides,  it  appears  to  us  that  the  argument 
rests  upon  an  assumed  principle  of  responsibility  which  does 
not  exist.  The  master  in  the  case  supposed  is  not  exempt 
from  liability  because  the  servant  has  better  means  of  pro- 
viding for  his  safety  when  he  is  employed  in  immediate  con- 
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nection  with  those  from  whose  negligence  he  might  suffer, 
but  because  the  implied  contract  of  the  master  does  not  ex- 
tend to  indemnify  tne  servant  against  the  negligence  of  any 
one  but  himself ;  *  *  *  and  ne  is  not  liable  m  tort  as  for 
the  negligence  of  his  servant  because  the  person  suftering 
does  not  stand  towards  him  in  the  relation  01  a  stranger,  but . 
is  one  whose  rights  are  regulated  by  contract,  express  or  im- 

J)lied.  The  exemption  of  the  master,  therefore,  from  liability 
or  the  negligence  of  a  fellow  servant  does  not  depend  exclu- 
sively upon  the  consideration  that  the  servant  has  better 
means  to  provide  for  his  own  safety,  but  upon  other  grounds, 
Hence  the  separation  of  the  employment  into  different  depart- 
ments cannot  create  that  liability  where  it  does  not  arise  from 
express  or  implied  contract ;  or  from  a  responsibility  created 
by  law  to  third  persons  and  strangers  for  the  negligence 
o!  a  servant."  It  is  thus  apparent  that  there  is  nothing  in 
the  fact  that  an  inferior  servant  may  not  be  able  to  exert  any 
influence  for  safety  over  his  superior  to  justify  the  refusal 
to  apply  the  fellow  servant  rule.  On  principle,  we  are  op- 
posed to  the  doctrine  of  the  Ross  Case,  112  U.  S.  377,  17  Am. 
&  Eng.  R.  Cas.  501.  We  believe  that  the  true  rule  was  stated 
and  applied  in  Crispen^.  Babbitt,  81  N.  Y.  516;  "The  lia- 
bility of  the  master  does  not  depend  upon  the  ^rade  or  rank 
of  the  employe  whose  negligence  causes  the  injury.  A  sup- 
erintendent of  a  factory,  altnough  having  power  to  employ 
men,  or  represent  the  master  in  other  respects,  is  in  the  man- 
agement of  the  machinery  a  fellow  servant  of  the  other  oper- 
atives. *  *  *  The  liability  is  thus  made  to  depend  upon 
the  character  of  the  act  in  the  performance  of  which  the  in- 
jury arises,  without  regard  to  tne  rank  of  the  employe  per- 
forming it.  If  it  is  one  pertaining  to  the  duty  that  the  mas- 
ter owes  to  his  servants,  he  is  responsible  to  them  for  the 
manner  of  its  performance.  The  converse  of  the  proposition 
necessarily  follows:  If  the  act  is  one  which  pertains  to  the 
duty  of  an  operative,  the  employe  performing  it  is  a  mere 
servant ;  and  the  master,  although  liable  to  strangers,  is  not 
liable  to  a  fellow  servant  for  its  improper  performance.  To 
same  effect  are  Lindvall  v.  Woods,  41  Minn.  212,  39  Am.  & 
Eng.  R.  Cas.  339;  Davis  v.  Central  Vt.  R.  Co.,  55  Vt.  84. 
II  Am.  &  Eng.  R.  Cas.  173;  State  v.  Malster,  57  Md.  287; 
Indiana  Car  Co.  v,  Parker,  100  Ind.  191  ;  Hussey  v.  Coger, 
112  N.  Y.  614:  Capper  v.  Louisville  E.  &  St.  L.  R.  Co.,  103 
Ind.  305,  21  Am.  &  Eng.  R.  Cas.  525;  Yates  v,  McCullough 
Iron  Co.,  69  Md.  370;  Baltimore  Elevator  Co.  v.  Neal,  65 
Md.  438;  McGovern  v,  Columbus  Manuf.  Co.,  80  Ga.  227; 
Lewis  V,  Seifert,  116  Pa.  St.  628;  Olson  v,  St.  Paul,  M.  &  M. 
R.  Co.,  38  Minn.  117,  33  Am.  &  Eng.  R.  Cas.  386;  Anderson 
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tu  Winston,  31  Fed.  Rep.  528;  Webb  t'. 'Richmond  &  D.  R. 
Co.,  97  N.  Car.  387.  This  list  might  be  added  to,  but  we  are 
concerned  not  so  much  about  the  number  of  cases 
Fellow  Mr-  ^Q  5g  cited  in  support  of  our  views  as  about  the 
^"„"'****'  soundness  of  our  position  upon  principle.  We  be- 
lieve that  the  fellow  servant  rule  should  hedge 
about  all  masters  without  discrimination  ;  that  its  wise  and 
just  barrier  against  liability  should  not  be  broken  down  by  a 
fiction  ;  that  those  whose  business,  from  its  very  nature,  ne- 
cessitates g^radations  of  service  should  not  be  deprived  of 
its  protection  on  account  of  a  distinction  which  in  no  manner 
affects  the  considerations  which  gave  it  birth,  and  have  led 
to  its  almost  universal  adoption.  We  see  nothine  to  justify 
the  limitation  doctrine,  except  the  increased  safety  of  em- 
ployes in  a  dangerous  business  and  this  applies,  ii  at  all, 
equally  to  cases  where  the  two  servants  are  of  the  same  grade. 
But,  so  far  from  augmenting  their  safety,  the  liability  of  the 
master  will  have  the  contrary  effect,  if  it  produces  any  effect 
at  all.  That  servant  will  grow 'more  careless  who,  instead  of 
beingf  exclusively  liable  for  his  own  negligence,  finds  that  be- 
yond him  is  another  liability,  so  much  more  desirable  to  the 
injured  servant  that  the  careless  servant  is  inv^ariably  lost 
sight  of, — the  liability  of  the  corporation,  against  which  the 
verdict  is  more  easily  secured,  and,  when  obtained,  is  certain 
of  payment. 

\Ve  have  assumed  that  our  statutes  on  this  question,  (§3753» 
Comp.  Laws),  are  only  declaratory  of  the  common  law.  But 
we  do  not  decide  whether  they  limit  the  liability 
■tV^*  "**^  ^^  ^  master.  They  certainly  impose  upon  him  no 
greater  responsibility  than  the  common  law,  and, 
as  the  question  of  their  restrictive  force  has  not  been  dis- 
cussed, we  do  not  decide  it.  See  Herbert  v.  Northern  Pac. 
R.  Co.,  3  Dak.  38,  8  Am.  &  Eng.  R.  Cas.  85  ;  on  appeal,  116  U. 
S.  642,  24  Am.  &  Eng.  R.  Cas.  407,  and  dissenting  opinion. 
We  are  clear  that  the  trial  court  erred  in  refusing  to  charge 
the  jury  that  the  negligence  of  Withnell  in  failing  to  block 
the  pile  was  the  negligence  of  a  fellow  servant,  and  in  instruct- 
ing them  that  it  was  not ;  and  for  this  error  the  judgment  of 
the  district  court  is  reversed. 

There  are  other  questions  in  the  case,  on  which  we  refrain 
from  expressing  any  opinion,  as  the  evidence  on  a  new  trial 
may  be  materially  different.  This  does  not  apply 
In  "rTir~  ^^  ^^^  question  of  interest,  and  we  therefore  hold 
that  the  trial  court  erred  in  charging  the  jury  to 
give  the  plaintiff  interest  on  his  recovery,  without  submit- 
ting it  to  their  discretion.  **  In  an  action  for  the  breach  of 
an    obligation    not   arising  from   contract,     *    * ,  *    in^^^" 
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est  may   be  given  in  the  discretion  ol  the  jury/*     Section 
4578,  Comp.   Laws.    Judgment   reversed,   and  a   new  trial 
ordered. 
All  concur. 

Criterion  for  Determining  Who  are  Fellow  Servants. — See  ^^aIi  v.  Louis- 
ville, N.  A.  &  C.  R.  Co.,  ante,  p.  309;  Miller  v.  Southern  Pacific  R.  Co., 
ante,  p.  294 ;  St.  Louis,  Arkansas  &  Tex.  R.  Co.  v.  Triplett,  and  note,  ante, 
pp.  283,  293. 

Forennan  as  Fellow  Servant  of  Laborers  under  Him.— In  Sullivan  v,  Han- 
nibal &  St.  Jo.  R.  Co.  (Mo.  Nov.  9,  1891),  17  S.  W.  Rep.  748.  it  was  held 
that  a  foreman  in  charge  of  laborers  in  removing  the  roof  of  a  railroad 
company's  building  is  the  vice  principal  of  the  company,  and  not  a  fellow 
servant  of  the  laborers.  Although  a  laborer  knew  of  a  defect  in  the  staging 
on  which  he  was  working,  yet  where  he  did  not  know  the  ganger  to  which 
it  subjected  him,  but  the  foreman  did  know  it,  or  could  have  known  had 
he  exercised  his  duty,  defendant  was  liable  for  injuries  received  by  such 
laborer  by  the  fall  of  the  staging.  The  court  said  :  "  Prather  (the  fore- 
man) was  present  at  the  time  of  the  removal  of  this  last  section,  and  gave 
orders  for  its  removal,  as  he  himself  testifies,  and  there  is  other  testimony 
to  the  same  efifect;  and  there  can  be  no  question  from  the  testimony  but 
that  the  fall  of  the  plaintiff  was  owing  to  tjie  broken  tie-beam,  and  that 
plaintiff  was  not  aware  that  a  portion  of  the  defective  tie-beam  had  fallen 
out.  leaving  the  other  portion  wholly  unsu[iported,  and  of  this  the  fore- 
man, Prather,  was  aware.  Prather  stood  in  the  attitude,  not  of  a  fellow  serv- 
ant of  plaintiff,  but  as  the  vice-principal,  the  alter  ego,  of  the  defendant 
company.  Moore  v.  Wabash,  St.  L.  &  P.  R.  Co.,  85  Mo.  588,  21  Am.  & 
Eng.  R.  Cas.  509 ;  McDermott  v,  Hannibal  &  St.  J.  R.  Co.,  87  Mo.  285, 
28  Am.  &  Eng.  R.  Cas.  528.  That  company  was  bound  to  use  due  care  in 
the  erection  of  reasonably  safe  staging  on  which  plaintiff  could  work, 
especially  as  he  was  not  engaged  in  the  construction  of  that  staging ;  and, 
failing  to  do  this,  the  company,  which  was  represented  by  Prather,  be- 
came responsible  for  the  injury  resulting  to  plaintiff  therefrom.  This  is 
not  a  case  like  the  Armour  Case,  in  U.  S.  313,  where  the  question  turns 
upon  the  liability  of  the  master  to  one  fellow  servant  resulting  from  in- 
juries inflicted  through  the  negligence  of  a  co-employe,  but  the  original 
negligence  of  the  master,  manifested  in  a  variety  of  ways  by  the  defend- 
ant company  through  its  appointed  representative.  It  was  the  clear  duty 
of  that  representative  to  have  repaired  the  broken  tie-beam,  or  never  to 
have  used  it  in  the  first  instance  without  making  the  necessary  repair 
thereto.  And,  having  given  the  plaintiff  the  original  assurance  that  the 
stagin<^  was  safe,  the  fact  that  Prather  was  present,  and  ordered  and  super- 
intended the  removal  of  the  last  section  of  the  roof,  when  the  accident 
occurred,  was  tantamount  to  a  tacit  assertion  that  it  was  safe  for  plaintiff 
to  proceed  with  the  removal  of  that  section  ;  and  plaintiff  was  not  bound 
to  search  for  danger,  but  had  a  right  to  rely  upon  the  judgment  and  dis- 
cretion of  the  defendant's  foreman. — that  he  would  fully  perform  tlie 
measure  of  his  duty  towards  him.  Plaintiff,  indeed,  knew  to  a  certain  ex- 
tent of  the  defect  in  the  tie-beam,  but  he  did  not  know  of  the  danger  to 
which  he  was  subjected  by  reason  of  the  defect,  which  Prather  did  or 
would  have  known  had  he  discharged  his  duty  in  this  regard.  These 
principles  are  recognized  in  the  somewhat  recent  case  of  Bowen  v.  Chicago, 
B.  &  K.  C.  R.  Co.,  95  Mo.  277,  although  they  were  not  directly  involved. 
See  the  cases  there  cited,  especially  Arkerson  v,  Dennison,  117  Mass.  407. 
See.  also.  Wood.  Mast.  &  Serv.  (2d  Ed.)  §§354,  376." 

In  Woods  V.  Lindvall,  decided  .by  the  Circuit  Court  of  Appeals,  8th  Cir- 
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cuit,  48  Fed.  Rep.  62,  it  was  held  that  a  foreman  who  is  in  charge  of  a 
gang  of  workmen  engaged  in  construction  work  on  a  railroad,  with  full 
power  to  hire  and  discharge  men  and  direct  them  when  and  where  and 
how  to  work,  is  a  vice-principal,  notwithstanding  that  he  occasionally 
lends  a  hand  in  the  actual  manual  labor.  The  court,  in  speaking  of  the  fore- 
man, said  :  "  He  stood  in  the  shoes  of  his  employers,  and  was  their  repre- 
sentative, and  they  are  responsible  for  the  results  of  his  negligence  in  the 
work  so  committed  to  his  direction,  supervision,  and  control.  This  is  the 
doctrine  of  the  supreme  court  of  the  United  States,  (Chicago,  M.  &  St.  P. 
R.  Co.  V,  Ross.  112  U.  S.  377,  17  Am.  &  Eng.  R.  Cas.  501 ;  Northern  Pac, 
R.  Co.  V.  Herbert,  116  U.  S.  642,  24  Am.  &  Eng.  R.  Cas.  407,)  and  is  the 
rule  laid  down  in  this  circuit,  (Borgman  v.  Omaha  &  St.  L.  R.  Co.,  41 
Fed.  Rep.  667,)  and  by  the  courts  of  last  resort  in  many  of  the  states,  and 
is  appropriately  denominated  the  "American  Rule,"  (Shear.  A  R.  Neg.. 
4th  Ed.  §§  226-228.)  This  court  unanimously  approved  and  applied  the 
rule  in  the  case  of  Atchison,  T.  &  S.  F.  R.  Co.  v.  Wilson,  48  Fed.  Rep.  57. 
(decided  at  the  present  term.)  The  reasons  in  support  of  the  rule  are 
forcibly  and  convincingly  stated  in  the  authorities  we  have  cited,  and 
need  not  be  rep)eated  here.  In  our  judgment,  the  rule  is  right  in  princi- 
ple, and  is  supported  by  the  weight  of  authority.  There  was  abundant 
evidence  to  warrant  the  jury  in  finding  that  Murdock  did  not  exercise  or- 
dinary skill  and  care  in  supervising  and  directing  the  construction  of  the 
trestle,  and  that  by  reason  of  this  negligence  on  his  part  the  trestle  was 
so  defectively  and  imperfectly  constructed  that  it  fell  and  injured  the  de- 
fendant in  error." 

In  Dayharsh  v.  Hannibal  &  St.  Jo.  R.  Co.,  103  Mo.  570,  it  was  held  that 
an  employe  in  charge  of  a  railroadf  roundhouse  is  not  to  be  r^;arded  as  the 
fellow  servant  of  a  laborer  working  at  the  same  time  under  his  orders  in 
respect  of  acts  done  by  the  former  in  pursuance  of  his  authority  over  the 
branch  of  business  under  his  charge ;  the  fact  that  such  "boss"  personally 
acted  in  a  negligent  manner  whereby  the  laborer  was  injured,  will  not  re- 
lieve the  company  from  liability,  where  the  act  was  done  within  the  scope 
of  the  authority  of  the  "  boss  "  to  direct  and  control  as  the  representative 
(jf  the  master. 

Foreman  as  Fellow  Servant  of  Switchman  under  Hit  Orders. — In  Taylor  :-. 
Missouri  Pacific  R.  Co.,  16  S.  W.  Rep.  206.  the  supreme  court  of  Missouri 
held  that  a  switchman,  under  the  orders  of  the  yardmaster  and  foreman, 
is  not  a  fellow  servant  of  the  kitter  in  respect  to  acts  done  by  them  in  the 
exercise  of  their  authority  as  such. 

Foreman  and  Laborer  at  Fellow  Servants— Negligence  in  Supplying  Safe 
Place  to  Work.— In  Sadowski  v.  Michigan  Car  Co.,  84  Mich.  100,  it  was 
held  that  a  laborer  employed  in  a  lumber  yard  is  not  a  fellow  ser\'ani  with 
the  yard  foreman  and  his  men,  who,  by  the  direction  of  the  superinten- 
dent, dug  a  ditch  in  which  to  lay  a  water  pipe  and  left  it  uncovered,  where- 
by the  plaintiff,  while  pushing  a  hand-car  along  a  track  in  the  yard,  was 
injured  by  falling  into  such  ditch. 

Two  Foremen  of  Gangs  of  Section  Men  at  Fellow  Servants.— Two  foremen 
of  gangs  of  section  men  working  independently  of  each  other  but  under 
the  same  roadmaster  are  fellow  servants,  and  where  a  collision  occurs  be- 
tween their  hand-cars  caused  by  the  negligence  of  one  of  such  foremen, 
which  occasions  injury  to  the  other,  the  company  is  not  liable.  Sherrin 
V.  St.  Joseph  &  St.  L.  R.  Co..  103  Mo.  378. 

Yardmaster  as  Vice-Principal  of  Subordinate  Complaining  of  Defective  Ap* 
pliances  and  Incompetent  Fellow  Servant. — A  yardmaster  who  has  fuil 
charge  of  the  yards  of  a  railroad  company,  and  hires  and  discharges  the 
men  employ("d  therein,  and  assigns  them  to  their  labrjr.  is  the  agent  or 
vice-pnncipal   of   the   company    in   this  respect,  as  well   as  in  furnishini,' 
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proper,  suitable,  and  safe  appliances  and  places  for  their  labor ;  and  notice 
to  him  of  defects  in  the  appliances  so  furnished  is  notice  to  the  company. 
which  is  chargeable  with  his  negligence,  and  responsible  for  his  promise  to 
remedy  such  defects,  and  to  see  that  an  incompetent  fireman  shall  not 
handle  an  engine  while  switching  is  being  done,  upon  which  promise  the 
switchman  complaining  of  such  defects  and  incompetency  has  a  right  to 
rely  for  a  reasonable  time,  and  to  a  reasonable  extent.  Lyttle  v,  Chicago 
&  West  Michigan  R.  Co.,  84  Mich.  289. 

Promise  of  Overseer  to  Repair  Light  over  which  Railroad  Company  had  no 
Controi. — Where  certain  employes  of  a  railroad  company  were  engaged*in 
loading  iron  on  a  car  from  a  ship  at  night,  a  promise  by  one  of  the  em- 
ployes, who  was  superintending  the  loading  of  the  iron,  to  repair  a  defec- 
tive electric  light  so  as  to  make  it  safe  for  the  other  employes  to  continue 
loading  iron,  is  not  sufficient  to  fix  liability  on  the  company,  where  it  is 
not  shown  that  he  was  the  representative  of  the  company  m  reference  to 
repairing  lights,  and  neither  he  nor  the  railroad  company  had  any  control 
over  them,  they  being  rented  by  the  steamship  company.  Gulf  C  &  S.  F. 
R.  Co.  V,  Brentford,  79  Tex.  619. 


Richmond  &  Danville  R.  Co. 

V. 

George. 

{Virginia  Supreme  Court  of  Appeals^  J^^y  9^  i^gi) 

injury  to  Employe— Combined  Negiigence  of  Master  and  Fellow  Servant.— 
A  brakeman  may  recover  damages  from  a  railroad  company  for  an  injury 
caused  by  the  combined  negligence  of  the  company  in  furnishing  a  de- 
fective car  and  the  engineer  in  backing  the  engine  without  a  signal. 

Proximate  Cause  of  Injury— Defective  Car— Negligence  of  Fellow  Servant. 
—A  brakeman 's  leg  was  crushed  while  he  was  feeling  for  the  bottom  run<^  • 
of  a  ladder  on  a  car  next  the  engine.  There  was  no  bumper  on  the  car 
and  it  was  shown  that  if  the  bumper  had  been  there  the  accident  would 
not  have  happened.  It  also  appeared  that  jthe  engineer  was  guilty  of  neg- 
ligence in  backingthe  engine  suddenly  without  a  signal.  Held,  that  the 
defective  condition  of  the  car,  and  not  the  engineer's  negligence,  was  the 
proximate  cause  of  the  injury. 

Excessive  Damages —Objection  in  Supreme  Court.— The  objection  that 
the  damages  were  excessive  cannot  be  made  for  the  first  time  in  the  su- 
preme court. 

Error  to  Franklin  Circuit  Court. 

Action  for  personal  injuries.     Verdict  and  judgment  for 
plaintiff,  and  defendant  brings  error. 
Mr.  Blackforth,  for  plaintiff  in  error. 
Green  &  Miller,  for  defendant  in  error. 

Lewis^  p.— The  real  merits   of  the  case  in  this  court  lie 
within  a  narrow  compass.     The  action  was  for  injuries  re- 
ceived by  the  plaintiff  while  in  the  employ  of  the 
defendant   company  as  a  brakeman.     The  charge     c«««"t««^^- 
in  the  declaration  was  that  the  injuries  were  caused  by  the 
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negligence  of  the  defendant  in  failing  to  provide  suitable 
and  safe  cars  and  other  appliances  for  the  performance  * 
of  the  work  required  of  the  plaintiff  in  the  course  of  the  em- 
ployment.  The  jury  found  accordingly,  and  judgment  hav- 
ing been  entered  in  conformity  with  the  verdict,  the  defend- 
ant obtained  a  writ  6l  error. 

The  accident  occurred  between  lo  and  1 1  o'clock,  in  the  night 
on  the  1 2th  of  March,  1889.  At  that  time  the  plaintiff  was  em- 
ployed as  front  brakeman  on  a"  mixed  train,  "  running  between 
Elba  Junction  and  Rocky  Mount,  a  distance  of  about  35  miles. 
When  the  train,  on  the  occasion  in  question,  arrived  at 
Rocky  Mount,  the  plaintiff  was  riding  on  top  of  the  front 
car  which  was  a  boxcar.  It  was  his  duty  to  descend  from 
the  train,  upon  its  arrival  at  that  point,  and  with  his  lan- 
tern to  signal  the  engineer  to  "  give  slack, "  by  which  is  meant 
to  slightly  reverse  the  engine,  in  order  to  **  slack  the  coupling,  *' 
that  the  pin  may  be  "  lifted,  "  and  the  front  car  uncoupled  from 
the  tender.  The  engine  is  then  put  away  for  the  night  in  a 
house  provided  for  the  purpose.  The  evidence  of  the  plaint- 
iff was  that  in  descending  the  ladder  of  the  car  next  to  the 
engine  to  signal  the  engineer,  he  for  the  first  time  discovered 
that  the  bottom  rung  of  the  ladder  was  missing.  "And  in 
reaching  down  with  my  left  leg, "  he  says,  **  trying  to  find 
the  missing  rung  which  had  been  broken  off,  I  brought  my 
right  thio^h  in  a  horizontal  position,  "  when  the  engineer  sud- 
denly, without  a  signal,  backed  the  engine.  The  result  was 
that  the  plaintiff  was  caught  between  the  tender  and  the  car 
and  verj'  seriously  and  permanently  crippled.  It  was  custo- 
mary for  the  engmeer,  and  the  rules  of  the  company  require 
him,  to  wait  for  the  signal  before  backing.  An  examination 
of  the  car,  immediately  after  the  accident,  disclosed  the  fact 
that  not  only  was  the  front  ladder  defective,  but  that  the 
car  was  otherwise  unsafe,  in  that  it  was  provided  with  a  de- 
fective and  inadequate  bumper  on  the  end  next  to  the  engine. 
**  The  bumper  on  a  car, "  says  one  of  the  defendant's  wit- 
nesses, '*  is  simply  to  give  brakemen  a  chance  to  couple  or 
uncouple, "  b}'  which  was  meant  to  enable  the  brakeman  to  go 
between  the  cars  to  couple  or  uncouple  them  with  safety. 
Speaking  of  the  car  in  question,  the  plaintiff  testifies  :  **  This 
car  had  no  platform,  and  I  do  not  think  it  had  a  good  bumper. 
If  it  had  had  a  bumper  like  the  others,  I  would  not  have  got 
mashed,  because  the  distance  between  the  tender  and  the 
car  would  then  have  been  longer  than  m)^  thigh,  ami  I  could 
not  have  been  hurt."  One  of  the  defendant's  witnesses,  the 
cno^ineer  of  the  train,  testified  that  there  would  still  be  room 
enough  to  couple  or  uncouple  with  two  or  three  inches  ofl 
the  bumper,  but  that   if  the  whole   bumper  was  off  it  would 
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be  different.  A  witness  for  the  plaintiff,  however,  who 
was  present  when  theaccident  occurred,  and  whose  evidence 
is  uncontradicted,  says  he  noticed  a  piece  of  the  bumper  was 
off,  and  that  when  he  saw  it,  he  remarked  that  it  was  a  won- 
der the  plaintiff  had  not  been  killed.  "  It  looked  to  me,  "  he 
says,  "  as  if  there  was  five  or  six  inches  of  the  bumper  broken 
oft.  It  looked  shivered,  not  square  off.**  The  plaintiff  also 
testified  that  Orange,  one  of  the  brakemen  on  the  train,  told 
him  shortly  after  the  accident  that  he  examined  the  car  the 
next  day,  and  that  about  four  inches  of  the  bumper  were 
missinfi^.  This,  Orange,  as  a  witness  for  the  defendant,  de- 
nied ;  but  in  the  course  of  his  examination  he  admitted  he 
could  not  telj  how  much  was  missing.  There  is  other  evi- 
dence to  the  same  effect.  But,  without  stopping  to  review 
it,  it  is  enough  to  say  that,  viewing  the  case  as  we  must,  in 
the  light  of  the  familiar  rule  applicable  to  a  demurrer  to  ev- 
idence,— the  evidence,  not  the  facts,  being  certified, — it  is  es- 
tablished that  not  only  was  the  car  defective,  but  that  for 
these  defects  the  misfortune  could  not  have  happened. 

Contributory  negligence  on  the  part  of  the  plaintiff  is  not 
shown.  Indeed,  it  is  hardly  contended  for.  His  uncontra- 
dicted testimony  is  that  he  was  not  aware  of  the 
dangerous  condition  of  the  car  before  he  started  ^^^  7"  u" " 
in  the  dark  to  descend  the  ladder  to  signal  the  en-  ^ncJ!** 
gineer.  It  is  not  disputed  that  an  employe  must 
be  reasonably  observant  of  the  machinery  he  operates,  but 
in  the  present  case  there  is  nothing  to  show  that  reasonable 
diligence  on  the  part  of  the  plaintiff  would  have  sooner  discov- 
ered the  danger  of  the  situation.  The  train,  which  consisted 
of  several  freight  cars  and  caboose  or  passenger  car,  was 
made  up  in  the  evening  at  the  junction,  and  while  the  plaint- 
iff was  stationed  as  a  flagman,  about  a  quarter  of  a  mile  away. 
on  the  main  track  of  the  Midland  road,  nor  was  he  *'  called  in '' 
from  that  position  until  the  train  was  ready  to  start.  I  had 
nothing  to  do,  he  testified,  "  with  making  up  the  train.  I  did 
not  know,  when  we  started  from  the  junction,  the  condition  of 
the  car.  I  took  it  to  be  a  sound  car.  Before  reaching  Rocky 
Mount  I  had  no  occasion  to  descend  the  ladder.  The  car  was 
loaded  for  Rocky  Mount ;  it  had  no  local  freight  at  all.  The 
rear  freight  car,  next  to  the  caboose,  had  the  local  freight,  and 
if  I  was  on  the  front  car  when  a  station  was  reached  I  went 
back  over  the  cars  to  the  one  we  had  to  unload,  and  then  got 
on  the  caboose,  and  got  back  over  the  train.  I  did  not  notice 
the  bumper  on  the  car.  I  was  not  so  I  could  throw  the  light 
from  my  lantern  on  it.  t  did  not  know  the  condition  of  the 
ladder  or  the  bumper  before  I  was  hurt.  "  It  is  true  the  en- 
gineer of  the  train  testified  that  the  plaintiff  *'  passed  the  en- 
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e^ine  several  times  that  night.  "  But  this  the  plaintiff 'denied. 
He  said  :  "  I  did  not  go  by  the  engine  after  we  left  the  junc- 
tion. I  looked  at  the  car  all  I  could.  It  was  a  very  dark 
night.  '*  And  it  is  needless  to  say  that  so  much  of  the  defend- 
ant's evidence  as  is  in  conflict  with  this  statement  must, 
according  to  the  rule  above  mentioned,  be  considered  as 
waived. 

It  appears,  moreover,  that  the  train  was  made  up  under 
the  supervision  of  a  regular  car  inspector.  Yet  the  inspector 
was  not  examined  as  a  witness,  and  no  explanation 
ProxinBto  of  the  failure  to  examine  him  was  offered  ;  nor  was 
cMteoriaja.  any  witness  called  by  the  defendant  who  testified 
ei7ol*MfrU-*  positively  as  to  the  condition  of  the  car  before  the 
R«BM  of  f«i-  accident  happened.  The  conductor  of  the  train, 
loimervMt.  although  he  testified  in  chief  that,  if  there  was  anv 
defect,  it  happened  after  leaving  the  junction,  ai 
mitted,  on  cross  examination,  that  he  had  no  recollection  of 
"  this  particular  car,  "  and  that  he  made  no  special  examination 
of  any  of  the  cars  before  leaving  the  junction.  In  this  state  of 
evidence  the  plaintiffs  right  to  recover  is  clear.  The  doctrine 
of  fellow  servant  has  no  application  to  the  case.  It  is  imma- 
terial, therefore,  whether  the  engineer,  in  backing  the  engine 
without  a  signal,  was  negligent  or  not.  Nor  is  it  necessary  to 
inquire  whether,  upon  thelactsof  the  case,  the  engineer  and 
the  plaintiff  were  fallow  servants ;  for,  be  that  as  it  may,  the 
defective  condition  of  the  car  was  the  proximate  cause  of  the 
injury  complained  of,  and  for  that  the  company  is  responsi- 
ble. It  was  undoubtedly  negligence  on  the  part  of  the  agents 
of  the  company,  who  were  charged  with  the  duty  of  inspect- 
ing the  car,  to  send  it  out  in  that  condition,  and  their  negli- 
gence was  the  company's  negligence.  It  is  the  universally 
recognized  duty,  as  well  of  a  railroad  company  as  of  any 
other  emplo)-er,  to*  provide  suitable  appliances  for  the  con- 
duct  of  its  business,  and  to  keep  them  in  repair,  and  if  in  con- 
sequence of  its  failure  to  do  so,  a  servant  in  its  employ  is  in- 
jured, without  fault  on  his  part,  it  cannot  successfully  defend 
on  the  ground  of  the  negligence  of  a  fellow  servant.  The 
servant,  although  he  assumed  the  ordinary  risks  of  business, 
including  the  negligence  of  fellow  servants,  does  not  con- 
tract against  the  combined  negligence  of  a  fellow  servant  and 
of  his  employer.  "  To  say,"  said  the  court  in  Cayzerv.  Tay- 
lor, 10  Gray  (Mass.),  274,  "  that  the  master  should  not  be  re- 
sponsible [to  his  servants]  for  an  injury  which  would  not 
have  happened  had  a  safeguard  reqqiredf  by  law  been  used, 
because  the  engineer  was  negligent,  would  be  to  say,  in  sub- 
stance and  effect,  that  he  should  not  be  liable  at  all  for  an  in- 
jury resulting  from  the  failure  to  use  it.  '*     In  the  analogous 
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case  of  Grand  Trunk  R.  Co.  v,  Cummins,  io6  U.  S.  700,  11 
Am.  &  Eng.  R.  Cas.  254,  the  court,  in  approving  an  instruc- 
tion given  by  the  trial  court,  used  this  language  :  "  We  find 
no  error  in  the  instruction.  It  was,  in  effect,  that  if  the  neg- 
ligence of  the  defendant  company  contributed  to — that  is  to 
say,  had  a  share  in  producing — the  injury,  the  company  was 
h'able,  even  though  the  negligence  of  a  fellow  servant  of  the 
plaintiff  was  contributory  also.  If  the  negligence  of  the 
company  contributed  to,  it  must  necessarily  have  been  an 
immediate  cause  of,  the  accident ;  and  it  is  no  defense  that 
another  was  likewise  guilty  of  wrong.  **  Contributory  neg- 
ligence to  defeat  the  right  of  action  in  such  a  case  must  be 
negligence  of  the  party  injured.  Paulmier  v.  Erie  Co.,  34  N. 
J.  L.  151.  The  doctrine  that  the  master  is  bound  to  use  ordi- 
nary care  in  supplying  and  maintaining  adequatel}^  safe  in- 
strumentalities for  the  performanrce  of  the  work  required,  and 
then,  if  he  fail  in  the  performance  of  this  duty,  he  is  as  liable 
to  the  servant  as  he  would  be  to  a  stranger,  has  been  so  often 
asserted  by  courts  of  the  highest  character  as  to  be  no  longer 
an  open  question, — certainly  not  in  this  court.  As  was  said  in 
Richmond  &  D.  R.  Co.  v.  Norment,  84  Va.  167.  "  It  is  a  cruel 
and  inhuman  doctrine  that  the  employer,  though  he  is  aware 
that  his  own  neglect  to  furnish  the  proper  safeguard  for  the 
lives  and  limbs  of  those  in  his  employment  puts  them  in  con- 
stant hazard  of  injury,  is  not  to  be  held  accountable  to  those 
employes  who,  serving  him  under  such  circumstances,  are  in- 
jured by  his  negligent  acts  and  omissions.  "  And  to  the  same 
effect  are  Moon's  AdmY  v.  Richmond  &  A.  R.  Co.,  78  Va. 
745,  17  Am.  &  Eng.  R.  Cas.  531  ;  Richmond  &  D.  R.  Co.  v. 
Moore's  Adm'r,  78  Va.  93,  15  Am.  &  Eng.  R.  Cas.  239:  Bal- 
timore &0.  R.  Co.  V.  McKenzie,  81  Va.  71,  24  Am.  &  Eng. 
R.  Cas.  395,  and  other  cases. 

This  sufficiently  disposes  of  the  case,  except  the  point  made 
in  the  brief  of  appellant's  counsel,  that  the  aamages  awarded 
are  excessive.     As  to  this,  it  is  enough  to  sav  that 
the  objection,  made  as  it  is  for  the  first  time  in  this        S«iSi* 
court,  comes  too  late.     The  bill  of  exceptions  states 
that  a  motion  for  a  new  trial  was  made,  but  the  motion  was  - 
in  general  terms.     It  was  not  put  upon  the  ground,  specifi- 
calTy,  that  the  damages  were  excessive.     The  established  rule 
in  this  state  is  that,  if  no  objection  appear  by  the  bill  of  ex- 
ception taken  to  the  overruling  of  a  motion  for  a  new  trial  to 
have  been  made  in  the  trial  court  to  the  excessiveness  of 
damages,  such  objection  cannot  after*wards  be  made  in  the 
appellate  court.     And  the  reason  is  that,  upon  a  motion  to 
grant  a  new  trial  for  this  cause,  the  court  may  impose  upon 
the  successful  party  the  alternative  of  remitting  such  portion 
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of  the  damages  as  justice  may  require,  or  submitting  to  a  new 
trial.  4  Minor,  Inst.  557, 872  ;  Law  v.  Law,  2  Gratt.  (Va.),  366. 
The  judgment  is  affirmed. 

Liability  for  Injury  to  Employe  Resulting  from  Combined  Negligence  of 
Master  and  Fellow  Servant— Proiimate  Cause. — See  Coppins  ?/.  New  York 
Central  &  H.  R.  R.  Co..  (N.  Y.),  44  Am.  &  Eng.  R.  Cas.  618,  note  623. 

In  Cowan  v.  Chicago,  M.  &  St.  P.  R.  Co.,  (Wis.,  Oct.  20,  1891),  50N.  W. 
Rep.  180,  it  was  held  that  where  a  railroad  company  has  been  negligent  in 
using  a  car  with  a  defective  brake-rod,  by  reason  of  which  an  employe  of 
the  company  was  injured,  the  fact  that  it  was  through  the  negligence  of  a 
fellow  servant  that  such  employe  was  placed  in  a  position  to  receive  injury 
through  such  defective  brake-rod,  will  not  prevent  a  recovery  for  the  inju- 
ries received  by  him. 

An  employer  is  liable  for  an  injury  to  an  employe  caused  by  a  defective 
machine,  even  though  the  negligence  of  a  fellow  employe  may  have  con- 
tributed to  the  accident.  Young  v.  New  jersey  &  N.  Y.  R.  Co.,  46  Fed. 
R^.  160.  8  J       y 

The  fact  that  a  railroad  company  employed  a  track  walker  whose  duty 
it  was  to  examine  and  see,  just  after  a  train  had  passed  a  dangerous  point. 
whether  a  rock  had  fallen,  does  not  excuse  the  company  from  liability  for 
neglect  in  allowing  a  mass  of  rock  to  remain  in  such  a  position  and  condi- 
tion that  it  fell  upon  the  track  and  injured  a  train  hand,  where  the  danger 
from  such  mass  of  rock  was  obvious.  Bean  v.  Western  North  Carolina 
R.  Co.,  107  N.  Car.  731. 

Proximate  Cause  of  Injury — Defective  Appliance  or  Negligence  of  Fel- 
low  Servant.— \n  Rose  v.  Gulf  C.  &  S.  F.  R.  Co.  (Tex.  Oct.  27, 1891).  17  S. 
W.  Rep.  789,  which  was  an  action  by  a  railroad  employe  to  recover  dam- 
ages for  personal  injuries,  it  appeared  that  a  water  cask  placed  on  the  front 
oTa  handcar  was  jolted  off,  causing  the  overturning  of  the  car  and  an  injury 
to  the  plaintiff,  one  of  the  sectionmen.  The  cask  was  placed  there  by  one 
of  the  sectionmen,  the'foreman  giving  no  further  directions  than  thai  they 
place  their  things  on  the  car  preparatory  to  going  home.  There  was  no 
particular  place  where  they  were  accustomed  to  place  it,  but  it  was  some- 
times put  in  one  place  and  sometimes  in  another,  //ir/t/that.  though  the 
looseness  of  the  car  handles  caused  it  to  jolt,  and  though  the  foreman  had 
promised  to  have  this  fixed,  a  verdict  was  properly  directed  for  defendant, 
the  accident  having  resulted  from  the  intervention  of  a  new  and  distinct 
cause, — the  negligent  placing  of  the  cask  by  plaintiff's  fellow  servant. 

In  Town  v.  Michigan  Central  R.  Co.,  84  Mich.  214.  the  plaintiff  was  injured 
by  the  derailmentof  a  train  on  which  he  was  engineer,  owing  to  running  into 
a  partly  open  switch.  About  a  year  before  the  switch  had  been  abandoned, 
the  lights  taken  down  and  the  rails  spiked.  The  switch,  however,  had  been 
reopened  but  no  lights  had  been  placed  on  it.  In  such  a  case  it  was  con- 
tended by  the  railroad  company  that  the  absence  of  the  lights  was  not 
the  proximate  cause  of  the  accident ;  that,  if  the  switch  had  been  locked, 
the  train  would  have  passed  in  safety ;  and  that  the  opening  or  unlocking 
of  the  switch  was  caused  either  by  the  intermeddling  of  a  stranger  or  tres- 
passer, or  by  negligence  of  fellow  servants  of  the  plaintiff,  and  that  he 
could  not  recover  in  either  event.  The  court  held  that  if  the  lights  would 
have  prevented  the  accident  in  the  condition  in  which  the  switch  was,  by 
giving  timely  warning  of  the  danger,  the  negligence  of  the  company  in  re- 
opening it  for  use  without  replacing  the  lights  was  just  as  much  the  prox- 
imate cause  of  the  injury  as  the  unlocking  and  turning  of  the  switch  rails, 
and  if  they  were  concurrent  causes  the  defendant  would  be  liable. 
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CONGRAVE 


Southern  Pacific  R.  Co. 

(88  California,  jdo.) 

Conductor  and  Brakeman  as  Fellow  Servants— California  Code. — A  rail- 
road company  is  not  liable  for  the  death  of  a  brakeman  upon  a  railroad 
train  caused  by  the  negligence  of  conductor  of  such  train,  since  they  are 
employed  "in  the  same  general  business*'  within  the  meaning  of  section 
1970  of  the  California  Civil  Code. 

In  bank.    Appeal  from  Placer  Superior  Court. 
D,  M.  Delmas  and  Robert  F.  Devlin,  for  appellants. 
Hale  6r  Craig,  for  respondent. 

McFarland,  J. — This  action  was  brought  by  the  widow 
and  infant  spn  of  James  W.  Congrave,  deceased,  to  recover 
damages  for  the  death  of  the  latter,  who  was  killed 
by  an  accident  on  a  railroad  train  of  the  defendant.  ^'^  •t»u«. 
A  demurrer  to  the  complaint  was  sustained  by  the  court  be- 
low ;  and,  plaintiffs  declining  to  amend,  judgment  went  for 
the  defendant     From  this  judgment  plaintiffs  appeal. 

The  plaintiffs  aver  that  said  Congrave,  deceased,  was  a  brake- 
man  in  defendant's  employ  upon  a  train  which  left  the  town 
of  Truckee  on  March  19,  1888,  and  started  westward,  destined 
for  Sacramento  city.  It  is  averred,  in  general  terms,  that  the 
deceased,  as  such  brakeman,  was  "  placed  by  said  defendant 
under  the  control  and  direction  and  subject  to  the  orders  of 
the  conductor  of  said  train  ; "  but  it  is  not  averred  that  the 
accident  which  resulted  in  the  death  was  caused,  in  whole  or 
in  part,  by  any  order  or  direction  given  by  said  conductor  to 
said  deceased^  or  that  any  order  or  direction  whatever  was 
given.  On  the  other  hand,  it  appears  affirmatively  that  the 
accident  was  not  caused  by  any  order  or  direction  given  by 
the  conductor  to  said  deceased.  The  complaint  proceeds  to 
state  in  detail  the  circumstances,  facts,  and  causes  which  pro- 
duced  the  accident  by  which  the  deceased  was  killed,  and 
they  are  briefly  as  follows :  The  train,  proceeding  westward^ 
had  to  pass  a  certain  station  called  "  Tamarack."  "  Accord- 
ing to  the  rules  and  regulations,  timetables  and  schedules, 
made  by  said  defendant  to  govern  and  regulate  the  move- 
ments  of  its  trains  upon  its  aioresaid  roads,  and  the  times  of 
the  arrivals  and  departures  of  said  trains  from  said  stations,, 
and  for  the  instruction  and  guidance  of  its  conductors,"  said 

48  A.  &  E.  R.  Gas.— 22 
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train  ought  to  have  left  Tamarack  at  the  hour  0/55  minutes 
past  12  o'clock,  noon  of  said  day,  and  not  earlier;  and  it  was 
**  the  duty  of  said  conductor*'  not  to  have  allowed  the  train 
to  start  before  said  time.  But  the  conductor,  "  in  disregard 
of  the  aforesaid  rules,  regulations,  timetables,  and  schedules 
of  said  defendant,"  "negligently  and  recklessly  ordered, 
caused,  and  permitted  said  train  to  leave  said  Tamarack  sta- 
tion, in  its  westward  bound  course,  a  long  time  before  the  ex- 
piration of  the  proper  and  schedule  time  as  aforesaid,"  viz., 
at  46  minutes  past  12  o'clock.  "  By  reason  of  said  negligence, 
recklessness,  and  breach  of  duty  by  said  conductor,  and  the 
departure  of  said  train  from  said  Tamarack  station  before  its 
properand  schedule  time  as  aforesaid,"  the  train  collided  with 
another  train,  and  by  said  collision  the  deceased  was  killed. 
It  is  stated  by  way  of  recital  that  he  was  killed  "  while  at  his 
post  obeying  the  orders  and  directions  of  said  conductor,  and 
performing  his  duties  as  such  brakeman  ; "  but  there  is  no 
averment  that  any  particular  order  was  given,  or  that  any 
such  order  contributed  in  the  slightest  degree  to  the  accident 
or  the  death.  The  demurrer  contained  tne  general  ground 
of  want  of  facts,  and  also  special  grounds, — one  being  that  the 
complaint  was  uncertain,  etc.,  because  **  it  does  not  appear 
therefrom  what  were  the  duties,  or  any  of  them,  required  of 
or  to  be  performed  by  James  W.  Congrave,  mentioned  in  said 
complaint,  as  brakeman  on  the  train  mentioned  therein."  We 
think  that  the  demurrer  was  properly  sustained,  and  that  the 
judgment  should  be  affirmed. 

It  is  entirely  clear  on  the  face  of  the  complaint  that  the  de- 
ceased and  the  conductor  were  co-employes  of  defendant.  It 
iMter  Bot  ^^  ^'^^  clear  that  the  death  was  caused  by  the  neg- 
lubiefor  ligence  and  breach  of  duty  of  the  conductor  in 
••ffiigeBM  of  starting  the  train  before  schedule  time ;  no  other 
reiuw  mrw  cause  of  the  accident  is  intimated  in  ^he  complaint. 
mu.  There  is  no  averment  that  the  defendant  was  neg- 

ligent in  the  selection  of  the  conductor.  And  the  general 
rule  (whatever  exceptions  there  may  be  to  it)  is  well  settled 
in  England  and  the  United  States,  and  particularly  in  this 
state,  that  a  master  is  not  liable  to  his  servant  for  damages 
sustained  by  the  negligent  act  of  a  fellow  servant,  unless  the 
master  was  negligent  in  the  selection  of  the  servant  at  fault. 
It  is  hardly  necessary  to  cite  authorities  on  this  point,  as  we 
do  not  understand  counsel  for  appellant  to  contend  against 
the  general  rule  as  above  stated.  The  earliest  cases  upon  the 
subject  in  this  country  in  which  the  principle  was  applied  to 
railroad  companies  and  their  employes  are  Murray  v.  South 
Carolina  R.  Co.,  (decided  by  the-  supreme  court  of  South  Car- 
olina in  1841),  I  McMul.  (S.'Car.),  385,  and  Farwell  v.  Boston 
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&  W.  R.  Corp.,  (decided  in  1842  by  the  supreme  court  of 
Massachusetts,  Chief  Justice  Shaw  delivering  the  opinion\4 
Mete.  (Mass.),  59.  These  leading  cases  were  generally  tol- 
lowed  in  the  United  States.  Very  few  cases  can  be  found 
which  deny  the  general  rule.  They  were  also  followed  in 
England.  Hutchinson  v.  York  N.  &  B.  R.  Co.,  5  Exch.  343  ; 
Wigmore  v.  Jay,  Id.  354;  Coal  Co.  T^.Reid,  3  Macq.  H.  L.  Ca^. 
266.  We  need  not  allude  further  to  authorities  in  other  juris- 
dictions, as  this  court  has  frequently  approved  the  rule.  In 
Yeomans  v.  Contra  Costa  S.  Navigation  Co.,  44  Cal.  71,  the 
point  was  directly  involved,  and  the  court,  among  other 
things,  say  :  "  The  defendants  excepted  to  these  instructions, 
and  contended  that  the  case  is  within  the  reason  of  the  rule 
that  an  employer  is  not  responsible  to  his  employe  for  injuries 
resulting  from  the  negligence,  carelessness,  or  unskillfulness 
of  a  fellow  employe  engaged  in  the  same  general  business. 
The  rule  itself  cannot  be  questioned.  It  has  been  settled  by 
a  uniform  series  of  both  English  and  American  decisions.  TJtie 
question  comes  upon  the  application  of  the  principle  to  the 
present  case."  In  that  case  it  was  held  that  plaintiff,  who 
was  an  express  agent,  was  a  passenger,  and  not  an  employe  of 
defendant.  In  Hogan  v.  Central  Pac.  R.  Co.,  49  Cal.  128,  the 
court  say ;  "  In  Yeomans  v.  Navigation  Co.  we  announced 
the  rule  of  law  on  this  subject,  and  referred  to  many  of  the 
authorities  by  which  it  was  sustained.  The  cases  are  very 
numerous, — many  of  them  being  citid  by  defendant, — and 
they  are  to  the  effect  that  the  master  is  not  liable  for  injuries 
suffered  by  a  servant  through  the  negligence  of  a  fellow  serv- 
ant,  unless  the  master  was  negligent  in  the  selection  of  the 
servant  in  fault.  The  early  cases  in  Wisconsin,  Indiana,  and 
Ohio,  relied  on  by  plaintiff  as  sustaining  his  view  of  the  law, 
have  since  been  overruled  or  disapproved.*'  Other  cases  to 
the  same  point  are  Collier  v.  Steinhart,  51  Cal.  1 16 ;  McLean 
V,  Blue  Point  G.  Mining  Co.,  51  Cal.  256;  McDonald  v.  Hazle- 
tine,  53  Cal.  35 ;  Brown  v.  Central  Pac.  R.  Co.,  72  Cal.  523 ; 
Fagundes  v.  Central  Pac.  R.  Co.,  79  Cal.  97. 

It  is  true,  however,  that  there  has  been  some  difference  of 
opinion  as  to  the  meaning  of  the  phrase  "  fellow  servant ; "  and 
a  few  of  the  cases  have  recognized  a  distinction 

?X)wing  out  of  different  grades  of  employment.  Wituetion 
here  has  also  been  recognized  in  a  few  instances  ^JJlpioJ** 
what  may  be  called  the  doctrine  of  "  vice-principal-  mmu 
ship ; "  that  is,  where  one  general  employe  is  held 
to  have  been  given  the  entire  and  unlimited  control  of  the 
whole  business  of  the  principal,  so  that  he  stands  in  all  re- 
spects in  his  principal's  placie,  and  all  his  negligent  acts  are 
deemed  to  be  the  direct  acts  of  the  principal.     And  upon 
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these  asserted  principles  we  understand  appellant  to  mainly 
rest  his  case.  It  is  contended  that  as  the  conductor  was  su- 
perior in  grade  to  the  deceased  brakeman,  and  had  certain 
authority  over  him,  and  as  the  conductor,  with  respect  to  the 
running  of  the  train,  was  the  vice-principal,  therefore  the  gen- 
eral rule  applicable  to  fellow-servants  does  not  apply.  In 
support  of  this  position  the  case  of  Chicago  &  M.  K.  Co.  v. 
Ross,  112  U.  S.  Rep.  377,  17  Am.  &  Eng.  R.Cas.  501,  is  cited. 
The  facts  of  the  last  named  case  are*  not  exactly  like  those 
in  the  case  at  bar.  It  may  be  assumed,  however,  that  the 
opinion  of  the  majority  of  the  court  in  that  case  is  favorable 
to  the  appellant's  contention.  That  seems  to  be  the  view- 
taken  by  the  four  dissenting  justices,  Bradley,  Matthews. 
Gray,  and  Blatchford;  for,  in  expressing  their  dissent, 
they  say  :  "  We  think  that  the  conductor  of  the  railroad  train 
in  this  case  was  a  fellow  servant  of  the  railroad  company 
with  the  other  employes  on  the  train.  We  think  that  to  holfi 
otherwise  would  be  to  break  down  the  long  established  rule 
with  regard  to  exemption  from  responsibility  of  employers 
for  injuries  to  their  servants  by  the  negligence  of  their  fellow 
servants."  But  it  is  to  be  observed  that  the  majorit}-  of  the 
court  were  not  governed  or  restrained  by  any  statutory  pro- 
vision. They  were  at  entire  liberty  to  consider  the  philoso- 
phy of  the  subject,  and  to  follow  the  direction  of  their  own 
judgment  as  to  what  should  be  the  rule.  The  decision  was 
not  given  in  view  of  the  statutory  law  of  California  upon  the 
point,  or  of  any  similar  law  of  any  other  state.  The  Civil 
Code  of  California  went  into  effect  January  i,  1873,  ^"d  under 
the  head  of  "  Obligations  of  the  Employer"  it  provides  as  fol- 
lows :  "  Sec.  1970.  An  employer  is  not  bound  to  indemnify  his 
employe  for  losses  suffered  by  the  latter  in  consequence  ol  the 
ordinary  risks  of  business  in  which  he  is  employed,  nor  in  con- 
sequence of  the  negligence  of  another  person  employed  by  the 
same  employer,  in  the  same  general  business,  unless  he  has 
neglected  to  use  ordinary  care  in  the  selection  of  the  culpa- 
ble employe."  This  section  of  the  Code  not  only  restates 
the  rule  first  established  by  judicial  decision  as  to  injury  re- 
ceived through  the  negligence  of  a  fellow  servant,  but  it 
clears  away  to  a  great  extent  the  difficulties  which  may  have 
existed  as  to  the  meaning  of  **  fellow  servants."  It  declares 
them  to  be  those  employed  **  in  the  same  general  business.'* 
And  if  the  employees  on  a  train  of  cars,  including  the  engi- 
neer, the  conductor,  the  fireman,  and  the  brakeman,  are  not 
persons  employed  in  the  same  business,  it  would  be  difficult 
to  imagine  a  set  of  men  who  could  be  considered  as  so  era- 
ployed.  They  are  employed  on  the  same  train  ;  their  duties 
all  appertain  to  the  running  of  that  train  ;  each  has  his  own 
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work  to  do,  and  the  joint  work  of  all  is  necessary  to  the  busi- 
ness ;  they  are  almost  constantly  in  close  relations  and  per- 
sonal contact  with  each  other ;  they  have  the  fullest  oppor- 
tunities for  knowing  each  other's  qualifications  as  to  carefulness 
and  skill,  and  detecting  any  failure  of  duty ;  and  to  them 
applies  peculiarly  the  reasoning  upon  which  the  general  rule 
was  orinally  founded.  This  clause  of  the  Code  has  received 
judicial  construction.  In  McLean  v.  Blue  Point  G.  Mining 
Co.,  51  Cal.  255,  plaintiff  was  employed  to  work  in  a  hy- 
draulic mine.  One  Kegan  was  "  foreman  of  all  the  work" 
with  "authority  to  employ  and  discharge  hands."  Through 
the  negligence  of  Kegan  plaintiff  was  injured  by  a  blast. 
Judgment  in  the  trial  court  went  for  defendant,  and  on  ap- 
peal plaintifiF's  counsel  contended  as  an  exception  to  the  gen- 
eral rule,  "  that  the  employer  is  liable  for  injury  to  a  subordi- 
nate servant  by  the  negligence  of  a  superior."  The  court 
affirmed  the  judgment,  and  in  its  opinion,  after  quoting  % 
1970,  said :  **  The  injury  to  the  plaintiff  was  caused  by  the 
negligence  of  Kegan,  the  foreman  Of  defendant,  who  was  a 
fellow  servant  with  the  plaintiff, — 'another  person  employed  by 
the  same  employer  in  the  same  general  business,'  that  is,  the 
business  of  working  the  mine  of  defendant, — Kegan  being  in  the 
blasting,  and  plaintiff  in  the  hydraulic,  department  of  the  'gen- 
eral business.  *  *  *  The  law  of  this  state  respecting  this 
subject,  as  set  forth  in  the  Code  referred  to,  recognizes  no 
distinction  growing  out  of  grades  of  employment  of  the 
respective  employes ;  nor  does  it  give  any  effect  to  the  cir- 
cumstance that  the  fellow  servant  through  whose  negligence 
the  injury  came  was  the  superior  of  the  plaintiff  in  the  gen- 
eral service  in  which  they  were  in  common  engaged ;  and 
the  alleged  distinction  in  this  respect  insisted  upon  by  the 
defendant's  counsel,  founded,  as  he  claims,  on  the  general 
principles  of  law  and  the  adjudged  cases,  requires  no  exami- 
nation at  our  hands.  Collier  v,  Steinhart,  ante,  p.  116,  (51 
Cal.)."  It  is  clear  that  in  deciding  this  case  the  court  deter- 
mined that  the  Code  swept  away  the  distinctions  which  ap- 
pear in  some  of  the  **  adjudged  cases"  on  the  subject  of  fel- 
low servantsw  Collier  v,  Steinhart,  referred  to  in  the  opin- 
ion, (51  Cal.  1 16),  is  still  stronger  to  the  point  decided.  Both 
of  these  cases  were  approvecf  in  McDonald  v.  Hazeltine,  53 
Cal,  35,  which  was  also  a  case  where  an  employe  was  injured 
through  the  carelessness  of  a  foreman.  These  cases  were 
again  followed  and  approved  in  Stephens  v.  Doe,  73  Cal.  26, 
where  it  was  held  that  "the  foreman  of  a  mine  and  a  miner 
employed  to  work  under  his  directions  are  fellow  servants ; 
ana  the  owner  of  the  mine  is  not  liable  for  injuries  caused 
through  the  negligence  of  the  foreman,  unless  he  failed  to 
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use  ordinany  care  in  the  selection  of  the  foreman."  The 
same  doctrine  was  announced  in  Brown  %>,  Central  Pac.  R. 
Co.,  72  Cal.  523,  and  Fagundes  v.  Central  Pac.  R.  Co.,  79  Cal. 

97- 

It  is  contended,  however,  that  the  principal  may  give  an 

employe  such  authority  as  will  constitute  him  a  "  vice-princi- 
pal ;"  that  in  that  instance  such  employe  stands  in 
coBiMUr  the  shoes  of  the  principal,  and  the  latter  is  liable 
p^cUNdT  ^^^  ^^^  employe's  negligence  by  which  another  em- 
ploye is  injured ;  and  that  in  the  case  at  bar  the 
conductor  was  such  vice-principal.  The  authorities  mainly 
relied  on  for  this  contention  are  Beeson  t/.  Green  Mountain 
G,  Mining  Co.,  57  Cal.  20;  Brown  v.  Sennett,  68  Cal.  225; 
Sanborn  v.  Madera  Flume  &  Trading  Co.,  70  jCal.  261 ;  and 
McKune  v.  California  Southern  R.  Co.,  66  Cal.  302,  17  Am. 
&  Eng.  R.  Cas.  589.  In  the  Beeson  Case,  the  death  of  the 
deceased  was  caused  by  a  defective  pipe  in  a  mine ;  and  the 
only  point  decided  was  that  a  principal  is  liable  for  injury  to 
an  employe  caused  by  defective  machinery.  The  principle 
that  it  is  tne  duty  of  an  employer  himself  to  provide  safe  ma- 
terials and  structures  has  never  been  disputed.  There  is 
some  language  used  in  the  opinion  which,  perhaps,  goes  fur- 
ther,  for  which  reason,  probably,  three  justices  dissented; 
but  the  case  decides  nothing  more  than  as  above  stated.  In 
Sanborn  v,  Madera  Flume  &  Trading  Co.,  the  plaintiff  was  in- 
jured by  defective  machinery  used  in  a  saw  mill;  and  the 
court  decided,  according  to  the  well  settled  rule,  that  "it  is 
the  duty  of  the  owner  of  a  saw  mill  to  furnish  suitable  and 
safe  machinery  for  the  use  of  his  employes."  Brown  v,  Sen- 
nett and  McKune  v,  Cal.  S.  R.  Co,  seem  to  recognize  to  some 
extent  the  doctrine  of  vice-principalship.  In  the  former  case 
it  was  held  that  "  the  foreman  ^f  a  gang  of  men  to  whom  a 
stevedore  delegates  the  entire  management  of  the  work  of 
unloading  a  vessel,  with  full  direction  to  control  and  super- 
vise it,  is  not  a  fellow  servant  with  his  subordinate  employes." 
The  court  says  in  its  opinion  that  the  "  defendants  abdicated 
the  control  and  management  of  the  entire  work  to  the  fore- 
man, and  gave  him  full  discretion  to  control  and  supervise 
it."  He  employed  the  men  ;  and  the  court  holds  that  **  the 
foreman  was  therefore  in  the  performance  of  the  *job*  in 
place  of  the  master."  The  case  is  decided  by  a  mere  major- 
ity of  the  court,  it  makes  no  allusion  to  the  language  of  the 
Code :  and  it  is  hard  to  reconcile  with  some  former  decisions, 
particularly  with  Collier  z'.  Steinhart,  above  mentioned,  (51 
Cal.  116),  and  McLean  v.  Blue  Point  G.  Mining  Co.,  jw/^tf. 
But,  assuming  the  case  to  be  correctly  decided,  the  facts 
were  very  different  from  those  in  the  case  at  bar.     In  Mc- 
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Kune  V,  Cal.  S.  R.  Co.,  a  department  decision,  the  defendant 
was  engaged  in  constructing  a  railroad.  The  plaintiff  was 
injured  by  the  negligence  of  one  Fisher,  who  "  was  material 
agent  and  train  dispatcher  for  defendant,  and  had  charge  of 
the  moving  of  trains."  The  negligence  consisted  in  his  care- 
lessly sending  out  a  special  train  which  cpllided  with  a  hand- 
car on  which  plaintiff  and  others  were  riding,  and  injured 
plaintiff.  "  A  rule  of  the  company  declared  that  no  extra  en- 
gine, either  with  or  without  train,  unless  in  company  with  a 
regular  train,  would  pass  over  any  portion  of  the  road,  ex- 
cept on  an  order  from  the  material  agent  or  train  dispatcher." 
The  court  say  :  "  He  represented  the  defendant ;  was  a  vice- 
principal  ;  he  employea  and  discharged  men,  and  directed 
the  movements  of^  the  trains.  WhenTie  directed  the  extra 
train  to  go  up  the  road,  the  company  directed  it"  Assum- 
ing this  case  not  to  be  in  conflict  with  the  numerous  decis- 
ions above  noticed,  it  is  clear  that  it  is  not  authority  for 
appellant  in  the  case  at  bar.  The  material  man  and  train 
dispatcher  seems  to  have  had  control  of  the  entire  business 
of  constructing  the  railroad.  He  employed  and  discharged 
men,  and  moved  all  the  trains  at  his  own  will,  without  any 
restraint.  The  defendant  seems  to  have  "  abdicated  "  in 
favor  of  this  general  agent.  But  in  the  case  at  bar  the  con- 
ductor was  merely  an  ordinary  employe,  who  worked  with 
other  employes  on  a  train,  each  having  certain  duties  to  per- 
form. He  had  no  power  to  "  direct  the  movement  of  trains," 
He  had  no  authority  to  direct  the  movement  of  the  particular 
train  on  which  he  was  employed,  except  in  accordance  with 
the  regulations  and  schedules  and  timetables  by  which  the 
defendant  directed  the  work  to  be  done.  He  had  no  power 
to  employ  and  discharge  men.  It  cannot  be  said  that  when 
he  started  the  train  before  the  schedule  time  *'the  company 
directed  it."  He  was  not  then  acting  for  the  defendant,  but 
against  its  express  orders.  He  did  not,  therefore,  come 
within  the  doctrine  of  vice-principalship, — assuming  that 
there  may  be  cases  to  which  that  doctrine  would  apply. 
Moreover  it  was  said,  and  we  think  it  was  clearly  intended 
to  be  decided,  in  Brown  v.  Central  Pac.  R.  Co.,  72  Cal.  523, 
that  the  brakeman  and  conductor  on  a  railroad  train  are  fel- 
low servants.  And  in  Fagundes  v.  Cent.  P.  R.  Co.,  suprUy  it 
was  held  th^t  a  laborer,  a  track  worker,  and  a  conductor 
were  all  fellow  servants.  Our  conclusion  is  that,  on  the  facts 
of  this  case  as  presented  in  the  complaint,  the  deceased  and 
the  conductor  were  persons  "employed  by  the  same  em- 
ployer in  the  same  general  business,"  within  the  meaning  of 
§  1970  of  the  Civil  Code,  and  that,  therefore,  the  defendant 
is  not  liable  for  the  death  of  the  one  caused  by  the  negligence 
of  the  other.     Judgment  affirm'ed. 
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We  concur:  De  Haven,  J.;  Harrison,  J.;  Paterson,  J.; 
Sharpstein,  J, 

Conductor  as  Fellow  Servant  of  Other  Traln.handt.— The  decision  of  the 
iiupreme  Court  of  California  in  the  above  case  is  in  accord  with  the  great 
weight  of  authority  as  well  as  the  best  considered  cases.  While  the  con- 
^luctor  of  a  railroad  train  is  the  employe  in  charge,  and  has  vested  in  him 
more  authority  from  the  railroad  company  than  the  other  train-hands,  yet 
lie  has  delegated  to  him  none  of  the  duties  which  the  law  imposes  upon 
ilie  company  as  to  its  servants,  such  as  the  furnishing  of  safe  appliances, 
the  employment  of  competent  fellow  servants,  the  establishment  of  proper 
rules  and  regulations,  etc;  he  is,  accordingly,  a  fellow  servant  of  the  other 
employes  upon  the  train  of  which  he  is  in  charge,  and  if  they  receive  injury 
through  his  negligence  they  are  not  entitled,  under  the  common  law  rule, 
to  a  recovery  against  the  railroad  comfxany  therefor.  This  is  the  rule 
established  by  the  following  cases.  Slater  z/.  Jewett.  85  N.  Y.  61.  5  Am.  & 
Kng.  R.  Cas.  515  ;  Sherman  v.  Rochester  &  S.  R.  Co.,  17  N.  Y.  153 ;  Smieh 
7'.  Potter,  46  Mich.  258,  2  Am.  &  Eng.  R.  Cas.  140;  Rodman  v,  Michigan, 
Cent.  R.  Co.,  55  Mich.  57,  17  Am.  &  Eng.  R.  Cas.  521 ;  Wilson  7a  Madison, 
ric,  R.  Co.,  18  Ind.  226;  Thayer?'.  St.  Louis,  A.&T.  H.  R.Co.  22  lnd.26; 
Dow  V.  Kansas  Pacific  R.  Co.,  8  Kan.  642  ;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Moore,  29  Kan.  632,  11  Am.  &  Eng.  R.  Cas.  243;  Robinson  v.  Houston, 
<'tr..  R.  Co.,  46  Tex.  540;  Pilkenton  v.  Gulf,  etc.,  R.  Co.  (Tex.),  7  S.  W. 
Hep.  805  ;  Hayes  V.  Western,  etc..  R.  Co.,  3  Cush.  (Mass.),  270;  Lawless  v. 
Connecticut  River  R.  Co.,  136  Mass.  i,  18  Am.  &  Eng.  R.  Cas.  96;  Gill- 
shannon  7\  Stony  Brook  R.  Co.,  10  Cush.  (Mass.),  228;  Michigan  Cent.  R. 
(^o.  V.  Dolan,  32  Mich.  510;  Chicago,  St.  Louis  &  N.  O.  R.  Co.  v.  Doyle. 
60  Miss.  977,  8  Am.  A  Eng.  R.  Cas.  171 ;  Connor  7/.  Chicago,  R.  L  &  P.  R. 
<'o..  59  Mo.  285;  McGowan  7^  St.  Louis  &  1.  M.  R.Co.,  61  Mo.  528;  How- 
Jand  V.  Milwaukee.  L.  S.  &  W.  R.  Co.,  54  Wis.  226,  5  Am.  &  Eng.  R.  Cas. 
578  ;  Whitman  v.  Wisconsin  &  M.  R.  Co.,  58  Wis.  408,  12  Am.  &  Eng.  R. 
Cas.  214;  Frazier  ?/.  Pennsylvania  R.  Co.,  38  Pa.  St.  104;  Ryan  v.  Cum- 
berland Union  R.  Co.,  23  Pa.  St.  384;  Dunlavy  v.  Chicago,  etc.,  R.  Co.,  66 
Jowa,  435.  21  Am.  &  Eng.  R.  Cas.  542 ;  Jetfrey  v.  Keokuk  &  D.  M.  R.  Co.. 
51  Iowa.  546.  5  Am.  &  Eng.  R.  Cas.  568  ;  Ragsda^e  ?'.  Memphis,  etc.,  R.  Co. 
T,  Haxt.  (Tenn.),  26;  Madden  v.  Chesapeake  &  O.  R.  Co.,  28  W.  Va.  610; 
illinois  Cent.  R.  Co.  v.  Cox.  21  111.  20,  71  Am.  Dec.  291  ;  Chicago  &  A.  R. 
<"i).  7/.  McDonald.  21  111.  Ap.  409;  Cassidy  v.  Maine  Cent.  R.  Co..  76  Me. 
4<S8,  17  Am.  &  Eng.  R.  Cas.  519 ;  Tunney  7'.  Midland  R.  Co.,  L.  R.  i  C.  P. 
2c;i  ;  Morgan  7'.  Vale  of  Neath  R.  Co..  L.  R.  i  Q.  B.  149. 

In  other  jurisdictions,  the  negligence  of  the  conductor  of  a  railroad  train, 
resulting  in  injury  to  another  train  hand  on  such  train,  is  held  to  be  the 
iu'<;ligence  of  the  railroad  company  and  it  is  accordingly  liable  for  such  in- 
jiirv.'  Chicago,  M.  &  St.  P.  R.  Co.  v.  Ross.  112  U.S.  377,  17  Am.  &  Eng.  K. 
i  as.  501 .  Au  7'.  New  York.  L.  E.  &  W.  R.  Co.,  29  Fed.  Rep.  72  ;  Crew  7'.  St. 
Louis,  K.  &  N.  W.  R.  Co..  20  l^^d.  Rep.  S7  ;  Little  Miami  R.  Co.  7'.  Stevens.  20 
i  )hio,  415;  Cleveland,  C.  &  C.  R.  Co.  z^  Keary,  3  Ohio  St.  201  ;  Railroad 
i'otnpanv  v.  Span^ler.44  Ohio  St.  471  ;  Boatwright  7'.  Northeastern  R.  Co., 
25  .s.  Car.  128;  Northern  Pac.  R.  Co.  v.  O'Brien,  (Wash.  T.).  21  Pac.  Kep. 
32  ;  Louisville.  Sc  N.  R.  Co..  7/.  Moore,  83  Ky.  675,  24  Am.  &  Eng.  R.  Cas. 
443  ;  Louisville,  etc.  R.  Co.  7\  Brooks,  83  Ky.  129;  Madden  7'.  Chesapeake 
*Sr  Ohio  R.  Co..  28  W.Va.6io;  Moon  v.  Richmond  &  A.  R.  Co.,  78  Va.  745. 
17  Am.  &  Eng.  R.  Cas.  531  ;  Johnson  7'.  Richmond  &  D.  R.  Co.  (Va.).  5  S. 
K.  Rep.  707;  Richmond  &  D.  R.  Co.  7/.  Williams,  86  Va.  165.  39  Am.  A 
Eng.  R.  Cas.  326;  Ragsdale  7/.  Northern  Pacific  R.  Co..  42  Fed.  Rep.  383. 

In  Georgia  Pacific  R.  Co.  7-.  Davis.  (Ala.  April  30.  1891).  9  So.  Rep.  252, 


Digitized  by  LjOOQ  IC 


VOL.  48]  MASTER   AND   SERVANT.  345 

the  Supreme  Court  of  Alabama  lay  down  the  correct  rule:  "  The  trial  court 
in  its  general  charge,  and  in  its  refusals  of  several  charges  requested  by  the 
defendant,  (Nos.  4,  9,  and  23),  proceeded  on  the  theory  that  a  conductor, 
while  in  control  of  a  train  out  on  the  road,  is  in  some  sort  in  the  shoes  of 
the  company,  and  a  vice-principal,  to  whom  the  law  will  impute  a  knowl- 
edge of  all  facts  as  to  the  roadway,  etc.,  which  are  known  or  ought  to  be 
known  to  the  company  itself  ;  and  there  are  not  a  few  well  considered  ad- 
judications which  so  hold.  Little  Miami  R.  Co.  v,  Stevens,  20  Ohio,  415; 
Cleveland  C  &  C.  R.  Co., v.  Keary,  3  Ohio  St.  201  ;  Louisville  &  N.  R.  Co. 
V.  Collins,  2  Duv.  (Ky.),  1 14  ;  Avers  v,  Richmond  &  D.  R.  Co.,  84  Va.  679 ; 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Ross,  1 12  U.  S.  377,  17  Am.  &  Eng.  R.  Cas. 
5or.  But  our  own  cases,  and  perhaps  the  weight  of  authority  generally, 
support  the  contrary  view ;  at  least  to  the  eictent  of  holding  that,  without 
regard  to  grade  or  rank,  and  whether  the  element  of  personal  control  enters 
into  the  consideration  or  not,  all  who  are  servants  of  a  common  master, 
engaged  in  the  same  general  business,  subject  to  the  same  general  control, 
and  are  paid  out  of  a  common  fund,  are  fellow  servants  in  respect  to  all  acts 
done  in  the  common  service,  unless  the  duty  performed  by  them  be  such  as 
properly  belongs  to  the  master  as  such,  and  in  which  case  they  take  the 
place  of  the  master ;  and  he  is  changeable  with  their  acts  as  if  performed 
by  him  personally,  with  all  the  knowledge  in  the  premises  which  the  law 
imputes  to  him.  McKinney,  Fel.  Serv.  d.  53,  §  23  ;  Alabama,  etc.  R.  Co.  v. 
Waller,  48  Ala.  459;  Mobile  &  M.  R.  Co.  v.  Smith,  59  Ala.  245  ;  Tyson  v. 
South  &  N.  Ala.  R.  Co.,  61  Ala.  554;  Sraoot  v.  Mobile  &  M.  R.  Co..  67 
Ala.  13.  It  may  be  that  some  of  our  cases — that  of  R.  Co.  v.  Smith,  supra, 
for  instance — have  gone  to  the  extremest  verge  of  soundness  in  applying 
the  doctrme  of  fellow  servants  to  the  exemption  of  the  employer  from  lia- 
bility ;  but  we  apprehend  it  would  be  a  more  radical  departure  in  the  op- 
posite direction  from  what  may  be  considered  the  established  rule  in  our 
jurisprudence,  to  hold  that  a  conductor  in  the  control  of  a  train  is  exercis- 
ing the  functions  of  the  master  in  giving  ordinary  directions  and  orders  in 
the  management  and  running  of  the  train,  so  as  to  be  chargeable  with  a 
knowledge  of  every  fact  in  relation  thereto  which  is  known,  or  of  which  the 
law  imputes  a  knowledge,  to  the  master." 

Conductor  and  Brakeman  as  Fellow  Servants. — A  conductor  of  a  railroad 
train  is  a  representative  of  the  company  and  not  a  fellow  servant  of  a  brake- 
man  upon  such  train  who  is  injured  through  the  negligence  of  the  con- 
ductor. Newport  News  &  N.  v.  R.  Co.  z/.  Dentzel's  AdmV  (Ky.  Dec.  13, 
1890).  14  S.  W.  Rep.  958. 

Car  Inspectors  and  Brakemen  as  Fellow  Servants.— A  car  inspector  is  not 
a  fellow  servant  of  a  brakeman  who  receives  injury  owing  to  the  negligence 
of  the  former  in  inspecting  brakes  which  the  latter  employe  was  compelled 
10  use.  Ohio&  M.  R.  Co.  v.  Pearcev,  (Ind..  April  30, 1891).  27  N.  E.  Rep.. 
479. 

Division  Superintendent  and  Engineer  as  Fellow  Servants. — In  Town  v. 
Michigan  Central  R.  Co.,  84  Mich.  214.  which  was  an  action  for  an  injury 
received  by  an  engineer  who  ran  his  train  into  a  switch  which  had  been 
abandoned  for  a  long  time,  and  afterwards  restored  without  notice  to  him 
or  without  placing  lights  upon  it,  it  was  contended  by  the  company  that 
the  negligence,  if  any,  in  not  restoring  the  lights  was  that  of  a  section 
master,  a  fellow  servant  of  the  engineer,  which  fact  barred  a  recovery  ;  the 
court  held,  however,  that  as  the  reopening  of  the  switch  and  its  use  was  by 
direction  of  the  division  superintendent,  acting  as  the  agent  of  the  com- 
I>any,  it  became  the  duty  of  the  companv  either  to  notify  the  engineer  of 
'^uch  reopening  or  to  restore  the  lights,  if^not  to  do  both,'  and  a  failure  to 
do  so  would  be  the  negligence  of  the  company  and  not  that  of  the  section 
master. 
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Engineer  and  Laborer  on  Construction  Train  as  Fellow  Servants. — An  en- 
gineer and  laborer  on  a  railroad  construction  train  are  fellow  servants  where 
they  work  under  the  same  conductor,  and  derive  their  compensation  and 
authority  from  the  same  source,  and  are  engaged  in  the  same  general  busi- 
ness, although  in  a  different  grade  of  the  common  service,  and  there  can 
be  no  recovery  for  an  injury  to  such  laborer  through  the  negligence  of  the 
engineer.     Higgins  v,  Missouri  Pacific  R.  Co..  104  Mo.  413, 

Locomotive  Engineer  and  Train  Hands  as  Fellow  Servants.— The  engineer, 
ft  reman,  bralceman,  and  shovelers  on  a  gravel  train,  engaged  in  loading, 
hauling,  and  unloading  gravel  in  repair  of  the  roadbed,  are  fellow  servants 
engaged  in  the  same  common  work,  and  the  employer  company,  prior  to 
the  passage  of  Laws  1887,  chap.  3744,  was  not  liable  to  one  of  such  shov- 
<*lers  for  personal  injury  received  in  consequence  of  the  negligence  of  the 
engineer  in  putting  the  handling  of  his  engine  in  the  hands  of  his  fire- 
man, who  was  either  careless  or  unskilled  in  the  management  of  such 
machines.  Parrish  v,  Pensacola  &  A.  R.  Co.  (Fla.,  July  11,  1891),  9  So. 
Rep.  696.  . 

Roadmaster  Relaying  Defective  Track  and  Employe  Receiving  Injury  through 
such  Defect,  as  Fellow  Servants. — In  Atchison,  T.  &  S.  F.  R.  Co.  v,  Wilson, 
48  Fed.  Rep.  57,  the  United  States  Circuit  Court  of  Appeals  for  the  8th 
District  held  that  a  railroad  company  cannot  escape  liability  for  the  death 
of  a  section  man  engaged  in  reconstructing  a  piece  of  track,  on  the  ground 
that  the  negligence  which  caused  the  injury  was  the  pegligence  of  de- 
ceased's fellow  servants,  when  the  company  s  roadmaster  was  present  and 
in  charge  of  the  whole  work  of  reconstruction. 

Brakeman  and  Employe  Leaving  Car  too  Close  to  Main  Track,  as  Fellow 
Servants. — In  Schaub  v.  Hannibal  &  St.  Jo.  R.  Co.,  (Mo.  June  23.  1891),  16 
S.  W.  Rep.  924,  it  was  held  that  a  railroad  company  is  not  liable  for  the 
death  of  a  brakeman  who  is  brushed  from  the  side  of  a  car  by  a  car  stand- 
ing on  a  side  track,  in  dangerous  proximity  to  the  main  track,  where  it 
appears  that  such  car  was  placed  in  that  position  by  the  brakeman 's  fel- 
low servant     The  court  said  : 

**  It  is  conceived  that  much  of  the  apparent  conflict  in  the  different  cases 
on  the  liability  of  the  master  to  his  servant  for  the  negligent  acts  of  other 
servants,  p^rows  out  of  the  failure  to  keep  in  view  those  personal  duties 
which  the  master  himself  owes  to  his  servants,  as  distinguished  from  those 
they  owe  each  other.  For  failure  or  negligence  in  the  discharge  of  these 
personal  duties  of  the  master  resulting  in  injury,  the  master  is  liable, 
whether  he  acts  in  person  or  by  other  servants,  if  he  acts  by  servants  in 
such  cases,  it  makes  no  difference  as  to  the  grade  of  the  servant.  The 
servant  is  identified  with  the  master.  The  master's  duties  are  cast  upon 
him.  and  for  his  default  the  master  is  liable,  and  ift  these  cases  the  doctrine 
of  *  fellow  servant,'  so  called,  has  no  application  whatever.  In  this  class 
of  duties,  it  has  long  been  established  that  a  railroad  company,  as  a  roas- 
ter, owes  it  to  its  employes  to  keep  its  road  and  works  and  its  track  in 
such  repair  as  to  insure  the  safety  of  its  servants  who  are  required  to  work 
and  be  on  its  tracks,  and  it  is  bound  to  furnish  safe  and  sufficieqt  machin- 
ery and  cars.  This  duty  it  cannot  dele^te  to  any  servant,  high  or  low,  s<i 
as  to  escape  liability.  Lewis  v.  St.  Louis  &  I.  M.  R.  Co.,  59  Mo.  495;  Hall 
7A  Missouri  Pac.  R.  Co.,  74  Mo.  298,  8  Am.  &  Eng.  R.  Cas.  106;  Siela  t. 
Hannibal  &  St.  J.  R.  Co.,  82  Mo.  435.  But,  on  the  other  hand,  this  obliga- 
tion of  the  master  does  not  extend  so  far  as  to  require  of  him  that  he 
should  be  responsible  for  the  neo^lip^ence  of  his  servants,  if  of  competent 
skill  and  experience,  in  using  or  managing  the  means  and  appliances  placed 
in  their  hands  in  the  course  of  their  employment,  if  they  are  neither  defect- 
ive or  insufTicient,  and  the  rule  is  this:  'That  the  servant  must  be  pre- 
sumed, in  entcriui;  <;n  his  fmplo\  niciit,  to  take  all  the  ordinary  risks  of  it. 
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including  risks  of  accidents  happening  by  the  neglect,  acts,  or  omissions  on 
the  part  of  other  persons  engaged  in  the  same  undertaking.'  Pol.  Essay, 
Jur.  pp.  121,  127.  131,  133.  As  said  in  Chicago,  M.  &  St.  P.  R.  Co.  v.  J^oss, 
112  U.  S.  377-383. 17  Am.  &  Eng.  R.  Cas.  501:  *  The  general  doctrine  as 
to  the  exemption  of  an  employer  from  liability  for  injuries  to  a  servant 
caused  by  the  negligence  of  a  fellow  servant  is  well  settled.  When  several 
persons  are  thus  employed,  there  is  necessarily  incident  to  the  service  of 
each  the  risk  that  the  others  may  fail  in  that  care  and  vigilance  which  are 
essential  to  his  safety.  In  undertaking  the  service,  he  assumes  that  risk. 
and  if  he  should  suffer  he  cannot  recover  from  his  employer.'  He  is  sup- 
posed to  have  taken  it  into  consideration  when  he  arranged  for  his  compen- 
sation. *  He  cannot,  in  reason,  complain  if  he  suffers  from  a  risk  which 
he  has  voluntarily  assumed,  and  for  the  assumption  of  which  he  is  paid.' 
And  under  these  circumstances,  says  Wharton  in  his  work  on  Negligence, 
'  it  makes  no  difference  in  the  application  of  the  exception  that  the  em- 
ploye receiving  the  injury  is  inferior  in  grade  to  the  one  whos^  negligence 
caused  the  injury.'  In  gther  words,  '  if  the  co-servant,  whose  act  caused 
the  mjury,  was  at  the  time  representing  the  master  in  doing  the  master's 
duty,  the  master  is  liable;  if  on  the  other  hand,  he  was  simply  performing 
the  work  of  a  servant,  in  his  character  as  a  servant  or  employe  merely,  the 
master  is  not  liable.'  Loughlin  v.  State,  105  N.  Y.  159 ;  Hussey  v.  Coger, 
112  N.  Y.614. 

•-  With  these  general  principles  before  us.  we  ask,  to  the  breach  of  which 
class  of  duties  is  due  the  injury  which  befell  the  plaintiff's  husband, — the 
master's  or  servant's  ?  There  is  no  allegation  or  proof  that  there  was  any 
defect  in  the  construction  of  defendant's  tracks  and  switches  at  Palmyra ; 
no  suggestion  of  any  defect  in  the  cars  in  the  train  on  which  he  was  run- 
ning. There  must  have  been,  in  the  very  nature  of  things,  a  point  of  conjunc- 
tion where  the  switch  or  side  track  left  the  main  track.  There  is  no  charge 
that  the  stationary  cars  were  without  brakes  or  other  appliances  to  keep 
them  in  position  when  set  out  and  left  on  the  sidetrack.  There  is  no  alle- 
gation that  the  conductor,  or  any  other  superior,  ordered  or  directed  the 
deceased  to  attempt  to  uncouple  the  train  just  at  this  point  opposite  the 
stationary  cars.  What,  then,  caused  the  injury  ?  It  would  seem,  taking 
all  the  evidence  of  plaintiff  together,  that  the  north  car  of  the  three  sta- 
tionary cars  was  left  so  close  to  the  main  track  that,  when  plaintiff's  hus- 
band threw*  himself  out  to  go  down  the  ladder,  he  was  brushed  off.  As 
before  said,  there  is  nothing  in  the  way  of  negligence  predicated  on  the 
construction  of  the  tracks  or  their  want  of  repair.  Now,  as  to  whose  duty 
it  was  to  put  these  cars  far  enough  on  the  side  track  as  to  avoid  all  dangcr 
of  collisions  with  passing  trains,  the  record  is  unsatisfactory.  One  witness. 
Ray,  was  asked  :  Under  wliose  direction  is  a  car  placed  on  the  side  track  ? 
Answer.  Well,  the  agent  has  got  something  to  do  with  it,  of  course.  The 
general  man  is  the  train  dispatcher,  I  suppose.  Who  is  the  one  the  agent 
instructs.^  The  conductor.  And  the  conductor  instructs  the  braken^an  ? 
Yes,  sir.'  All  that  can  be  gleaned  from  this  amounts  to  nothing  more  than 
that  when  a  freight  train  arrives  at  a  station,  and  it  is  desirable  to  have 
cars  set  on  a  switch  or  side  track,  the  station  agent  notifies  the  con- 
ductor, and  the  conductor  notifies  the  engmeer  and  brakeman,  and 
they  set  the  cars  out.  In  so  doing,  they  are  performing  the  work 
of  agents  for  a  common  master.  Each  engineer  and  brakeman  is  aware 
that  upon  the  proper  performance  of  his  duty  depends  the  safety  o\ 
other  engineers  and  trainmen  on  the  same  road,  and  unquestionably  it 
is  the  duty  of  every  engineer,  conductor,  and  brakeman,  as  they  conif* 
into  a  station,  to  be  on  the  lookout  for  open  switches  or  loose  cars. 
When  they  enter  the  service  of  a  road  this  is  one  of  the  ordinary  and  ob- 
vious risks,  and  the  court  properly  so  declared  the  law  in  giving  the  fifiii 
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instruction  asked  by  defendant.  All  the  facts  in  the  case  show  that  some 
agent  of  the  company  had  left,  some  time  durmg  the  previous  even- 
ing, three  cars  on  this  switch  at  the  ordinary  place  for  loadmgand  unload- 
ing. This  is  the  common,  every  dav  duty  of  the  men  who  man  the  freight 
trams.  They  handle  these  cars.  They  do  the  switching'  at  all  ordinary 
suitions.  From  the  evidence,  it  appears  the  tracks,  at  the  point  20  feet 
south  of  the  frog  where  Ray  discovered  the  blood,  were  7  feet  6  inches 
apart.  Allowing  for  the  cars  projectinjj  18  inches  over  either  track,  there 
would  still  remain  a  space  of  4  feet  6  mches.  The  stationary  cars  were 
objects  of  such  size  that  they  could  readily  be  seen,  and,  Howey  says,  were 
seen.  Krummell,  the  mill  teamster,  says  they  were  standing  at  the  usual 
place. 

••  Although  the  court  gave  defendant's  fifth  instruction,  to  the  effect  that 
the  deceased  assumed  the  risk  of  injury  to  himself  from  the  negligence  of 
his  fellow  servants  in  setting  these  freight  cars  too  close  to  the  point  of 
the  switch,  it  gave  plaintiff's  instruction,  in  which  it  told  the  jury  that,  if 
Schaub  was  knocked  from  the  car  he  was  on  while  standing  on  the  ladder, 
and  injured  '  wholly  by  the  negligence  and  carelessness  of  the  defendant, 
its  agents  or  servants,  in  negligently  leaving  the  car  standing  so  close  to 
the  north  end  of  the  side  track  as  to  be  in  dangerous  proximity  to  the 
main  track,  then  plaintiff  could  recover.  Now,  the  court  here  has  not  dis- 
tinguished between  the  duty  of  the  defendant  as  master,  and  the  duty  of 
the  servants,  as  servants  to  each  other.  It  has  not  told  the  jury  that  if  the 
master  furnished  a  safe  and  properly  constructed  track,  and  employed  com- 
petent servants,  and  furnished  safe  cars,  that  it  had  performed  all  the  duty 
It  owed  deceased.  The  jury  are  told,  on  the  contrary,  that,  if  deceased 
lost  his  life  by  the  negligence  of  the  defendant  or  its  servants,  the  defend- 
ant was  liable.  By  its  terms  it  includes  all  of  defendant's  servants,  and  in 
so  doing  authorizes  the  jury  to  attribute  the  negligence  of  trainmen,  en- 
gaged in  the  same  common  employment  with  deceased,  to  defendant,  and 
in  so  doing  it  most  clearly  contradicts  the  other  instruction,  in  which  the 
jury  were  told  deceased  assumed  the  risk  of  the  negligence  of  his  fellow 
servants.  The  instructions,  under  the  ewdence,  were  misleading.  There 
was  no  evidence  of  any  negligence  in  the  case  of  any  one  except  the  train- 
men who  put  the  cars  on  the  switch,  and  for  that  negligence  the  corapMiny 
was  not  liable  to  the  deceased.  He  had  assumed  that  risk,  and  agreed  to 
look  out  for  and  avoid  it  when  he  entered  upon  his  service  as  brakeman. 
No  railroad  could  be  operated  a  day  if  this  were  not  the  law.  If  the  servants 
who  do  this  work  almost  exclusively  were  under  no  obligation  tosaveeach 
other's  lives,  and  could  throw  all  the  risks  of  their  dangerous  employment 
upon  the  companies  who  employ  them,  all  these  great  enterprises,  which 
require  the  services  of  a  large  number  of  men.  would  stop.  The  rule  itself 
IS  just.  It  simply  requires  of  each  servant  to  use  care  in  protecting  his 
own  life  and  that  of  his  fellow  workmen.  These  three  cars  temporarily 
left  on  this  side  track  were  not  such  an  obstruction  that  the  company 
would  be  presumed  to  know  of.  The  earliest  period  they  were  shown  to 
have  been  on  the  side  track  was  at  a  late  hour,  the  evening  before  the  acci- 
dent. The  accident  occurred  at  daylight  the  next  morning.  No  evidence 
was  given  that  any  servant  whose  duty  it  was  to  remove  the  cars  knew  of 
their  proximity  to  the  frog,  nor  did  their  position  mdicate  any  immediate 
danger.  It  is  not  like  the  case  of  a  telegraph  pole  or  other  permanent  struc- 
tures, placed  too  near  the  track.  These  cars  were  the  very  appliances  that 
the  deceased  and  his  fellow  serv'ants  were  handling  every  day,  and,  under 
the  evidence,  it  seems  they  were  to  put  other  cars  on  this  same  track, 
ju^t  as  they  or  other  trainmen  had  put  these  there  the  day  before.  Be- 
sides being  mislead incj  and  contradictory,  we  think  this  instruction  is  bad 
in  iioL  requiring  Schaub.  at  all  events,  to  use  care  in  discovering  the  prox- 
imitv  of  the  said  car." 
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Injury  to  Brakeman  on  Logging  Train — Falling  of  Log  from  Car-— Negligence 
of  Fellow  Trainmen. — The  plaintiff  was  a  brakeman  upon  a  logging  railroad 
train,  and  was  injured  by  the  falling  of  a  los  from  the  center  car  of  the 
train,  which  threw  the  car  from  the  track.  He  testified  that  the  falling  of 
the  log  was  the  cause  of  the  accident,  and  that  he  did  not  know  whether 
the  log  was  released  because  one  of  the  stakes  loosed  or  not.  And  it  is 
held  that  such  was  the  case,  and  if  the  stake  came  out  because  carelessly 
put  in,  that  carelessness  was  directly  chargeable  to  plaintiff,  who  placed 
most  of  the  logs,  or  to  one  of  his  fellow  trainmen  ;  and  that  if  the  log  was 
thrown  off  by  the  jolting  of  the  car  over  the  rough  road,  as  claimed,  the 
jolting  was,  under  the  testimony,  aggravated  by  the  high  rate  of  speed  of 
the  train,  contrary  to  the  rules  of  the  defendant,  of  which  plaintiff  had  no- 
tice, which  negligence  was  that  of  plaintiff's  fellow  servants,  and  chargeable 
to  him ;  and  that  a  verdict  was  properly  directed  for  the  defendant.  Con- 
ger V.  Flint  &  Pere  Marquette  K.  Co.,  86  Mich.  76. 

Train  Dispatcher  Performing  Duty  of  Superintendent — Order  to  Subordinate 
Employe— Liability  of  Company. — Where  a  train  dispatcher  habitually  per- 
forms, in  the  name  of  the  superintendent  of  a  railroad,  certain  duties  of 
such  superintendent  in  his  al^nce.  with  the  assent  of  the  corporation,  any 
order  to  an  employe  from  such  train  dispatcher,  within  the  limit  of  his 
del^;ated  authority,  imposes  upon  both  the  corporation  and  employe  the 
same  duties  and  liabilities  as  if  issued  directly  by  the  superintendent  him- 
self. Lusky  V.  Canadian  Pacific  R.  Co.,  (Maine.  May  25,  1891),  22  Atl. 
Rep.  267. 

Injury  to  Brakeman  Owing  to  Defective  Drawhead— Negligence  of  Co-ser. 
¥aiitr--In  Arnold  v.  Delaware  &  H.  Canal  Co.,  125  N.  Y.  15.  it  was  held 
that,  in  an  action  to  recover  damages  for  injuries  to  a  brakeman  which  oc- 
curred while  he  was  endeavoring  to  uncouple  a  disabled  car,  a  neglect  to 
chain  ot  prop  up  the  defective  drawhead  on  such  car,  as  was  the  rule  and 
custom  in  defendant's  yard,  if  not  chargeable  in  some  degree  on  the  plaint- 
iff himself,  was  at  least  a  neglect  of  his  co-servant  and  not  a  failure  of  duty 
on  the  part  of  the  master. 

Negligence  of  Fellow  Servant— Failure  of  Company  to  Establish  Proper  Reg. 
ulationr— Instructions*—  In  an  action  by  a  servant  against  his  master  for 
personal  injuries  caused  by  the  negligence  of  a  fellow  servant,  it  is  proper 
to  instruct  the  jury  that,  if  defendant  failed  to  exercise  reasonable  care  in 
providing  such  rules  or  usages  for  the  conduct  of  its  business  as  to  afford 
its  servants  reasonable  means  of  protection,  and  such  failure  was  the  cause 
of  the  accident,  defendant  would  be  liable,  unless  plaintiff  was,  by  his  own 
negligence,  precluded  from  recovering,  but  that  the  plaintiff  cannot  re- 
cover if  defendant  had  provided  such  rules,  and  plaintiff  was  hurt  through 
failure  of  his  fellow  servant  to  obey  the  rules.  International  &  G.  N.  K. 
Co.  V,  Hall,  78  Tex.  657. 

Minor  Attumet  Risk  of  Negligence  of  Fellow  Servants.— A  servant,  although 
a  minor>  assumes  the  risk  of  the  negligence  of  fellow  servants  as  a  haz- 
ard incident  to  the  service.  Hefferen  v.  Northern  Pacific  R.  Co.,  45  Minn. 
471. 
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Galveston,  Harrisburg  &  San  Antonio  R.  Co. 

V. 

Arispe  et  ux. 
{Texas  Supreme  Courts  June  2j,  iSpr.) 

Injury  to  Employe— Nes:iigenee  of  Fellow  Servant— inapplicable  Instructiont. 
— In  an  action  to  recover  damages  for  the  death  of  an  employe  alleged  to 
have  been  caused  by  the  negligence  or  unfitness  of  the  managers  and  super- 
intendents of  a  railroad  company,  it  is  error  for  the  court  to  charge  that 
there  may  be  a  recovery  if  the  death  was  caused  as  alleged,  where  the  evi- 
dence shows  that  the  accident  was  brought  about  wholly  by  the  negligence 
of  the  fellow  servants  of  deceased. 

Unusual  Risk— Backing  Train— Injury  to  Track  Hand.— The  backing  of  a 
construction  train  in  the  usual  manner  of  its  operation,  does  not  subjea 
a  track  hand  employed  thereon  to  any  unusual  risk  not  assumed  as  a 
condition  of  his  service,  although  he  is  injured  by  such  backing. 

Incompetency  of  Servants  or  Managers  not  an  Ordinary  Riski — The  incom- 
petency of  the  servants  of  a  railroad  company,  much  less  of  the  managers, 
is  not  one  of  the  ordinary  risks  assumed  by  an  employe  when  he  enters 
into  the  service  of  the  company. 

Instructiont— Failure  of  Court  to  Define  Terms. — The  failure  of  the  court 
to  define  "  unfitness,  gross  negligence,  and  carelessness/*  which  it  instructed 
the  jury  would  authorize  a  recovery  by  plaintiff,  is  not  reversible  error 
when  defendant's  counsel  requested  no  definition  of  such  terms. 

Action  for  Death — Evidenoe — Mortuary  Tables. — A  book  containing  tables 
of  expectation  of  life  entitled  "  A  Million  Facts  ;  Conklin's  Handy  Manual 
of  Useful  Information,"  not  being  one  of  those  standard  works  of  which 
courts  take  judicial  notice  as  a  recognized  authority,  is  inadmissible  in 
evidence  in  the  absence  of  proof  of  its  accuracy. 

Commissioners'  decision.  Appeal  from  Valverde  District 
Court. 

Action  for  the  alleged  negligent  killing  of  plaintiff's  son. 
Verdict  and  judgment  for  plaintiffs.     Defendant  appeals.. 

/oAn  M.  Coletnan  and  Clark  &  Old,  for  appellant. 

Marr,  J. — Jose  Arispe  and  his  wife,  as  plaintiffs  in  the  court 
belowr,  instituted  this  suit  to  recover  both  actual  and  exero- 
plary  damages  of  the  appellant  on  account  of  the 
CAMtuted.  jeath  of  their  son,  Pedro  Arispe,  alleged  to  have 
been  caused  by  the  negligence  of  *'  the  superintendents  and 
managers"  of  the  defendant's  railway.  It  was  alleged  that 
said  redro  was  in  the  employ  of  the  defendant  "as  a  laborer 
on  the  reparation  of  its  roadbed,"  at  $30  a  month,  working  in 
connection  with  and  on  what  is  known  as  a  work  or  construc- 
tion train.  His  death  was  caused  by  this  train  colliding  with 
one  of  the  regular  freight  trains  of  the  defendant  in  VaTvcrde 
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county,  on  the  3i9t  day  of  December,  1886,  at  a  curve  in  the 
railroad  track.  It  was  alleged  b}'  the  plaintiffs  that,  "  at  the 
time  of  his  death,  both  of  said  trains  were  directed,  controlled, 
and  moved  under  the  immediate  orders  of  defendant,  acting 
throueh  its  managers  and  superintendents,  and  at  the  time  of 
the  collision  were  being  so  moved,  and  the  collision  and  con- 
sequent injuries  to  deceased  were  the  consequence  of  the 
unfitness,  carelessness,  and  gross  negligence  of  said  officers, 
who,  towards  deceased,  stood  in  the  place  of  employer,  all  of 
which  was  well  known  to  defendant.  *  It  was  also  alleged 
that,  at  the  time  of  the  collision,  the  construction  train  on 
which  Pedro  Arispe  was  being  transported  was  run  and  pro- 
pelled along  by  an  engine  in  the  rear  of  the  train,  and  a  ca- 
boose  in  front,  and  that  said  "  mode  of  propulsion  "  was  un- 
safe and  extrahazardous,  of  which  deceased  was  ignorant  at 
the  time,  and  that  the  danger  had  not  been  explained  to  him, 
and  that  such  risk  was  of  that  character  which  he  had  not  as- 
sumed when  he  entered  the  company's  service,  etc.  There 
was  verdict  in  favor  of  the  plaintiffs  for  $1,000,  actual  dam- 
ages, and  defendant  has  appealed. 

1.  It  is  objected  that  the  court  erred  in  not  defining  at  all 
the  terms,  "  unfitness,  gross  negligence,  and  carelessness " 
which,  it  instructed  the  jury,  would  authorize  a 
recovery  by  the  plaintiffs.  The  defendant's  counsel  SJU^^J"*'"^ 
asked  no  charge  on  this  subject,  but  stood  mute,  ^^^^  **  * 
and  quietly  took  the  hazard  of  the  verdict, "  specu- 
lating" on  the  result,  under  the  law  as  given  in  charge  by 
the  court.  Under  such  circumstances,  we  are  not  prepared 
to  hold  that  this  omission  of  the  court  constitutes  a  reversible 
error.  Liverpool  &  L.  &  G.  Ins.  Co.  v.  Ende,  65  Tex.  118  ; 
Cockrill  V.  Cox,  Id.  675,  676;  Beazley  v.  Denson,  40  Tex.  434. 
Undoubtedly  it  would  have  been  most  appropriate  for  the 
court  to  have  at  least  instructed  the  jury  as  to  the  legal  defi- 
nition or  significance  of  the  term,  "  gross  neglie^ence,"  for 
their  c^uidance,  and,  upon  ancrther  trial,  the  learned  judge  will 
doubtless  do  so,  especially  if  counsel  will  take  the  trouble  to 
request  a  proper  instruction  on  that  subject,  and  thus  call 
the  attention  of  the  court  to  it.  Southern  Cotton  Press,  etc., 
Co.  V.  Bradley,  52  Tex.  596. 

2.  We  are  of  the  opinion  that  the  fourth  assignment  of  error 
is  well  taken.  It  objects  to  the  correctness  of  the  fifth  para- 
graph  of  the  general  charge  of  the  court,  on  ac-  i„t„et,<j, 
count  of  its  inapplicability  to  any  state  of  the  case  a,to  lubuity 
arising  under  the  evidencb  adduced  at  the  trial,  for  flflflttten 
The  following  is  the  fifth  paragraph  of  the  court's  ^^  ■««"«•"•• 
main  charge:  "  Now,  applying  the  law,  as  above  •'■■■•«•"• 
stated  'to  the  facts  of  this  case/  I  charge  you   that,  if  you 
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find  that  plaintiffs  have  proven  by  a  preponderance  of  evidence 
that  Pedro  Arispe  received  injuries  by  the  collision  of  the  car^ 
of  defendant,  and  that  such  injuries  resulted  in  his  death,  and 
that  such  injuries  were  caused  by  the  *  unfitness,  gross  negli- 
gence, or  carelessness  *  of  the  manager  and  superintendent  of 
defendant  company,  and  that  such  *  unfitness,  gross  negli- 
gence, or  carelessness '  was  of  such  a  character  that  Pedro 
Arispe  could  have  recovered  had  he  not  in  fact  been  killed, 
then  you  will  find  for  the  plaintiffs,"  etc.  It  is  nowhere  al- 
leged in  the  petition  that  the  engineers  or  conductors  (or 
other  ordinary  servants  of  the  company)  who  were  actually 
in  charge  of  the  two  trains  when  they  collided  were  either 
unfit  or  incompetent,  or  were  guilty  of  gross  negligence ;  but 
this  is  alleged  only  with  reference  to  "  the  managers  and  super- 
intendents "  of  the  defendant,  as  we  have  already  stated,  and 
it  was  in  regard  to  these  chief  officers  that  the  court  entirely 
confined  its  charge.  Thus  the  court  followed  the  allegations 
of  the  petition  strictly,  but,  as  we  think,  overlooked  the  fact 
of  the  entire  absence  of  any  evidence  to  sustain  the  allega- 
tions. Texas  &  N.  O.  R.  Co.  v.  Crowder,  63  Tex.  502.  There 
is  not  a  particle  of  proof  that  we  have  been  able  to  find  that 
any  "  manager  *'  or  "  superintendent  **  of  the  defendant  com- 
pany was  unfit  or  incompetent,  or  had  been  guilty  of  any  gross 
negligence  leading  to  or  causing  the  collision  of  the  trains, 
and  the  consequent  death  of  Pedro  Arispe.  On  the  contrary, 
the  only  evidence  on  the  subject,  tending  in  the  remotest  de- 
gree to  show  that  any  of  the  chief  officers  or  any  vice-prin- 
cipal of  the  company  had  any  direct  control  or  supervision 
over  the  operations  of  those  two  trains,  relates  to  the  super- 
intendent of  that  division,  one  VV.  G.  VanVleck,  who  was 
proven,  without  any  opposing  testimony,  to  have  been  both 
fit  and  fully  competent  tor  the  position,  and  careful  in  the  dis- 
charge of  his  duties.  Indeed,  had  his  instructions  (minutely 
prepared  and  delivered  to  those  in  charge  of  the  trains)  been 
observed,  in  all  probability  no  wreck  would  have  occurred. 
He  was  not  in  charge  of  either  of  the  trains  nor  present,  but 
was  at  San  Antonio  at  the  time,  directing,  as  we  presume  from 
the  evidence,  the  movements  and  dispatching  of  all  of  the 
trains  in  his  division.  The  evidence  makes  it  most  apparent 
that  the  collision  was  due  to  the  negligence  of  the  engineer 
and  conductor,  or  at  least  of  the  employes,  in  charge  of  the 
construction  train,  who  did  not  sufficiently  heed  or  obey  the 
instructions  given  them  in  a  telegram  from  the  superintendent 
to  the  effect  that  they  should  expect  and  beware  of  the  regu- 
lar freight  train  No.  80,  (which  collided  with  the  work  tram), 
from  1 1:30  o'clock  A.  M.  on  that  day.  The  conductor  and  en- 
gineer  on  No.  80  were  also  instructed   not  to  cross  Devil's 
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river  before  the  above  hour  on  account  of  the  work  train. 
They  did  not  do  so  until  11:35,  and  at  11:40  the  collision  oc- 
curred. It  was  proved  that  under  such  instructions,  and  when 
the  time  arrived,  the  work  train  should  have  protected  itself, 
or  provided  against  the  danger  beforehand,  "  with  a  flag  or 
by  taking  a  side  track.**  Those  actually  in  charge  of  the  con- 
struction train  in  question  did  neither,  but  continued  to  ad- 
vance on  the  main  track  regardless  of  the  order.  They  were 
unquestionably,  so  far  as  the  evidence  discloses,  the  fellow 
servants  of  Pedro  Arispe,  for  whose  negligence,  gross  or 
otherwise,  he  could  not  have  recovered  had  his  death  not  been 
caused  by  the  injury,  unless  they  were  incompetent.  Houston 
&  T.  C.  R.  Co.  V.  Rider,  62  Tex.  270 ;  Missouri  Pac.  R.  Co.  r. 
Watts,  63  Tex.  549,  22  Am.  &  Eng.  R.  Cas.  277,  and  cases  cited  ; 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Smith,  76  Tex.  61 1,44  Am.  & 
Eng.  R.  Cas.  598,  and  authorities  cited.  They  are  not  alleged, 
as  we  have  said,  to  have  been  unfit  and  incompetent,  and  the 
court  did  not  submit  to  the  jury  the  question  of  their  unfitness 
or  incompetency.  It  is  not  alleged  that  the  section  **  boss  " 
was  an  incompetent  servant,  nor  is  he  shown  to  have  had  any 
control  over  the  operations  of  the  train,  and  that  issue  was  not 
submitted  to  the  jury,  unless  he  was  intended  by  the  court  to 
be  included  in  the  general  description  of  "  managers  and  super- 
intendents of  the  defendant.**  He  would  hardly  be  regarded 
as  one  of  these,  without  further  proof  on  the  subject,  and,  be- 
sides, no  evidence  of  even  his  "  unfitness  '*  was  offered,  to  say 
nothing  of  the  knowledge  of  the  defendant  of  that  fact,  if  it 
had  been  alleged  and  proven.  In  any  view  of  the  case,  it 
was  error  to  submit  to  the  jury,  under  the  pleadings  and  the 
evidence  as  contained  in  the  record,  "  the  unfitness,  gross  neg- 
ligence,.or  carelessness **  of  the  "managers  and  superintend- 
ents of  the  defendant,**  or  even  that  of  its  ordinary  employes 
or  servants,  if  the  latter  may  be  regarded  as  embraced  in  the 
language  of  the  charge.  The  court  thus  charged  the  jury 
almost  exclusively^  on  a  phase  of  the  case  not  justified  by  the 
evidence,  and,  as  that  was  practically  the  sole  ground  upon 
which  it  authorized  the  jury  to  find  for  the  plaintiffs,  it  doubt- 
less influenced  their  finding,  and  led  to  the  verdict.  The  judg- 
ment must  therefore  be  reversed  on  account  of  this  action  of 
the  court. 

What  the  court  charged  about  the  assumption  of  the  ordi- 
nary risks  of  the  employment  by  the  servant,  when  he  enters 
the  service  of  the  master,  was  general,  and,  as 
we  understand  the  charge,  left  to  the  jury  in  effect,  ^*'*.tt'?u-'' 
the  determination  of  the  question  whether  "  the  un-  eovpetoaej. 
fitness,  gross  negligence,  or  carelessness  of  the  man- 
agers and  superintendents  "  were  among  the  risks  of  the  em- 
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ployment  assumed  by  Pedro  Arispe  when  he  entered  the  ser- 
vice of  the  company.  This  portion  of  the  charge  or  view  of 
the  law  •is  more  favorable  to  the  defendant  in  some  respects 
than  it  was  entitled  to,  had  the  evidence  raised  the  issue  of 
the  unfitness  or  incompetency  of  its  servants  and  agents. 
The  incompetency  of  the  servants,  much  less  of  the  mana- 
gers, of  the  defendant,  was  not,  under  the  law,  one  of  the  or- 
dinary risks  assumed  by  Arispe  when  he  entered  its  service. 
Missouri  Pac.  R.  Co.  v.  Williams,  75  Tex.  7.  On  the  con- 
trary, he  had  the  right  to  assume  that  the  company  would 
use  diligence  in  providing  fit  and  competent  servants,  and 
his  relation  to  *' the  managers  and  superintendents,"  or  in 
fact,  to  any  vice  principals  of  the  defendant  was  not  that  of 
a  fellow  servant.  Vide  DOwn^r  v.  Whitcomb,  (Tex.),  15  S.  W. 
Rep.  899  ;  Galveston,  H.  &  S.  A.  R.  Co.  v.  Smith,  76  Tex.  611, 
44  Am.  &  Eng.  R.  Cas.  598. 

The  superadded  danger  (if  any)  of  "  backing  the  train, " 
which  was  the  mode  of  operating  it  when  the  wreck  occurred, 
was  not,  in  the  application  of  the  law  to  the  facts 
n!!l*iMki''  as  made  bv  the  court,  distinctly  submitted  to  the 
tl^li.  **  \^^y*  ^sa  oasis  for  a  verdict  in  favor  of  the  plaint- 
iffs. There  was  no  proof  that  the  danger  was 
thereby  increased,  or  that  this  mode  of  running  the  train  was 
the  proximate  cause  of  the  injury,  without  which  it  would 
not  nave  occurred.  In  this  connection,  we  deem  it  appropri- 
ate to  advert  to  the  eighth  assignment  of  error,  which,  m  effect, 
complains  that  the  court  should  have  granted  a  new  trial,  be- 
cause, among  other  reasons,  the  evidence  showed  that  the  de- 
ceased was  a  fellow  servant  with  those  in  charge  of  the  train, 
'*  and  that  he  was  killed  in  the  discharge  of  the  very  labor  he 
was  employed  ^by  the  defendant  to  perform,  and  the  dangers 
of  whicn  he  assumed  at  the  time  of  his  employment, "  etc. 
There  are  other  matters  embraced  in  the  assignment  that  we 
do  not  deem  necessarv  or  important  to  be  considered.  The 
summary  of  the  facts  oearing  on  the  above  question,  as  con- 
tained in  the  assignment,  is  supported  by  the  record,  and  is 
as  follows :  Pedro  Arispe  "  had  been  in  the  employment  of 
defendant  company  for  30  days  prior  to  the  date  of  nisdeath, 
each  day  performing  the  identical  labor,  and  passing  over 
the  identical  place  of  the  accident  twice  each  day,  once  per 
day  with  the  engine  in  front  of  caboose,  and  once  each  day 
with  caboose  in  front  of  engine,  and  there  was  more  danger, 
when  the  caboose  was  running  in  front,  on  the  flat  car  next 
to  said  caboose ;  and  on  the  unfortunate  day  deceased  was, 
by  his  own  selection,  riding  on  the  flat  car  next  to  the  ca* 
boose,  and  the  caboose  was  at  the  time  running  in  front,  and 
those  who  selected  flat  cars  on  that  occasion  to  ride  on  further 
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back  from  the  caboose  were  not  injured.  **  The  court  prop- 
erly submitted  to  the  jury  the  question  of  contribujory  neg- 
ligence upon  the  part  of  deceased,  but  independent  of  that  is- 
sue, we  are  of  the  opinion  that,  under  the  circumstances  above 
enumerated,  the  mere  mode  in  which  the  train  was  being  pro- 
pelled or  operated  at  the  time,  and  which  was  the  usual  mode 
when  he  entered  the  service  as  well  as  on  the  day  of  his 
death,  and  of  which  he  was  perfectly  aware,  cannot  be  re- 
garded as  having  exposed  him  to  any  extraordinary  hazard 
or  risk,  arising  from  aii  extrinsic  cause,  and  not  assumed  by 
him  when  he  accented  the  employment,  even  if  **  the  back- 
ing of  the  train, "  had  been  shown  to  have  been  the  cause  of 
the  injury.  Missouri  Pac.  R.  Co.  v.  Watts,  sup^a ;  McKinney, 
Fel.  Serv.  §  9. 

It  seems  to  us,  in  the  light  of  the  record,  that  the  only 
phase  of  the  case  in  which  the  defendant  would  be  liable,  on 
account  of  the  death  of  Pedro  Arispe,  would  be  upon  allega- 
tions  and  proof  of  the  unfitness  or  incompetency  of  some  one 
or  more  of  the  employes  in  charge  of  one  or  both  of  the  col- 
liding trains  ;  and  that  such  unfitness  or  incompetency  of  the 
servant  was  known  to  the  company,  or  ought  to  have  been 
by  the  exercise  of  due  diligence,  or  that  it  failed  to  exercise 
such  diligence,  or  care  originally  in  the  selection  of  the  ser- 
vant or  servants ;  and,  further,  that  the  wrecking  of  the 
train  and  death  of  Arispe  were  caused  by  the  negligence  or 
misconduct  or  disobedience  of  such  incompetent  servant  or 
servants.  In  such  case,  the  negligence  would  be  that  of  the 
master,  for  which  he  would  be  liable,  although  the  negligence 
of  2t  fellow  servant  contributed  to  the  injury.  Galveston,  H. 
&  S.  A.  R.  Co.  V.  Sniith,  sufira ;  McKinney,  Fel.  Serv.  §§  16, 


24 ;  Cooley,  Torts,  541,  558, 560 ;  Bonner  v.  Whitcomb,  (Tex.), 
IS  S.  W.  Rep.  901,  and  cases  cited. 

3.  The  action  of  the  court,  as  indicated  in  the  seventh  as- 
signment of  error,  was  erroneous,  and  the  following  is  the  as- 
signment, viz.:  "The   court  erred  in  permitting 
plaintiffs,  over  the  objection  of  defendant,  to  intro-      iarum" 
duce  in  evidence  the  table  of  the  expectation  of      uwe. 
the  years  of  life,  contained  in  the  book  entitled,  *  A 
Million  of  Facts:  Conklin's  Handy  Manual  of  Useful  Inform- 
ation, and  Atlas  of  the  World  ;  all  for  twenty-five  cents, ' — 
for  the  reason  specified  in  defendant's  bill  of  exception  No.  i, 
and  because  the  same  was  no  authority,  and  of  no  higher 
character  than  any  cheap  book  sold  on  railroads,  and  there 
was  no  evidence  offered  showing  the  correctness  of  the  table, 
and  it  was  calculated   to  prejudice  the  minds  of  the  jury 
against  the  defendant.  '*     Whether  this  ruling  of  the  court, 
iiit  were  the  only  ground  relied  on,  would  constitute  a  re- 
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versible  error,  we  need  not  inquire.  Suffice  it  to  say  that  this 
book,  however  flattering  may  be  its  title,  or  alluring  its 
price,  is' not  one  of  those  standard  works  of  which  the  courts 
take  judicial  notice,  and  recognize  as  authority,  and  conse- 
quently it  should  have  been  excluded,  in  the  absence  of  any 
proof  of  its  correctness.  Abb.  Tr.  Ev.  p.  724,  note  4.  On 
account  of  the  errors  indicated  we  conclude  that  the  judg- 
ment should  be  reversed  and  the  cause  remanded. 
Adopted  by  supreme  court,  June  23,  1891. 

Liability  of  Master  to  Servant  Injured  Through  Negligenee  of  Ineompetant 
Fellow  Servant.— See  Latremouille  v.  Bennington  ^fc  Rutland  R.  Co^  and 
«ot€»  amU,  pp.  26$,  372 ;  Lee  v.  Michigan  Cent.  R.  Co.,  and  note,  post. 


Lee 

V. 

Michigan  Central  R.  Co. 

[Michigan  Supreme  Courty  October  p,  iSgj.) 

Injury  to  Employe  —Incompetency  of  Fellovr  Servant— Question  for  Jufy«— 
The  master  is  liable  for  injuries  resulting  to  a  servant  from  the  incompe- 
tency of  a  fellow  servant.  Accordingly,  in  an  action  against  a  railroad 
company  by  an  employe  who  worked  as  a  helper  in  the  yard  of  the  com- 
pany, owing  to  the  alleged  negligence  of  an  incompetent  yardmaster. 
where  there  is  evidence  to  show  that  such  yardmaster  was  incompetent 
and  inexperienced,  it  is  error  for  the  court  to  take  the  case  from  the 
jury. 

Incompetent  Servant — Proof  of  Master's  Knowledge. — In  an  action  against 
a  railroad  coippanv  for  injuries  to  a  servant  by  the  negligence  of  a  lellow 
servant,  shown  to  have  been  incompetent  when  employed  but  two  or  ihree 
weeks  before,  no  proof  of  the  master's  knowledge  of  his  incompetency  is 
necessary.  The  presumption  that  the  company  had  done  its  duty  is  over- 
come by  proof  that  the  servant  was  incompetent  when  employed. 

Champlin,  C,  J.,  and  Grant,  J.,  dissenting. 

Error  to  Wayne  Circuit  Court. 

Action  (or  personal  injuries.  Verdict  for  defendant  by  di- 
rection of  the  court,  and  a  judgment  entered  thereon.  Plaiirt- 
iff  brings  error. 

Conelyy  May  bury  &  Lacking,  for  appellant. 

Henry  Russel,  for  appellee. 

McGrath,  J. — Plaintiff  had  been  employed  as  brakeman 
about  one  year.     Had  been  at  work  in  tne  yard  as  helper  for 
ctew  gffitirf      ^^^y  ^  n^onth.     Had  had  no  otfier  experience  in 
switching.     He  did  not  know  Seward,  the  yard- 
master,  before  the  accident,  except  that  he  had  seen  him  at 
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work  in  the  office.  He  knew  nothing  about  Seward's  expe- 
rience or  knowledge.  Said  that  he  was  incapable  of  giving 
any  opinion  as  to  tnat.  Seward  had  been  acting  as  yardmas^ 
tertwo  or  three  weeks  before  the  accident.  Plaintiff  was  in- 
jured while  assisting  in  making  up  a  freight  train,  at  about 
7:30  A.  M.  This  train  was  sometimes  made  up  by  the  night 
men,  and  when  plaintiff  came  on  he  supposed  it  was  made  up, 
except  the  cars  which  he  was  coupling  to  it.  He  had  no  no- 
tice from  any  source  that  a  crew  was  at  work  at  the  west 
end,  or  that  the  main  part  of  the  train  would  be  moved.  He 
did  not  know  that  the  west  part  of  the  train  was  coming,  and 
had  no  reason  to  expect  that  it  would  be  moved.  He  was 
not  present  when  the  order  was  given  by  Seward  to  Barry 
to  couple  on  these  cars.  The  track  was  a  curved  track,  and 
there  were  38  cars  in  the  train.  The  adjoining  tracks  were 
full  of  cars.  Up  to  the  time  of  the  injury,  plaintiff  had  never 
worked  atone  end  of  the  train  while  work  was  being  done  at 
the  other  end.  They  were  usually  notified  by  the  yardmaster 
when  another  train  or  engine  was  expected  on  the  same  track. 
Several  witnesses  were  examined  in  plaintiff's  behalf.  Staats 
had  been  at  work  for  the  company  11  years  up  to  1890.  Be- 
.^anas  foreman  of  a  chain  gan^;  then  as  car  inspector;  then 
as  brakeman ;  then  as  helper  in  the  yard  for  two  or  three- 
years;  then  as  yard  conductor  or  switchman;  was  extra 
yardmaster  when  a  vacancy  occurred.  Finch  is  yardmaster 
lor  Grand  Trunk  road.  Had  been  in  employ  of  defendant 
for  16  years  immediately  before  1889.  Wa^  first  switchman's 
helper;  then  had  charge  of  an  engine;  then  switchman  for 
several  years  before  he  became  yardmaster.  Wells  has  been 
railroading  since  1869.  Worked  since  1881  for  defendant. 
Was  night  yardmaster  in  1888,  1889,  and  part  of  1890.  Com- 
menced as  helper ;  then  switchman  for  four  or  five  years; 
then  became  night  yardmaster.  McAllister  was  conductor 
of  this  freight  train,  and  had  been  in  the  employ  of  defendant 
since  1881.  Was,  at  the  time  of  the  injury,  engaged  in  check- 
ing off  the  cars.  Dyer  had  been  in  the  employ  of  defendant 
from  fall  of  1876  till  March,  1890,  as  car  checker  in  the  lower 
yard.  These  witnesses  all  testify  that  they  had  known  Sew- 
ard (or  years  before  he  was  appointed  yardmaster ;  that 
Seward  Had  been  messenger,  car  checker  or  number  taker, 
and  train  master's  clerk,  and  that  his  work  had  been  office 
^york  only ;  that  he  had  had  no  experience  as  helper,  switch- 
man, or  assistant  yardmaster.  Staats,  Wells,  and  Finch  tes- 
tify that  experience  in  a  yard  as  switchman  is  essential  to  the 
proper  performance  of  the  duties  as  yardmaster ;  that  Seward 
was  incompetent ;  that  they  based  their  statements  as  to  his 
incompetency  upon  their  knowledge  of  his  inexperience,  and 
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their  observation  as  to  the  way  he  set  about  doing  his  work; 
tha^t  an  inexperienced  man  could  not  ^o  to  work  and  make 
up  trains  without  great  danger ;  that  it  was  customary  lor 
the  yardmaster  to  notify  the  crews  of  the  fact  whenever  men 
were  to  work  at  the  other  end  of  the  train,  or  to  signal 
them ;  that  the  movement  of  the  body  of  the  train  would  not 
be  expected  or  looked  for,  unless  informed  that  such  a  move- 
ment was  to  be  made  ;  that  when  there  was  a  gap  in  a  train 
the  closing  of  this  gap  would  not  be  expected  without  notice ; 
that  there  was  a  gap  in  this  train  ;  that  plaintiff,  from  where 
he  stood,  could  not  see  the  engine  or  the  front  section  oi  the 
train,  because  of  the  curved  track,  and  the  presence  of  cars 
on  adjoining  tracks.    Defendant  offered  no  testimony  as  to 
the  diligence  of  the  company  exercised  in  the  selection  of  the 
yardmaster,  or  as  to  his  competency  for  the  position.    Sew- 
ard was  personally  directing  the  movement  of  the  engine 
at  the  west  end  of  the  train.     It  was  shown  that,  when  he 
ordered  Barry  to  put  the  cars  on  at  the  east  end,  he  did  not 
notify  him  of  bis  intention  to  move  the  train  from  the  west  end. 
He  gave  no  wamine  or  signal  to  any  one.     Barry  testified 
that  he  was  ordered  by  Seward  to  take  the  two  cars,  and 
put  them  on  the  east  end,  but  that  Seward  did  not  notify  him 
that  he  (Seward)  intended  to  operate  at  the  west  end,  or 
move  the  body  of  the  train.     On  cross-examination,  Barrv 
said  that  he  had  been  up  at  the  west  end  that  morning;  that 
he  knew  there  was  an  engine  there ;  that,  as  he  moved  towards 
the  east  end  of  the  train,  he  could  not  see  the  engine  at  the 
west  end,  but  he  saw  the  whole  train  move  from  the  west 
end,  and  he  stopped  his  engine,  and  waited  one  or  two  min- 
utes, until  the  body  of  the  train  had  stopped,  and  then  sig- 
naled his  engineer  to  back,  and  he  did  so.     This  witness  was 
the  only  one  who  claimed  that  there  was  any  movement  of 
that  portion  of  the  train,  to  which  plaintiff  was  coupling,  un- 
til just  as  he  was  in  the  act.     Even  if  the  testimony  of  this 
witness  stood  alone,  it  does  not  follow  that  either  the  witness 
or  plaintiff  was  negligent.     Witness  waited  until  the  train 
came  to  a  full  stop.     Seward  had  ordered  Barry  to  put  on 
these  cars  at  that  point.     Seward  was  directing  the  move- 
ment of  the  locomotive  at  the  west  end.     Barrv  had  a  right 
to  suppose  and  act  upon  the  supposition  that,  Tknowing  that 
they  weie  at  work  there,  Seward  would  not  order  the  train 
to  be  backed  down  upon  them  while  they  were  executing  his 
orders.     In  the  absence  of  any  notice  to  them  that  the  west 
end  of  the  train  would  be  moved,  or  of  any  signal  or  warning, 
Barry  and  plaintiff  would  naturally  expect  that  Seward  would 
refrain  from  doing  that  which  would  endanger  their  lives 
while  in  the  execution  of  Seward's  orders.     Their  orders  were 
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to  put  on  the  cars,  and,  even  conceding  that  the  body  of  the 
train  had  moved,  they  did  nothing  until  the  train 
bad  stopped  ;  and  why  was  not  this  an  opportune  ^•J*  ^■•'^ 
and  proper  time  to  carry  out  the  orders  given  them  ^fUl^^^ 
as  any  subsequent  time  would  have  been  ?  '  If  a  sig- 
nal had  been  agreed  upon,  and,  without  waiting  for  it,  they 
had  proceeded,  the  case  would  have  been  different.     Some- 
thing has  been  said  about  the  discrepancy  in  the  testimony  of 
the  witnesses  as  to  the  signals  which  should  have  been  given. 
I  presume  that  the  nature  of  the  signal   which  should  be 
given  would  depend  very  much  upon  conditions  or  surround* 
ino^s-     Under  the  facts  disclosed  here,  it  was  clearly  error  to 
take  the  case  from  the  jury. 

It  is  unnecessary  to  determine  here  whether  or  not  Seward 
was  a  fellow  servant.  A  master  is  liable  for  injuries  to  ser- 
vants that  spring  from  such  negligent  acts  of  feU  UMtw  lUbu 
low  servants  as  are  due  to  their  incompetency.  rorr«iuiri«r- 
Hilts  V.  Chicago  &  G.  T.  R.  Co.,  55  Mich.  437,  17  '"''•  t'e^- 
Am.  &  Eng.  R.  Cas.  628.  There  was  evidence  ^**"*' 
tending  to  show  that  Seward  was  incompetent,  and  that  ques- 
tion was  for  the  jury. 

Employers  may  he  negligent  in  the  selection  of  servants  as 
well  as  intheir  retention.  Hilts  v.  Chicago  &  G.  T.  R.  Co.,  j*<- 
fira:  Quincy  Mining  Co.  z/.Kitts. 45  Mich.  34;  Smith 
V.  Potter,42  Mich. 258, 2  Am. &  Eng  R.  Cas.  140.  In  PwM>f ©t  ■»« 
the  absence  of  any  evidence  as  to  the  exercise  of  ^J'^^V**''^. 
care  in  his  selection,  proof  that  a  servant  who  has  peJeMy.'**" 
been  in  that  service  but  two  or  three  weeks  was  in- 
competent when  employed  need  not  be  supplemented  by 
?r<M)f  of  the  company's  knowledge  of  his  incompetency, 
he  presumption  that  defendant  has  done  its  duty  is  over- 
come by  proof  that  the  servant  was  incompetent  when  em- 
ployed, w  here  one  competent  at  the  time  of  his  employ- 
ment becomes  incompetent,  or  indulges  a  habit  which  renders 
him  incompetent  during  its  indulgence,  notice  of  the  incom- 
petency or  of  the  habit  must  be  brought  home  to  the  com- 
pany,  or  the  incompetency  or  habit  must  be  so  notorious  as 
to  charge  the  company  with  knowledge ;  but  when  the  in- 
competency does  not  arise  after  the  employment,  but  existed 
at  the  time,  proof  of  notice  to  the  company  is  not  necessary. 
There  was  no  testimony  tending  to  show  that  plaintiff  had 
knowledge  of  Seward's  incompetency.  He  was  not  quali- 
fied  to  pass  upon  that  question,  as  he  himself  expressed  it. 
The  judgment  is  reversed,  and  a  new  trial  ordered,  with 
costs. 

Morse  and  Long,  JJ.,  concurred  with  McGrath,  J. 
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Grant,  J.,  {dissenting-.} — Plaintiff  was  in  the  employ  of  the 
defendant  as  a  helper  or  assistant  switchman  in  its  yard  at 
Jackson,  Mich.  He  received  an  injury  in  the  hand  while  en- 
gaged in  coupling  §ome  freight  cars,  and  brought  this  suit  to 
recover  damages,  alleging  negligence  on  the  part  of  the  de- 
fendant. The  negligence  claimed  is  the  incompetency  of  the 
yardmaster,  Seward.  In  order  to  maintain  the  action,  it  was 
incumbent  upon  the  plaintiff  to  prove  four  facts:  (i)  The 
yardmaster's  incompetency ;  (2)  the  defendant's  knowledge 
of  it,  or  that  by  the  exercise  of  due  care  it  should  have  known 
it ;  (3)  plaintiff's  ignorance  of  it ;  and  (4)  that  his  incompe- 
tency  was  the  direct  cause  of  the  injury.  At  the  close  of 
plaintiff's  case  the  court  directed  verdict  for  the  defendant. 
This  yard  is  what  is  termed  a  "  double  end  yard. "  The 
switches  converge  to  a  point  at  either  end,  so  that  cars  can 
be  pushed  in  and  out  from  both  ends.  It  was  common  to 
work  at  both  ends  at  the  same  time,  when  necessary.  This 
was  known  to  the  plaintiff,  for  on  direct  examination  he  testi- 
fied  as  follows :  **  W  ith  reference  to  working  both  ends  of  the 
train  at  the  same  time,  I  had  never  known  it  to  be  done  before 
without  notifying  each  crew  at  each  end;"  though  uncross 
examination  he  testified  :  "  I  never  worked  that  way  before. 
I  never  knew  them  to  work  frortfi  both  ends  before  this  morn- 
ing. "  Plaintiff  was  inexperienced  in  railroading  and  had  been 
engaged  in  the  yard  about  a  month.  The  tracks  ran  east  and 
west.  The  tram  consisted  of  38  cars,  and  was  being  made  up 
from  both  ends.  Plaintiff's  crew  consisted  of  the  switchman, 
called  a  **  yard  conductor,"  who  had  charge  of  the  crew,  his 
helper,  the  plaintiff,  engineer,  and  fireman.  Plaintiff's  crew 
had  been  directed  by  the  yardmaster  to  get  some  freight  cars, 
and  attach  them  to  the  east  end  of  the  train.  Barry,  the  switch- 
man of  plaintiff's  crew,  had  obtained  the  cars,  and  brought 
them  towards  the  east  end  of  the  train.  It  was  the  duty 
of  the  plaintiff  to  step  between  the  cars,  and  arrange  the  coup- 
ling. He  signaled  to  Barry  to  back  up  the  cars.  As  they 
backed  up  and  reached  the  coupling,  there  was  a  movement 
backward  of  the  cars  upon  the  west  end  of  the  train,  and  ihc 
plaintiff's  hand  was  caught  and  injured.  The  yardmaster 
was  engaged  with  the  other  crew  at  the  west  end,  and  had 
himself  assisted  in  coupling  the  cars.  Plaintiff  insists  that  he 
was  entitled  to  notice  from  the  yardmaster  that  the  cars  upon 
the  west  end  were  about  to  move,  that  this  was  negligence, 
and  that  it  resulted  from  the  yardmaster's  incompetency. 
Plaintiff's  witnesses  do  not  agree  as  to  the  manner  in  which 
such  notice  should  be  given.  Mr.  Finch,  who  preceded 
Seward  as  yardmaster,  testified  that  he  sent  a  man  to  the 
other  end  of  the  yard  to  tell  them  to  be  careful,  that  they  were 
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working  at  the  other  end  of  the  train.  Another  witness  tes- 
tified that  the  yardmaster  generally  stands  at  the  head  of  the 
train  when  they  put  these  cars  on,  and  sees  that  they  do  not 
push  them  in  too  close  together,  to  protect  the  train  and  train- 
men. A  third  witness  testifies  that  he  should  have  stood 
somewhere  near  the  centre  of  the  train,  so  that  he  could  stop 
the  cars  in  case  they  were  coming  together.  Two  crews,  of 
four  men  each,  were  at  work  upon  this  train.  It  is  evident 
that  the  yardmaster  cannot  give  personal  notice  to  each  em- 
ploye. He  acts  through  the  yard  conductors  or  switchmen. 
When  these  have  notice,  or  knowledge  which  is  equivalent 
to  notice,  of  how  the  work  is  being  done,  it  is  then  the  duty 
of  these  conductors  to  convey  the  necessary  information  to 
the  members  of  their  crews.  If  they  fail  to  lookout  for  them- 
selves, or  the  men  under  their  ofders,  the  fault  is  not  charge- 
able to  the  yardmaster.  Previous  to  the  accident  Barry  had 
been  at  the  west  end  of  the  train,  evidently  received  his  or- 
ders there  from  the  yardmaster,  and  knew  that  work  was 
going  on  at  that  end  in  tbe  usual  way.  He  therefore  had  all 
the  notice  that  was  necessary.  When  plaintiff  gave  the  sig- 
nal to  Barry  to  back  up,  the  west  end  of  the  train  was  also 
backing  up  to  close  a  gap  two  or  three  cars  west  of  where 
plaintiff  stood  to  make  the  coupling.  Barry  waited  until  he 
supposed  the  gap  was  closed  and  the  cars  had  stopped.  He 
then  communicated  plaintiff's  signal  to  his  engineer  to  back 
up.  which  the  engineer  did.  Either  the  west  end  cars  had 
not  fully  stopped,  or  else  for  some  unexplained  reason,  they 
immediately  **  jammed  *'  back  again,  as  the  plaintiff  expressed 
it,  causing  the  accident.  The  only  business  in  which  both 
these  crews  were  engaged  was  the  making  up  of  this  train. 
It  was  the  custom  to  make  it  up  from  both  ends.  This  work 
consisted  entirely  in  taking  cars  from  other  tracks,  and  plac- 
ing them  on  one  track  from  both  ends  of  the  yard.  Of  neces- 
sity, therefore,  the  cars  must  move  towards  each  other.  This 
must  have  been  known  to  the  employes  in  the  yard,  who  had 
been  there  long  enough  to  become  acquainted  with  the  busi- 
ness. No  fault  is  found  with  this  method.  Plaintiff's  witness 
Finch,  the  yardmaster  immediately  preceding  Seward,  testi- 
fies that  such  was  the  usual  method.  He  says  :  "  Often  had 
two  engines  at  work  at  the  same  time,  but  I  was  always  very 
careful  about  it.  I  always  sent  a  man  to  the  other  end  of  the 
yard  to  tell  them  to  be  careful  ;  to  lookout ;  that  they  were 
working  on  the  other  end  of  the  train.  I  have  sent  Mr.  Lee 
there  several  times  myself  when  he  was  working  for  me.  " 

As  already  stated,  the  sole  act  of  incompetency  or  of  neg- 
ligence complained  of  is  the  failure  of  SewarS  to  notify 
plaintiff's  crew  that  the  train  was  to  be  made  u[)  from  both 
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ends.  But  it  cannot  be  denied  that  Barry,  the  switchman  of 
plaintiff's  crew,  knew  this,  and  it  must  follow  that  any  further 
notice  or  caution  was  unnecessary.  The  learned  circuit  judge 
was  therefore  correct  in  instructing  the  jury  that  there  was 
no  evidence  showing  the  negligence  of  Seward.  The  court 
made  no  ruling  upon  the  question  of  the  incompetency  of  the 
yardmaster,  but  it  it  had  been  important  to  instruct  the  jury 
upon  this  point  he  should  have  instructed  them  that  the  evi- 
dence failed  to  make  any  case.  The  uncontradicted  evidence 
is  that  Seward  had  been  in  the  emplo}*  of  the  company  for 
about  18  years  in  and  about  this  yard.  He  was  first  messcn- 
senger  boy,  then  successively  omce  boy,  number  taker,  car 
distributor,  clerk  in  trainmaster's  office,  chief  clerk  for  train 
master,  from  which  last  position  he  was  appointed  as  yard- 
master.  During  this  time  vAuch  of  his  woric  was  in  the  yard, 
and  it  is  beyond  controversy  that  he  was  familiar  with  the^man- 
ner  of  the  work,  the  location  of  the  tracks,  and  the  movement 
and  the  handling  of  the  cars.  It  is  too  manifest  for  argu- 
ment that  the  simple  work  of  making  up  these  trains  is  not 
difficult  nor  complicated,  and  that  in  knowledge  and  experi- 
ence Mr.  Seward  was  competent  to  do  it.  There  is  no  evi- 
dence tending  to  show  that  this  experience  of  Mr.  Seward 
was  not  sufficient  to  qualify  him  for  the  position  of  yardmas- 
ter. There  was  therefore  no  evidence  upon  whicl^  to  bnse  a 
charge  that  the  defendant  had  employed  a  yardmaster  whom 
the  V  knew  or  should  have  known,  to  be  incompetent.  Neil  her 
is  tfiere  any  claim  on  the  part  of  the  plaintiff  that  he  had  had 
become  incompetent  after  his  appointment.  No  act  of  incom- 
petencj^  is  shown.  The  plaintiff  s  case  in  this  regard  rests 
solely  upon  the  testimony  of  four  witnesses  that  Seward  had 
the  reputation  among  the  yardmen  of  being  incompetent. 
They  base  this  reputation  entirely  upon  the  fact  that  he  had 
no  experience  as  a  switchman.  Plaintifi[,  though  he  had  been 
employed  there  daily  for  a  month,  had  never  heard  of  thiis 
reputation.  The  further  significant  fact  is  that  none  of  these 
witnesses  made  any  complaint  or  protest  against  the  employ- 
ment of  Mr.  Seward.  Is  it  the  law  that  one  who  has  had  no 
experience  as  a  switchman  is  incompetent  to  fill  the  position 
of  yardmaster?  I  can  find  no  reason  or  authority  lor  such 
a  rule.    Judgment  should  be  affirmed,  with  costs. 

Champlin,  C.  J.,  concurred  with  Grant,  J. 

•  Injury  to  Employes  Through  Negligence  of  Incompetent  Fellow  ServantSi 

Knowledge  of  Incompetency  by  Injured  Employe — Instruction.— \vs.  Bon- 
ner V,  Whilcomb.  (Tex.  March  10,  1891),  15  S.  W.  Rep.  899.  it  appeared  thai 
an  engineer  was  injured  through  the  negligence  of  a  conductor  on  another 
train.  There  was  no  evidence  that  the  engineer  had  any  opportunity  to 
learn  that  the  conductor  was  incompetent.    Held,  that  it  was  proper  for 


Digitized  by  LjOOQ  IC 


TOL.  48]  MASTER  AND   SERVANT.  363 

the  court  to  refuse  to  instruct  the  jury  that  if  the  engineer  had  equal 
chance  with  the  railroad  company  to  know  the  character  of  the  conductor 
and  the  danger  of  his  employment,  and  failed  to  notify  the  railroad  com- 
pany, the  latter  was  not  liable. 

Existence  of  Proper  Regulations — Liability  of  Master, — In  Bonner  v. 
Whitcomb.  (Tex.  March  10.  1891),  15  S.  W.  Rep.  899,  it  was  held  that  the 
existence  of  proper  regulations  established  by  the  master  and  the  fact  that 
personal  injuries  to  an  employe  occurred  in  consequence  of  violation 
thereof  by  an  incompetent  fellow  employe,  will  not  preclude  a  recovery  by 
the  injured  servant,  if  the  employer  knew  of  the  fellow  servant's  incpmpe- 
tcncy. 

Complaint  by  Switchman  to  Yard  Master  of  Fireman* s  Incompetency — 
Reliance  on  Promise  of  Superior,— The^  rule  that  a  servant  in  entering  the 
service  accepts  ,the  ordinary  hazards  and  danger  of  his  occupation,  and 
that  if,  with  knowledge  of  defects  in  the  machinery  and  appliances  fur- 
nished by  the  employer,  or  of  the  unusual  dangers  of  the  occupation,  he 
continues  in  the  employment,  he  will  be  regarded  as  assuming  the  dan- 
gers, and  cannot  recover  for  injuries  arising  therefrom,  does  not  apply  to 
a  case  where  the  employer  (a  railroad  company)  is  notified  bv  a  switch- 
man of  the  incompetency  of  a  fireman  who  has  been  permitted  to  operate 
an  engine  in  switching  cars,  and  who  refuses  to  work  if  the  fireman  is  al- 
bwed  to  continue  so  to  do,  and  who,  in  reliance  upon  the  promise  of  the 
company  that  he  shall  not,  continues  his  work,  and  is  injured  while  the 
fireman  is  running  the  engine  without  his  knowledge,  the  immediate  cause 
•f  such  injury  being  the  neeligence  of  the  fireman.  Lyttle  v,  Chicago  &^ 
West  Michigan  'R.  Co.,  84  Nlich.  289. 

Retefition  by  Company  of  Employe  Whose  Acts  Caused  Injury  to  Another 
■—Ratification, — Performance  of  a  wrongful  or  negligent  act  by  a  servant, 
for  which  his  employer  is  not  liable  at  the  time  the  act  is  committed,  does 
not  become  the  act  of  the  employer  afterwards,  simply  because  he  refuses 
to  discharge  the  servant.    Gulf  C.  &  S.-F.  R.  Co.  v.  Kirkbride,  79  Tex.  457. 

Engineer  Allowing  Fireman  to  Operate  Engine. —  In  Thompson  v.  Lake 
Shore  &  M.  S.  R.  Co.,  84  Mich.  281.  it  is  ruled  that,  in  the  absence  of  any 
evidence  tending  to  show  that  a  locomotive  engineer  was  guilty  of  negli- 
gence in  allowing  his  fireman  to  operate  the  engine  at  the  time  the  plaint- 
iff was  injured  in  attempting  to  couple  cars,  and  which  alleged  negligence 
is  the  gist  of  plaintiff's  action,  a  verdict  should  be  directed  for  the  defend- 
ant. The  court  said  :  **  It  is  not  contended  that  it  is  necessarily  negligent 
to  allow  the  fireman  to  run  the  engine.  The  proof  showed  that  this  is 
customary,  and  sometimes  necessary,  and  that  it  is  the  way  in  which  fire- 
men are  educated  to  be  engineers.  If  it  is  ever  safe  to  allow  a  fireman  to 
handle  an  engine,  it  must  be  when,  as  in  this  case,  it  is  done  under  the  im- 
mediate direction  of  the  engineer.  Whether  it  was  negligent  to  allow 
this  particular  fireman  to  run  the  engine,  or  not.  must  depend  on  whether 
he  had  had  such  experience  in  the  work  as  to  make  him  reasonably  safe 
and  fit  for  it.  There  is  no  evidence  of  his  unfitness.  The  plaintiff  put  in 
no  evidence  on  the  subject,  but  the  defendant  put  in  evidence  that  he  had 
been  employed  by  the  defendant  about  20  months  as  a  fireman,  and  6 
months  as  a  brakeman  ;  that  he  had  been  accustomed  to  handling  the  en- 
gine on  which  he  was  at  work  more  or  less,  and  that  he  was  entirely  com- 
petent to  do  so.  That  being  so,  there  was  no  evidence  to  show  that 
Moore,  the  engineer,  was  guilty  of  negligence  in  allowing  the  fireman  to 
operate  the  engine  on  the  occasion  in  question.  As  this  was  the  gist  of 
the  plaintiff's  actions,  the  entire  failure  of  proof  upon  this  p)oint  made  it 
the  duty  of  the  circuit  judge  to  direct  a  verdict  tor  the  defendant." 

Youthful  Telegraph  Operator. — The  fact  that  a  telegraph  operator  is 
but  seventeen  years  of  age  is  insufficient  to  make  his  employment  by  a 
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railroad  company  a  neglect  of  its  duty  to  its  other  employes,  where  it  ap- 
pears that  such  operator  has  had  a  year's  experience,  is  perfectly  conver- 
sent  with  the  rules  and  is  a  first  class  operator.  Sutherland  v,  Troy  &  B. 
R.Co..  125N.  Y.737. 

Ofu  Armed  Brakeman.—li  a  yardmaster  acting  as  brakeman  on  a  car 
being  moved,  has  only  one  arm,  and  the  evidence  shows  that  he  failed  to 
control  and  check  the  speed  of  the  moving  car,  although  no  defect  in  the 
brake  was  discovered,  whereby  a  car  repairer  was  injured,  it  is  a  questioi 
for  the  Jury  whether  he  was  a  competent  brakeman.  Louisville  ft  N.  R. 
Co.  V.  Davis,  91  Ala.  487. 


Pearson 

V. 

Chicago,  Milwaukee  &  St.  Paul  R.  Co. 

(Minnesota  Supreme  Courts  July  77,  i8gi^ 

Fellow  Servants— Statutory  Liability — Use  and  Operation  of  Railroad*— A 
crew  of  sectionmen,  of  which  plaintiff  was  one,  was  engaged  in  loading 
railroad  iron  from  the  ground  upon  a  flat  car,  when  some  of  the  cmwneji- 
ligently  let  one  of  the  iron  rails  fall  upon  plaintiff's  arm.  Held,  that  the 
injury  was  not  the  result  of  any  danger  peculiar  to  or  directly  connected 
with  the  use  and  operation  of  the  railroad,  and  hence  not  within  the  pro- 
visions of  chapter  13,  Laws  1887.  making  railroad  companies  liable  to  an 
employe  for  injuries  caused  by  the  negligence  of  a  co-employe. 

Appeal  from  Hennepin  District  Court. 
F.  D.  Larrabee,  for  appellant. 
W.  H.  NorriSy  for  respondent. 

Mitchell,  J. — This  action  was  brought  to  recover  dam- 
ages for  personal  injuries  received  by  plaintiff  while  in  the 
€Me  lUted  employment  of  the  defendant,  through  the  negli- 
*** '  "  gence  of  his  co-employes.  When  the  plaintiff's 
counsel  closed  his  opening  statement  to  the  jury,  the  court 
dismissed  the  action  upon  the  ground  that  upon  the  facts 
stated  the  defendant  was  not  liable.  The  only  question  is 
whether  the  case  comes  within  the  provisions  of  chapter  13. 
Laws  1887,  making  railroad  companies  liable  to  an  employe 
for  injuries  caused  by  the  negligence  of  a  co-employe.  Briefly 
stated,  the  facts  were  that  a  crew  of  sectionmen,  of  which 
plaintiff  was  one,  was  engaged  in  loading  railroad  iron  from 
the  ground  upon  aflat  car,  when  some  of  the  crew  negligently 
let  one  of  the  iron  rails  fall  upon  plaintiff's  arm.  As  is  well 
understood,  the  general  duty  of  sectionmen  is  to  repair  the 
railway  track  and  roadbed,  and  the  iron  which  they  were 
loading  in  this  instance  was  designed  to  replace  other  iron  to 
be  removed  from  the  track.  The  construction  of  this  act  has 
been  considered  by  us  in  several  cases,  in  which  we  have  in- 
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variably  held  that  it  applies  only  to  the  peculiar  hazards  in- 
cident to  the  use  and  operation'  of  railroads,  and 
was  designed  exclusively  for  the  benefit  of  those  JJiV/ciJJJ  ' 
who,  in  course  of  their  employment,  are  exposed  to  with  mm  «■« 
such  hazards,  and  whose  injuries  are  caused  there-  opermtioaor 
by ;  in  short,  that  the  statute  includes  only  the  cases  '*""»*^- 
of  servants  exposed  to  and  injured  by  the  dangers  peculiar  tr> 
the  use  and  operation  of  railroads.  It  is  not  necessary  to  re- 
cur again  to  the  reasons  which  led  us  to  adopt  this  construc- 
tion. In  Lavallee  z;^St.  Paul,  M.  &  M.  R.  Co.,*  40  Minn.  249, 
38  Am.  &  Eng.  R.  Cas.  115,  the  decedent,  who  was  employed 
as  a  boiler  maker's  helper  in  the  railroad  shops,  was  directed 
by  the  boiler-maker  to  pick  up  some  rubbisn  near  a  dead  lo- 
comotive then  standing  on  a  track  which  ran  into  the  boiler 
shop.  While  so  engaged,  the  smokestack  (which  two  men 
were  removing)  fell  upon  him  and  killed  him.  We  held  that 
the  case  did  not  come  within  the  statute.  In  Johnson  v.  St. 
Paul  &  D.  R.  Co.,  43  Minn.  222,  the  facts  were  that  a  crew  of 
men,  of  which  plaintiff  was  one,  were  engaged  in  repairing  a 
railroad  bridge,  and  in  performing  the  work  it  was  necessary 
to  leave  the  draw  partly  open.  Through  the  neeligeace  of 
one  of  the  crew,  the  draw  was  left  unfastened,  andwas  blown 
shut  by  the  wind,  and  injured  the  plaintiff  while  at  work  be- 
tween the  stationar]^  part  of  the  bridge  and  the  draw.  This 
was  also  held  not  within  the  statute.  In  Smith  v.  St.  Paul  iV: 
D.  R.  Co.,  44  Minn.  17,  while  the  plaintiff,  with  other  section- 
men,  was  in  the  act  of  removing  their  hand  car  from  the  rail- 
road track,  he  was  struck  by  the  engine  of  a  moving  freight 
train.  The  injury  was  held  to  be  the  result  of  a  danger  pe- 
culiar to  the  use  and  operation  of  the  railroad,  to  which  the 
ElaintiS  was  exposed  in  the  course  of  his  employment,  and 
ence  within  the  statute.  In  Steffenson  z/.  Chicago,  M.  &  St. 
P.  R.  Co.,  45  Minn.  355,  the  plaintiff  and  others  were  employed 
as  section  hands,  who,  with  their  tools,  were  carried  to  and 
from  their  work  on  a  hand  car.  While  they  were  passing 
over  defendant's  track  on  the  hand  car,  one  of  the  crew  neg- 
ligently pushed  against  the  plaintiff,  throwing  him  off  the  car. 
We  held  that  the  injury  was  the  result  of  a  danger  incidental 
and  peculiar  to  the  use  and  operation  of  railroads,  and  hence 
that  the  case  was  within  the  statute, — the  same  result  arrived 
at  by  the  supreme  court  of  the  United  States  in  a  similar  case 
arising  in  Iowa,  after  a  full  examination  of  all  the  decisions  of 
the  supreme  court  of  that  state  construing  their  statute,  which 
is,  in  express  terms,  substantially  the  same  as  ours  as  con- 
strued  bv  this  court.  Chicago,  M.  &  St.  P.  R.  Co.  v.  Artery. 
137  U.  S.  508,  44  Am.  &  Eng.  R.  Cas.  573.  We  are  of  opinion 
that,  upon  its  facts,  the  present  case  is  not  distinguishable  in 
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principle  from  the  Lavallee  and  Johnson  Cases.  While  in  a 
certain  sense  it  may  be  said  that  sectionmen  who  repair  the 
track  are  engaged  in  operating  the  railroad,  yet,  in  this  case, 
the  plaintiff's  injury  was  not  the  result  of  any  risk  or  danger 
peculiar  to  or  directly  connected  with  the  use  and  operation 
of  the  railroad.  The  risks  to  which  he  was  exposed,  and 
which  caused  his  injury,  were  not  different  from  those  to 
which  any  one  is  subjected  who,  with  others,  is  engaged  in 
loading  or  unloading  like  ponderous  articles.  As  suggested 
by  the  trial  court,  the  dangers  to  which  he  was  exposed  were 
precisely  the  same  as  if  he  and  other  employes  of  a  manufac- 
turing company  had  been  engaged  in  loacling  railroad  iron 
upon  a  flat  car  lor  shipment  from  the  factory.     Order  affirmed. 

Construction  of  the  Minnesota  and  Iowa  Statutes  Abrogating  the  Fellow 
Servant  Rule  as  to  Railroad  Companies.— See  note,  44  Am.  &  Kng.  K.  Ca& 
590  and  cases  cited  ;  Chicago,  M.  &  St.  P.  R.  Co.  v.  Artery.  (U.  S.)  44  Am. 
&  £ng.»R.  Cas.  573;  Smith  v,  Humeston  &  S.  R.  Co.  (Iowa),  41  Am.* 
Eng.  K.  Cas.  278 ;  Whalen  v.  Chicago,  R.  I.  &  P.  R.  Co.  (Iowa),  38  Id. 
141,  note  146. 

Under  chap.  13  of  the  Minnesota  Laws  of  1887,  making  railroad  com- 
panies liable  to  one  servant  for  an  injury  sustained  by  him  in  consequence 
of  the  negligence  of  a  fellow  servant,  a  railroad  section  hand,  whose  duties 
require  the  use  of  a  hand-car  and  who  is  injured  through  the  negligence 
of  a  fellow  servant  in  operating  it,  may  recover  from  the  railroad  company. 
Steffenson  v,  Chicago.  M.  &  St.  P.  R.  Co.,  45  Minn.  355.  The  court  said : 
"  The  construction  we  have  given  the  statute  referred  to — notably  in  La- 
vallee V,  St.  Paul  M.  &  M.  R.  Co..  40  Minn.  249,  38  Am.  &  Eng.  R.  Cas. 
115;  Johnson  v.  St.  Paul  &  D.  R.  Co.,  43  Minn.  222  ;  and  Smith  v.  St.  Paul 
&  D.  R.  Co.,  44  Mmn.  17. — is  that  it  incUides  the  cases  of  servants  exposed 
to  and  injured  by  the  dangers  peculiar  to  the  use  and  operation  of  rail- 
roads. The  defendant  argues  that  those  dangers  are  such  only  as  are  in- 
cident to  the  running  of  trains.  From  the  running  of  trains  propelled  by 
locomotives  at  high  rates  of  speed  arises,  undoubtedly,  the  greatest  dan- 
ger to  which  those  engaged  in  operating  railroads  are  exposed.  But  they 
are  not  the  only  ones  incidental  and  peculiar  to  the  business.  Other  per- 
sons than  those  running  the  trains  are  to  be  regarded  as  engaged  in.  and 
exposed  to  the  dangers  of,  operating  the  railroad.  The  men  whose  busi- 
ness It  is  to  keep  the  track  in  repair  tor  the  trains  to  run  over — switchmen, 
men  engaged  in  making  up  trains,  and  moving  the  cars  back  and  forth  in 
the  yards  and  on  side  tracks— are  all  engap^ed  in  operating  the  railroad: 
and  they  are  all  exposed  to  dangers  peculiar  to  that  business.  Section- 
men,  as  well  as  engineers,  conductors,  firemen,  and  brakemen.  are  operat- 
ing the  railroad.  Their  duties  are  peculiar  to  that  business,  unlike  those 
pertaining  to  any  other  business ;  and  there  are  dangers  pieculiar  to  those 
duties,  unlike  the  dangers  that  attend  any  other  business.  They  employ 
modes  and  instrumentalities  in  performing  their  duties  that  are  not  em- 
ployed in  any  other  business ;  and  whatever  dangers  are  incident  to  the 
employment  of  such  modes  and  instrumentalities  are  to  be  r^;arded  as 
peculiar  to  their  business.  The  employment  of  hand-cars  capable  of  a 
high  rate  of  speed,  run  upon  railroad  tracks,  is  peculiar  to  the  business  of 
operating'  railroads.  While  it  may  not  be  so  dangerous  to  ride  upon  or 
operate  a  hand  car  as  to  ride  upon  or  operate  a  locomotive  or  a  train  pro- 
pelled by  a  locomotive,  it  must  be  apparent  that  there  is  danger  in  it,  and 
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that  such  danger  is  one  of  those  incident  and  peculiar  to  the  business  in 
which  hand-cars  are  used ;  and,  because  this  is  so,  the  case  of  one  injured 
by  the  use  of  a  hand-car  is  within  the  statute." 

In  Njus  V.  Chicago,  M.  &  St.  P.  R.  Co.  (Minn.,  August  10,  1891),  49  N. 
W.  Rep.  527,  it  appeared  that  the  plaintiff,  while  working  for  the  delend- 
ant  as  a  section  roan,  was  injured  in  the  state  of  Iowa  through  the  negli- 
^nce,  as  alleged,  of  others  of  the  section-men  with  whom  he  was  work- 
mg.  The  crew  were  ordered  to  go  upon  a  train  of  four  fiat  cars  loaded 
with  railroad  iron  ;  then,  stopping  at  various  points,  the  men  threw  oif  a 
sufficient  number  of  bars  to  repair  the  track  at  each  point.  At  one  of 
these  points  the  plaintiff  was  injured  in  consequence  of  the  negligent  man- 
ner in  which  the  other  men  working  with  him  let  one  of  the  bars  drop. 
The  court  held  that  the  case  came  within  the  statute  of  Iowa  prescribing 
the  liability  of  railroad  companies  for  injuries  caused  by  the  negligence  of 
its  employes,  as  construed  by  the  supreme  court  of  that  state,  and  the 
plaintia  was  entitled  to  recover.  The  court  said  :  "  The  court  of  that 
state  have  had  similar  difficulties  in  construing  and  applying  their  statute 
to  those  we  have  had  in  construing  and  applying  ours.  Of  course,  the  de- 
cisions of  this  court,  upon  our  statute,  do  not  determine  the  question;  but 
it  must  be  determined  by  the  decisions  in  Iowa  whether  they  are  in  accord 
with  the  decisions  in  this  state  or  not.  The  cases  coming  before  the  su- 
preme court  in  that  state,  in  which  the  statute  has  been  held  to  apply, 
have  generally  been  cases  where  the  injury  was  in  some  way  connected 
with,  or  caused  by,  the  movement  or  operating  of  trains.  But  there  are 
other  cases  in  which  the  court  held  the  statute  to  apply,  although  the  in- 
jury was  not  caused  by  the  actual  moving  or  operating  of  trains.  Thus  in 
Deppe  V.  Chicago,  R.  I.  &  P.  R.  Co.,  36  Iowa,  52,  it  was  held  that  an  em- 
ploye engaged  in  connection  with  a  dirt  train,  injured  while  loading  a  car, 
though  It  was  standing  still,  by  the  fall  of  an  impending  bank  of  earth, 
could  recover;  and  in  the  case  of  Smith  v,  Humeston  &  S.  R.  Co.,  78 
Iowa.  583,  41  Am.  &  Eng.  R.  Cas.  278,  the  latest  case  to  which  we  are  re- 
ferred, that  it  applied  to  a  section-man  whose  duty  it  was  to  ride  on  the 
train,  and  remove  obstructions  (of  snow)  as  they  were  encountered,  and 
who,  while  the  train  was  standing  still,  was  injured  by  stepping  upon  the 
platform  of  a  car,  where  he  had  a  right  to  go,  in  consequence  of  its  unsafe 
condition.  There  are  also  other  cases,  such  as  Potter  v,  Chicago,  R.  I.  & 
P.  R.  Co.,  46  Iowa.  399;  Smith  v.  Burlmgton,  C.  R.  I.  &  P.  R.  Co.,  59 
Iowa,  73,  6  Am.  &  png.  R.  Cas.  149;  Foley  v.  Chicago,  R.  I.  &  P.  R.  Co., 
64  Iowa,  644;  Malbne  v.  Burlington,  C.  R.  &  N.  R.  Co.,  65  Iowa,  417.  17 
Am.  A  Eng.  R.  Cas.  644;  Luce  v,  Chicago,  St.  P.  M.  &  O.  R.  Co.,  67  Iowa, 
75:  Matson  v,  Chicago,  R.  I.  &  P.  R.  Co.,  68  Iowa.  22 ;  Stroble  v.  Chi- 
cago. M.  &  St.  P.  R.  Co.,  70  Iowa,  555,  28  Am.  &  Eng.  R.  Cas.  510,— in 
which,  though  the  servant  was  working  on  or  about  the  railroad  or  the 
cars,  his  work  was  not  directly  connected  with  the  movemant  of  trains, 
and  be  was  not  injured  by  sucn  movement,  it  was  held  that  the  case  was 
not  within  the  statute.  It  is  perhaps  hard  to  distinguish  some  of  these 
cases  from  those  of  Deppe  and  Smith.  This  case  is  more  like  the  Deppe 
and  Smith  Cases  than  most  of  the  others  cited.  The  plaintiff  was  work- 
ing on  the  train,  which,  as  we  understand  the  case,  was  on  defendant's 
main  track,  and  in  the  way  of  trains  running  upon  that  track,  and  the 
work  of  the  section-men  had  to  be  done,  doubtless  with  reference  to  their 
being  on  the  track  and  to  the  necessity  of  getting  out  of  the  way  of  regu- 
lar trains.  From  our  examination  of  the  Iowa  decisions,  we  are  satisned 
that,  were  the  case  before  the  supreme  court  of  that  state,  it  would  sustain 
plaintiff's  action." 
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Georgia  Railroad  &  Banking  Co. 


Brown. 

{S6  Georgia^  J20,) 

N«gligttn6«  of  Fellow  Servant— Statutory  Liability  of  Railroad  Company.— 

Under  the  statute  law  of  Georgia,  a  railroad  company  is  liable  for  inju- 
ries to  an  employe  caused  by  the  negligence  of  a  fellow  servant,  whether 
such  injuries  are  connected  with  the  running  of  trains  or  not. 

Error  from  Richmond  Superior  Court. 
/.  B.    Cummin^  and  Bryan  &  Cutnming^  for  plaiotifif   in 
error. 

Twiggs  &  Vedery^  for  defendant  in  error. 

Blandford,  J. — Brown  was  employed  by  the  Georgia 
Railroad  &  Banking  Company  to  work  in  its  shops,  and  was 
cm«  tutai.  injured  by  the  falhng  of  a  certain  piece  of  timber 
upon  his  foot,  caused  by  reason  of  the  alleged  negli- 
gence of  one  of  the  employes  of  the  company  in  faihng  to 
take  hold  of  the  timber,  whereby,  in  consequence  01  its 
weight,  it  fell  upon  his  foot,  and  crushed  it.  A  verdict  was. 
had  for  the  plaintiff,  and  the  railroad  company  moved  for  a 
new  trial,  which  was  refused  by  the  court,  and  it  excepted, 
and  says  the  court  erred  in  refusing  to  grant  a  new  trial 
upon  each  and  every  ground  of  its  motion. 

1.  It  is  alleged  in  tne  motion  for  a  new  trial  that  the  ver- 
dict is  contrary  to  evidence  and  the  principles  of  equity  and 

justice,  and  strongly  and  decidedly  against  the 
^*rt^V»Tfi-  ^veiffht  of  the  evidence.  Looking  to  the  testimony 
lesM.        "  in  the  case,  we  find  that  the  same  is  somewhat 

conflicting ;  but  we  think  there  was  sufficient  evi- 
dence to  sustain  the  verdict,  and  therefore  the  plaintiff  in 
error  can  take  nothing  by  the  first  three  grounds  of  the 
motion  for  a  new  trial. 

2.  The  next  error  complained  of  is  that  the  court  erred 
in  refusing  to  charge  the  jury,  at  the  request  of  counsel  for 
MUwaer-  ^^^  plaintifif  in  error,  as  follows:  "If  the  injury 
fMU-Gw-  ^o  the  plaintiff  would  not  have  resulted  except  by 
■traeiiMor  the  negligence  of  a  fellow  servant,  and  such  negli- 
«Mrsu  aut-  gence  of  the  fellow  servant  caused  the  injury,  ne 
■*••  cannot  recover."  Upon  this  ground  of  error  this 
court  was  asked  to  review  the  case  of  Georgia  R.  Co.  v. 
Ivey,  73  Ga.  499,  28  Am.  &  Eng.  R.  Cas.  392.     in  looking  at  , 
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that  case  it  will  be  seen  that  the  same  able  counsel  asked 
this  court  to  review  the  decision  in  the  case  of  Thompson  v. 
Central  R.  &  Banking  Co.,  54  Ga.  509,  in  which  case  it  was 
held  :  (ij  *'  A  railroad  company  is  liable  for  injuries  to  the 
person  01  an  employe  by  the  negligence  or  misconduct  of 
other  employes  of  the  company,  whether  such  injuries  are 
connected  with  the  running  of  trains  or  otherwise.'.'  (2) 
•*  The  only  distinction  made  in  the  Code  between  an  employe 
so  injured  and  other  persons  so  injured  is  that  the  employe 
must  be  wholly  blameless  to  authorize  a  recovery;  others 
may  recover,  though  partly  at  fault."  In  the  case  in  73  Ga. 
(Georgia  R.  Co.  v.  Ivey,  stipra^  the  decision  in  Thompson's 
Case  was  reviewed,  at  the  request  of  the  able  counsel  for  the 

t)laintiff  in  error,  and  the  court  held  that,  **  under  the  statute 
aw  of  this  state,  a  railroad  company  is  liable  for  injuries  to 
the  person  of  an  emplove  by  the  negligence  or  misconduct 
of  other  employes  of  tlie  company,  without  negligence  on 
his  part,  whether  such  injuries  are  connected  with  the  run- 
ning of  trains  or  not.  That  decision  has  stood  for  nine  jears, 
and  the  doctrine  of  stare  decisis  applies."  The  decision  in 
Thompson's  Case  was  made  in  1875,  and  has  now  stood  for 
15  jears.  There  has  been  no  attempt  on  the  part  of  the 
legislature  to  alter  the  construction  of  the  statutes  of  this 
state  which  were  therein  passed  upon  by  this  court,  and  we 
do  not  feel,  under  the  circumstances  of  this  case,  that  we 
should  interpose  now  to  place  a  different  construction  upon 
those  statutes  than  was  done  in  that  case.  We  think  the 
reasoning  of  Chief  Justice  Jackson  in  the  case  of  Georgia 
R.  Co.  V.  Ivey,  supra^  are  correct,  and  we  will  not  further 
inquire  as  to  the  correctness  of  the  decision  in  Thompson  v. 
Central  R.  &  Banking  Co.;  and,'  while  we  have  carefully  con- 
sidered the  decision  sought  to  be  reviewed,  we  have  been 
led  to  the  conclusion  that  under  the  statutes  of  this  state, 
and  for  the  rqasons  stated  in  that  decision,  the  ruling  therein 
was  correct.     It  is  therefore  sustained.     Judgment  affirmed. 

Construction  of  Georgia  Statute  Abrogating  Common  Law  Doctrine  at  to 
Co-tervant.— See  Central  R.  Co.  v.  Mitchell  (Ga.)  i  Am.  &  Eng.  R.  Cas. 
i4S;  note,  44  Am.  &  Eng.  R.  Cas.  591. 
4B  A.  &  E.  R.  Gas.— 34 


Digitized  by  LjOOQ  IC 


370  COFFEE  V.  NEW  YORK,  N.   H.  &  H.   R.  CO.     [VOL.  48 


Coffee 

V. 

New  York,  New  Haven  &  Hartford  R.  Co. 

(Massachusetts  Supreme  Judicial  Court,  Nov.  ^5,  i8gi^ 

Injury  to  Employe— Defective  Condition  of  Works— Employers  Liability 

Act.— Under  the  Mass.  St.  (Laws  1887.  chap.  270),  declaring  that  an  em- 
ploye has  a  right  of  action  against  his  employer  for  injuries  caused  by  rea- 
son of  any  defect  in  the  condition  of  the  ways,  works,  or  machinery  con- 
nected with  or  used  in  the  business  of  the  employer,  an  employe  is  not 
entitled  to  recover  unless  there  is*some  defect  in  something  which  can  be 
said  to  be  provided  by  the  employer.  Accordingly,  where  an  employe  of 
a  railroad  company  is  mjured  by  reason  of  a  defect  in  thebrake-wheel  of  a 
car.  not  owned  by  the  company  employing  him.  and  which  was  merely  an 
isolated  empty  car,  on  its  way  to  take  its  place  in  a  train  to  be  delivered 
to  its  owner,  another  railroad  company,  such  car  does  not  fall  within  the 
enumeration  of  the  statute. 

Same— Negligence  of  Person  Having  8uperintendency>-Evidence.— Under 
St.  Mass.  18^7,  chap.  270,  giving  an  employe  a  right  of  action  against  his 
employer  where  he  is  injured  "  by  reason  of  the  negligence  of  any  person 
in  the  service  of  the  employer  entrusted  with  exercising  superintendency, 
and  whose  sole  or  principal  duty  is  that  of  superintendence,"  it  was  error 
for  the  court  to  exclude  testimony  that  it  was  customary,  in  the  yards  of 
a  railroad  company,  not  to  inspect  cars  coming  from  tne  direction  from 
which  the  car  on  which  the  plaintiti  was  injured  came,  since  such  evidence 
might  tend  to  show  that  plaintiff's  injury  was  caused  by  reason  of  thcn^ 
ligence  of  a  person  in  the  service  of  the  company  entrusted  with  the  exer- 
cise of  superintendency,  within  the  meaning  of  the.statute. 

Exceptions  from  Hampden  Superior  Court- 
Action  for  damages  sustained  by  plaintiff  while  in  the  em- 
ploy of  defendant.    Judgment  for  defendant.     Plaintiff  ex- 
cepts. 
James  B.  Carrolly  for  plaintiff. 
George  M.  Stearns^  for  defendant. 

Allen,  J. — The  declaration  originally  contained  four 
counts.  The  first  two  counts  were  at  common  law,  and  these 
at  the  trial  were,  for  some  reason  not  disclosed, 
€Meiiut«d.  stricken  from  the  delaration;  and  are  therefore  not 
before  us.  The  third  and  fourth  counts  were  framed  under 
the  employers'  liability  act,  (St.  1887,  chap.  270.)  The  right 
of  an  employe  to  maintain  an  action  under  this  statute  is  not 
identical  with  his  right  to  maintain  an  action  at  common 
law.     It  may  be  greater,  or  it  may  be  less.     The  statute  pro- 
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vides  that  in  certain  specified  cases  "  the  employe  shall  have 
the  same  right  of  compensation  and  remedies  against  the  em- 
ployer as  if  the  employe  had  not  been  an  employe  of,  nor  in 
the  service  of,  the  employer,  nor  engaged  in  its  work  "  In 
other  words,  in  the  cases  specified,  the  defense  of  common 
employment  with  the  person  through  whose  negligence  the 
injury  was  caused  is  taken  away.  The  plaintiff,  seeking  to 
avail  himself  of  the  benefit  of  this  act,  must  bring  himself 
within  its  provisions,  and  show  that  his  case  falls  within  the 
cases  specified  therein.  The  first  class  of  cases  specified  is 
where  the  injury  is  caused  "by  reason  of  any  delect  in  the 
condition  of  the  ways,  works;  or  machinery  connected  with 
or  used  in  the  business  of  the  employer."  The  injury  to  the 
plaintiEf  was  caused  by  reason  of  a  defect  in  the  brake-wheel 
of  a  freight  car.  The  question,  therefore,  arises  whether  the 
freight  car  was  a  part  of  the  ways,  works,  and  machinery 
connected  with  or  used  in  the  business  of  the  defendant. 
The  freight  car  was  the  property  of  the  Central  Vermont 
Railroad  Company.  There  was  evidence  tending  to  show 
that  it  was  received  on  the  morning  of  July  28,  1890,  loaded, 
by  the  defendant  at  Springfield,  from  the  Connecticut  River 
Railroad  Company,  which  owned  a  connecting  railroad  run- 
ning  to  the  north.  Apparently  the  car  had  been  taken  by  the 
defendant  loaded  over  its  road  to  Windsor,  Conn  ,  and  there 
unloaded.  At  an}'^  rate,  it  was  taken  empty  by  the  defendant 
from  Windsor  to  Springfield,  and  arrived  there  on  the  after- 
noon of  July  29.  Apparently,  it  was  to  be  delivered  at 
Springfield  to  the  Connecticut  River  Railroad  Company,  to 
be  taken  back  to  Vermont.  The  accident  to  the  plainfifi  oc- 
curred in  the  defendant's  yard  at  Springfield.  According  to 
his  own  testimony,  he  was  assisting  in  switching  cars  about 
the  yard,  and  it  was  his  duty  to  get  upon  the  moving  cars  as 
they  were  switched  out,*and  ride  them ;  that  is,  to  get  on 
them,  and  put  on  the  brake  so  that  they  would  riot  crash  up 
against  the  cars  ahead.  He  had  ridden  one  or  two  cars,  and 
jumped  from  the  top  of  a  car  which  was  standing  still  upon 
a  moving  car  going  north,  and  was  in  the  act  01  setting  up 
the  brake,  when  the  brake-wheel  and  nut  came  off,  and  he 
was  thrown  to  the  ground,  and  injured.  By  this  we  under- 
stand that  the  car  from  which  he  fell  was  at  the  time  discon- 
nected  from  all  other  cars,  and  had  been  propelled,  and  was 
on  its  way  to  take  its  place  in  a  train  of  cars  to  be  delivered 
tothe  Connecticut.River  Railroad  Company.  It  was  merely 
an  isolated  empty  car,  which  was  to  be  returned  to  its  owner. 
There  is  nothing  further  to  show  the  terms  or  contract  under 
iprhich  it  was  hauled  or  moved  by  the  defendant. 
The  facts  above  stated  are  not  sufficient  to  show  that  the 
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Ciar  at  the  time  of  the  accident  was  a  part  of  the  ways,  works, 
or  machinery  connected  with  or  used  in  the  bus- 
iiMrtautl!^^  iness  of  the  defendant.  The  want  of  ownership  by 
the  defendant  is  not  of  much  significance:  but  by 
the  terms,  "  ways,  works,  or  machinery  connected  with  or 
used  in  the  business  of  the  employer,"  we  understand  some- 
thing^ in  the  place,  or  means,  appliances,  or  instrumentalities 
provided  by  the  employer  for  doing  or  carrying  on  the  work 
which  is  to  be  done.  The  use  of  other  words  may  not  make 
the  meaning  clearer,  but  it  would  seem  that  there  must  be  a 
defect  in  something  which  can  in  some  sense  be  said  to  be  pro- 
vided by  the  employer.  Without  going  so  far  as  to  include  a 
car  received  from  another  road,  and  in  actual  use  by  the  de- 
fendant for  the  transpprtation  of  freight  for  which  the  defend- 
ant is  to  be  paid,  or  a  car  which  at  the  time  actually  forms  part 
of  a  train,  it  seems  to  us  that  this  car,  under  the  circum- 
stances stated,  did  not  fall  within  the  enumeration  of  the 
statute. 

It  remains  to  consider  whether  the  plaintifi's  case  comes 
within  the  second  class  of  cases  specified  in  the  statute ;  that 
is  to  say,  whether  there  was  evidence  to  show  that 
i^jiry  eftue4  his  injury  was  caused  "  by  reason  of  the  negligence 
byperMB  ^j  ^^y  persou  in  the  service  of  the  employer,  in- 
iBtoiiMM-  trusted  with  and  exercismg  supermtendency, 
BfidMw.  whose  sole  or  principal  duty  is  that  of  superintend- 
ence." The  plaintfflf  contends  that  it  was  the 
duty  of  the  defendant  to  furnish  competent,  sufficient,  and 
suitable  inspectors,  acting  under  proper  superintendence, 
rules,  and  instructions,  (Mackin  «/.  Railroad  Co.,  135  Mass. 
201 ;)  that  the  defendant's  method  of  inspection  was  imper- 
fect ;  and  that  it  was  a  question  of  fact  for  the  jury  whether 
or  not  he  was  injured  by  reason  of  the  negligence  of  the  su- 
perintendent of  inspectors,  or  an  insufficiency  in  the  rules  and 
mstructions.  It  is  to  be  observed  that  there  was  nothing  to 
show  that  the  inspectors  themselves,  who  were  provided  by 
the  defendant,  were  insufficient  in  number,  or  incompetent 
or  unsuitable  for  their  work.  King,  whose  special  duty  it 
was  to  inspect  the  tops  of  the  cars,  had  been  an  inspector  four 
or  five  years.  The  plaintiff  himself  had  worked  for  the  de- 
fendant three  years,  and  knew  all  the  inspectors.  King  was 
examined  as  a  witness.  There  was  at  the  trial  no  testimony, 
and,  so  far  as  appears,  no  suggestion,  that  he  was  incompe- 
tent. The  plaintiff,  however,  offered  to  ahow  that  the  train 
from  the  south,  of  which  the  car  in  question  had  formed  a 
part,  was  not  inspected  on  the  day  of  the  accident ;  and  a 
witness  employed  by  the  defendant  in  its  yard  was  also  asked 
by  the  plaintiff  what  was  the  custom  or  method  of  the  in- 
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spectors  in  the  yard  as  to  inspecting  cars  that  came  from  the 
south;  the  plaintiff  oflFering  to  prove  by  this  witness  that  no 
inspection  was  made  of  cars  coming  from  the  south.  The 
evidence  was  excluded.  If  this  evidence  which  was  offered 
would  have  tended  merely  to  show  an  omission  of  duty,  or 
negligence  in  the  performance  of  duty,  on  the  part  of  the  in- 
spectors on  a  single  occasion,  it  would  properly  have  been, 
excluded,  on  the  ground  stated  in  Makings  Case,  ubi  supra, 
that  the  inspectors  were  fello\y  servants  with  the  plaintiff, 
and  that  the  defendant  was  not  responsible  for  their  negli- 
gence. But  evidence  of  the  custom  or  method  of  the  inspec- 
tors as  to  inspecting  cars  that  came  from  the  south,  and  proof 
that  no  inspection  was  made  of  such  cars,  and  that  this  was 
the  custom  there,  would  have  a  tendency  to  show  the  rules, 
instructions,  and  superintendence  under  which  the  inspec- 
tors were  acting,  and  would  be  proper  for  the  consideration 
of  the  jury  in  this  aspect.  If  the  plaintiff  could  show  that, 
as  a  •matter  of  habit  or  custom,  no  such  inspection  was  made, 
and  that  the  safety  of  the  employes  required  such  inspection 
upon  the  arrival  of  all  trains  from  the  south,  a  legitimate  ar- 
gument might  be  addressed  to  the  jury  that  the  rules,  instruc- 
tions, and  superintendence  were  insufficient  to  provide  proper 
inspection.  The  determination  of  this  question  is  not  a  mat- 
ter of  law,  but  a  matter  of  fact ;  and  in  this  aspect  we  think 
there  was  error  in  excluding  the  evidence  which  was  offered.  ' 
The  defendant  contends  that  there  was  other  evidence  that 
this  train  from  the  south  and  this  car  were  in  fact  inspected. 
That  may  be  so  ;  but,  as  the  plaintiff  offered  to  show  the  con- 
trary, and  as  his  evidence  was  excluded,  it  cannot  now  be 
assumed  that  such  inspection  was  made.  The  defendant 
further  contends  that  a  suitable  and  proper  inspection  would 
not  have  detected  the  defect  in  the  brake-shaft,  and  relies 
upon  the  doctrine  that  the  defendant  is  not  responsible  for 
latent  defects,  which  were  not  discoverable  with  reasonable 
care.  Ladd  v.  Railroad  Co.,  119  Mass.  412.  We  cannot  de- 
termine as  matter  of  law  whether  proper  inspection  srould 
or  would  not  have  ascertained  the  defect.  For  the  sole  rea- 
son that  evidence  was  excluded  which,  if  believed,  had  some 
tendency  to  show  that  the  plaintiff's  injury  was  caused  by 
reason  of  negligence  of  a  person  in  the  service  of  the  defend- 
ant, intrusted  with  and  exercising  superintendence,  whose 
sole  or  principal  duty  was  that  of  superintendence,  a  new 
trial  must  be  had.     Exceptions  sustained. 

Construction  of  Massachusetts  and  Alabama  Employers'  Liability  Acts. — 
The  legislatures  of  Massachusetts  and  Alabama*  in  tlie  years  1887  and- 1885, 
res|jectively.  enacted  statutes  regulating  the  liability  of  employers  for  in- 
juries received  by  their  employes.    These  acts  are  very  much  alike,  and 
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both  are  closely  modeled  after  the  English  Employers'  Liability  Aot,  1880. 
In  many  cases  the  effect  of  the  acts  is  to  take  away  the  employer's  defense 
of  common  employment. 

Massachusetts  Act. — 

The  essential  part  of  the  Massachusetts  act  is  as  follows : 

Section  i.  Where,  after  the  passage  of  this  act,  personal  injury  is 
caused  to  an  employe,  who  is  himself  in  the  exercise  of  due  care  and  dili- 
gence at  the  time — 

(i)  By  reason  of  any  defect  in  the  condition  of'  the  ways,  works,  or  ma- 
chinery connected  with  or  used  in  the  business  of  the  employer,  or  of  any 
person  in  the  service  of  the  employer,  which  arose  from  or  had  not 
been  discovered  or  remedied  owing  to  the  negligence  of  the  employer  or 
of  any  person  in  the  service  of  the  employer  and  entrusted  by  him  with 
the  duty  of  seeing  that  the  ways,  works,  or  machinery  were  in  proper  con- 
dition; or 

(2)  By  reason  of  the  n^ligence  of  any  person  in  the  service  of  the  em- 
ployer, entrusted  with  and  exercising  superintendence,  whose  sole  or  prin- 
cipal duty  is  that  of  superintendence. 

(3)  By  reason  of  the  negligence  of  any  person  in  the  service  of  the  em- 
ployer who  has  the  charge  or  control  of  any  si^al,  switch,  locomotive  en- 
gine or  train  upon  a  railroad,  the  employe,  or  m  case  the  injury  results  in 
death,  the  legal  representative  of  such  employe,  shall  have  the  same  right 
of  compensation  and  remedies  against  the  employer  as  if  the  employe  had 
not  been  an  employe  of  nor  in  in  the  service  of  the  employer,  nor  engaged 
in  its  work.    Mass.  Laws,  1887,  §  i. 

Negligence  of  Person  in  Charge  of  Train — Placing  Cars  on  Track- 
Question  for  Jury, — In  an  action,  under  the  above  statute,  §  i,  clause 
3,  -against  a  railroad  company,  for  personal  injuries  sustained  by  a 
brakeman,  by  being  crushed  between  a  moving  car  and  a  stationary  car 
so  near  it  on  another  track  as  to  leave  a  space  oT  less  than  five  inches  be- 
tween them,  there  was  evidence  that  freight  cars  were  distributed 
and  made  up  into  trains  in  an  extensive  freight  yard  of  the  defendant  by 
a  day  gang  and  a  night  gang,  each  having  a  conductor  and  a  switching 
engine ;  that  the  injured  brakeman  belonged  to  the  night  gang,  and  was 
assisting,  when  injured,  in  making  up  a  freight  train  to  which  the  moving 
car  was  attached  ;  that  the  night  was  dark,  and  he  attempted  to  get  upon 
the  car  in  the  usual  manner  of  brakemen;  and  that  the  day  gang  had. 
during  the  afternoon,  placed  cars  upon  the  track  where  the  stationary  car 
was.  Held,  that  whether  the  stationary  car  was  left  where  it  was  through 
the  negligence  of  a  person  in  charge  of  a  train,  and  whether  the  brakeman 
was  in  the  exercise  of  due  care,  were  for  the  jury.  Dacey  v.  Old  Colony  R. 
Co..  153  Mass  112. 

What  Constitutes  a  "  Train.** — A  locomotive  and  one  or  more  cars,  con- 
nected*t<^ether  and  run  upon  a  railroad,  constitute  a  "  train  "  within  the 
Mass.  St.  of  1887,  chap.  270,  §  i,  clause  3,  giving  a  right  of  action  against 
an  employer  for  personal  injuries  caused  by  the  negligence  of  an  employe 
in  charge  of  a  "  locomotive  engine  or  train  upon  a  railroad."  Dacey  v.  Old 
Colony  R.  Co.,  153  Mass.  112. 

Negligence  of  Employes  in  Leaviag  Car  Standing  in  Improper  Phut— 
Question  for  Jury, ^\Ti  an  action  against  a  railroad  company  tor  personal 
injuries  occasioned  to  an  employe  by  being  crushed  between  a  moving  car 
and  a  car  left  standing  on  another  track  so  near  as  to  leave  but  five  inches 
between  them,  it  is  a  question  of  fact  for  the  jury  whether  it  is  negligence 
for  its  employes  thus  to  leave  a  car  standing;  and  if  such  negligence  is 
found,  the  act  of  so  leaving  it  will,  in  the  absence  of  aiiy  other  intervening 
cause,  be  deemed  the  proximate  cause  of  the  injury.  Dacey  v.  Old  Colony 
R.  Co.,  153  Mass.  112. 


Digitized  by  LjOOQ  IC 


VOL.  48]  MASTER  AND   SERVANT.  375 

When  Conductor  Has  Charge  of.  Train —  Temporary  Absence, — The  con- 
ductor of  a  freight  train  may  properly  be  found  to  be  in  charge  thereof  within  ' 
the  Mass.  St.  of  1887,  chap.  270.  §  i,  clause  3,  when  a  brakeman  thereon  is 
injured  because  of  a  defect  in  one  of  the  cars,  although  such  conductor  is 
temporarily  absent  upon  a  duty  incident  to  the  proper  management  of  the 
train,  and  nothing  is  done  meanwhile  contrary  to  his  orders  or  expecta- 
tion of  what  would  be  done.  Donahoe  v.  Old  Colony  R.  Co.,  1 53  Mass. 
356. 

Negligence  of  Conductor  Causing  Injury  to  Brakeman — Proximate  Cause» 
— In  an  action  under  the  Mass.  St.  of  1887,  chap.  270,  against  a  railroad 
company  tor  personal  injuries  occasioned  to  a  brakeman  on  a  freight  train, 
it  appeared  in  evidence  that  the  plaintifj's  post  was  at  the  forward  end  of 
the  train,  a  part  of  his  duty  ueing  to  do  the  uncoupling  there  :  that  the 
conductor  m  the  plaintiff's  absence  chained  to  the  engine  a  car  upon 
which  a  drawbar  was  broken,  and  when  he  met  the  plaintiff  shortly  after- 
wards, told  him  to  be  at  his  post,  but  omitted  to  mention  the  broken  draw 
bar,  and  that  at  the  next  stop,  during  the  conductor  s  temporary  absence 
upon  a  duty  connected  with  the  proper  management  of  the  train,  the 
plaintiflf,  while  attempting,  without  sptecific  orders  from  the  conductor, 
and  in  ignorance  of  the  danger,  to  uncouple  each  car  from  the  engine,  so 
that  the  engine  might  assist  in  making  up  the  train,  was  caught  between 
the  engme  and  the  car  by  reason  of  the  broken  drawbar  and  injured. 
Held,  that  whether  the  conductor's  omission  amounted  to  negligence  on 
his  part  which  was  the  proximate  cause  of  the  injury,  and  whether  the 
plaintiff  was  in  the  exercise  of  due  care,  were  for  the  jury.  Donahoe 
V.  Old  Colony  R.  Co.,  153  Mass.  356. 

Sufficiency  of  Notice  to  Company  of  Injury. — A  notice  to  a  railroad  com- 
pany that  a  brakeman  on  a  certain  day  was  mjured  on  the  railroad,  within 
"one  hundred  yards  northerly"  of  a  station  named,  by  bemg  caught  be- 
tween a  car  and  a  locomotive  engine  by  "  reason  of  a  broken  draw  bar  " 
upon  the  car,  which  permitted  the  tender  of  the  engine  to  run  up  against 
the  end  of  the  car  and  crush  his  leg,  is  sucficient  notice  of  the  time,  place, 
and  cause  of  the  injury,  within  the  Mass.  St.  of  1887,  chap.  270,  §  3. 
Donahoe  v.  Old  Colony  R.  Co.,  1 53  Mass.  356. 

Alabama  Employers'  Liability  Act.— 

Negligence  of  Servant  Having  Charge  of  Locomotive — Sufficiency  of  Alle- 
gations.— The  Alabama  Code,  §2590,  sub-division  5,  gives  a  servant  who  is 
injured  in  the  course  of  his  employment  a  right  of  action  against  the  mas- 
ter when  the  injury  is  caused  by  reason  of  the  negligence  of  any  one  in 
the  master's  service  "  who  has  control  of  any  signal  points,  locomotive  en- 
gine, switch,  car,  or  train  upon  a  railway."  In  an  action  under  this  statute 
it  is  sufficient  for  the  plaintiff  to  aver  that  while  he  "was  uncoupling  the 
said  engine  from  one  of  defendant's  cars  ♦  ♦  ♦  *  said  engineer  neg- 
ligently ran  said  engine  forward  and  knocked  plaintiff  down  and  injured 
him :"  it  is  not  necessary  in  such  case  to  allege  that  the  engineer  knew,  or 
might  by  reasonable  care  and  diligence  have  known,  of  plaintiff's  position. 
Mobile  i  O.  R.  Co.  v,  George  (Ala.,  Nov.  4,  1891),  10  So.  Rep.  145. 

Negligence  of  Servant  Having  Authority  to  Command— Sufficiency  of  Al- 
legations^—Ihe:  Alabama  Code.  §  2590,  sub-division  3,  gives  to  an  employe 
who  is  injured  in  the  course  of  his  employment  a  right  of  action  against 
the  master,  when  such  injury  results  from  the  negligence  of  any  person 
in  the  service  of  the  master  to  whose  orders  the  servant  "at  the  time  of 
the  injury  was  bound  to  conform  and  did  conform,  if  such  injuries  re- 
sulted from  having  so  conformed."  In  construing  this  section,  it  is  held 
that  it  is  sufficient  to  allege  that  the  plaintiff  was  injured  while  obeying 
the  orders  of  defendant's  yard  master,  under  whose  directions  plaintitf 
was,  and  who  "  negligently  ordered  the  plaintiff  to  couple  and  uncouple 
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certain  cars,"  it  not  being  necessary  to  aver  the  particular  acts  or  omis- 
sions constituting  negligence.  Mobile  &  O.  R.  Co.  v.  George  (Ala.,  Nov. 
4,  1891),  10  So.  Rep.  145. 

Injury  to  Car  Repairer  Through  Negligence  of  Engineer —  Variance.^ 
Under  the  Alabama  statute  (Code,  J  2590),  where  the  complaint  alleges 
that  the  plaintiff,  while  at  work  under  a  car  which  he  was  repairing,  was 
injured  by  another  car  being  negligently  run  down  upon  it  by  some  per- 
son in  the  defendant's  employ  who  had  control  and  superintendence  of 
such  moving  car,  a  recovery  may  be  had  on  evidence  showing  that  the  ac- 
cident was  caused  by  the  negligence  of  the  engineer,  who,  in  detaching 
and  switch mg  off  the  car,  propelled  it  with  too  great  force.  Louisville  & 
Nashyille  R.  Co.  v.  Davis,  91  Ala,  487. 

Injury  to  Switchman  Through  Negligence  of  Fireman  in  Transmitting 
Signal. — Where  it  is  the  duty  of  a  fireman  to  receive  signals  from  switch- 
men coupling  and  uncoupling  cars  and  transmit  them  to  the  engineer,  the 
railroad  company  is  liable  for  injuries  to  a  switchman  caused  by  the  fire- 
man s  failure  to  transmit  the  signals,  under  Code  Alabama,  $  2590,  5ubd.5. 
Richmond  &  D.  R.  Co.  v,  Jones,  (Ala.  April  16,  1891),  9  So.  Rep.  276. 

Negligntce  of  Engineer — Evidence  as  to  Fireman  Having  •  Charge  ef 
Locomotive. —  Under  §  2590,  subd.  5,  Alabama  Code,  which  gives  an  injured 
servant  a  right  of  action  against  a  master  when  the  injury  resulted  from 
the  act  of  another  employe  in  charge  of  the  locomotive,  the  plaintiff  may 
.show  that  the  tireman  was  handling  the  engine  when  plaintiff  was  injured, 
since  such  evidence  tends  to  show  negligence  on  the  part  of  the  engineer 
in  permitting  the  fireman  to  be  in  charge  of  the  engine.  Mobile  &  0.  R. 
Co.  V.  George.  (Ala.,  Nov.  4.  1891).  10  So.  Rep.  145. 

Injury  to  Servant  Through  Negligence  of  Employe  Having  Superintend- 
ence—Siifjiciency  of  Complaint. — In  Louisville  &  N.  R.  Co.  v,  Orr.  (Ala. 
Nov.  6.  1891),  10  So.  Rep.  167,  which  was  an  action  a^inst  a  railroad  com- 
pany to  recover  damages  for  the  killing  of  plaintiff's  intestate,  an  employe 
of  the  defendant  company,  the  complaint  averred  the  nature  of  the  defect 
in  the  appliances  by  which  the  injuries  were  caused  and  that  the  injury 
was  caused  by  the  negligence  of  a  person  in  defendant's  em  ploy,  entrusted 
with  the  duly  of  superintendence  and  that  plaintiff's  intestate  was  em- 
ployed by  defendant  and  was  in  discharge  of  his  duty  at  the  time  he  was 
killed.  Held,  that  the  complaint  sufficiently  stated  a  cause  of  action,  it 
not  l)eing  necessary  to  aver  the  nature  of  the  superintendency  entrusted  to 
the  person  by  whose  negligence  theinjuries  were  caused,  or  of  the  employ- 
ment of  the  person  to  whose  orders  deceased  was  bound  to  conform,  or  of 
the  orders  to  which  the  injuries  resulted. 

Use  of  Dtfcctii'c  Locomotive — Sufficiency  of  Complaint. — Code,  §  2590, 
siibd.  I,  provides  that  a  master  shall  be  liable  to  a  servant  for  personal  in- 
juries caused  by  any  defective  machinery  used  in  the  business  of  the  mas- 
ter, but  not  "unless  the  defect  arose  from,  or  had  not  been  discovered  or 
remedied  owing  to,  the  negligence  of  the  master."  Held,  that,  as  sucri 
negligence  must  be  averred,  it  was  not  sufficient  to  allege  that  defendant 
"  nejjjligently  used  "  in  its  business  a  locomotive  •'which  was  out  of  order, 
so  that  it  could  not  be  stopped  promptly  "  when  making  couplings  and 
unrouplings.  Mobile*  O.  R.  Co.  z/.  C^orge  (Ala.  Nov.  4,  1891),  10  So. 
Kop.  145-  , 

Risks  Assumed  by  Employe — Instructions. ^\n  an  action  to  recover  dam- 
ages for  personal  injuries  plaintiff  alleged  that  defendant,  disregarding  its 
duty  to  provide  for  its  employes  an  engine  with  a  platform,  upon  which  its 
braiceman  could  stand  while  coupling  and  uncoupling  the  engine  to  and 
from  cars,  "negligently  used  in  its  said  business  an  engine  that  was  not 
provided  with  such  platform  or  other  device,*' and  that  plaintiff  was  in- 
jured because  of  his  being  thereby  compelled  to  walk  between  the  engine 
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•  and  cars  to  uncouple  them.  Held,  that  the  court  properly  refused  an  in- 
struction that,  if  plaintiff's  injuries  were  the  result  of  perils  incident  to 
the  performance  of  his  duties,  he  could  not  recover,  since  under  the  stat- 
ute plaintitf  could  recover  damages  for  injuries  resulting  from  the  negli- 
gence therein  described,  although  such  injuries  were  the  result  of  risks  as- 
sumed by  plaintiff  upon  entering  into  defendant's  employment.  Mobile 
&  O.  R.  Co.  f.  George  (Ala.  Nov.  4,  1891),  10  So.  Rep.  145. 

Kentucky  Statute  Authorizing  Action  for  Loss  of  Life  "inrough  Wilful  Neg. 
lect— Negligence  of  Conductor  Causing  Death  of  Brakeman.--In  Newport 
J^Iews  &  N.  V.  R.  Co.  2/.  Dentzel's  Adni  r  (Ky.,  Dec.  13,  1890),  14  S.  W. 
Rep.  958,  plaintiff's  intestate  had  been  employed  as  a  brakeman  by  the  de- 
fendant company,  and  while  engaged  in  his  duties  as  such,  received  injuries 
from  which  he  died.  It  appeared  that  the  train  on  which  he  was.em- 
ployed  parted  while  ascending  a  grade  and  the  engineer  ran  ahead  with 
the  front  section  and  whistled  loudly  and  repeatedly  for  brakes.  The  en- 
gineer ran  the  front  section  thus  for  two  and  one-half  miles  and  then 
checked  it,  and  almost  as  soon  as  he  did  so  the  rear  section  ran  into  it,  in- 
juring, the  brakeman,  who  was  on  the  engine,  so  that  he  died.  The  con- 
ductor and  another  brakeman  were  in  the  caboose  attached  to  the  rear  of 
the  section  and  had  not  discovered  that  the  train  had  parted.  Held,  that 
the  company  was  responsible  'for  the  wilful  neglect  of  the  conductor  and 
that  the  award  of  exemplary  damages  was  authorized. 

Same— Injury  to  Conductor— Wilful  Neglect  of  Engineer.  —A  railroad  com- 
pany is  not  liable  for  the  death  of  a  conductor  in  a  collision  between  his 
train  and  another  caused  by  the  disobedience  of  the  conductor's  orders  by 
the  engineer,  when  obedience  to  such  order  would  inevitably  have  caused 
a  collision  with  detached  cars.  The  act  of  the  engineer  in  such  case  does 
not  constitute  wilful  negligence.  Chesapeake  &  O.  R.  Co.  v,  McMichael 
(Ky.  March  24,  1891).  15S.  W.  Rep.  878. 

Stipulation  Against  Statutory  Liability  for  Negligence  of  Fellow  Servants. 
—A  stipulation  in  a  contract  of  employment  for  services  on  a  railroad  that 
the  compensatton  paid  "  shall  cover  all  risks  incurred  and  liability  to  ac- 
cident from  any  cause  whatever,  and  if  an  employe  is  disabled  by  accident 
or  other  cause,  the  right  £0  claim  compensation  for  injuries  will  not  be 
recognized,"  is  in  contravention  of  section  2590  of  the  Alabama  Code, 
which  makes  an  employer  liable  to  an  employe  for  personal  injuries  re- 
sulting from  the  negligence  of  any  person  in  the  employer's  service  who 
has  charge  or  control  of  any  engine,  car,  or  train  upon  a  railroad,  and 
such  stipulation  is  opposed  to  public  policy  and  does  not  secure  to  the 
company  exemption  from  such  statutory  hability.  Hissong  v.  Richmond 
k  D.  R.  Co.,  91  Ala.  514. 


Hammond 

V, 

Chicago  &  Grand  Trunk  R.  Co. 

^  (83  Michigan,  334), 

Injury  to  Employe— Contributory  Negligence — Hand-Car  Accident. — A  sec- 
ffovk  hand,  who,  with  full  knowledge  of  the  danger,  voluntarily  remains 
upon  a  hand-car  which  the  section  foreman  is  propelling  around  a  curve 
toward  in  approaching  train,  is  guilty  of  contributory  negligence,  and 
there  can  be  no  recovery  for  his  death'  resulting  from  a  collision  betw^een 
s'jch  hand-car  and  the  train. 
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Evidence  a$to  Intemperance  of  Fellow  Servant. — In  an  action  by  a  sec- 
tion hand  to  recover  damages  for  injuries  received  owing  to  the  negli- 
gence of  the  section  foreman,  evidence  that  such  foreman  was  intemper- 
ate to  an  extent  which  made  him  an  unfit  man  for  his  position,  is  irrele- 
vant, where  it  is  not  claimed  ^hat  he  had  been  drinking  or  was  under  ihc 
influence  of  liquor  on  the  day  of  the  accident. 

Cahill,  J. — The  plaintiff  brines  this  suit  as  the  wife  of 
Charles  Hammond,  who  was  killed  on  Sunday,  August  5, 
CanekUted.  ^^88,  about  9  o'clock  in  the  forenoon,  on  defen^ 
dant's  railroad  track  near  Warner's  crossing,  in 
Shiawassee  county,  by  a  westward-bound  passenger  train 
over  defendant's  road. 

The  deceased  had  been  in  the  employ  of  the  defendant 
about  three  months  as  a  section  hand  on  the  particular  sec- 
tion of  road  where  the  accident  occurred.     He  was  a  mid- 
dle-aged man,  and  of  ordinary  intelligence.     On  the  "morn- 
ing of  the  accident,  Hammond,  in  company  with  Charles 
Haley,  the  section  foreman,  and  Fred  King,  a  fellow-laborer, 
started  with  a  hand-car  from  the  car  house  at  Shaftsburg, 
about   8   o'clock,   standard   time,  on   a   tour  of  inspection. 
They  went  west  about  five  miles,  and  started  back.     When 
they  were  about  150  feet  west  of   Warner's  crossing,  and 
while  they  were  looking  out  for  a  train,  they  saw  the  smoke- 
stack over  the  bank  to  the  left  of  the  road,  and  at  a  distance 
in  front  of   them  of  about   50  rods.     The  whistling-post  was 
about  40  rods  east  of  the  crossing.     At  the  same  moment 
they  heard  the  whistle.     Commencing  a  short  distance  east 
of  the  crossing  was  a   curve   in  the  road,  running  through 
a  deep  cut,  the  sides  of  which  were  about  25  feet  high,  so 
that  a  train  approaching  from  the  east  could  not  be  seen  bv 
persons  at  or  west  of  the  crossing  until  it  had  approached  to 
the  point  near  the  whistling-post,  where  the  deceased,  and 
those  who  were  with  him,  saw  it  on  the  morning  in  question. 
Fred   King,  who  was  on  the  hand-car  at  the  time,  says  they 
were  going  very  slowly,  about  five  miles  an  hour. 

"  We  were  all  on  the  watch  of  the  curve,  looking  out,  pro- 
viding anything  should  appear  to  our  sight  in  the  shape  of  a 
train  or  smokestack.  We  were  all  on  the  watch,  and  as  we 
were  approaching  along,  with  our  eyes  directly  ahead 
watching  tor  smoke  or  sound,  we  all  at  once  saw  the  smoke 
just  right  up  over  the  bank,  at  the  edge  of  the  bank,  at  tlie 
slope,  and  I  immediately  put  my  foot  on  the  brake  at  my 
side, — I  am  always  ready  for  it, — and  Mr.  Hammond  just 
whirled,  jumped  in  front  of  the  car,  and  caught  it,  and  Air. 
Haley  dropped  off  at  the  back,  and  we  stopped  the  car,  artO 
I  jum'ped  off,  with  Mr.  Haley,  at  the  back.  We  caught  hold 
and  swung  it  round,  leaving  the  two  front  wheels  in  thecen- 
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tre  of  the  track,  kittering  crosswise.  We  pulled  on  it  twice. 
I  then  sprung  to  the  front  part  of  the  car,  and  caught  hold 
of  the  handle,  and  lifted  that  wheel  that  was  just  inside  the 
rail.  Mr.  Haley  was  pulling  on  the  other  end  in  the  ditch. 
I  pushed  twice.  It  did  not  eo.  Then  I  took  thought,  and 
sprung  right  to  one  side,  and  hollered:  'Let  her  go.  Out 
of  the  way!'  And  just  at  that  everything  went  smash. 
When  I  hollered,  *  Let  her  go.  Out  of  the  way  !'  he  (Ham- 
mond) immediately  looked  back  over  his  right  shoulder, 
wild  ;  made  two  or  three  steps,  running  down  the  track,  kit- 
tering like  with  the  car,  running  down  the  track  to  get  out 
of  the  way.  The  last  I  seen  him  he  looked  very  wild,  as  he 
was  on  the  go, — wild  and  frightened." 

The  witness  further  testified  that,  after  helping  Haley 
lift  over  the  west  end  of  the  car  from  the  track,  he  stepped 
around  to  the  other  end  with  Hammond  to  help  him,  both 
having  their  backs  toward  the  approaching  train,  and  both 
standing  inside  the  rails ;  that  at  the  time  he  called  **  Look 
out,"  Hammond  could  have  stepped  out  of  danger  by  taking 
two  steps,  but  that,  being  bewildered,  he  took  as  many 
along  the  track,  instead  of  over  the  track,  when  he  was 
struck  by  the  train  and  killed.  The  train  was  not  a  regular 
passenger  train  but  what  is  known  as  a  "  wild  "  train.  Dorr 
Schaft,  a  witness  for  the  plaintiff,  testified  that  he  heard  a 
conversation  between  the  agent  and  the  operator  at  Shafts- 
burg  and  Mr.  Haley  that  morning  with  reference  to  special 
trains  being  on  the  road. 

"  Think,  he  said,  *  There  is  one  special  train,*  and  that  he 
told  it  to  all  of  us.  He  was  talking  to  Mr.  King,  Mr.  McCon- 
nell,  Charles  Hammond.  Charles  Haley,  and  witness.  Did 
not  know  what  train  he  referred  to;  he  said,  *  Look  out, 
there  is  a  special  coming.'  " 

The  operator,  when  called  as  a  witness,  said  he  told  King 
ab«)ut  the  special  train,  but  did  not  think  the  others  heard  it. 
It  is  quite  evident,  however,  that  all  of  the  men  were  ejf pect- 
ingand  looking  out  for  this  train,  and  were  taking  some  pre- 
cautions against  meetiifg  it  by  going  slowly,  and  keeping  a 
sharp  lookout  as  they  approached  the  curve  in  the  road. 

The  negligence  ot  the  defendant,  set  out  in  the  amended 
declaration,  which  is  the  only  count  upon  which  a  recovery 
could  be  claimed  on  this  record,  is  as  follows  : 

"And  the  plaintiff  avers  that  it  became  and  was  the  duty 
of  the  defendant  to  provide  a  careful,  competent,  skillful,  and 
painstaking  foreman  to  manage,  control,  direct,  and  super- 
vise the  aforesaid  work,  in  which  the  said  Charles  W.  Ham- 
mond was  engaged  (meaning  the  work  of  operating  the  hand- 
car), and  the  said  Charles  W.  Hammond,  as  such  employe. 
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had  a  right  to  rely  upon  the  said  Charles  Haley,  as  his  fore- 
man and  superior  omcer,  as  being  such  careful,  skillful,  and 
painstaking  foreman,  and  that  he  would  take  every  possible 
care  and  precaution  in  propelling  the  said  hand-car  over  the 
aforesaid  section  in  a  careful  and  prudent  manner,  and  not 
endanger  the  life  of  the  said  Charles  W.  Hammond;  and  the 
plaintiff  further  avers  that  the  said  Haley  was  not  a  careful, 
skillful,  and  cautious  person,  but  was  notoriously  wanting  in 
such  care,  skill,  and  prudence,  as  to  entirely  unfit  and  render 
him  incompetent  to  have  charge  of  such  work  as  had  been 
intrusted  to  him  by  said  defendant ;  which  fact  the  defendant 
then  and  there  well  tnew,  or  might  have  known  had  it  used 
proper  care  and  diligence,  as  it  was  in  duty  bound  to  use,  to 
ascertain  the  competency  and  care  of  said  Haley ;  and  yet 
the  defendant  negligently  and  wantonly  retained  said  Haley, 
as  such  foreman,  in  its  employment. 

"  And  the  plaintiff  further  avers  that  the  said  defendant 
did,  to  wit,  on  the  said  Sth  day  of  Augu^,  cause  to  be  oper- 
ated  and  run  over  and  along  the  line  of  said  railroad  a  wild 
locomotive  engine,  or  extra  engine,  and  train,  not  then  and 
there  running  on  any  regular  or  schedule  time  of  the  defen- 
dant, and  the  said  locomotive  or  extra  engine  and  train 
passed  Warner's  crossing  at  or  about  the  hour  of  9  o'clock  in 
the  forenoon  of  said  5th  day  of  August;  and  the  said  Charles 
Haley,  foreman  and  manager  of  said  section,  as  aforesaid, 
was  duly  informed  and  apprised  of  the  coming  of  the  said 
wild  or  extra  engine  and  train,  and  it  then  and  there  became 
and  was  his  duty  to  take  every  possible  precaution  in  pro- 
pelling the  said  hand-car  over  the  said  section  then  in  his 
charge,  and  to  avoid  any  accident  or  collision  with  the  said 
wild  or  extra  engine  and  train.  Yet  he,  the  said  Charles 
Haley,  entirely  disregarding  his  obligation  and  duty,  and 
with  great  recklessness,  directed  and  caused  said  hand-car  to 
be  propelled  and  run  from  west  to  east  over  and  along  the 
aforesaid  section  at  the  time  that  he  well  knew  that  the  said 
wild  or  extra  engine  and  train  was  approaching  from  the 
east,  and  within  a  short  distance,  to  wit,  fifteen  leet,  of  said 
Warner's  crossing,  which  crossing  is  situated  at  a  point 
about  two  miles  west  of  the  village  of  Shaftsburg,  on  the 
line  of  said  defendant's  railroad,  where  the  track  pa^sp 
through  a  high  embankment  upon  each  side  of  the  said 
defendant's  railroad,  and  upon  a  sharp  curve,  whereby  the 
view  of  an  approaching  train  from  the  east  is  entirely  cut  off 
und  obscured  until  said  train  approaches  within  a  snort  dis- 
tance, to  wit,  thirty  rods,  of  said  Warner's  crossing;  and  it 
then  and  there  became  the  duty  of  said  Charles  Haley,  as 
such  foreman,  in  approaching  said  Warner's  crossing,  to  stop 
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said  hand-car  at  a  safe  point  west  of  said  crossing,  to  wit, 
fifty  rods  west  of  said  crossing,  and  ascertain  whether  there 
was  a  train  of  cars  approaching  over  said  defendant's  track 
from  the  east  which  would  be  liable  to  collide  with  said 
band-car,  in  the  aforesaid  dangerous  part  of  said  defendant's 
track. 

**  And  the  said  plaintiflF  further  avers  that  the  said  Charles 
Haley  entirelv  faued  to  take  such  care  or  such  other  precau- 
tion as  woula  enable  him  to  avoid  the  danger  of  a  collision 
with  the  train  approaching  from  the  east,  but  did,  to  wit,  on 
the  day  and  year  aforesaid,  carelessly  and  heedlessly  direct 
and  cause  the  said  hand-car  to  be  propelled,  as  aforesaid, 
frora  the  west  to  the  east  to  within  eight  rods  or  there- 
abouts, of  said  Warner's  crossing,  whereb)r  a  collision 
occurred  with  the  aforesaid  wild  or  extra  engine  and  train, 
to  wit,  one  hundred  and  thirty  feet  west  of  said  Warner's 
crossing,  whereat  he,  the  said  Charles  Hammond,  deceased, 
was  iniured,  and  his  death  immediately  ensued  from  said 
injury. ' 

The  only  evidence  in  the  record  that  tends  in  any  manner 
to  show  that  Haley  was  guilty  of  negligence  on  tne  morn- 
ing in  question  is  that  which  shows  that,  with  the  knowledge 
of  an  approaching  train,  he  continued  to  propel  the  hand- 
car along  the  track  in  the  manner  heretofore  shown,  with- 
out sendmg  a  lookout  ahead  to  give  warning.  But  if  this 
conduct  was  negligent,  it  v^as  participated  in  by  Hammond. 
The  latter  had  been  going  up  and  oown  this  section  of  the 
road  daily  for  three  months.  Whatever  hazard  there  was 
in  such  a  position  was  known  to  him,  and  he  must  be  held  to 
have  voluntarily  assumed  it.  It  does  not  appear  that  Ham- 
mond was  acting  under  express  orders  from  Haley 
in  remaining  on  the  car,  or  against  his  will.  The  B«|Ji*igei"?7f 
theory  of  the  declaration  is  that  Haley,  the  section  deceMMi. 
foreman,  had,  by  virtue  of  his  position,  such  a  con- 
trol over  Hammond,  and  such  a  right  to  direct  his  actions 
and  movements,  as  to  relieve  the  latter  of  all  responsibility 
for  his  own  negligence  in  remaining  on  the  car  under  cir- 
cumstances of  danger;  that  Hammond  was  without  fault  so 
lone  as  he  submitted  himself  passively  to  the  control  of 
Haley.  I  do  not  find  it  necessary  here  to  decide  whether, 
undfer  all  circumstances,  a  section  boss  must  be  considered 
as  the  fellow  servant  of  the  men  working  under  him,  so  as  to 
relieve  the  common  employer  from  liability  for  his  negli- 
gence. I  am  very  clear  that  where,  as  in  this  case,  the  sole 
act  of  negligence  relied  on  is  participated  in,  and  voluntarily 
consented  to,  by  the  person  injured,  with  full  knowledge  of 
the  peril,  the  question  of  the  master's  liability  does  not 
arise. 
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In  this  view  of  the  case  it  becomes  unnecessary  to  examine 
•the  more  ditficult  question  as  to  whether  plaintiff's  husband 
was  guilty  of  contributory  negligence  in  remaining  on  the 
track  so  long,  while  attempting  to  remove  the  hand-car,  in 
the  face  of  the  approaching  ti^ain.  To  leave  the  band-car  on 
the  track  without  any  attempt  to  remove  it  would  have  been 
inexcusable.  Its  presence  there  was  a  menace*to  the  lives  of 
the  passengers  on  the  train.  It  was  the  duty  of  the  men  in 
charge  of  it  to  leraove  it,  if  they  could  do  so  without  serious 
risk  to  themselves.  That  duty  must  be  performed  in  great 
haste,  without  opportunity  to  estimate  time  or  to  calculate 
chances.  The  natural  excitement  of  such  a  position  of  peril 
mii^ht  well  unfit  a  man  for  the  exercise  of  that  reasottabie  csiXt 
which  it  is  said  one  must  exercise  to  avoid  negligence.  If, 
therefore,  it  appeared  that  defendant,  through  negligence, 
had  induced  Hammond  to  incur  this  danger,  I  am  not  pre- 

Cared  to  sav  that  his  conduct  at  that  moment  showed  him  to 
e  guilty  of  contributory  negligence. 
1  here  was  evidence  tending  to  show  that  the  section  fore- 
man was  intemperate  to  an  extent  which  made  him  an  unsafe 
and  unfit  man  for  the  position  he  held,  but,  as  it 
GridcBrfumfo  ^^g  ^ot  claimed  that  he  had  been  drinking,  or  was 
uwillrMU''  under  the  influence  of  liquor,  on  the  day  of  the 
accident,  it  was  irrelevant. 
When  the  plaintiff  had  rested  her  case,  the  court  declared 
a  verdict  for  the  defendant     It  does  not  appear  upon  what 
ground.     The  instruction  was  correct  on  the  ground  that 
there  was  no  evidence  of  defendant's  negligence  of  which 
plaintiff's  husband  was  not  equally  guilty. 
The  judgment  is  affirmed,  with  costs. 
The  other  justices  concurred. 

Injury  to  Persons  Riding  on  Hand-car  with  Permission  of  Section  masttr— 
Instructions -Province  of  Jury,— In  Tyler  v,  Chesapeake  &  O.  R.Co.(Va. 
Nov.  12,  1891),  13  S.  E.  Rep.  975.  it  appeared  that  plaintiff,  aged  17.  and 
two  other  boys,  one  of  whom  was  14  years  of  age,  obtained  permission 
from  a  section-master  on  defendant's  road,  who  was  going  with  the  sec- 
tion men  on  a  hand-car  to  load  some  scrap-iron,  to  go  with  him  if  they 
would  assist  in  loading  the  iron.  On  their  return  the  hand-car  collided 
with  a  rapidlv  moving  train.  Plaintiff  was  injured,  and  sued  the  railroad 
company.  He  aslced  the  court  to  charge  that,  if  the  section-master  was 
in  the  habit  of  employing:  arid  discharging  the  men  under  him,  and  was  in 
control  of  the  said  car,  and  plaintiff  was  on  the  car  by  his  permissionr  and 
without  knowing  that  it  was  contrary  to  the  rules  of  the  company,  and 
the  injuries  sustained  by  him  resulted  from  the  gross  negligence  of  defend- 
ant, he  was  entitled  to  recover,  and  that  the  relation  between  a  section- 
master  and  the  men  under  him  was  that  of  superior  and  subordinates; 
and  that,  if  one  employed  by  the  section  master  was  injured  by  the  sec- 
tion-master's negligence,  the  company  could  not  escape  liability  on  the 
ground  that  the  injured  party  was  a  co-employe.  The  court  rejected  the 
instructions  of  plaintiff  as  calculated  to  mislead  the  jury,  and  as  inap- 
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pHcable  to  the  evidence.  It  then  charged  that,  although  plaintiff  was 
permitted  to  ride  on  the  hand-car,  upan  condition  that  he  would  assist 
in  loading  the  said  iron,  this  did  not  make  him  an  employe,  so  as  to  obli- 
gate the  company  to  protect  him  from  injury ;  and  that,  unless  defendant 
authorized  the  section-master  to  permit  him  so  to  ride,  the  jury  must  find 
for  the  defendant.  Held,  that  the  rulings  of  the  court  were  an  invasion  of 
the  province  of  the  jury,  in  assuming  to  decide  for  them  questions  of  fact,^ 
and  in  directing  their  verdict 

Section  Foreman  Loading  Fishplate  on  Defective  Hand-car^lnjury  by  De- 
railment.— A  section  foreman  is  gi^ilty  of  contributory  negligence  which 
will  preclude  his  recovering  from  the  railroad  company  for  personal  injuries 
sustained  by  him  owing  to  the  derailment  of  a  hand-cat  caused  by  the 
falling  therefrom  of  a  fishplate,  when  he  knew  the  car  to  be  defective, 
and  the  fishplate  was  loaded  thereon  by  his  direction  and  could  not  have 
fallen  had  it  been  placed  on  a  different  part  of  the  car.  St.  Louis.  A.  & 
T.  R.  Co.  V.  Mara.  (Ark.,  May  2,  1891),  16  S.  W.  Rep.  196. 


Grant,  Adm'x. 

V. 

Michigan  Central  R.  Co. 

{83  Michigan, ^64) 

ln]ury  to  Employe—Contributory  Negfigence— Violation  of  Rule— Split 
Switches — Statutory  Liability. — An  employe  of  a  railroad  company,  who  un- 
dertakes, in  violation  of  the  known  rules  of  the  company,  to  uncouple 
cars  while  in  motion,  and  while  passing  over  a  "  split  switch,"  which,  as  he 
most  have  known,  could  not  be  blocked  at  the  place  where  his  foot  was 
caught,  is  guilty  of  contributor/  neglig:ence  anci  there  can  be  no  recovery 
for  his  death  so  brought  about ;  and  this  is  so,  although  the  company  has 
not  complied  with  a  statute  requiring  all  railroad  companies  to  fill  or  block 
the  frogs,  switches  and  guard  rails  o?  their  roads. 

Morse,  J.,  dissenting. 

Error  to  Jackson  Circuit  Court. 
Ij>iid  &  Price,  for  appellant. 
Gibson  &  Parkinson,  for  appellee. 

Champlin,  C.  J. — This  is  an  action  on  the  case  for  negli- 
gently killing  abrakeman  who  was  in  the  employment  of  the 
company.  The  declaration  contains  three  counts. 
The  first  count  sets  forth  the  employment  of  Allen  ^•"*'*^- 
J.  Shivelle  as  a  brakeman  on  one  of  defendant's  freight  trains ; 
that  Albion  is  a  station  on  defendant's  road,  where  trains  are 
made  up,  and  containing  a  yard  for  that  purpose  ;  that  plaint- 
iff,  with  other  employes  of  defendant,  were  engaged  in  making 
up  a  train,  and  attaching  cars  together,  and,  in  such  employ- 
ment, it  became  and  was  the  duty  of  Shivelle  *'to  fasten  and 
couole  a  certain  car,  then  standing  upon  the  track  occupied  and 
usea  by  the  defendant,  with  and  to  certain  other  cars,  which 
were  then  being  moved  and  pushed  by  such  locomotive  engine 
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towards  and  against  the  car  so  to  be  coupled  and  attached 
to  them  ;  '*  that,  "  in  order  to  couple  such  cars  together,  it  be- 
came  and  was  necessary  for  said  Shivelle  to  step  over  and  in- 
side the  rails  of  said  track  upon  which  said  cars  were,  and  over 
a  certain  frog  or  switch  denominated  a  *  split  switch,  '  and 
there  remain  until  the  said  cars  were  forced  so  close  together 
that  they  could  be  coupled  and  attached  by  means  of  the 
apparatus  for  that  purpose  provided  ;  and  that,  if  said  switch 
or  frog  had  been  properly  constructed,  or  had  been  prop- 
erly blocked,  as  it  was  the  dut^J^  of  said  defendant  to  have 
done,  it  would  have  been  entirely  practicable  arid  safe  for 
said  Shivelle  tp  have  stepped  over  said  rails,  and  remained 
between  said  cars  and  the  rails  of  said  railroad  track,  while 
engaged  in  coupling  said  cars.  But  the  said  plaintiff  avers 
that  said  railroad  track  and  switch  were  not  properly  con- 
structed, and  said  switch  was  not  blocked,  nor  stopped 
up,  so  that  the  feet  of  employes  and  others  could  not  enter, 
but  was  improperly  constructed  for  the  purpose  of  coupling 
said  cars,  to  such  an  extent  as  to  render  it  highly  dangerous 
to  said  Shivelle  to  couple  such  cars  in  the  ordmar}^  and  usual 
method  hereinbefore  stated,  of  which  dangerous  and  improper 
construction  and  defects,  and  unsafe  condition  of  said  rail- 
road tracks  and  switch  or  frog,  the  said  defendant  was  then 
and  there  well  knowing,  and  of  which  dangerous  and  unsafe 
condition  the  said  Shivelle  was  ignorant  And  said  plaintiff 
avers  that  the  said  Shivelle,  no^  having  been  informed,  or 
knowing,  of  the  dangerous  and  unsafe  condition  and  improper 
construction  of  said  tracks'and  switch  or  frog,  or  the  danger 
incurred  in  coupling  said  cars  at  that  place,  did  then  and 
there  attempt  to  couple  and  attach  togetner  such  cars  upon 
such  defective  and  dangerous  track,  as  said  cars  were  being 
pushed  and  driven  together  by  means  of  said  locomotive  en- 
gine. Yet  the  defendant,  well  knowing  the  premises,  and 
that  it  was  its  duty  to  block  all  such  switches  and  frogs,  while 
it  was  so  the  occupier  of  said  railroad,  while  there  was  such 
defective,  unsafe,  and  dangerous  track  as  aforesaid,  to-wit,  on 
the  day  and  year  aforesaid,  at  Albion  aforesaid,  negligently, 
wrongfully,  and  unjustly  permitted  the  track  and  switch  to 
be  and  continue  in  such  defective,  improper,  unsafe,  and  dan- 
gerous condition.  That,  by  means  of  the  premises,  and  for 
want  of  proper  apparatus,  and  for  want  of  blocking  in  said 
switch  or  frog,  the  said  Shivelle,  while  then  and  there  en- 
gaged  in  the  act  of  coupling  together  said  cars,  upon  said 
track,  with  all  due  care  and  diligence,  was  necessarily  and 
unavoidably  caught  by  his  foot  m  said  switch  or  frog,  and 
between  said  cars,  and  was  then  and  there  killed.  "  The  sec- 
ond count  sets  forth  that  Shivelle  was  engaged  in  coupling  two 
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cars  together,  and  that  defendant  neglected  to  so  adjust,  fill, 
or  block  all  frogs,  svyitches,  and  guard  rails  on  its  road 
as  to  prevent  the  feet  of  its  employes,  and  other  persons, 
from  being  caught  therein.  The  third  count,  which  was  per- 
mitted to  be  added  upon  the  trial,  avers  that  it  was  the  duty  of 
defendant  to  so  adjust,  fill  or  block  all  frogs,  switches  and  guard 
rails  on  its  road,  and  in  said  yard,  as  to  prevent  the  feet  of  its 
employes,  or  other  persons,  from  being  caught  therein.  And 
the  plaintiff  avers  that  the  defendant  wholly  neglected  this 
duty,  and  negligently,  wrongfully,  and  unjustly  permitted  a 
certain  switch,  known  as  *'  the  split  s»witch,  **  in  said  yard,  to 
be  and  remain  unblocked  and  unfilled.  It  then  avers  that 
Shivelle,  while  in  the  exercise  of  due  care,  and  in  the  act  of 
uncoupling  cars,  was  caught  by  the  foot,  and  killed  by  the 
train  passing  over  his  body.  And  the  plaintiff  averrecJ  that 
the  said  Shivelle  came  to  his  death  then  and  there  by  means 
of  the  negligence  and  carelessness  of  the  defendant  in  adopt- 
ing and  using,  and  in  permittirig  to  be  used,  such  dangerous 
switches  upon  its  railroad.  The  last  count  is  the  only  one 
which  sets  up  the  injury  as  having  occurred  by  uncoupling 
cars.  The  testimony  for  plaintiff  showed  that  Shivelle  had 
been  in  the  employ  of  defendant  for  seven  years,  and  during 
the  last  two  years,  as  brakeman.  He  was  25  years  of  age. 
and  was  killed  at  about  half-past  6  o'clock  on  the  evening  of 
November  7,  1888.  The  train  upon  which  he  was  braking 
started  from  Jackson  junction  to  go  west  to  Michigan  City, 
a  distance  of  153  miles.  When  it  arrived  at  Albion,  it  stopped 
to  do  some  switching..  Cars  were  to  be  left  and  some  taken 
on,  at  that  place.  The  brakeman  doing  the  switching  had 
command  of  the  train  for  the  time  being.  The  engineer  is 
under  his  control,  and  he  conducts  its  movements  through 
appropriate  signals  from  the  brakeman.  At  the  time  of  the 
accident,  Shivelle  was  the  brakeman  doings  the  work,  and  he 
had  control  of  the  train,  which  was  cut  in  two,  leaving  the 
way  car  upon  the  main  track.  He  had  thrown  one  car  upon 
the  side  track,  and  there  was  another  to  be  left,which  was 
between  two  cars  in  that  portion  of  the  train  attached  to  the 
engine,  and  which  had  passed  the  switch  to  the  west,  and  laid 
on  the  main  track.  Shivelle  threw  the  switch  so  as  to  per- 
mit the  train  to  back  east  on  the  main  tracks.  The  switch 
lever  was  on  the  south  side.  By  throwing  the  switch  for  the 
main  track,  the  south  arm  of  the  switch  was  brought  in  close 
contact  with  the  main  rail  on  that  side,  and  the  north  arm  was 
brought  away  from  the  north  main  rail,  about  four  or  five 
inches  at  the  extreme  end,  leaving  the  switch  open  upon  that 
side.  The  ballasting  came  flush  with  the  top  of  the  ties,  pre- 
senting a  smooth  level  surface  between  the  rails.    The  switches 

48  A.  &  E.  R.  Cas.— 25 
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used  upon  the  main  line  of  the  Michigan  Central  Railroad  are 
what  are  designated  as  **  split  switches,  "  and  had  been  in  use 
by  defendant  since  the  year  1883.  I n«the  construction  of  this  ' 
switch  a  **  frog "  is  not  used.  The  movable  rails  of  the 
switch  are  both  between  the  stationary  rails  of  the  road, 
which,  at  the  point  of  contact  with  the  switch,  are  not  paral- 
lel to  each  other.  The  one  diverging  forms  a  permanent  and 
immovable  rail  of  the  switch  track.  The  ends  of  the  switch 
rails  are  placed  on  the  inside,  from  a  point  about  seven  feet 
back,  so  as  to  form  an  acute  angle  at  the  point  on  the  outside 
of  the  rail.  In  the  use  of  this  switch,  one  side  is  alwavs 
open,  and  the  other  closed  ;  that  is,  by  closing  one  side  tne 
other  is  opened.  Back  of  the  planed  portion,  when  the 
switch  is  open,  the  rail  of  the  switch,  and  that  of  the  main 
track,  are  nearly  parallel,  and  about  two  inches  apart  for  a 
distance  of  about  seven  feet,  when  they  diverge,  gradually 
leaving^  a  wedge  shaped  opening  between  the  rails.  On  the 
side  of  the  switch,  which  is  closed  back  of  the  planed  por- 
tion, there  is  a  wedge  shaped  opening  between"  the  rails. 
But  neither  of  these  openings  occasioned  the  injury  to  the 
brakeman  Shivelle.  By  the  use  of  these  switches,  the  chance 
for  accident  is  lessened  one-half,  through  carelessness  in  leav- 
ing the  switch  open,  as  a  train  proceeding  in  the  direction 
that  the  switch  enters  the  main  track  will  not  be  derailed. 
Its  use  is  much  safer  for  the  traveling  public,  and  for  trains 
running  at  a  high  rate  of  speed,  but  is  more  dangerous  for 
employes,  than  the  frog  switch  properlj^  blocked,  inasmuch 
as  it  cannot  be  blocked  without  destroying  its  efficiency,  as 
will  be  seen  by  the  following  cut:* 

After  throwing  the  switch  lor  the  main  track,  Shivelle 
crossed  to  the  north  side  of  the  main  track,  and  signaled  the 
engineer  to  back  his  train.  He  was  not  seen  afterwards 
alive.  But  it  is  inferred  that  he- stepped  between  the  cars, 
while  in  motion,  to  pull  the  coupling  pin,  as  the  shoe  of  his 
right  foot  was  found  in  the  open  switch  about  a  foot  back 
from  the  point,  and  he  lyin^  upon  the  ground  close  to  the 
outside  of  the  north  rail,  with  his  head  to  the  east,  his  feet 
about  a  foot  east  of  the  point  of  the  switch.  The  wheels 
of  the  car  had  passed  over  his  right  leg  below  the  knee,  and 
then  along  the  right  side  of  his  body.  His  left  hand  rested 
upon  his  lantern,  the  light  of  which  was  extinguished.  The 
engineer  saw  his  light  go  down,  and  receiving  no  further 
sijjnal,  inquired  where  he  was,  and  he  was  found  as  above. 
Life  was  extinct.  When  Shiville  went  into  the  employment 
of  defendant,  he  was  furnished  with  the  rules  of  the  company, 
to  which  all  employes  were  required  to  give  their  consent 

t.  This  cut  is  unnecessary  to  an  understanding  of  the  case. — Ed. 
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and  conform  to.     Among  the  rules  and  requirements  were 
the  following : 

Switches  and  Frogs.*  Attention  is  als»  called  to  the  neces- 
sity of  equal  care  in  working  about  switches  at  stations,  and 
in  yards,  to  avoid  injury  by  having  feet  caught  in  frogs, 
switches,  and  guard  rails. 

Jumping  on  and  off.  Jumping  on  and  off  cars  or  engines 
in  motion,  entering  between  cars  in  motion  to  couple  or  un- 
couple them,  and  all  similar  imprudences  are  forbidden. 

Excerise  Caution.  Every  employe  is  required  to  exercise 
the  utmost  caution  to  avoid  injury  to  himself  or  fellow  em- 
ployes, especially  in  coupling,  switching  or  other  move- 
ments of  cars  and  trains. 

On  September  i8,  1885,  Shivelle  signed  a  written  acknowU 
edgment  that  he  had  been  informed  of  the  duties  connected 
with  his  employment,  and  which  he  was  about  to  undertake, 
namely,  that  of  brakeman  and  switchman,  and  that 
the  performance  of  said  duties  will  expose  him  to  ©•f*"!**  *■« 
great  danger,  the  risk  of  which  he  assumed  and  J","I,'„*' ***' 
that  he  must  use  proper  and  constant  care  to  avoid  B^ng^IL. 
injury  to  himself  ana  others.  He  acknowledged 
that  ne  had  been  furnished  with  a  coupling  stick,  and  a  copy 
of  the  printed  rules  of  the  company,  which  he  was  to  famil- 
iarize himself  with,  and  be  governed  accordingly.  He  also 
acknowledged  that  he  had  read  rule  29,  above  quoted.  Shi- 
velle was  well  aware  of  the  character  of  the  switches  in  use 
upon  the  tracks  of  the  defendant  company,  and  of  the  danger- 
ous  character  to  employes  of  th^  "split  switch,"  so  called.  '  Its 
danger  was  open  and  apparent  to  all  persons  occupying  the 
position  which  he  did  upon  the  road,  He  must  have  known, 
for  it  was  apparent,  that  such  a  switch  could  not  be  blocked 
at  the  place  where  his  foot  was  caught.  He  entered  into  the 
employment  of  the  company,  and  continued  in  its  service, 
with  full  knowledge  of  the  aanger  to  which  he  was  subjected 
by  his  employment.  He  disregarded  the  positive  rule  of  the 
company  adopted  for  the  purpose  of  protecting  him  from 
the  danger  of  uncouplini^  cars  in  motion.  The  danger  to 
life  and  limb  was  greatly  increased  by  entering  between  cars 
in  motion  to  uncouple  them.  Besides,  in  this  case,  the  danger 
was  greatly  enhanced  to  a  person  who  should  enter  between 
cars  in  motion  while  they  were  passing  over  a  split  switch. 
No  prudent  man  would  undertake  to  do  such  a  thin^ 
It  was  not  necessary  to  do  so  upon  this  occasion.  It  was  a 
violation  of  the  rules  of  the  company.  Clearly  and  unmis- 
takably, upon  the  undisputed  facts,  he  was  guilty  of  contrib- 
utory negligence  in  undertaking  to  uncouple  the  cars  while 
in  motion,  and  while  passing  over  the  switch.    Gardner  v. 
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Michigan  Cent.  R.  Co.,  58  Mich,  584,  24  Am.  &  Eng.  R.  Cas. 
435 ;  Cook  V.  Johnston,  58  Mich.  437  ;  Lyon  v.  Detroit,  L.  & 
L.  M.  R.  Co.,  31  Mich.  429;  Goulin  7;.  Canada  Southern 
Bridge  Co.,  64  Mich.  190;  Brewer  v.  Flint  &  P.  M.  R.  Co.,  56 
Mich.  620;  lUick  V.  Flint  &  P.  M.  R.  Co.,  67  Mich.  632. 

In  this  view  of  the  case,  the  fact  that  defendant  had  not 
complied  with  the  law  which  requires  that  all  railroad  com- 
panies so  adjust,  fill,  or  block  the  frogs,  switches, 
JJjJj^J^  and  guard  rails  on  their  roads,  in  all  yards,  divisional 
and  terminal  stations,  and  where  trains  are  made 
up,  as  to  prevent  the  feet  of  employes  or  other  persons 
from  being  caught  therein,  would,  not  render  the  defendant 
liable  in  this  action.  If  Shivelle  had  been  free  from  negligence, 
this  neglect  to  comply  with  the  law  in  a  case  where  the  law 
applies  would  be  such  negligence  on  its  part  as  to  render  it 
liable.  It  would  stand  on  the  same  footing  as  neglect  to  ring 
the  bell  or  blow  the  whistle,  as  required  by  law,  and  we  have 
uniformly  held  such  negligence  would  not  excuse  the  party 
injured  from  exercising  ordinary  care  and  prudence,  al- 
though the  defendant  was  negligent  in  not  complying  with 
the  statutory  requirement.  Mynning  v.  Detroit,  L.  &  N.  R. 
Co.,  64  Mich.  93;  Matta  v.  Chicago  &  W.  M.  R.  Co.,  69 
Mich.  109;  Kwiotkowski  v.  Chicago  &  G.  T.  R.  Co.,  70 
Mich.  549. 

It  is  claimed  that  the  statute  does  not  apply  to  the  switches 
used  upon  this  road,  for  the  reason  that  they  cannot  be 
blocked  without  destroying  their  use.  The  ques- 
VHf '"*'"*^  tion  is  not  one  that  it  is  necessary  to  decide  in  this 
ipiuiwiuhM.  C2ise.  To  hold  that  no  switches  can  be  used,  ex- 
cept such  as  can  be  blocked,  would  prevent  rail- 
road companies  from  adopting  devices,  which,  it  is  proved, 
add  greatly  to  the  safety  of  the  traveling  public,  although 
not  so  safe  for  employes.  As  a  matter  of  expediency  looking 
to  the  public  good  and  public  safety,  embracing  within  its  pro- 
tection the  larger  portion  of  the  community,  is  it  not  reason- 
able to  suppose  that  the  language  of  the  statute  was  aimed 
at  a  class  of  switches  which  were  insusceptible  of  being 
blocked  without  destroying  their  use?  The  switches  which 
had  long  been  in  common  use  at  the  time  this  act  was  passed 
were  such  as  could  be  blocked  without  detriment.  Such 
switches  are  still  in  use  upon  the  side-tracks  of  defendant's 
Foads,  and  were  in  use  at  Albion,  and  the  testimony  is  that 
they  were  all  properly  blocked,  as  the  law  requires.  But,  as 
before  stated,  we  reserve  our  opinion  as  to  whether  split 
switches  in  use  on  the  main  track  of  defendant's  road  arc 
subject  to  the  law  in  question,  aS  it  is  not  necessary  to  decide 
it  in  this  action.     The  court  below  directed  a  verdict  fo^d^ 
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fendant,  and  in  this  I  think  he  was  right,  and  the  judgment 
should  be  affirmed. 

Cahill,  Long  and  Grant,  JJ.,  concurred. 

Morse,  J.,  {dissenting.) — The  negligence  of  the  defendant 
in  this  case  is  clearly  apparent.  It  grows  out  of  the  positive 
disobedience  of  a  statute  of  this  state,  enacted  for 
the  express  purpose,  and  in  obedience  to  the  pop-  Bffwiof 
ular  will,  to  save  the  life  and  limb  of  brakemen  in  "^JJ^j;*  ^ 
this  state.  It  was  held  in  McGinnis  v,  Canada  Jwurlwuie 
Southern  Bridge  Co.,  49  Mich.  466,  8  Am.  &  Eng.  bio«k»d. 
R.  Cas.  135,  that  a  brakeman  could  not  recover  for 
an  injury  recived  from  his  foot  being  caught  in  a  " frog"  of 
the  switch  then  in  common  use  upon  railroads  in  this  state, 
for  the  reason  that  he  knew  of  the  danger  of  the  same,  and 
that  it  must  be  considered  one  of  the  ordinary  risks  of  his 
employment;  and  that  railroads  in  this  state  were  not  in  duty 
bound  to  block  such  switches.  Under  this  and  previous  de- 
cisions of  this  court,  there  seemed  to  be  no  remedy  for  the 
loss  of  life  and  limb  occasioned  by  the  frogs  in  switches  ex- 
cept by  legislation.  A  bill  was  passed  by  the  legislature  in 
the  session  of  1 88 1,  providing  for  the  blocking  of  switches, 
which  was  defeated  by  the  veto  or  neglect  of  the  then  gov- 
ernor to  sign  the  same.  The  matter  became  one  of  public 
agitation  and  concern.  Public  feeling  was  aroused,  and  in 
the  fall  of  1882  the  subject  of  blocking  and  filling  switches 
entered  into  the  political  campaign  of  that  ^ear,  and  was  a 
matter  of  frequent  discussion  upon  the  hustmgs,  and  in  the 
public  press.  And  the  legislature  chosen  that  year,  presum- 
ably in  accordance  with  the  express  will  oF  the  people, 
passed  another  and  the  following  act  amendatory  to  the 
general  railroad  law,  which  wasapproved  by  Gov.  Begole,  and 
has  ever  since  been  the  law  of  this  state.  "Sec.  22.  All  person 
or  persons,  railroad  companies  or  corporations,  owning  or 
operatino^  roads  in  this  state,  shall  and  are  hereby  required 
on  or  before  the  first  day  of  January,  1884.  to  so  adjust,  fill, 
or  block  the  frogs,  switches,  and  guard  rails  on  their  roads 
in  all  yards,  divisional  and  terminal  stations,  and  where  trains 
are  made  up,  as  to  prevent  the  feet  of  employees  or  other 
persons  from  being  caught  therein.  Any  railroad  company 
or  corporation  which  shall  fail  to  comply  with  the  provi- 
sions of  this  section  shall  be  liable  to  a  fine  of  not  less  than  one 
hundred  dollars,  or  more  than  one  thousand  dollars,  and  the 
neglect  of  such  person,  company,  or  corporation  to  comply 
with  the  provisions  of  this  section  shall  be  deemed  a  viola- 
tion of  the  same."  Pub.  Acts  1883,  p.  191.  It  is  claimed  hy 
delendant's  counsel  that   this  act  was  passed  before  split 
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switches  came  into  general  use,  and  ,\vas  enacted  in  refer- 
ence to  switches  in  general  use,  which  could  be  blocked  or 
filled ;  and  it  is  argued  that  it  is  not  to  be  supposed  that  the 
legislature  intended  that  the  law  should  apply  to  improved 
switches  which  might  be  adopted  thereafter,  and  which 
could  not  be  blocked  or  filled  in  compliance  with  the  law, 
and  that,  in  view  of  the  constant  changes  that  are  taking  place 
in  the  methods  and  machinery  of  operating  railroads,  the 
courts  ought  to  construe  the  statute  in  question  with  refer- 
ence to  the  state  of  the  art  at  the  time  it  was  passed.  But  it 
must  be  remembered  in  the  first  place  that  the  "split 
switch"  is  by  no  means  a  new  and  improved  switch.  It  has 
been  in  use  for  many  years,  and  is  nearly,  if  not  quite,  as  old 
as  the  other  switches,  but  it  was  not  generally  used  upon  the 
railroads  of  this  state  until  after  the  passage  of  the  law  of 
188 ^  It  is  admitted  that  it  is  more  dangerous  to  employes 
than  the  one  against  which  it  is  argued  the  law  was  directed. 
It  looks  to  me  that  the  immediate  use  of  this  switch,  after  the 
enactment  of  this  law,  was  an  attempted  evasion  of  it  which 
ought  not  to  be  countenanced.  It  is  not  to  be  presumed,  I 
think,  that  the  legislature  in  framing  this  act,  intended 
to  pass  a  law  applicable  only  to  the  then  present  circum- 
stances, which  law  could  be  evaded  before  it  went  into  opera- 
tion by  the  putting  in  of  switches  that  could  not  be  blocked 
or  filled,  but  which  was  more  of  a  death-trap  than  the  one 
then  in  general  use,  which  had  proven  to  be  a  veritable 
slaughter-pen.  The  act  was  not  aimed  at  frogs  alone,  but  in 
terms  reached  all  frogs,  switches  and  guard  rails.  It  is 
doubtless  true  that  this  split  switch  could  not  be  blocked  as  the 
ordinary  frog  is  blocked,  but  there  was  testimony  tending  to 
show  that  the  danger  could  be  greatly  reduced,  if  not  re- 
moved, by  filling  in  the  hollows  of  the  rail,  and  having  a 
straight  surface  on  the  side  of  both  rails,  as  the  foot  is 
caught  and  retained,  as  follows :  "  Question.  [Referring  ty 
model.]  What  is  it  about  the  construction  of  the  split 
switch  here,  and  the  formation  of  the  rails,  that  makes  it  re- 
tain the  foot  when  it  is  caught  there?  Answer.  Being  hol- 
lowed underneath,  you  slip  your  foot  under  there.  Your 
ankle  is  in  here,  where  they  are  not  over  two  inches  apart, 
and  there  is  no  possible  way  of  pulling  your  foot  out.  The 
further  you  go  the  tighter  you  get.  There  is  only  one  way 
to  get  out, — the  way  you  went  in.  The  T  of  the  rail  is  what 
retains  the  foot.  It  is  wider  ri^ht  in  there,  so  the  sole  of  your 
shoe  would  go  right  in  there."  But  whether  this  switch  can  be 
filled  or  blocked  or  not,  the  use  of  it  is,  in  my  opinion,  an 
evasion  and  violation  of  the  law,  which  cannot  be  excused. 
Much  less  can  such  evasion  and  violation  of  the  statute  be 
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used  to  foster,  as  a  matter  of  law,  contributory  negligence 
upon  every  brakeraan  who  is  injured  by  it,  on  the  ground 
that  he,  instead  of  the  railroad  company,  takes  the  risk  of  its 
unlawful  use.  The  plaintiff  in  this  case  was  not  obliged  to 
take  the  risk  that  the  defendant  would  knowingly  continue  to 
vii)latethe  law  of  the  state,  or  to  evade  its  provisions.  Cootsz;. 
Detroit,  75  Mich.  631, 632. 25  Am.  &Eng.  (Jorp.  Cas.  250.  This 
law  was  enacted  upon  the  urgent  demand  that  some  action 
should  be  taken  by  the  legislature  to  s;ave  life  which  was  fre- 
quently being  taken,  without  remedy  under  the  existing 
laws.  It  is  not  to  be  supposed  for  one  moment  that  the  leg- 
islature contemplated  any  circumstances,  or  change  of  cir- 
cumstances, in  the  use  of  switches,  which  would  prevent  the 
enforcement  of  the  law,  and  at  the  same  time  add  danger  to 
danger,  and  death  to  death.  In  my  opinion,  the  statute  is 
broad  enouojh,  and  strong  enough,  to  reach  all  switches, 
and  cannot  be  nullified  by  the  use  of  a  switch  which  cannot 
be  filled  or  blocked.  If  a  different  opinion  is  to  prevail,  it 
would  seem  that,  in  the  interest  of  humanity  further  legisla- 
tive action  is  imperatively  needed. 

Nor  do  I  think  that  the  plaintiff  is  debarred  from  recovery 
because  Shivelle  stepped  in  between  the  cars,  while  in  mo- 
tion, to  make  the  switch,  in  violation  of  the  printed 
rule  of  the  company.  There  was  evidence  tend-  ^HgeVce.''^ 
ing  to  show  that  these  cars  could  not  be  uncoupled 
by  a  man  of  Shivelle's  physical  stature,  unless  they  were 
moving,  and  it  was  customary,  and  habitually  done  by  the 
employes  of  the  defendant  while  the  cars  were  in  motion. 
In  such  case,  the  defendant  company  could  not  hold  its  em- 
ployes responsible'for  a  violation  of  this  rule,  so  as  to  shield 
Its  own  gross  negligence  in  the  matter  of  switches.  Hunn  v, 
Michigan  Cent.  R.  Co.,  78  Mich.  513,  41  Am.  &  Eng.  R.  Cas. 
452.  Under  all  the  circumstances  of  this  case,  the  plaintiff 
was  entitled  to  go  to  the  jury  upon  the  question  of  her  in- 
testate's negligence. 

Statutory  Liability  of  Railroad  Company— Failure  to  Quard  Frogs  in  Track 
—Contributory  Negligence  of  Employe. — In  Holum  v,  Chicago,  M.  &  St.  P. 
R.  Co.,  (Wis..  Oct.  20.,  1891),  50  N.  W.  Rep.  99,  it  was  held  that  a  statute 
(Laws  VVis.  1889, chap.  123).  providing  that,  if  a  railroad  company  neglects 
to  erect  and  maintain  guards  at  frogs  in  its  tracks,  it  shall  be  liable  to  a 
penalty  and  also  liable  for  damages  occasioned  thereby  to  its  servants, 
notwithstanding  such  neglect  arose  from  the  negligence  of  any  other  agent 
or  servant  thereof^  does  not  make  a  railroad  company  liable  for  the  death 
of  a  switchman,  who,  through  his  contributory  negligence,  was  caught  in  an 
unguarded  frog  and  killed  by  a  train  of  which  he  was  in  charge.  The  court 
said: 

•*  Counsel  for  the  plaintiff  contends  that  it  was  the  negligence  per  se  in  th- 
defendant  to  thus  leiive  the  frog  unblocked  and  unguarded ,  and  that  such 
QcgUgence  made  the  defendant  absolutely  liable,  regardless  of  the  contribu- 
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tory  negligence  on  the  part  of  the  deceased.    Counsel  cites  no  decision  or 
authority  tor  the  existence  of  such  a  rule  at  common  law.     We  are  not  awane 
that  such  a  question  has  ever  been  presented  to  this  court,  notwithstanding 
the  accidents  which  have  happened  by  reason  of  the  foot  being  thus  caught 
in  a  frog.     A  few  years  ago  the  learned  counsel  for  the  plaintill  argued  such 
a  case  in  this  court,  where  such  a  principle  of  law  would  have  made  his  suc- 
cess certain,  but  he  gave  us  no  intimation  that  any  such  rule  of  law  existed. 
Townley  2/.  Chicago,  M.&  St.  P.  R.  Co.,  53  Wis  626,  4  Am.  &  Eng.  R.  Cas. 
562.    Obviously  there  never  has  been  any  such  rule  at  common  law.    But 
counsel  really  invokes  the  propriety  of  such  a  rule,  in  aid  of  a  construction 
which  he  desires  to  have  given  to  chap.  123,  Laws  189,  which  went  into  ef- 
fect a  few  days  prior  to  the  accident  in  question.    That  act  requires  every 
railway  company  operating  any  railroad  in  this  state  to  erect  and  maintain 
sufficient  guards  and  blocks  at  the  front  and  rear  of  every  frog  in  the  track 
of  such  road,  and  inflicts  a  penalty  for  any  violation  or  failure  so  to  do; 
and  also  provides  that  such  company  shall,  in  addition,  be  liable  to  the 
person  injured  for  all  damages  sustained  thereby,  whether  the  person  so 
injured  shall  be  a  servant  or  agent  of  such  corporation  or  not,  and  notwith- 
standing that  such  violation  or  failure  shall  rise  or  occur  through  the  n^li- 
s^ence  of  any  other  agent  or  servant  thereof.     Under  this  statute  it  is  stren- 
uously contended  that  the  defendant  is  absolutely  liable  in  this  action, 
regardless  of  the  contributory  negligence  on  the  part  of  the  deceased ;  and, 
in  support  of  such  contention,  he  relies  principally  upon  Quackenbush  w.  Wis- 
consin &  M.  R.  Co.,  62  Wis.  411.    The  language  ot  the  statute,  under 
which  absolute  liability  was  there  held,  was  to  the  effect  that,  until  the 
fences  and  cattleguards  should  be  made,  the  company  should  be  liable  for 
all  damage    ♦    ♦    ♦    occasioned  in  any  manner,  in  whole  or  part,  by  the 
want  of  such  fences  or  cattleguards.    Section  1810,  Rev.  St.     Prior  to  that 
language  being  incorporated  into  the  Revised  Statutes,  the  statute  was 
simply  to  the  effect  that,  until  such  fences  and  cattleguards  should  be  duly 
made,  the  railroad  company  should  be  liable  for  all  damages  which  shall 
be    *    ♦    ♦  ^  occasioned  by  the  failure  to  erect  such  fences  or  cattleguards 
as  therein  required.     Section  30,  chap.  119,  Laws  1872.     In  construing  the 
language  of  that  act,  in  an  elaborate  opinion  by  Ryan,  C.  J.,  he  concluded 
by  sayinp::  '  The  rule  of  this  court  must  be  taken  as  sustaining  the  defense 
of  contributory  ne^licrence  to  actions  against  railroad  companies  for  in- 
iiiries  occasioned  by  failure  either  to  erect  or  to  maintain  fences  on  the  line 
oi  their  roads  as  in  other  actions  for  negligence.'     Curry  v,  Chicago  &  N. 
W.  R.  Co.,  43  Wis.  683.     Such  ruling   was  probably  the  occasion  for  the 
amendment  of  that  statute  so  as  to  take  away  the  defense  of  contribu- 
tory negligence  in  certain   cases.     That  case  has  never  been  overruled, 
but  was  expressly  sanctioned  in  Johnson  v.  Chicago.  M.  &  St.  P.  R.  Co., 
29   Minn.    428;  and  rccojjnized   as  binding  in  the  case   thus  cited  and 
relied   upon  by  counsel.     62  Wis.  416.     We  have  no  doubt  of  the  correct- 
ness of  such  ruling.     Under  the  act  in  question,  the  right  to  the  defense 
of  contributory  negligence  is  still   more  apparent ;  for,  by  indicating  that 
such  right  of  action  should  not  be  defeated  by  reason  of  the  nej^ligence  of 
any  other  aj^:cnt  or  servant  of  the  company,  we  may  fairly  imply  that  the 
li'Siislature  difl  not  intend  to  take  away  the  defense  of  contributory  negli- 
gence.—respcrially  should  this  be  so  in  view  of  the  decision  of  this  court 
in  Curry  7/.  Chicago  &  N.  W.  R.  Co.,  supra.     We  must,  therefore,  hold 
that  the  contributory  negligence  of  the  deceased  was  such  as  to  defeat  a 
recovery  in  this  action. 

Contributory  Negligence  of  Employe  Coupling  Cars  in  Disregard  of  the 
Rules  of  the  Company. — It  is  well  settled  law  that  an  employe  of  a  railroad 
company  who  is  injured  while  coupling  or  uncoupling  cars  in  a  manner 
forbidden  by  the  known  rules  of  the  company,  if  he  receives  hurt,  has  no 
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legal  remedy  ;  provided,  of  course,  the  violation  of  the  rule  was  the  proxi- 
mate cause  of  his  injury.  See  Sloan  v.  Georgia  Pacific  R.  Co.  (Ga.), 
44  Am.  &  Eng.  R.  Cas.  553,  and  references  in  note  to  that  case,  p. 
554. 

A  railroad  company  is  not  liable  for  the  death  of  a  brakeman  while  at- 
tempting to  uncouple  cars  in  motion,  caused  by  his  being  brushed  off  by 
a  car  standing  on  a  side  track,  where  a  rule  of  the  company  expressly  pro- 
hibits uncouplines  to  be  made  on  moving  trains.  Schaub  v.  Hannibal  & 
St.  Jo«  R.  Co.  (Mo.,  June  23,  1891),  16  S.  W.  Rep.  924. 

An  employe  who  is  under  orders  to  couple  cars  with  a  stick  only,  and 
is  injured  while  coupling  with  his  hand  without  a  stick,  is  himself  in 
fault,  and  cannot  recover.  Rome  &  C.  Const.  Co.  v,  Dempsey,  86  Ga- 
499. 

A  switchman,  who,  in  violation  of  a  known  rule  of  the  railroad  service, 
goes  in  between  two  cars  as  they  approach  each  other,  for  the  purpose  of 
coupling  them  with  his  hand,  instead  of  using  a  stick  furnished  for  the 
purpose,  is  guilty  of  contributory  negligence,  which  bars  a  recovery  of 
damages,  unless  overcome  by  proof  of  the  want  of  reasonable  care  on 
the  part  of  the  engineer.  Hissong  v,  Richmond  &  D.  R.  Co.,  91  Ala. 
5J4- 

Where  one  of  the  rules  of  the  company,  which  formed  a  part  of  the 
switchman's  contract  of  employment,  required  him  to  inspect  and  take 
notice  of  the  style  of  drawheads,  etc.,  used  in  coupling  engmes  and  cars, 
and  he  alone  directed  the  movements  of  the  engine  towards  the  car  to  be 
coupled  to  it,  an  injury  resulting  to  him  from  thfeir  sudden  coming  together 
must  be  due  to  contributory  negligence  which  will  defeat  its  recovery. 
Brooks  V.  Northern  Pac.  R.  Co..  47  Fed.  Rep.  687. 

Failure  to  Use  Cotipling  Knife  as  Required  by  Contract  of  Employment, 
—In  Bonner  v.  Bear  (Tex.,  Nfarch6,  1891),  15  S.  VV.  Rep.  798,  which  was 
an  action  by  a  brakeman  for  injuries  caused  by  his  being  caught  between 
the  deadwoods  of  the  two  cars  while  attempting  to  make  a  coupling  with 
his  hands,  it  was  held  that  the  mere  failure  of  the  brakeman  to  comply 
with  his  express  contract  to  use  a  coupling  knife  in  coupling  cars  would 
not  prevent  a  recovery  for  the  injuries  received,  if  the  use  of  such  knife 
would  not  have  removed  the  danger. 

Evidence  of  Custom  or  Usage  to  Show  that  Rule  was  not  Imperative, — 
Plaintiff's  evidence  tending  to  show  that,  before  he  went  in  between  the 
cars,  he  had  attempted  to  couple  them  with  a  stick,  signaled  the  engineer 
10  Slop  the  train,  and  went  \xv  after  the  cars  had  stopped  ;  evidence  that 
this  was  in  accordance  with  the  custom  and  practice,  when  a  couplintj  can 
not  be  made  with  a  stick,  is  relevant  and  admissible,  as  showing  that  the 
rule  was  not  imperative,  or  was  sometimes  waived  ;  but  evidence  of  the 
fact  that  it  was  the  custom  and  duty  of  engineers  not  to  move  their  trains 
when  stopped,  until  a  signal  is  given,  not  being  shown  to  apply  to  the  coup- 
ling of  cars  in  a  yard,  is  not  admissible.  Hissong  v.  Richmond  &  D.  R.  Co., 
9»  Ala.  514. 

Coupling  Cars  while  Standing  on  Running  Board  of  Engine — Evidence  as 
(0  Rule,-^n  Richmond  &  D.  R.  Co.  v.  Jones,  (Ala.,  April  16,  1891).  9  So. 
Rep.  276.  it  was  held  that  a  rule  of  a  railroad  company  prohibiting  a  switch- 
man from  going  between  cars  to  couple  or  uncouple  them,  cannot  be  in- 
voked to  defeat  the  action  of  a  switchman  for  injuries  sustained  when 
coupling  cars  while  standing  on  a  running  board  put  on  the  tender  of  an 
engine  for  switchmen  to  ride  on. 

Injlries  Resulting  from  Violation  of  Rule— Failure  to  Aver  Knowledge  of 
Rule. — It  is  not  sufficient  to  charge  an  employe  with  contributory  negli- 
gence to  show  that  the  mjuries  received  by  him  resulted  from  his  violation 
of  a  rule  promulgated  by  his  employer,  and  in  a  plea  setting  up  such  a  de- 
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fense,  failure  to  aver  knowledge  of  such  rule  on  the  part  of  the  employe, 
renders  the  plea  demurrable.  Louisville  &  N.  R.  Co.  v,  Hawkins,  (Ala.. 
May  I,  1891).  9  So.  Rep.  271. 

Violation  of  Rules  which  Servant  was  not  Required  to  Learn.— In  Georgia 
Paciiic  R.  Co.  V.  Davis.  (Ala..  April  30, 12^91).  9  So.  Rep.  252.  plaintiff  sued 
to  recover  damages  for  personal  injuries  received  while  in  the  employ  of 
the  defendant.  It  appeared  that  the  defendant  company  had  issued  a  book 
containing  five  hundred  rules,  two  of  which  required  the  constant  preseoce 
of  brakemen  at  the  brakes  on  top  of  the  train.  The  plaintiff,  in  accordance 
with  usage  and  with  the  conductor's  sanction,  remained  in  the  caboose  a 
part  of  tlie  time  during  inclement  weather,  and  was  injured  while  ascending 
to  his  post  of  duty  in  accordance  with  the  conductor's  order.  Heid,  that 
it  could  not  be  said  that  plaintiff  was  negligent  when  there  was  no  evi- 
dence that  he  was  ever  required  to  learn  such  rules  or  did  in  fact  know 
them. 

Violation  of  Known  Rules  with  Conduetor's  Consent. — In  an  action  to  re- 
cover damages  for  personal  injuries  received  by  plaintiff  while  in  the  em- 
ploy of  a  railroad  company  as  a  brakeman,  it  is  harmless  error  for  the 
court  to  charge  that  the  plamtiff  was  not  negligent  in  disregarding  the 
known  rules  of  the  company  if  the  conductor  assented  thereto,  when  the 
evidence  showed  the  brakeman *s  ignorance  of  such  rules.  Georgia  Pacific 
R.  Co.  V.  Davis.  (Ala.,  April  30,  1891),  9  So.  Rep.  252. 

Employe  Violating  Rule—Compliance  Rendered  Impossible. — If  compliance 
with  a  general  rule  is  rendered  impossible  by  other  and  inconsistent  orders 
given  by  thp  master  to  his  servant,  negligence  cannot  be  imputed  to  the 
servant  for  not  following  the  general  rule.  Hall  v,  Chicago,  B.  &  N.  R.  Co. 
(Minn.  July  i.  1891),  49  N.  W.  Rep.  239. 

Brakeman  Coupling  Mismatched  Cars  in  Negligent  Manner. — A  railroad 
brakeman.  who.  m  attempiing  to  couple  two  cars,  upon  one  of  which  was 
a  Miller  coupler  and  on  the  other  a  Janney  coupler,  with  knowledge  that 
the  couplings  were  mismatched,  placed  the  pin  in  the  moving  car,  and  re- 
mained between  the  two  cars  to  shake  the  pin  into  position.  He  might 
have  safely  madf  the  coupling  by  placing  the  pin  in  the  standing  car  and 
perniiiting  it  to  be  shaken  into  position  by  the  concussion  of  the  two  cars. 
//e/i/,  that  he  was  guilty  of  negligence,  and  no  recovery  could  be  had  for 
his  death  resulting  from  being  crushed  between  the  two  cars.  Norfolk  & 
W.  R.  Co.  7/.  McDonald's  AdmV  (Va.  Sept.  10.  1891).  13  S.  E.  Rep.  706. 

Employe  Twice  Attempting  to  Couple  Cars  having  Defective  Apparatus.— 
A  second  ertort,  on  the  same  occasion,  to  couple  cars  with  a  draw-bar,  the 
first  having  failed  because  the  bar  had  become  fixed  in  its  position,  and  not 
readily  movable,  is  not  necessarily  improper  or  inexcusable  where  the  bar 
had  been  shaken  loose  after  the  first  effort,  and  before  the  second  was 
made,  although  the  second  failed  for  the  same  reason  as  the  first,  and  the 
plaint  if!  was  thereby  injured.     Ousley  ?/.  Central  R.  &  B.  Co.,  86  Ga.  538. 

Car  Coupler  Stepping  into  Hole  in  Roadbed  with  Knowledge  of  Defect.— 
Although  an  employe  endeavoring  to  uncouple  cars  knew  of  a  defect  con- 
sisting of  a  hole  in  the  roadbed  at  that  f)oint,  it  was  not  conclusive  evi- 
dence of  his  negligence  to  get  into  the  hole  while  attending  to  his  duty, 
where  his  attention  was  being  attracted  to  his  work.  Hannah  v.  Connec- 
ticut River  R.  Co.,  (Mass.,  Oct.  24,  1891).  28  N.  E.  Rep.  682. 

Uncoupling  Moving  Cars—Brakeman  Slipping  on  Ice. — The  fact  that  a 
brakeman  who  steps  between  a. moving  car  and  an  engine  in  order  to  un- 
couple them,  and  slips  on  the  ice  on  the  track,  believes  that  this  is  not  an 
imprudent  thing  to  do,  and  has  good  ground,  as  areasonablv  pniden^man, 
for  so  believing,  does  not  relieve  him  of  contributory  negligence.  Pieart 
V.  Chicago.  R.  I.  &  P.  R.  Co.  (Iowa,  Feb.  4.  1891),  47  N.  W.  Rep.  1017. 

Use  of  Defective  Bumper.-— Where  the  injury  to  a  railroad  employe  is  the 
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result  of  the  negligent  moving  of  a  train  while  he  is  engaged,  in  the  line  of 
his  duty,  in  lifting  or  adjusting  a  bumper,  the  fact  that  the  bumper  was  de- 
fective will  not  bar  recovery.    Central  R.  &  B.  Co.  v,  Lanier,  83  Ga.  587. 

Conductor  Attempting  to  Couple  Cars.— Where  the  duties  of  a  conductor 
of  a  freight  train  are  somewhat  general,  an  employe  who  has  been  a  con- 
ductor seven  years  and  a  brake  man  for  several  years  previously,  is  author- 
ized, when  his  train  is  late  and  the  brakemen  have  made  several  unsuccess- 
ful attempts  to  couple  a  car,  to  try  to  couple  it  himself.  Seley  v.  Southern 
Pacific  R.  Co..  (Utah,  March  4,  1890),  23  Pac.  Rep.  75'. 

Employe  Qoing  between  Cars  to  Uncouple  Them. — Plaintiff,  who  ]^as  in- 
jured while  endeavoring  to  uncouple  two  moving  cars  owin^  to  his  step* 
ping  into  a  hole  in  the  roadbed,  testified  that  he  did  not  notice  the  hole. 
It  appeared  that  it  Was  customary  for  employes  to  step  between  the  cars 
to  uncouple  them,  and  that  the  chances  were  about  as  good  between  the 
cars  and  the  rails  as  on  the  outside ;  that  if  the  coupling  pin  stuck,  the  em- 
ploye could  not  always  stand  on  the  outside  of  the  track  and  rail  and  pull 
It  out.  When  plaintiff  went  to  pull  out  the  coupling  pin,  it  stuck  and  he 
walked  along  between  the  cars,  which  were  moving  slowly,  trying  to  pull 
the  pin  out.  Held,  that  it  could  not  be  said  that  the  plaintiff  was,  as  a 
matter  of  law,  guilty  of  negligence.  Hannah  v,  Connecticut  River  R.  Co., 
(Mass..  Oct.  24, 1891),  28  N.  E.  Rep.  682. 

Coupling  Cars  Running  at  High  Speed.— Though  attempting  to  couple 
cars  when  the  engine  is  running  at  a  speed  of  1 5  miles  an  hour  is  apparently 
not  only  dangerous,  but  reckless,  yet  if  it  be  true  in  the  experience  of  en- 
gineers and  railroad  men  that  it  is  safe,  provided  the  engine  is  properly 
managed,  and  if  the  failure  in  question  resulted  solely  from  the  fault  of  the 
engineer  in  manipulating  the  engine,  the  high  speed  will  be  no  obstacle  to 
a  recovery  by  the  car  coupler  for  a  personal  injury  sustained  by  him  in  mak- 
ing the  attempt.  Though  to  non-experts  its  truth  would  seem  in  a  high 
d^ee  improbable,  if  not  impossible,  yet,  there  being  direct  and  positive 
evidence  tending  to  support  the  theory  of  safety,  the  court  erred  in  granting 
a  nonsuit.  Rebb  v.  East  Tennessee,  v.  &  G.  R.  Co.,  (Ga.,  July  20,  1891),  13 
S.  E.  Rep.  566. 

Coupling  Defective  Cars— Evidence.— It  is  for  the  jury  to  determine 
whether  a  brakcman,  killed  while  attempting  to  couple  defective  cars,  was 
guilty  of  contributory  negligence,  where  a  brakeman  testified  that,  im- 
mediately before  the  accident,  the  couplings  of  the  car  were  apparently  in 
safe  condition,  and  another  witness  testified  that,  at  a  distance  of  four  or 
five  feet  away,  he  noticed  the  defective  condition  of  one  of  the  cars  to  be 
coupled.  A  motion  for  a  non-suit  in  such  a  case  is  properly  overruled. 
Wells  V.  Denver  &  R.G.  R.  W.  Co..  (Utah,  Sept.  12, 1891),  27  Pac.  Rep.  688. 


Sweet 
Michigan  Central  R.  Co. 

{Michigan  Supreme  Court,  October  p,  iSgi,) 

^  Injury  to  Employe — Contributory  Negligence — Knowledge  of  Danger— Ques- 
tion  for  Jury. — It  is  not  contributory  negligence  as  a  matter  of  law  for  a 
switchman,  in  the  performance  of  his  duty,  to  get  upon  the  side  of  a  freight 
car  upon  a  siding  and  moving  towards  a  building  alongside  the  track  and  so 
dose  thereto  that,  when  the  car  was  opposite  tTie  building,  the  switchman 
was  crushed  to  death,  where  it  is  not  shown  that  the  switchman  had  any 


Digitized  by  LjOOQ  IC 


396  SWEET  V.   MICHIGAN  CENTRAL   R.   CO.  [VOL.  4S 

reason  to  apprehend  the  existence  of  the  danger,  nor  had  ever  switched  a 
car  upon  that  side  track,  nor  had  ever  been  informed  of  such  danger. 
Whether  the  switchman  in  such  case  knew  or  ought  to  have  known  of  the 
danger,  is  a  question  for  the  jury,  and  in  this  case  the  defendant  has  00 
reason  to  complain  of  the  charge  of  the  court  submitting  such  ques- 
tion. 

Trial — Argument  of  Counsel — Uso  of  Improper  Language. — In  an  action 
against  a  railroad  company  to  recover  damages  for  personal  injuries,  coun- 
sel  for  defendant,  in  his  argument  to  the  jury,  called  their  attention  to 
common  talk  that,  if  the  case  should  get  by  the  court,  the  jury  would 
"  whoop  it  up  "  to  the  railroad  company.  Plaintiff's  counsel  in  replying 
to  this  said  that  if  it  were  true  that  juries  usually  go  ggainst  railroads,  it 
is  because  in  every  case  railroads  are  inimical  to  the  plaintiff,  and  because 
where  a  husband  is  killed  by  the  negligence  of  a  man.  he  would  go  to  the 
widow  and  at  least  pay  the  funeral  expenses,  instead  of  saying  to  her  "go 
to  hell."  //^A/ that,  since  the  expressions  used  by  plaintiff's  counsel  bad 
not  been  used  without  provocation,  and  since  it  could  not  be  seen  that 
they  in  any  way  affected  the  verdict,  the  court  would  not  set  aside  a 
verdict  for  plaintiff  on  account  of  the  use  of  such  language. 

Grant,  J.,  dissenting. 

Error  to  Washtenaw  Circuit  Court. 
Action   for  the   negligent  killing  of  plaintiff's  intestate. 
Judgment  for  plaintiff,  and  defendant  appeals. 

henry  Russell,  {Ashley  Pond,  of  counsel),  for  appellant 
Sawyer  6r  Knowlton,  for  appellee. 

Morse,  J. — This  is  an  action  for  damages  based  on  the 
negligent  killing  of  plaintiff's  intestate.  The  plaintiff  had 
Cue  stated  verdict  and  judgment  for  $5,000.  The  facts  arc 
substantially  as  allows  :  A  part  of  defendant's  sta- 
tion  yards  or  grounds  at  Detroit  is  called  the  "  Bay  City 
Yard  "  and  in  the  Bay  City  yard  is  a  side  track  called  the 
'*  Bentlv  Siding."  On  this  track  stands  a  long,  low,  irregu- 
lar building,  called  **Bentley's  Oil  Works  "  or  '*  Sheds."  This 
side  track  is  constructed  and  used  for  the  Bentley  oil  works, 
and  nothing  else.  It  is  47  feet  from  the  switch  to  the  south 
end  of  the  building.  The  length  of  a  car  is  64  feet.  The 
track  upon  which  this  building  is  located  runs  somewhat  in' 
a  circle,  but  its  general  course  is  north  and  south.  The 
switch  is  south  or  southwest  of  the  building.  The  oil  shed  or 
building  stands  on  the  easterly  or  northerly  side,  and  the 
main  track  is  on  the  west  side  of  the  Bentley  side  track.  The 
top  of  a  car  is  higher  than  the  roof  of  this  shed  or  build- 
ing. The  building  is  constructed  in  sections.  The  second 
section  cannot  be  seen  from  the  south  end,  when  standing  at 
the  switch.  It  sets  back  a  foot  or  two  from  the  other  por- 
tion of  the  building.  The  office  of  the  building  is  in  that  jog. 
Passing  that,  there  is  another  building  at  the  end  of  it.  The 
south  end  of  this  building,  or  tank,  or  shed,  is  not  perpendic- 
ular.    The  space  between  the  side  of  the  car  while  passing 
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and  the  building  is  16  inches  at  the  south  end,  and,  as  the 
car  goes  north  it  grows  smaller,  until  the  end  of  the  section 
ol  the  house  is  reached,  when  the  space  closes  up  to  13  inches. 
This  is  occasioned  partly  by  the  building  righting  up,  and 
becoming  nearer  perpenaicular  at  the  north  end  than  it  is  at 
the  south  end.  At  the  south  end  of  the  building  there  are 
double  doors.  Both  swing  out.  At  the  time  of  the  accident 
these  doors  seem  to  have  been  open,  thus  acting  as  the  lips 
of  a  funnel,  and  might  have  presented  a  very  deceiving  ap- 
pearance.  The  doors  are  over  5  feet  wide,  and,  when  open, 
leave  only  a  space  of  42  feet  from  the  switch  to  the  entrance 
of  the  funnel.  This  building  had  been  standing  there  for  5 
years,  and  Was  wholly  upon  the  grounds  of  the  defendant. 
Plaintiff's  intestate  was  25  years  old  at  the  time  of  his  death. 
He  was  married,  and  left  surviving  him  one  child,  a  daughter 
J  years  old,  and  his  widow,  Louise  Sweet.     He  was  a  saving, 

Erudent  man,  and  was  receiving  $60  a  month  at  th&  time  of 
is  death.  He  had  been  in  the  employ  of  the  defendant  some 
time  as  brakeman,  on  the  eastern  division  of  the  main  line, 
from  Jackson  to  Detroit.  While  on  that  division  he  received 
an  injury.  After  his  injury  he  went  into  the  employ  of  the 
defendant  again,  as  switchman,  in  its  yards  at  Detroit,  and 
was  in  the  employ  of  the  defendant  in  that  capacity  a  month 
or  six  weeks  before  the  accident.  The  switching  team  of 
which  Sweet  was  a  member,  was  composed  of  Frasier  Maro- 
ney,  and  Sweet.  Their  duties  as  a  switching  team  extended 
to  any  part  of  the  company's  yard  at  Detroit,  but  their  chief 
labors  seem  to  have  been  expended  in  that  portion  of  the  defend- 
ant's yards  called  the  **  Bay  City  Yards."  There  is  no  direct 
evidence  that  Sweet  was  ever  on  the  Bentley  siding  before 
the  accident.  There  is  no  evidence  that  his  attention  had 
ever  been  called  to  the  dangerous  proximity  of  the  building. 
but  there  was  evidence  tending  to  show  that  cars  were  prob- 
ably shipped  in  there  from  once  to  twice  a  day.  There  is  no 
claim  that  he  was  ever  informed,  by  any  one,  that  the  place 
was  dangerous,  or  of  the  location  of  the  shed,  as  connected 
with  the  railroad  track. 

The  manner  of  the  accident  was  as  follows :  The  switching 
team  came  down  from  Bay  City  junction,  on  the  main  track, 
with  two  cars  attached  to  the  engine,  and  backed  in  on  the 
Bentley  siding,  and  coupled  onto  a  car ;  then  pulled  back 
over  the  switch,  and  onto  the  main  track.  Sweet  stood  at 
the  switch,  and,  as  the  train  pulled  out  from  the  switch, 
threw  it  back  on  the  main  line.  The  engine  then  pushed  the 
car  that  had  been  taken  from  the  siding  down  the  main 
line,  past  the  switch.  Maroney  rode  that  car  down  the  main 
Ime,  and  stopped  it.     The  engine  then  pulled  up  beyond  the 
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switch,  and  again  onto  the  main  line,  and  Sweet  threw  the 
switch  back  to  the  Bentley  siding,  and  stood  at  the  switch. 
The  enofineer  then  pushed  a  stock  car  from  the  siding.  Fra- 
sier  cut  off  the  cur  and  tlie  engineer  pushed  it  down  the  track 
onto  the  Bentley  siding,  following  it  with  the  engine,  and, 
as  the  north  end  of  the  car  passed  the  switch,  Sweet  got  onto 
it.  He  was  then  upon  the  east  side  of  it,  next  the  building. 
When  Sweet  got  onto  the  north  end  of  the  car  naturally  he 
was  looking  south  towards  the  approaching  car,  as  it  came  to 
the  switch,  and  when  he  ^ot  onto  it  his  lace  would  be  away 
from  the  building.  Frasier  was  on  the  south  end.  Seeing 
Sweet  get  on,  he  (Frasier),  dropped  off  at  the  switch.  The 
car  thus  cut  off  was  a  Michigan  Central  combination  stock 
car.  These  cars  are  slatted  lengthwise.  The  posts  or  studs 
upon  which  the  slats  are  nailed  are  on  the  outside  of  the  car. 
There  are  two  ladders  to  this  car,  placed  upon  opposite 
sides,  near  the  opposite  ends  of  the  car.  In  order  to  stop 
the  car,  it  was  necessary  to  reach  the  top  of  it  by  these  lad- 
ders.  These  cars  are  more  difficult  to  mount  tlian  an  ordi- 
nary box  car,  for  the  reason  that  the  slats  are  left  apart,  and, 
unless  special  attention  is  paid,  the  foot  is  liable  to  strike 
through  the  holes  in  the  side  of  the  car,  and  slip  off  the 
rounds  of  the  ladder,  and  it  therefore  draws  a  person's  atten- 
tion more  closely,  when  mounting,  than  it  would  on  a  box 
car.  In  the  division  of  the  work,  it  is  the  practice  of  the 
switchman  who  throws  the  switch  to  mount  the  car  that  is 
kicked  on  the  siding  as  ii  passes  him,  set  the  brakes,  and  stop 
it  at  the  place  desired  ;  and  for  the  switchman  who  cuts  off 
the  car  to  drop  off  at  the  switch,  and  throw  it  back  to  the 
main  line  ;  dnd  this  seems  to  have  been  attempted  in  this  case. 
At  this  time  Frasier  cut  offthis  car,  rode  it  down  to  the  switch, 
and,  looking  through  the  slats  of  the  car  saw  Sweet  mount 
upon  the  other  side.  Frasier  then  dropped  off  at  the  switch, 
to  throw  it  back  upon  the  main  line.  The  engine  was  push- 
ing the  car,  and  the  fireman  did  not  know  it  was  cut  off.  It 
was  Sweet's  duty  to  get  on,  and  Frasier's  duty  to  get  off.  at 
the  switch,  in  the  manner  it  was  done;  and,  according  to  the 
custom  of  doing  the  work,  it  was  the  duty  of  one  of  them  to 
get  on  the  car  at  any  event.  There  was  testimony  tending 
to  show  that  generally,  in  handling  cars  upon  this  side  track, 
the  men  work  upon  tne  side  of  the  cars  away  from  the  build- 
ins:.  The  car  was  34  feet  long,  it  was  only  47  feet  from  the 
switch  to  the  building,  and  the  door,  being  opened,  reduced 
that  distance  5  feet.  From  the  switch  to  the  funnel,  there- 
fore, was  only  42  feet.  This  car  was  going  as  fast  as  a  man 
could  walk.  Sweet,  therefore,  only  had  the  time  it  would 
take  a  man  to  walk  42  feet  from  the  time  he  attempted  to 
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mount  the  car  until  he  was  crushed.  As  he  attempted  to 
mount  the  car,  he  took  hold  of  one  of  the  rounds  of  the  lad- 
der, and  put  either  his  foot  or  his  knee  upon  the  step  of  the 
car, — that  is,  the  bottom  step  upon  the  car, — and  looked 
towards  the  car.  He  had  only  straightened  up  by  the  side  of 
the  car,  when  the  fireman,  seeing  his  danger,  hallooed  to  him 
to  look  out  for  the  shed.  He  heard  the  noise,  but  did  not 
comprehend  what  he  said.  He  looked  up,  and  smiled  to  the 
fireman,  as  though  he  thought  he  was  joking,  and  in  an  in- 
stant was  between  the  cars  and  the  shed,  was  rolled  the  dis- 
tance of  the  first  section  of  the  oil  shed  between  the  car  and 
the  shed,  and  when  he  reached  the  end  of  that  section  he 
dropped  down  to  the  ground,  and  striking  upon  his  feet,  with 
his  back  against  the  shed,  stood  in  that  position  while  the  en- 
gine  stopped,  and  the  fireman  got  down  and  started  to  go  to 
him,  but  before  he  got  to  him  he  fell  upon  the  ground,  strik- 
ing his  head  against  the  rail.  They  picked  him  up,  and  car- 
ried him  into  Bentley's  oil  works,  and  laid  him  on  the  floor. 
He  lived  about  30  minutes,  and  said  to  Frasier,  "  Take  me 
home  to  my  wife.** 

The  negligence  of  the  defendant  is  apparent,  and  does  not 
seem  to  be  disputed.  It  was  the  duty  of  the  defendant  to 
provide  a  safe  place  for  the  men  to  work  in  the 
yards.  There  is  shown  no  excuse  for  the  laying  J^*'J]^^'7  *' 
of  this  track  so  close  to  the  building.  It  w^as  un- 
safe  and  dangerous.  Indeed,  the  claim  made  by  defendant's 
counsel  is  that  it  was  so  obviously  unsafe  that  the  plaintiff's 
intestate  was  presumed  as  a  matter  of  law  to  have  taken  no- 
tice of  it.  The  building  was  on  defendant's  premises,  and 
under  its  control,  and  its  tracks,  at  least,  could  have  been 
changed  to  prevent  the  danger.  The  principal  error  as- 
signed against  the  verdict  is  that  the  plaintiff's  intestate  was 
fuilty  of  contributory  negligence  as  a  matter  of  law,  because 
y  reasonable  observation  he  might  have  known  the  danger 
incident  to  the  situation,  and  therefore  he  assumed  the  rfsk, 
and  no  recovery  can  be  had.  The  court  instructed  the  jury 
upon  this  question  as  follows  :  **  Now,  gentlemen, 
in  order  for  the  plaintiff  to  recover  in  this  case,  he  jj*']'*  ^ 
roust  satisfy  you,  by  a  fair  preponderance  of  evi- 
dence, of  several  things  :  First,  That  the  deceased,  John  H. 
Sweet,  was  not  guilty  of  contributory  negligence  ;  for,  if  the 
want  of  ordinary  care  and  prudence  on  the  part  of  Mr.  Sweet 
in  any  degree  contributea  to  this  accident,  plaintiff  cannot 
recover.  In  other  words,  if  the  decedent,  Mr.  Sweet,  by  the 
exercise  of  due  care  and  ordinary  caution,  could  have  avoided 
this  injury,  he  cannot  recover.  Second.  If,  from  the  evidence 
in  this  case,  you  find  that  the  decedent  was  not  guilty  of 
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*  contributory  negligence/  as  I  have  defined  it  to  you,  then, 
before  the  plaintiff  can  recover,  you  must  also  find,  and  you 
must  be  further  satisfied  by  a  fair  preponderance  of  evidence, 
that  the  defendant  corporation  was  itself  guilty  of  negligence; 
that  is,  that  it  has  been  guilty  of  a  neglect  of  that  care,  cau- 
tion, and  prudence  which  good  railroading  requires.  Third, 
When  Mr.  Sweet  entered  the  employ  of  the  railroad  com- 
pany he  assumed  the  risks  and  perils  usually  incident  to  such 
employment,  and  included  in  such  risks  and  perils  were  those 
which"  it  was  his  duty  to  take  notice  of  by  observation.  All 
the  perils,  chances,  and  risks  which  were  apparent,  obvious, 
and  open  to  observation,  these  Mr.  Sweet  assumed,  and,  if 
this  accident  resulted  from  this  risk,  there  can  be  no  recov- 
ery. The  defendant  corporation  had  a  right  to  rest  upon 
the  probability  that  Mr.  Sweet  would  know  what  was  gen- 
erally to  be  seen  by  his  own  observation, — his  sight.  On  the 
other  hand,  gentlemen,  Mr.  Sweet  had  a  right  to  assume  that 
the  railroad  company  had  done  its  duty  and  placed  its  tracks 
in  such  a  condition  as  good  railroading  would  demand,  and 
so  that  he  could  perform  his  duties  with  reasonable  safety ; 
and  he  did  not  assume  anv  such  unusual  or  extraordinary 
risks  as,  without  fault  on  his  part,  he  might  be  exposed  to 
through  the  negligence  of  the  defendant ;  and  if,  in  the  dis- 
charge of  his  duties,  the  decedent,  Mr.  Sweet,  was  exposed 
to  such  dangers  and  perils  as  are  unusual,  exceptional,  and 
not  fairly  incident  to  good  railroading,  and  such  perils  as 
one  in  the  faithful  discharge  of  his  duties  could  not  ordina- 
rily be  expected  to  foresee,  then  it  was  the  duty  of  the  rail- 
road company  to  have  apprised  him  of  such  danger  and  per- 
ils ;  and  if  they  neglected  such  duty,  and  decedent  himself 
was  unconscious  of  the  danger,  and,  while  exercising  due 
care  and  caution,  failed  to  observe  the  danger  and  perils, 
then  these  facts  would  be  circumstances  in  this  case  which 
you  may  consider  in  determining  the  question  whether  or 
not  the  plaintiff  is  entitled  to  recover.  And  in  determining 
whether  or  not  the  decedent,  Mr.  Sweet,  was  guilty  of  con- 
tributory negligence,  you  may  consider  the  exigencies  and 
all  the  surroundings  of  the  situation,  and  therefrom  conclude 
whether  or  not  the  decedent,  Mr.  Sweet,  was  in  the  exercise 
of  that  degree  of  care  and  caution  which  was  incumbent 
upon  a  man  of  ordinary  prudence  in  the  same  calling,  and 
under  the  circumstances  which  surrounded  him  at  the  time 
of  this  accident ;  and  you  must  determine  whether  or  not,  in 
the  exercise  of  due  care,  under  the  circumstances  of  the  case, 
he  was  bound  to  appreciate  the  danger  that  confronted  him. 
If,  from  the  evidence  in  this  case,  you  are  satisfied  that  Mr. 
Sweet  knew  of  this  danger,  and  that  this  accident  was  due 
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to  his  own  negligence  and  inadvertence,  and  arose  from  a 
want  of  ordinary  caution  and  prudence  on  his  part,  plaintiff 
cannot  recover.  Or,  if  you  are  satisfied  from  the  evidence 
in  this  case  that  this  danger  was  so  obvious,  so  patent,  and 
discernible,  that  a  man,  in  the  exercise  of  ordinary  care  and 
prudence,  would  have  avoided  it,  then  the  plaintiff  cannot 
recover.  If,  however,  you  are  satisfied  from  the  evidence  it>« 
this  case  that  the  ordmary  use  of  this  side  track,  with  the 
buildings  thereon,  so  located  in  such  proximity  to  it,  was  un- 
safe and  dangerous,  that  it  was  improper  and  negligent  rail- 
road management ;  and  you  further  find,  under  all  the  cir- 
cumstances of  this  case,  that  the  decedent,  Mr.  Sweet,  was 
blameless  ;  that  he  was  in  the  exercise  of  due  care  and  cau- 
tion at  the  time  of  this  injury  ;  and  that  he  did  not  contrib- 
ute to  this  accident, — then  the  plaintiff  is  entitled  to  recover. 
It  is  the  duty  of  the  defendant  to  provide  a  reasonably  safe 
place  in  which  to  do  its  work,  and,  if  the  jury  shall  find  from 
the  evidence  in  this  case  that  the  defendant  corporation  failed 
in  this  respect,  it  was  guilty  of  negligence.  This  duty  of  the 
master — that  is,  the  railroad  company — to  provide  a  reason- 
ably safe  place  in  which  to  perform  its  services  required  of 
its  servants  in  railroad  business  extends  to  the  construction  of 
its  line,  and  renders  it  liable  to  its  servants  for  injuries  aris- 
ing in  the  necessary  discharge  of  duty,  caused  by  the  loca- 
tion in  dangerous  proximity  to  its  lines  or  side  tracks  of  any 
structure  over  which  it  may  rightfully  exercise  exclusive 
control, — cattle  chutes,  signal  posts,  water  tanks,  piles  of  lum- 
ber, awnings,  and  buildings.  It  is  also  a  rule  of  law  that 
when  a  person  injured  so  far  contributed  to  the  injury  by  his 
want  of  ordinary  care  that,  but  for  the  want  of  such  ordi- 
nary  care  on  his  part,  the  injury  would  not  have  been  done, 
the  railroid  is  not  liable  to  the  plaintiff  in  damages  for  such 
injury.  But  the  duty  of  ordinary  care  upon  the  part  of  the 
person  injured,  for  his  own  safety,  is  not  unvarying,  but  is 
dependent  upon  circumstances  of^the  particular  case.  The 
mere  fact,  therefore,  that  the  deceased  knew  the  building 
stood  near  the  track,  may  not  necessarily  charge  him  with 
contributory  negligence  or  the  assumption  of  the  risk  ;  but 
the  question  is,  did  he  know,  or  ought  he  to  have  known,  in 
the  exercise  of  ordinary  common  sense  and  prudence,  that 
the  risk  and  danger  existed  ?  I  give  certain  requests  on  the 
part  of  the  defendant.  If  the  deceased  knew  that  the  shed  of 
the  Bentley  Oil  Company  stood  so  near  the  side  track  as  to 
render  it  unsafe  for  the  employes  of  the  railroad  company  to 
ride  past  it  on  the  ladder,  on  the  side  of  the  car,  the  plaintiff 
is  not  entitled  to  recover.  For  about  three  weeks  the  de- 
ceased  was^mployed  almost  daily  in  and  about  the  side  track 
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leading  to  the  Bentley  oil  shed;  and  if  be  might  have  known, 
by  the  exercise  of  reasonable  care  and  observation,  what  the 
danger  was  from  the  proximity  of  the  shed  to  the  track,  he 
cannot  recover,  even  though  he  did  not  know  or  appreciate 
it.  It  was  the  duty  of  the  deceased  to  observe  and  learn  all 
that  he  reasonably  could  about  the  places  in  which  he  was 
called  upon  to  work,  and  the  risks  and  dangers  connected 
therewith,  and,  if  his  failure  to  do  so  contributed  to  this  in- 
jury, he  cannot  recover.  If  the  deceased,  while  standing  at 
this  switch,  could  have  told  that  the  shed  was  so  close  to  the 
track  as  to  render  it  dangerous  to  ride  by  on  the  ladder,  this 
fact  you  may  take  into  consideration  in  determining  whether 
or  not  the  deceased  was  guilty  of  contributory  negligence. 
It  was  the  duty  of  the  deceased  to  observe  the  premises 
where  his  duties  were  performed,  and  to -use  his  eyesight. 
The  responsibility  of  a  railroad  company  to  its  employes  for 
the  condition  of  its  road  is  less  strict  than  it  would  be  to 
strangers,  and  an  accident  to  an  employe  involving  no  liabil- 
ity mi^ht,  if  it  happened  to  another  person,  cause  an  action- 
able injury.  Railroad  employes  are  presumed  to  be  aware  of 
and  to  take  the  lisk  of  dangers  from  such  conditions  and  de- 
lects in  the  construction  of  the  side  track  as  would  be. open 
to  observation,  and  they  are  also  expected  to  use  reasonable 
care  in  examining  their  surroundings.  While  it  is  the  duty 
of  the  defendant  to  furnish  sufficient  and  safe  material,  ma- 
chinery, and  other  means  by  which  the  work  of  the  employed 
is  to  be  performed,  and  keep  the  same  in  good  order  and  re- 
pair, and  its  contract  implies  that,  in  regard  to  these  matters, 
the  employer  will  make  adequate  provision  against  negli- 
gence on  the  part  of  the  company,  and  that  no  danger  shall 
ensue  to  him  therefrom,  it  is  well  settled  that  the  employed 
assumes  all  the  risks  and  penl  usually  incident  to  tne  em- 
ployment, and  that  includecf  in  such  risks  and  perils  are  those 
which  it  is  a  part  of  the  duty  of  the  employed  to  take  notice 
of  by  observation.  The  plaintiff  charges  that  the  defendant 
is  guilty  of  negligence  because  of  the  failure  of  the  employes 
or  officers  of  the  company  to  assume  the  probability  of  some 
brakeman  or  switchman  clinging  to  the  side  of  the  car  next 
to  the  shed,  and  being  injured,  because  there  was  not  suffi- 
cient space  to  permit  him  to  pass  in  safety.  You  are  not 
necessarily  to  suppose  that  any  one  employe  or  officer  of  the 
defendant  would  be  any  more  observant  o?  the  possibility  of 
such  danger  than  another.  It  is  for  you  to  determine 
whether  the  deceased  himself,  during  his  employment  in  the 
yard,  had  not  as  many  facilities  to  learn  the  situation  of  the 
shed  and  track,  with  reference  to  riding  through,  as  any 
other  employe  of  the  company.     If  the  deceasea  had  such 
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opportunity,  he  was  guilty  of  negligence  which  contributed 
to  the  injury,  and  plaintiff  cannot  recover." 

We  think  the  matter  was  fairly  submitted  to  the  jury. 
Defendant's  counsel  in  this  case  relies  mainly  upon  the  case 
of  lllick  V.  Flint  &  P.  M.  R.  Co.,  67  Mich.  638,  but 
the  following  excerpt  from  the  opinion  in  that  case  ""ekT-B^u- 
will  show  that  it  differs  materially  from  the  case  u^tuUh^ 
before  us:  "The  space  between  the  side  of  the 
bridge  and  the  ladder  upon  the  car  where  the  brakeman  was 
injured,  as  shown  bv  the  record,  was  two  feet  and  three 
inches  wide.  The  d^anger  in  going  up  the  ladder  at  that 
place  was  before  him,  and  was  as  plain  to  his  observation  as 
to  any  person  connected  with  the  train,  or  whose  duty  it  was 
to  run  upon  the  road.  It  was  not  his  duty,  on  the  signal  for 
brakes,  to  go  up  the  ladder  when  the  service  was  fraught 
with  danger.  There  was  no  special  request  from  any  person 
in  charge  of  or  controlling  the  train  for  him  to  make  the 
perilous  ascent,  and  when  he  did  so,  it  was  at  his  own  peril. 
The  duties  of  his  employment  did  not  require  him  to  go  upon 
the  box  car  until  he  had  passed  the  bridge.  It  did,  however, 
require  him  to  observe  and  take  knowledge  of  the  danger,  if 
any,  in  crossing  the  bridge,  if  such  knowledge  could  be  ob- 
tained by  his  own  observation.  He  had  crossed  the  bridge 
two  hundred  times  before  he  was  injured,  and  each  time  he 
had  crossed  furnished  him  an  opportunity  of  observing  the 
very  danger  which  overtook  him  and  caused  his  death.  The 
bridge  was  sound  and  safe  for  the  passage  of  trains,  without 
defect,  and  in  good  repair.  Whether  it  was  fourteen  or 
twenty.four  feet  wide  was  a  matter  of  no  concern  to  the 
brakeman,  so  long  as  he  was  not  required  to  occupy  a  place 
of  danger  in  the  discharge  of  his  duties  while  passing  over 
it,  and  this  he  was  not  required  to  do.  A  railroad  company 
cannot  be  required  to  condemn  and  remove  a  bridge  which 
is  without  fault  in  its  plan,  or  defect  in  its  structurel  while  it 
is  in  good  repair  or  safe  for  the  passage  of  trains,  simply  be- 
cause  some  engineer  shall  pronounce  it  not  as  good  or  con- 
venient  as  some  other  kind.  Railroad  companies  must  be 
allowed  to  use  their  own  discretion  as  to  the  kind  of  bridges 
they  will  build,  and  when  and  under  what  circumstances 
they  will  remove  or  replace  them,  while  they  are  safe.  Any 
other  rule  would  be  unjust  and  oppressive."  It  will  be  seen 
that  it  was  not  the  duty  of  lllick  to  go  up  the  ladder  when 
he  did,  nor  was  the  company  negligent  in  maintaining  the 
bridge.  He  bad  crossed  the  bridge  two  hundred  times  be- 
fore this,>and  each  time  had  opportunity  to  examine  the 
bridge  and  notice  the  danger.  Here  there  is  no  testimony 
that  Sweet  ever  passed  the  place  before,  and  if  he  did,  that 
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he  was  not  on  top  of  the  car,  or  on  the  opposite  side,  where 
the  danger  might  not  be  discernible.  It  was  in  the  perform- 
ance of  his  duties  that  he  was  killed.  It  may  be 
iiMMwi*!  assumed  that  he  must  have  seen  that  the  cars 
eoBtHbatery  passed  vcry  closc  to  the  building,  and  it  is  claimed 
JI^*.*^'**'*'  that  he  must  have  noticed  that  a  man  upon  the 
ladder  could  not  pass  through  there  without  get- 
ting hurt,  as  one  witness  testified  that  any  one  could  see  it 
who  looked  through  there.  But  the  trouble  is  that  there  is 
no  evidence  that  Sweet  was  ever  called  upon  to  stand  at  the 
switch,  or  back  of  it,  and  look  through  there  when  a  car  was 
passing  the  building.  It  is  not  shown  that  he  ever  helped  to 
switch  a  car  on  that  track  or  past  this  building.  Under  such 
circumstances,  is  he  to  be  conclusively  presumed  negligent 
in  not  having  informed  himself  of  the  danger?  I  think  not. 
Until  he  had  some  reason  to  apprehend  the  existence  of  this 
danger  not  ordinarily  incident  to  his  employment,  his  con- 
duct might  well  be  influenced  by  the  assumption  that  his  em- 
ployer had  regard  to  its  duty,  and  would  not  negligently  ex- 
pose him  to  extraordinary  peril.  Robel  z\  Chicago,  M.  &  St. 
P.  R.  Co.,  35  Minn.  84.  At  the  time  of  the  accident  he  was 
standing  with  his  back  to  the  building^,  waiting  for  the  ap- 
pearance of  the  car,  and  standing  thus,  jumped  upon  the  car 
to  ascend  the  ladder,  turning  his  face,  as  he  naturally  would, 
towards  the  car,  and  having  regard  at  that  moment  for  his 
safe  ascent  to  the  top.  In  another  moment  he  was  caught, 
and  crushed  to  death.  It  was  a  question  for  the  jury,  under 
all  the  testimony,  to  determine  whether  Sweet  Icncw,  or 
ought  to  have  known,  of  this  danger,  and  we  think  the  charge 
of  the  court  was  eminently  fair  to  the  defendant. 

The  only  other  error  complained  of  is  the  remarks  of  Mr. 
Sawyer,  of  counsel  for  the  plaintiff,  in  his  closing  argument. 
What  is  complained  of  is  stated  in  the  record  as 
ArfsMttBior  follows:  In  the  course  of  Mr.  Sawyer's  argument 
^ro^Ir^ial"  ^^  ^^^  J"'"y»  ^^^  following  language  was  used: 
ffuifft!^  *"*  "  One  word  upon  the  subject  of  contributory  neg- 
ligence," etc.  **  If  juries  zo  against  the  railroads, 
if  they  cannot  be  trusted  in  railroad  cases,  if  they  are  given 
to  them,  it  is  because  in  every  case  the  railroads  are  inimical 
to  the  plaintiff.  Mr.  Whitman  :  The  statement  is  made  that 
the  M.  C.  R.  R.  Co.  is  unjust  and  cruel  and  inhuman.  It  is 
not  true.  I  take  exception  to  it.  Mr.  Sawyer:  I  said  I  asked 
of  this  jury  the  same  consideration  of  the  rules  and  right  of 
law  that  I  would  ask  between  two  men  engaged  in  the  same 
trouble.  I  say,  further,  that  when  my  Brother  Whitman 
came  to  close  the  case  for  the  defendant  he  called  the  atten- 
tion of  this  jury  to  the  fact  that  this  was  a  railroad  case,  and 
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it  was  talked  upon  the  street  everywhere  that  if  a  party 
could  get  by  the  court,  and  get  to  the  jury,  in  a  railroad  case, 
the  jury  would  "  whoop  it  up"  to  the  railroad  company.  I 
say,  in  answer  to  that,  what  I  have  said,  and  I  repeat  it.  If 
there  is  one  single  solitary  jot  or  tittle  in  what  ray  J^rother  says 
about  it,  it  is  simply  because,  in  cases  of  this  character,  where 
a  husband  and  father  has  been  slaughtered  by  the  negligence, 
as  I  think,  of  the  railroad  company,  or,  as  I  think,  the  evi- 
dence in  this  case  shows  the  railroad  company  has  done,  if  it 
were  between  man  and  man,  the  man  would  go  to  the  woman 
and  child,  and  say  some  kind  word  to  her,  and  do  some  kind 
act  for  her;  at  least,  would  pay  the  funeral  expenses  of  the 
man  he  had  killed,  and  would  not  suffer  her  to  go  abroad 
across  the  land  weeping  for  want  of  a  word  of  consolation  in 
her  heart ;  and  would  do  something  to  settle  with  her,  or 
offer  to  settle  with  her,  instead  of  saying  to  her,  'Go  to 
hell.*  1  say  that,  and  I  do  not  charge  anything  against  these 
gentlemen.  I  know  them  all,  and  I  know  them  well.  Mr. 
Caiopbell :  I  desire  to  take  exception  to  these  last  remarks, 
and  I  think  I  am  entitled  to  it  when  he  says  we  crushed  the 
life  out  of  this  man,  and  then  told  the  widow  and  child  to 
*Go  to  hell.',  Mr.  Sawyer:  If  the  stenographer  will  take  the 
language  in  all  its  connection,  I  have  not  the  slightest  objec- 
tion. I  say  the  language  was  figurative.  The  Court:  The 
stenographer  will  note  what  jou  say.  Mr.  Sawyer:  We  do 
not  ask  at  the  hands  of  this  jury  one  thing  that  is  different 
from  what  we  would  ask  of  a  man.  We  do  not  ask  any  vin- 
dictive damages ;  we  ask  nothing  because  it  is  against  a  rail- 
road company." 

Some  of  the  expressions  used  by  Mr.  Sawyer  were  decid- 
edly improper,  and  if  they  had  been  used  without  provoca- 
tion and  not  in  reply  to  a  similar  breach  of  professional 
decorum  on  the  part  of  one  of  the  defendant's  counsel,  would 
have  been  sufficient  to  reverse  the  judgment.  But  the  coun- 
sel for  the  defendant  was  the  first,  as  appears  from  the  rec- 
ord, to  introduce  into  the  case  any  question  as  to  there  being 
any  difference  between  it  and  the  qrdinary  litigation  be- 
tween man  and  man.  The  remark  attributed  to  Mr.  Whit- 
man by  Mr.  Sawyer  must  be  taken,  as  the  record  stands,  it 
not  being  denied,  to  have  been  uttered.  Its  object  could 
only  have  been  to  influence  the  jury  in  favor  of  this  client  by 
giving  them  to  understand  that  people  outside  expected  they 
would  not  do  their  duty,  but  find  against  the  railroad  com- 
pany as  a  matter  of  course,  if  the  court  should  give  them  a 
chance  to  do  so.  Mr.  Sawyer  attempted  to  meet  it  by  saying 
in  substance  that  the  railroad  company  deserved  it.  It  is 
not  proper  for  either  of  these  gentlemen  to  thus  attempt  to 
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play  either  upon  the  pride  or  prejudices  of  the  jury,  and  that 
It  is  often  done  by  attorneys  is  no  excuse  for  so  doing.  But 
where  the  attorney  for  the  losing  party  is  the  aggressor  in 
matters  of  this  kind,  thereby  challenging  a  reply  from  his 
opponent,  I  do  not  think  the  court  should  punish  the  latter's 
client  for  an  indiscretion  thus  called  out  in  the  heated  trial 
of  an  important  cause,  unless  it  appears  quite  plainly  that  the 
verdict  was  influenced  thereby.  Certainly  in  this  case  there 
can  be' no  claim  that  the  damages  allowed  are  excessive,  and 
we  are  not  prepared  to  say,  nor  do  we  think,  that  if  Mr. 
Sawyer  had  not  made  these  remarks  the  jury  would  have 
found  for  the  defendant  The  judgment  is  affirmed,  with 
costs. 

Champlin,  C.  J.,  and  McGrath  and  Long,  JJ.,  concurred 
with  Morse,  J. 

Grant,  J.  {dissenting), — I  think   the  verdict  and  judgment 
in  this  case  should  be  set  aside,  on  account  of  the  mtem- 

f)erate  and  unjustifiable  language  used  by  counsel 
or  the  plaintiff  in  his  argument  to  the  jury,  which 
IVfllfir^  is  stated  in  the  opinion  of  my  Brother  Morse.    It 

VJ  CwHHWI.  ,  1111'  If* 

IS  conceded  to  have  been  improper^and  that  its 
natural  tendency  was  to  greatly  prejudice  the  jury.  The  re- 
marks were  duly  objected  to  and  excepted  to  by  the  defend- 
ant's counsel.  Assuming  that  defendant's  counsel  in  his  ar- 
gument to  the  jury  used  the  language  attributed  to  him  in 
the  remarks  of  plaintiff's  counsel,  1  do  not  think  that  fur- 
nishes any  excuse  for  the  use  of  the  language  complained  of. 
It  does  not  appear  that  olaintiff's  counsel  made  any  objections 
to  the  improper  remarks  attributed  by  him  to  counsel  for 
defendant.  Counsel  for  one  side  should  not  be  permitted  to 
sit  by  and  listen  without  objection  to  improper  remarks  from 
the  other  side,  and  then  be  permitted,  under  objection,  to 
get  even  by  going  outside  the  record  himself,  and  using  Ian- 
guage  like  that  in  the  present  case.  The  only  grderly  and 
proper  way  in  such  a  case  is  for  the  opposing  counsel  to  ob- 
ject, and  ask  the  court  to  stop  the  use  of  such  language.  It 
might  as  well  be  contended  that,  when  one  counsel  permits 
incompetent  evidence  to  be  introduced  by  the  other  side, 
without  objection,  he  should  be  permitted,  under  objection, 
to  introduce  other  incompetent  evidence;  that  in  such  case 
no  complaint  can  be  made.  When  incompetent  evidence  has 
been  introduced  without  objection,  the  opposite  side  has,  ol 
course,  the  right  to  contradict  it  by  other  evidence.  But  the 
rule  extends  no  further.  Plaintiff  s  counsel  would  undoubt- 
edly have  been  justified  in  meeting  the  statement  of  defend- 
ant's counsel  by  a  denial,  and  by  an  argument  upon  that  state- 
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ment.  But  it  needs  no  argument  to  show  that  the  language 
used  was  not  confined  within  this  limit.  The  law  should  not, 
and  in  my  judgment  does  not,  sanction  the  practice  allowed 
by  the  court  in  this  case.  It  is  the  clear  duty  of  trial  courts 
to  see  that  counsel  in  their  arguments  are  confined  to  the 
record,  and  that  no  improper  efforts  are  used  to  prejudice  a 
jury.  Judgment  should  be  reversed,  and  a  new  trial  or- 
dered. 

I 

Use  of  Improper  Language  by  Counsel  In  Argument  to  Jury  In  Railroad 
Cases. — See  generally,  Missoari  Paciiic  R.  Co.  v,  vVuite,  (fex.j  ante^  p.  206 ; 
Williams  v.  Brooklyn  El.  R.  Co..  (N.  Y.),  46  Am.  &  Eng.  R.  Cas.  149  and 
note  to  this  case.  p.  153,  where  the  authorities  are  collected. 

As  is  decided  in  the  principal  case,  a  party  can  have  no  just  cause  of 
complaint  on  account  of  improper  remarks  of  counsel  in  addressmg  the 
jury  where  such  remarks  have  been  necessitated  by  like  remarks  of  coun- 
sel on  the  other  side.  Alabama  G.  S.  R.  Co.  v.  Hill,  (Ala.),  47  Am.  ft 
Ene.  R.  Cas.  $00. 

When  counsel  trespass  on  the  domain  of  unproven  facts,  the  presiding 
judge  should  promptly  set  aside  any  verdict  the  jury  ma/  render,  unless 
clearly  convinced  that  the  verdict  is  right,  and  that  it  would  have  been  the 
same  in  the  absence  of  such  unauthorized  argument.  Louisville  ft  N.  R. 
Co.  V.  Orr.  91  Ala.  548. 

Where  counsel  makes  an  improper  statement  in  his  opening  argument, 
and  the  court  sustains  an  objection  thereto,  there  is  no  ground  for  reversal, 
in  the  absence  of  a  request  for  a  special  instruction  that  such  statement 
was  not  proper  for  the  consideration  of  the  jury.  Bonner  v,  Glenn,  79 
Tex.  531. 

Contributory  Negligence  of  EmpJoyes-^What  Acts  Constitute. 

Engineer  Running  Train  After  a  Rain  ^torm — tinding  of  Jury^-^Xn  an 
action  for  the  negligent  killing  of  an  engineer  owing  to  his  engine  being 
thrown  from  the  track,  it  appeared  that  the  railroad  company  required  fengi- 
neers  to  run  very  cautiously  during  and  after  a  heavy  rain  storm.  The  jury 
found  that  the  decedent  was  run nm^  with  reasonable  precaution  immedi- 
ately after  a  heavy  rain  storm.  Held,  that  the  finding  showed  that  the  en;jfi- 
neer  complied  with  the  rule,  since  it  should  be  taken  to  mean  that  he  was 
•  using  reasonable  precaution  under  the  unusual  circumstances.  Scagel  v. 
Chicago.  M.  ft  St.  P.  R.  Co.  (Iowa,  Oct.  12,  1891).  49  N.  W.  Rep.  990. 

Engineer  Running  into  Train  at  Intersection  of  Branch  Road.—K  loco- 
motive engineer  running  upon  the  main  line  of  a  railroad  was  injured  in  a 
collision  between  his  tram  and  a  rock  train  at  an  intersection  of  a  branch 
road  with  the  main  line.  The  conductor  of  the  rock  train  had  told  the  en- 
gineer to  "  hurry  up  by, "  so  that  the  rock  train  could  come  down  from 
the  quarry.  The  court  charged  that  the  company  was  not  liable  if  the  en- 
gineer failed  to  exercise  due  care.  Held,  that  it  was  not  error  to  refuse  to 
charge  that,  if  the  engineer  knew  of  the  liability  of  the  rock  train  to  cross 
the  main  track,  and  that  fwm  what  was  told  him  he  thought  that  he  could 
safely  pass  the  crossing  and  failed,  the  company  was  not  liable.  Bonner 
V.  Whitcomb  (Tex.  March  10,  189O,  15  S.  W.  Rep.  899. 

Engineer  Running  Train  at  Excessive  Speed  in  Violation  of  Rule,— 
There  can  be  no  recovery  for  the  death  of  an  engineer  in  a  collision, 
where  it  is  shown  that  he  was  guilty  of  the  violation  of  a  rule  regulating 
the  speed  of  his  train,  and  the  collision  occurred  at  a  place  which  he  would 
not  have  reached  had  the  rule  been  observed.  Sutherland  z/.  Troy  ft  B.  R. 
Co..  125N.Y.737. 
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Engineer  Failing  to  Keep  Lookout  far  Obstructions. — Plaintiff,  a  locomo- 
tive engineer  of  one  of  defendant's  passenger  trains,  was  injured  by  a  col- 
lision of  his  train  with  freight  cars  which  a  switching  crew  were  running 
on  the  main  track,  on  the  time  of  plaintiff's  train,  contrary  to  the  rules  of 
the  company.  Held  that,  upon  the  evidence,  it  was  a  question  for  the  jury 
whether  plaintiff  was  guilty  of  contributory  ne£;ligence  in  not  keeping  a 
proper  lookout  for  obstructions  on  the  track.  Hall  v.  Chicago.  B.  &  N.  R. 
Co.  (Minn.  July  i.  1891),  49  N.  W.  Rep.  239. 

Care  Exercised  by  Engineer  in  Looking  Out  for  Defects. — Whether  or 
not  an  engineer  exercised  proper  diligence  m  looking  out  for  defects  in  the 
track  is  a  <juestion  for  the  jury,  in  determining  which  they  should  take  into 
consideration  the  various  other  duties  which  he  was  required  to  perfonn 
in  managing  and  running  his  engine.  Central  R.  &  B.  Co.  v.  Kent,  (Ga^ 
July  20,  1891).  13  S.  E.  Rep.  502. 

Engineer  Leaning  Out  a  Cab  and  Striking  His  Head  Against  a  TtU- 
graph  Pole.  —A  railroad  company  is  not  liable  for  the  death  of  an  engineer 
running  one  of  its  locomotives,  whose  head  was  crushed  as  he  leaned  out 
of  the  cab,  looking  backward,  by  striking  one  of  a  line  of  telegraph  poles 
from  twelve  to  eighteen  inches  from  the  track,  when  it  was  shown  that  the 
engineer  knew  the  poles  were  so  located  and  had  been  warned  to  keep  his 
head  inside  the  cab.  Helfrich  v.  Ogden  City  R.  Co.,  (Utah,  April  i,  1891), 
26  Pac.  Rep.  295. 

Engineer  and  Fireman  Running  Train  into  Yard  at  Excessive  Speed- 
Collision  With  Stationary  Engine. — In  Whittakerv.  Delaware  &  H.  Canal 
Co.,  126  N.  Y.  544,  it  appeared  that  a  freight  train  had  been  ordered  to  run 
into  a  yard  at  a  station  where  the  accident  happened,  ahead  of  the  schedule 
lime,  and  was  running  at  the  time  from  seven  to  ten  miles  an  hour; 
the  night  was  dark  and  foggy  ;  the  engineer  of  the  engine  drawing  the 
train  testified  that  he  gave  the  usual  signal  of  the  train's  approach  by  a 
sharp  whistle  about  half  a  mile  from  the  yard  and  rang  his  bell  continuously; 
that  he  kept  a  sharp  lookout  for  objects  on  the  track  ahead ;  that  the  station- 
ary engine  had  no  light  which  could  be  seen  and  he  did  not  see  it  until  he 
arrived  within  sixty  or  seventy  feet,  when  he  discovered  it  by  the  reflection 
of  his  own  headlight,  when  it  was  too  late  to  stop  the  train  or  for  him  or 
W.,  who  was  engaged  in  the  performance  of  his  duties,  to  escape.  Held, 
that  neither  the  engineer  nor  K.  were  chargeable  with  negligence. 

Firemen  Using  Engine  with  Defectii'e  Wheel. — In  St.  Louis  &  S.  F.  R. 
Co.  V.  McLain  (Tex.  March  3,  1891),  15  S.  VV.  Rep.  789,  it  was  held  that 
a  fireman  who  had  never  seen  the  engine  before  the  day  on  which  an  in-' 
jury  due  to  a  defect  in  the  flange  of  a  wheel  occurred,  and  was  not  warned 
of  the  danger  of  its  use,  is  not  precluded  from  recovery  by  mere  knowledge 
of  the  defect  which  was  not  apparent  and  was  discovered  after  the  trip 
commenced.  The  court  said  :  "  Generally,  to  preclude  recover}%  the  con- 
tribuiory  negligence  relied  on  must  be  the  proximate  cause  of  the  injur}', 
by  which  is  meant  the  cfilcicnt  cause,  without  which  the  injury  would  not 
have  occurred.  International  &  G.  N.  R.  Co.  v.  Ormond.  64  Tex.  489,  27 
Am.  &  Eng.  R.  Cas.  139.  The  servant  is  not  deprived  of  the  right  to  re- 
<:over,  as  contended  by  appellant,  on  account  of  the  slightest  want  of  care. 
The  law  only  demands  of  him.  as  we  have  said,  the  exercise  of  ordinary 
or  reasonable  care  and  discretion,  according  to  the  circumstances  or  ex- 
igencies of  his  situation,  to  prevent  harm  to  himself.  7  Am.&  Eng.  Ency. 
Law,  p.  862,  note.  It  was  shown  that  appellee  was  not  the  employe  charged 
with  the  duty  of  inspecting  the  machinery,  and  that  his  duties  were  simply 
to  keep  up  the  fires  in  the  engine,  not  to  manage  the  brake  or  lever  of  the 
engine.     Southern  Pac.  Co.  7/.  Aylward,  79  Tex.  675." 

Fireman  Off  Duty  Struck  by  Passim^  Train  While  Lounging  near 
Track.—ln   Moore  v.  Norfolk  &  W.  R.  Co.,  87  Va.  489,  it  was  held  that 
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one  who  was  emploved  by  a  railroad  company  as  a  fireman  only  by  the 
trip,  and  while  oft  duty  neghgently  places  himself  in  such  a  position  that  a 
passing  train  must  strike  him,  cannot  recover  for  the  injuries  so  received. 

Flagman  Going  to  Sleep  and  Injured  in  Collision, — It  is  h  question  of 
fact  whether  a  flagman  on  a  freight  train,  killed  by  a  collision  01  a  passen- 
ger engine  with  the  cab  in  which  he  was  sleeping,  was  guilty  of  negligence 
in  going  to  sleep  after  he  had  placed  torpedoes  on  the  track  to  signal  the 
passenger  train,  where  he  acted  under  direction  of  conductor,  who  prom- 
ised to  call  him  in  time  to  flag  the  p)assenger  train,  and  there  were  rules 
requiringktrains  to  approach  stations  with  great  care  and  to  stop  instantly 
on  hearmg  a  torpedo  signal..  Mills  v.  East  Tenn.,  Va.  &  Ga.  K.  Co.  (Ga., 
March  30.  1891),  13  S.  £  Rep.  205. 

Conductor  Starting  Train  While  Overdue  Train  is  Expected  from  Op- 
posite  Direction. — Ifthe  conductor  of  an  east  bound  train  standing  at  a 
station  on  a  single  track  railroad,  acting  under  orders  from  his  superior  is- 
sued under  a  misapprehension  and  temporary  forgetfulness  of  rules  equally 
known  to  both,  which  gave  the  right  of  way  to  an  overdue  west  bound 
train,  starts  his  train  without  protest  other  than  to  say  that  he  would  not 
take  the  responsibility,  and  then  goes  about  his  duties  thereon,  he  is 
not  in  the  exercise  of  due  care,  such  as  will  enable  him  to  maintain  an  ac- 
tion against  the  railroad  company  for  personal  injuries  resulting  from  a 
subsequent  collision  of  the  trains;  and  if,  knowing  that  the  service  was 
dangerous,  he  undertook  it  through  fear  of  losing  his  position  if  he  diso- 
beved.  he  will  be  taken  to  have  assumed  the  risk.  Wescott  v.  New  York 
h  N.  E.  R.  Co.,  153  Mass.  460. 

Brakeman  Passing  Otter  Tender  and  Stepping  into  Man  Hole. — Plaintiff 
who  was  in  defendant's  employ  as  a  brakeman  upon*  a  freight  train,  while 
passing  from  the  locomotive  of  the  train  over  the  tender,  in  the  discharge 
of  his  duties,  stepped  upon  the  cover  to  the  man  hole  of  the  water  tank, 
which,  because  of  its  being  out  of  repair,  the  lining  designed  to  hold  it  in 
place  having  come  off,  slipped  one  side,  letting  his  foot  down  into  the  man 
hole,  by  reason  whereof  he  was  injured.  In  an  action  to  recover  damages 
it  appeared  that  it  was  a  part  of  plaintiff's  duties  to  supply  the  tender  with 
water,  which  was  received  mto  the  tank  through  the  man  hole,  the  cover 
being  removed  by  plaintiff  for  that  purpose,  and  defendant's  evidence 
tended  to  show  that  he  was  aware  of  the  defect.  The  court  was  requested 
by  defendant's  counsel,  but  refused  to  charge  that  if  the  lining  was  off  and 
plaintiff  knew  it,  it  was  negligence  on  his  part  to  step  upon  the  cover. 
//eV//,  error.     McQuigan  v.  Delaware,  L.  &  W.  R.  Co.,  122  N.  Y.  618. 

Brakeman  Injured  in  Collision  Oiving  to  his  Failure  to  Perform  his 
Duties  a?td  Falling  Asleep. — Where  a  brakeman  of  a  freight  train  receives 
an  injury  by  reason  of  a  collision  with  another  train,  and  it  is  manifest 
from  the  evidence  that  by  his  own  failure  to  comply  with  the  duties  re- 
quired of  him  by  the  train  rules  with  which  he  was  familiar,  and  by  aban- 
doning his  position  and  going  to  sleep,  he  directly  contributed  to  the  in- 
jury he  received,  no  damages  can  be  recovered  by  said  brakeman  from  tlie 
railroad  company  for  such  injury.  Eastburn  v,  Norfolk  &  W.  R.  Co.,  34 
W.Va.68i.    ^     ^  J     ^ 

Brakeman  Jumping  from  Train  and  Striking  Pile  of  Rails. — A  brake- 
man,  who  had  been  employed  for  two  years  in  shifting  cars  in  a  railroad* 
freight  yard,  upon  being  ordered  by  the  ccjnductor,  under  whom  he  was 
working,  to  set  two  brakes  upon  a  slowly  moving  freight  train,  jumped  up 
between  two  platform  cars  and  set  the  brake  upon  one  car.  Failing  to 
set  the  other,  and  intending  to  set  one  elsewhere  on  the  train,  he  put  a 
hand  on  the  sill  of  each  car  and  proceeded  to  swine  out  the  way  the  cars 
were  going,  without  looking  ahead  or  taking  any  precaution  to  avoid  ob- 
structions near  the  track.     When  he  had  sv/ung  clear  of  the  cars,  he  for 
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the  first  time  saw  a  pile  of  rails  beside  the  track,  and  knew  he  was  goins; 
to  strike  as  he  let  go  his  hold,  but  it  was  then  too  late  to  help  himself, 
and  he  struck  them  and  was  injured.  Held^  that  he  could  not  recover 
against  the  railroad  comp)any  for  his  injuries,  either  at  common  law  or 
under  the  St.  of  1887,  chap.  270.  Thompson  v.  Boston  &  M.  R.  Co^  153 
Mass.  391. 

Brakeman  Failing  to  Examine  Brakes  Before  Using  Them. — In  an  action 
for  injuries  received  bjr  a  brakeman.  it  is  proper  for  the  court  to  refuse  to 
instruct  the  jury  that  it  was  the  duty  of  such  brakeman  to  know  whether 
or  not  the  brakes  and  brakestaffs  upon  the  train  were  in  gobd  xrondition. 
and  if  he  undertook  to  use  or  operate  the  brakes  upon  the  car  from  which 
he  fell,  without  informing  himself  as  to  whether  they  were  in  a  good  and 
safe  condition  for  use.  and  they  proved  to  be  unsafe,  and  because  of  their 
infirmity  he  was  thrown  from  the  car  and  lost  his  life,  then  his  n^ligence 
contributed  to  the  injury  and  there  can  be  no  recovery.  Ohio  &  M.  R. 
Co.  V,  Pearcy.  128  Ind.  197. 

Brakeman  Stepping  from  Moving  Train  to  Sation  Platform,— \xi  Magee 
V.  Chicago  &  N.  W.  R.  Co.,  (Iowa,  Feb.  7, 1891).  48  N.  W.  Rep.  92.  plaintiff' 
sued  for  injuries  received  while  acting  as  a  brakeman  in  defendant's  em- 
ploy. It  appeared  that,  on  being  relieved  from  duty  on  a  dark  night,  he 
hurriedly  stepped  from  a  moving  freight  train  to  a  station  platform,  with- 
out looking  to  see  in  which  direction  the  train  was  going.  He  could  read- 
ily have  discovered  this  by  looking.  He  lost  his  balance  and,  falling  upon 
the  platform,  rolled  under  the  moving  cars.  Held,  that  he  was  guilty  of 
such  contributory  negligence  as  would  bar  a  recovery. 

Evidt7tce  that  Brakeman  Jumping  from  Mffi'ing  Train  was  Only  Doing 
What  was  Ordinarily  Done. — In  an  action  against  a  railroad  company  to 
recover  for  personal  injuries  occasioned  to  a  brakeman  while  jumping  from 
a  moving  freight  train,  an  offer  to  prove  that  in  so  doing,  without  looking 
or  being  able  to  see  where  he  would  alight  or  what  obstructions  he  would 
meet,  he  was  only  doing  what  was  ordinarily  done  by  the  railroad  employes 
enii^afjed  in  like  employment  and  other  similar  circumstances,  with  the 
knowledge  and  approval  of  the  defendant's  superintendent,  was  held  lobe 
properly  excluded.     Thompson  v,  Boston  &  M.  R.  Co.,  153  Mass.  391. 

Section  Men  Riding  on  Flat  Car  Instead  of  in  Caboose. — Where  section 
men  connected  with'work  trains  have  habitually  ridden  in  the  caboose  or. 
on  flat  cars  as  they  pleased,  and  the  company  having  so  carried  them  with- 
out objection,  it  is  not  error  to  refuse  an  instruction  that  riding  on  a  flat 
car  is  contributory  negligence  if  it  is  more  dangerous  than  riding  in  the 
caboose.     Taylor,  B.  &  H.  R.  Co.  v.  Taylor,  79  Tex.  104. 

Section  Hands  Injured  While  Working  on  Roadbed. — Section  hands  em- 
ployed in  taking  care  of  a  railroad  roadbed  are  bound  to  exercise  ordir.ar)' 
prudence  while  at  work,  and  if.  under  given  circumstances,  they  act  as 
ordinarily  prudent  men  would  ^act  similarly  situated,  they  cannot  be  de- 
clared guilty  of  contributory  negligence  if  injured  owing  to  a  locomotive 
backing  down  upon  them  without  giving  any  signal.  Britton  v.  Northern 
Pacific  R.Co.,  (Minn.  Nov.  13,  1891,)  50  N.  W.  Rep.  231. 

Laborer  Riding  in  Closed  Car  Passing  by  an  Opening  in  the  Side  of  the 
Car  and  Thrown  0«/.— Plaintiff,  an  experienced  railroad  laborer  on  de- 
fendant's road,  who  knew  that  it  was  rough  and  crooked,  was  riding  on  a 
material  train  running  very  rapidly.  He  was  in  a  closed  car,  having  a  large 
opening  in  one  of  its  sides,  and  moved  from  the  rear  of  the  car,  where  he 
was  protected,  towards  the  stove,  located  in  the  center;  and  as  he  passed 
by  the  opening  the  train  made  a  swift  curve,  which  threw  him  out  of  the 
car.  Held,  that  plaintiff  was  guilty  of  contributory  negligence  in  passing 
by  the  opening  without  supporting  himself,  when  he  might  have  reached 
the  place  he  intended  to  occupy  by  passing  along  the  side  of  the  car  up- 


Digitized  by  LjOOQ  IC 


YOL,  48]  MASTER  AND   SERVANT.  4I I 

posite  to  the  opening.  The  fact  that  plaintiff  left  his  position.of  safety  in 
the  rear  of  the  car  through  fear  of  an  accident,  and  to  be  near  the  opening. 
so  that  he  might  jump  oti  the  car  in  case  of  an  emergency,  does  not  re- 
lieve him  from  negligence  in  passing  unsupported  by  the  opening,  when  he 
might  have  safely  reached  the  position  he  intended  to  occupy  by  oassinor 
along  the  opposite  side  of  the  car.  Taylor  v,  Richmond  &  D.  R.  Co.,  (>f. 
Car..  Oct.  27,  1891,)  13  S:  E.  Rep.  736. 

Laborer  Pushing  Car  Crushed  Between  Embankment  and  Car. — Plaintiff 
was  injured  b^  being  crushed  between  an  embankment  alongside  a  track 
and  a  car  which  he,  with  others,  was  pushing,  under  orders  of  the  foreman 
in  chaix^  According  to  plaintiff's  uncontradicted  testimony,  he  did  not 
know  of  the  narrow  place  between  the  car  and  the  embankment.  He  was 
pushing  the  car  up  grade,  and  was  looking  down  to  secure  a  foothold,  the 
ground  being  muddy.  Heid,  that  he  was  not  guilty  of  contributory  negli- 
gence. Stackmaii  v.  Chicago  &  N.  W.  R.  Co.  (Wis.  Nov.  17.  1891),  50  N. 
W.  Rep.  404. 

Employe  Attempting  to  Get  on  Pilot  of  Moving  Engine. — Where  plaintiff 
was  injured  while  passing  along  the  track  between  the  two  switches  by  stum- 
bling on  obstructions  by  the  side  of  the  track,  as  he  claims,  while  defendant 
claims  that  he  slipped  while  attempting  to  get  on  the  pilot  of  the  moving 
engine,  the  jury  must  determine  what  caused  the  accident,  and  if  they  find 
that  plaintitf  was  injured  while  attempting  to  board  the  engine,  he  cannot 
recover.    Grant  v.  Union  Pacific  R.  Co.,  45  Fed.  Rep.  673. 

Employe  on  Track  Struck  by  Second  Section  of  Passing  Train. — A  sec* 
tion  foreman,  who  knows  that  a  railroad  company  is  in  the  habit  of  divid- 
ing its  trains  just  before  reaching  a  station,  the  forward  section  running 
on  to  a  water  tank,  while  the  rear  portion,  carrying  a  caboose  and  passen- 
ger car,  follows  and  stops  at  the  station,  is  guilty  of  contributory  negligence 
in  stepping  upon  the  track  immediately  after  the  passage  of  the  first  part 
of  the  train  having  no  caboose  or  passenger  car  attached,  without  looking 
for  the  second  portion.  Haden  v,  Sioux  City  &  P.  R.  Co.,  (Iowa.  May  19, 
1891).  48  N.  W.  Rep.  733. 

Failure  to  Stop  Second  Section  of  Train — Injury  to  Employe  on  Track. — 
No  negligence  is  shown  on  the  part  of  a  railroad  company  in  failing  to  stop 
the  second  section  of  a  train  before  a  section  foreman,  who  stepped  upon 
the  track  in  front  of  it  and  was  injured,  when  there  was  no  time  to  go  to 
the  brake  to  give  warning  or  signal,  and  where  the  brakeman  upon  the 
front  car  hallooed  to  him  as  soon  as  he  stepped  upon  the  track,  and  had  no 
other  means  of  warning  him.  Haden  v,  Sioux  City  &  P.  R.  Co.,  (Iowa, 
May  19,  1 89 1.)  48  N.  W.  Rep.  733. 

Employe  Walking  from  Place  of  Work  to  Distant  Point  in  order  to  Ob- 
tain Shelter. — Where  the  injuries  complained  of  were  caused  immediately 
by  the  act  of  the  servant  in  walking  from  the  point  to  which  he  had  been 
transported  and  put  at  work  by  the  master,  to  a  place  where  he  could  ob- 
tain necessary  and  proper  shelter  and  protection  from  the  elements,  the 
master  cannot  be  relieved  from  liability,  in  case  it  appears  that  the  serv- 
ant's act  in  so  walking  was  apparently  rendered  necessary  by  the  master's 
negligent  act,  and  was  not,  in  itself,  negligent.  Schumaker  v.  St.  P.  & 
D.  R.  Co.,  46  Minn.  39. 

Employe  Handling  Defective  Cars. — When  defective  cars  belong  to  an- 
other company  from  which  they  have  been  received,  the  company  receiv- 
ing and  using  them  will  be  held  liable  in  damages  if  the  injury  be  owing 
to  their  defectiveness  The  employe  will  not  be  held  guilty  of  contribu- 
toij  negligence  when  it  is  not  shown  that  he  was  aware  of  die  defectiveness 
and  he  has  been  ordinarily  careful.  Bomar  v.  Louisiana  N.  &  S.  R.  Co., 
42  La.  Ann.  983. 

Employe  on  Track  Struck  by  Approaching  Engine.— In  Shea  v.  Boston 
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A  Maine  Railroad  Co.,  154  Mass.  31.  the  action  was  brought  to  re- 
cover damages  for  the  negligent  killing  of  an  employe  under  the  Massa- 
chusetts Employers'  Liability  Act  (St.  1887,  chap.  270.)  By  virtue  of 
the  tirst  section  of  this  act  it  is  necessary  for  the  plaintiti  to  prove  that 
the  deceased  himself  was  in  the  exercise  of  due  care  at  the  time  be  was 
killed.  It  appeared  from  the  evidence  that  at  the  place  of  the  accident 
trains  and  engines  were  very  frequent ;  there  was  no  legal  duty  on  the  part 
of  the  company  to  sound  the  whistle  or  ring  the  bell  at  that  point.  The 
employment  of  the  deceased  was  such  as  necessarily  required  him  to  look 
out  very  carefully  for  coming  engines  and  trains.  There  was  nothing  to 
show  what  pains  he  took  to  ascertain  if  a  train  was  coming;  be  was  on 
the  track  when  the  engine  was  coming  and  the  rest  was  left  to  conjec- 
ture. There  was  no  evidence  that  he  took  such  precautions  as  due  care 
and  diligence  required  of  him.  //e/d,  that  the  non-suit  was  properly 
granted. 

Coupling  Afovmg  Train  to  Improperly  Loaded  Car, — Plaintiff  was  injured 
while  coupling  a  moving  train  to  a  standing  car  loaded  with  timber  pro 
jecting  over  the  end  thereof.  He  did  not  know  that  the  car  was  thus  im- 
properly loaded,  and  his  attention  was  necessarily  directed  towards  the 
moving  train,  giving  signals  to  slow  up,  so  that  he  could  make  the  coup- 
ling. Held,  there  was  no  contributory  negligence,  and  the  company  was 
liaLle.  Louisville  &  N.  R.  Co.  v,  Robmson,  (Ky.,  June  11.  1891,)  16  b.  W. 
Rep.  707. 

Employe  Walking  Across  Bridge  Caught  by  Passing  Train. — PlaintifTs  tes- 
limony  was  that  hewas  working  with  other  laborers  for  defendant  railroad  on 
the  west  bank  of  a  river,  and  that  it  was  the  custom  of  the  defendant  at  the 
end  of  the  day  to  carry  them  on  cars  across  the  bridge  ;  that  on  theday  he 
was  injured  the  boss  told  them  they  would  have  to  walk,  and  that  it  would 
be  safe,  as  no  engine  would  cross  for  two  hours  ;  that  on  account  of  a  lame 
side  he  was  unable  to  keep  up  with  the  others:  that  when  part  way  over 
he  saw  an  engine  coming,  and  tried  to  step  aside,  but  caught  his  foot  un- 
der the  wheel.  The  bridge  had  a  single  track,  and  there  was  no  room  to 
walk  at  the  sides,  though  one  could  step  out  of  the  way  of  a  train.  The 
track  was  frozen  and  slippery,  and  it  was  after  night-fall.  Held,  that  the 
court  pr()[)erly  left  the  question  of  the  defendant's  contributory  negli- 
i(encc  to  the  jur\\     i^mato  ?'.  Northern  Pacific  R.  Co.,  46  Fed,  Rep.  561. 

Employe  Caui^ht  Behoeen  Coal  Chute  and  Afo7*ing  Car. — In  Quibell  v- 
Lmion  Pacific  K.  Co.  (Utah,  Jan.  27.  1891),  25  Pac.Rep.  734,  it  was  held 
that  an  employe  cannot  recover  for  injuries  sustained  by  being  caught  be- 
tween a  coal  chute  and  a  moving  car  upon  which  he  was  standing,  where 
the  accident  was  the  result  of  his  faijure  to  look  for  the  chute,  with  the 
condition  and  situation  of  which  he  was  familiar.  The  court  said;  "The 
plaintiff's  emplovment  was  in,  around,  and  about  these  chutes;  he  had 
been  there  five  days,  and  long  enough  to  see  the  surroundings.  He  could 
liave  seen  the  chuie  if  he  had  looked,  but  he  did  not  look.  He  knew,  or 
is  chargeable  with  knowledge,  of  the  situation  of  the  tracks,  the  condition 
of  the  trestle,  the  existence  of  the  chutes  and  screens,  and  the  use  they 
were  put  to,  but  on  this  occasion  he  forgot  to  look;  he  did  not  think  of  the 
chute  at  that  time;  did  not  look  in  that  direction,  but  was  facing  away 
from  it,  and  also  from  his  companion.  He  was  simply  absent-minded,  and 
did  not  use  his  eyes,  his  recollection,  or  his  reason.  He  was  not  using 
that  reasonable  care  which  would  be  exercised  by  a  reasonable  person  of 
ordinary  prudence,  under  all  the  existing  circumstances,  and  in  view  of 
the  probable  danger.  It  was  an  accident  resulting  from  the  character  of 
the  work  in  which  he  was  employed,  and,  if  it  resulted  from  anybody's 
fault,  it  was  from  the  plaintiff's  lack  of  attention  to  his  surroundings, 
which  must  have  been  known  to  him  at  the  time,  and  which  he  could 
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have  avoided  by  the  use  of  ordinary  care.  Any  other  rule  in  this  case 
would  render  the  defendant  an  insurer  of  the  lives  and  safety  of  its  em- 
ployes." 

Employe  Continuing  in  Service  after  Discovery  of  Defect, — In  an  action 
for  damages  against  an  employer,  on  account  of  personal  injuries  received 
by  plaintiff  (or  his  intestate)  while  in  the  performance  of  the  duties  of  his 
employment  (Code  Ala.,  §  2590),  the  defense  of  contributory  negligence  is 
available,  as  in  an  action  at  common  law ;  and  that  defense  is  established 
by  proof  that  the  employe,  having  discovered  the  defect  or  obstruction 
which  caused  the  injury,  failed  to  give  notice  of  it,  and  yet  continued  in 
the  service;  but,  if  he  gave  reasonable  notice  on  discovering  it,  his  fur- 
ther continuance  in  the  service  would  not  amount  to  contributory  negli- 
gence, unless  the  peril  thereby  became  so  imminent  and  impending  that 
a  man  of  reasonable  prudence  would  not  have  continued  in  the  service. 
Highland  Ave.  &  B.  R.  Co.  v,  Walters,  91  Ala.  435. 

Employe  Riding  in  Dangerous  Place  on  Car. — It  is  incumbent  upon  a 
railroad  employe  whose  duties  require  him  to  ride  upon  one  of  the  com- 
piny  s  trains,  to  ride  in  such  place  as  the  railroad  company  has  provided 
tor  that  purpose;  and  if  he  is  mjured  while  riding  in  a  more  dangerous  posi- 
tion (such  as  the  platform  of  a  caboose)  the  law  will  presume  that  his  negli- 
gence contributed  to  such  injury.  But  this  presumption  may  be  overcome 
by  evidence  that  such  emplove  occupied  such  dangerous  position  through 
no  fault  or  negligence  or  his  own  and  not  of  his  own  free  will. 
Bossv.  Northern  Pacific  R,  Co.  (N.  Dak.,  July  31,   1891),  49  N.  W.  Rep. 

^55- 

Employe  Knowingly  Encountering  Obvious  Danger, — A  brakeman  on  a 
railroad,  who,  in  discharge  of  his  duties,  knowingly  selects  a  dangerous 
way  when  a  safer  one  is  apparent  to  him,  and  is  thereby  injured,  is  guilty 
of  contributory  negligence;  and  though  he  assumes  the  ordinary  and 
known  risks  incident  to  his  duties,  he  is  not  excusable  for  encountering  a 
known  danger  so  obvious  and  imminent  that  a  man.  pf  reasonable  pru- 
dence would  not  attempt  it.     Louisville  &  N.  R.  Co.  v.  Orr,  91  Ala:  548. 

Employe  Standing  on  Track  and Struckby  Car  which  he  knew  was  Switch- 
ing Near  4^.— In  Collins  v,  Burlington  C.  R.  &  N.  R.  Co.  (Iowa,  Oct.  9, 1 891 ). 
49  N.W.  Rep.  848,  it  was  held.  Beck,  C.  J.,  dissenting,  that  where  plaintiff  had 
been  engaged  by  defendant  for  several  years  in  attending  to  switch  lamps 
in  its  yard,  and  while  so  employed,  and  standing  upon  one  of  its  tracks, 
was  struck  by  a  car  which  he  knew  to  be  switching  close  to  him,  his  negli- 
gence will  defeat  a  recovery,  although  defendant's  custom,  which  was 
fiable  to  be  varied,  was  to  switch  the  car  onto  another  track,  and  he,  rely- 
ing upon  such  custom,  was  paying  no  attention  to  the  moving  car.  Plain- 
tin  cannot  justify  his  negligence  on  the  ground  that  he  had  turned  in  the 
opposite  direction  to  give  warning  to  a  team  on  a  crossing,  when  he  testi- 
fies that  he  only  turned  to  see  if  a  team  was  on  the  crossing,  and  not  that 
he  gave,  or  attempted  to  give,  any  warning. 

Employe  Using  Tool  Obviously  Defective, — A  master  who  provides  and 
keeps  proper  tools  for  the  use  of  his  servants,  whose  duty  it  is  to  select 
such  as  they  require  for  their  work,  is  not  in  general  responsible  if  a  serv- 
ant voluntarily  uses  a  tool  which  has  become  obviously  defective  and  unfit 
for  use,  and  is  injured  by  reason  of  such  defect.  This  principle  applied  in 
fespect  to  a  side-set, — a  tool  for  cutting  iron, — the  power  being  applied  to 
it  by  means  of  a  heavy  hammer,  with  which  the  side-set  is  struck  by  one 
person  while  another  holds  the  side-set.  The  tool  had  become  so  bat- 
tered from  use  that  fragments  were  obviously  liable  to  be  broken  off  by  a 
Wow  of  the  hammer.  This  did  occur,  the  detached  fragment  putting  out 
the  eye  of  the  servant  holding  the  side-set.  Held,  that  the  master  was 
not  responsible,  although  the  servant  was  only  17  years  of  age.  Hefferen 
».  Northern  Pac.  R.  Co.,  45  Minn.  471. 
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Employe  Standing  on  the  Platform  of  a  railroad  car  is  not  negligent 
per  5t\     Bonner  v.  Glenn,  79  Tex.  531. 

KntnuUiige  by  Employe  of  Defect  in  Machinery, —  In  Texas,  it  was  re- 
cently ruled  that  mere  knowledge  by  an  employe  of  a  defect  in  machinery 
will  not  necessarily  defeat  his  recovery  for  injuries  received  in  consequence 
of  the  defect,  where  he  does  not  know  of  the  danger  of  continuing  to  use 
It  until  the  danger  is  reasonably  apparent-  St.  Louis  &  S.  F.  R.  Co.  v. 
McLain  (Tex.,  March  3.  1891).  15  S.  W.  Rep.  789. 

Employe  Having  Knowledge  of  One  Defect  and  Ignorant  of  Another^ 
Proximate  Cause,  If  a  fireman  suing  for  personal  injuries  was  ignorant 
of  a  defective  wheel  on  the  engine  which  caused  the  accident,  his 
proceeding  with  the  engine,  knowing  that  it  had  a  defective  or  insuificient 
brake,  is  not  contributory  negligence,  unless  such  defective  brake  was  ihe 
proximate  cause  of  the  accident.  St.  Louis  &  S.  F.  R.  Co.  v,  McLain  (Tex.. 
March  3.  1891),  15  S.  VV.  Rep.  789. 

When  Contributory  Negligence  is  Overcome  by  Failure  to  Exercise  Ordinary 
Care  after  the  Discovery  of  Servant's  Peril. — Contributory  negligenc^on  the 
part  of  tlie  person  injured,  while  employed  as  a  brakeman  on  a  railroad,  is 
a  defense  to  an  action  for  damages,  unless  the  evidence  further  shows  that, 
after  his  peril  was  discovered,  or  ought  to  have  been  discovered,  the  injury 
might  have  been  avoided  by  the  exercise  of  due  care  and  diligence  on  the 
part  of  the  engineer.  Williams  v.  South  &  North  A.  R.  Co..  91  Ala., 
635. 

Contributory  Negligence  of  Minor  Servant— Action  by  Father  to  Recoverfor 
his  Deaths — When  the  father  sues  to  recover  damages  for  the  death  of  his 
minor  son,  who  was  killed  while  in  the  employment  of  the  defendant  rail- 
road company  as  a  brakeman,  without  his  consent,  the  contributory  negli- 
gence of  the  minor  is  no  defense  to  the  action,  though  it  might  be  available 
as  a  defense  to  an  action  by  the  minor  himself,  ii  death  had  not  ensued  from 
the  injuries;  but.  if  the  father  consented,  expressly  or  by  implication, to 
the  employment  of  the  minor  in  the  service,  the  contributory  negligence  of 
the  minor  is  imputed  to  the  father,  and  defeats  his  right  of  action.  Wil- 
liams V,  South  &  North  A.  R.  Co.,  91  Ala.  635. 

Action  for  Death  of  Child— Evidence  of  Statement  as  to  Cause  of  Accident 
--Admission— Res  Qestae^ — In  an  action  by  a  father  to  recover  damages  for 
the  loss  of  the  services  of  his  minor  son  whose  death  was  alleged  to  have 
been  caused  by  the  negligence  of  the  defendant  company,  it  appeared  that 
the  deceased,  who  was  eighteen  years  of  age.  was  employed  as  an  engine 
washer.  Shortly  before  the  accident  he  was  directed  to  go  under  the  boiler 
of  an  engine  ana  tighten  the  boiler  plugs.  While  so  engaged  a  plug  came 
out  and  he  was  scalded  so  that  he  died  shortly  after.  When  the  accident 
occurred,  he  crawled  from  under  the  engine  and  was  assisted  to  a  chair 
twenty-five  or  thirty  steps  away.  When  he  reached  the  chair  he  was  asked 
how  the  accident  happened,  and,  while  suffering  intense  pain  and  being 
greatly  excited,  he  exclaimed,  *'  I  am  a  dead  man,  but  nobody  is  to  blame 
but  myself.  I  turned  the  plug  the  wrong  way  and  it  came  out."  Hcld^  that 
this  statement  was  not  admissible  in  evidence  as  an  admission  against  the 
father,  but  was  competent  as  a  part  of  the  res  gestae^  and  its  exclusion  was 

f  round  for  the  reversal  of  a  judgment  for  the  plaintiff.     Louisville  E.  &  St. 
..  C.  R.  Co.  V,  Berry,  (Ind.,  Oct.  2.  1891),  28  N.  E.  Rep.  714. 
Youth  of  Servant  Contributing  to  Injury— Deception  as  to  Age« — A  master 
misled  by  an  employe  to  believe  he  is  of  age,  when  he  is  in  fact  a  minor, 
and  his  age  contributes  to  an   injury,  is  not  liable.     McDermott  v.  Iowa 
Falls  &  S.  C.  R.  Co.  (Iowa.  Jan.  24,  1891),  47  N.  W.  Rep.  1037. 

Employe  may  Presume  that  Employer  has  Furnished  Suitable  Appliances^ 
It  is  the  duty  of  a  railroad  company  to  furnish  and  maintain  suitable  ma- 
terials and  appliances  for  use  in  its  business,  and  a  person  in  its  employ- 
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ment  may  act  on  the  presumption  that  this  duty  has  been  performed,  un- 
less he  knows  to  the  contrary,  or,  being  charged  with  the  duty  of  examining 
and  ascertaining  their  safety  and  suitableness,  he  has  neglected  to  do  so. 
Louisville  &  N.  R.  Co.  v.  Orr,  91  Ala.  548. 

Cara  Exacted  of  Employe— When  he  should  Leave  his  Post  of  Duty. — The 
employe  is  required  to  use  ordinary  care  and  prudence  to  avoid  injury,  and 
when  there  are  two  ways  of  discharging  his  duties,  he  must  select  that 
which  is  safer,  or  less  dangerous;  but  he  is  not  required  to  leave  the  post 
of  duty  assigned  by  his  employer,  unless  his  continuance  at  that  place 
would,  under  the  principle  above  stated,  amount  to  contributory  negligence. 
Highland  Ave.  &  B.  R.  Co.  v.  Walters,  91  Ala.  435. 

Injury  Caused  by  Mutual  Fault —Culpable  Negligence  of  Party  Injured. — 
When  the  evidence  discloses  that  the  injury  was  caused  bv  the  luuiual  fault  •' 
of  both  parties,  and  that  it  would  not  have  happened  except  for  the  cul- 
pable negligence  of  the  party  injured,  concurring  with  that  of  the  other 
party,  there  can  be  no  recovery  of  damages  by  the  party  injured*  unless 
said  injury  could  have  been  avoided  after  the  defendant  had  notice  of  the 
negligence  of  the  plamtiff,  or  was  wanton  or  malicious.  Eastburn  v.  Nor- 
folk &  W.  R.  Co..  34  W.  Va.  631. 

Injury  to  Employe  Caused  by  Defective  Machinery — Failure  to  Allege  that 
Employe  had  an  Opportunity  of  Informing  Himself.  -In  Louisville,  h.  6l  St. 
L.  C.  R.  Co.  V,  Berry,  (lud.,  Oct.  2.  1891)  28  N.  E.  Rep.  714,  the  plaintiff 
sued  for  the  loss  of  the  services  of  his  minor  son  who  was  killed  while  in 
the  eroplov  of  the  defendant  company.  The  complaint  alleged  that  the 
death  resulted  from  the  negligence  of  the  defendant  in  keeping  a  defective 
boiler.  The  complaint  also  contained  averments  as  to  the  youth,  inex- 
perience, and  ignorance  of  the  employe,  and  alleged  that  the  injury  oc- 
curred without  his  fault,  and  that  he  had  no  knowledge  of  the  dangerous 
condition  of  the  appliance  with  which  he  was  asked  to  work.  Held,  that, 
after  verdict,  the  complaint  would  not  be  held  insufficient  for  failure  to  al- 
lege that  the  deceased  had  no  opportunity  of  informing  himself  of  the 
dangerous  condition  of  the  boiler. 

Sufficiency  of  Complaint  Negativing  Contributory  Negligence— Allegation 
of  Absence  of  Fault.— In  Louisville  E.&  St.  L.  C.  R.  Co.  2/.  Berry,  (Ind..  Oct. 
2,  1891,)  28  N.  E.  Rep.  714,  an  action  to  recover  damages  for  the  loss  of 
services  of  plaintiff  s  son,  who  was  killed  owing  to  the  alleged  negligence 
of  the  defendant,  it  was  contended  that  the  averment  that  the  deceased 
was  free  from  fault  contributing  to  the  disaster,  was  not  sufficient  because 
the  word  "  negligence  "  was  not  used  in  that  connection.  The  court  held, 
however,  that  there  was  no  force  in  the  objection,  saying :  "  The  argument 
is  that  the  word  'fault  *  imputes  a  moral  delinquency,  and  is  not  the  equiva- 
lent of '  negligence  *  in  legal  literature.  Modem  lexicography  authorizes 
the  use  of  this  word  in  the  same  sense  as  *  negligence.'  The  Century  Dic- 
tionarv  gives  it  the  following,  among  other,  meanings :  •  An  error  or  de- 
fect of  judgment  or  conduct;  any  deviation  from  prudence,  rectitude,  or 
duty;  any  shortcoming  or  neglect  of  care  or  performance  resulting  from 
inattention,  incapacity,  or  perversity,  a  wrong  tendency,  course,  or  act.'  In 
Board  of  Com'rs  j/,  Legg.  93  Ind.  523.  the  court  said :  •  Where  the  com- 
plaint avers  that  the  plaintiff  was  without  fault  it  sufficiently  negatives  con- 
tributory negligence.'  We  have  considered  the  questions  discussed  in 
relation  to  the  sufficiency  of  the  complaint  under  the  curative  influence  of 
the  verdict,  and  deem  it  good.  It  is  unnecessary  to  say  what  the  result 
would  have  been  if  it  had  been  tested  by  demurrer." 

Knowledge  by  Employe  of  Defect  which  Caused  Injury— Sufficiency  of  Plea. — 
Under  Code  Ala.  §  2590,  which  releases  the  employer  from  liability  when  the 
employe  knew  of  the  defects  which  caused  his  injury,  :i  plea  is  bad  which 
allies  that  the  employe  knew  "or  by  the  exercise  of  due  care  might  have 
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known"  of  the  defect.  Louisville  &  N.  R.  Co.  7-.  Hawkins,  (Ala..  May  i. 
1891).  9  So.  Rep.  271. 

Evidence  to  prove  Contributory  Negligence— Proof  Confined  to  Allegatione 
in  Answer. — A  railroad  company,  sued  for  injuries  received  by  a  iireman 
in  its  employ,  which  specifically  sets  forth  in  itsanswer  the  distinct  grounds 
relied  on  as  constituting  contributory  negligence  on  the  part  of  the  fire- 
man, is  properly  confined  in  giving  proof  to  the  allegations  in  the  answer. 
Thus,  where  defendant  pleads  contributory  negligence  on  the  part  of 
plaintiff  in  staying  on  the  engine  after  knowledge  of  its  defects,  but  docs 
not  plead  the  fact  that  it  kept  large  box-cars  at  the  top  of  the  giade  on 
which  the  accident  occurred,  for  the  purpose  of  letting  engines  down  it, 
evidence  concerning  these  cars,  and  the  failure  of  the  train  crew  to  use 
••  them  the  day  of  the  accident,  is  inadmissible.  St.  Louis  &  S.  F.  R.  Co. 
V.  McLain  (Tex.  March  3.  1891,)  15  S.  W.  Rep.  789. 

Direct  Evidence  not  Necessary  to  Show  Ordinary  Care. — In  an  action  for 
a  negligent  killing,  an  instruction  that  plaintiff  need  not  produce  direct 
and  positive  testimony  to  establish  the  death  of  deceased  while  in  the  line 
of  duty  and  in  the  exercise  of  ordmary  care,  but  may  do  so  by  the  highest 
proof  of  which  the  case  is  susceptible,  is  correct.  McDermott  ^.  Iowa 
Falls  &  S.  C.  R.  Co.,  (Iowa.  Jan.  24,  1891,)  47  N.  W.  Rep.  1037. 

Evidence  of  Employe's  Good  Reputation  as  a  Railroad  Man. — It  is  improper 
to  allow  evidence  oi  the  good  reputation  of  a  deceased  brakeman  as  a 
railroad  man  for  the  purpose  of  showing  want  of  contributory  negligence, 
in  an  action  to  recover  damages  for  bis  death,  but  such  evidence  is  com- 
petent on  the  question  of  damages.  Wells  v.  Denver  &  R.  G.  W.  R.  Co.. 
(Utah,  Sept.  12.  1891,)  27  Pac.  Rep.  688. 

Consideration  of  Engineer's  Character  in  Determining  whether  or  not  he 
was  to  Blame— Instructions. — Upon  the  trial  of  an  action  for  personal  in- 
juries against  a  railroad  company  by  one  of  its  engineers,  after  admitimg 
ev  idcnce  tending  to  show  that  such  engineer  was  experienced  and  reliable, 
it  was  error  to  charge  that,  as  throwing  light  on  the  question  whether  or 
not  he  was  to  blame,  the  jury  might  consider  his  character  as  an  experi- 
enced and  reliable  engineer,  if  such  character  had  been  shown  by  the 
testimony,  the  evidence  mentioned  not  being  relevant  upon  this  particu- 
lar issue.    Central  R.  &  B.  Co.  v.  Kent,  (Ga.  July  20.  1891,)  13  S.  E.  Rep. 

502.  s 

Competency  of  Employe  to  Testify  that  he  acted  Cautiously. — In  an  action 
by  an  employe  of  a  railroad  company  to  recover  damages  for  personal 
injuries,  that  the  plaintitl  acted  cautiously  is  a  conclusion,  not  a  mere  tact, 
and  piaiiitid  is  not  competent  to  testify  in  general  terms  that  he  so 
acted.  Mayfield  v.  Savannah  G.  &  N.  A.'R.  Co..  (Ga.,  July  13,  1891.)  13 
S.  E.  Rep.  459. 

Evidence  of  Custom  to  Excuse  Contributory  Negligence. — In  Mayfield  v. 
Savannah  G.  &  N.  A.  R.  Co.  (Ga.,  July  13.  1891)  13  S.  E.  Rep'.  459,  it 
was  held  that  a  custom  or  usage,  obviously  dangerous,  and  the  fact^ 
alleged  in  the  plaintiff's  declaration  showing  that  it  would  be  dangerous, 
is  not  admissible  to  excuse  contributory  negligence  by  the  plaintiff,  morr 
especially  where  it  did  not  appear  that  such  custom  or  usage  had  been 
adopted  by  the  defendant,  or  that  it  prevailed  at  the  place  or  on  the  par- 
ticular railroad  concerned. 

Instruction  as  to  Contributory  Negligence — Charge  Passing  upon  Facte— 
Question  for  Jury. — In  a  suit  against  a  railroad  company  by  ^  widow  for 
the  killing  of  her  husband,  who  was  an  employe  of  the  company,  a  request 
to  charge,  grouping  together  certain  alleged  facts  tending  to  show  negli- 
gence oh  the  part  of  the  deceased,  and  instructing  the  jury  that  if  these 
facts  be  true  the  plaintiff  cannot  recover,  without  leavinf^  the  jury  to 
determine  whether  such  facts  did  or  did  not  constitute  negligence  on  bis 
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part,  was  properly  refused.    Central  R.  Co.  v,  Hubbard.  86  Ga.  623. 

When  Contributory  Negligence  it  a  Question  of  Fact  for  the  Jury. — The 
question  of  contributory  negligence  is  one  of  fact  for  the  jury  where  it 
depends  upon  many  elements  of  time,  locality,  etc.,  so  that  the  court  can- 
not rule  as  a  matter  of  law  that  any  fixed  standard  of  prudent  conduct  is 
required  under  the  circumstances.  Christman  v,  Philadelphia  &  R.  R. 
Co..  141  Pa.  St.  604. 

Comparative  Negligence — Instructions. — Upon  the  trial  of  a  suit  against 
a  railroad  company  for  personal  injuries  to  the  plaintiff,  it  was  error  to 
charge  as  follows :  "  If.  by  the  exercise  of  ordinary  care  and  diligence, 
the  plaintiff  could  have  avoided  the  consequences  to  herself  ol  the  defend- 
ant's negligence,  she  cannot  recover ;  but  if  both  parties  were  at  fault, 
and  the  alleged  injury  was  the  result  of  the  fault  of  both,  then,  notwith- 
standing the  plaintiff's  negligence,  she  would  be  entitled  to* recover,  but 
the  amount  of  the  recovery  would  be  abated  in  proportion  to  the  amount 
of  the  default  on  her  part.  The  error  consisted  in  stating,  in  immediate 
connection  with  each  other,  two  distinct  rules  of  law,  and  thus  qualifying 
the  former  by  the  latter,  which  is  not  the  purpose  of  the  statute.  Amen- 
cu8  P.  L.  R.  Co.  V,  Luckie,  (Ga.,  March  16,  1891,)  13  S.  E.  Rep.  105. 


CONDIFF 

V, 

Kansas  City,  Ft.  Scott  &  Gulf  R.  Co. 

{4^ Kansas,  2j6.) 

lajury  to  Employe—  Contributory  Negligence— Exposure  to  Save  Life.— Ex- 
posure of  life  by  an  employe  to  save  life  is  neither  wrongful  nor  negligent. 
if  attempted  within  the  scope  of  an  employe's  duty,  unless  made  under 
drcurostances  constituting  rashness  in  the  judgment  of  prudent  persons. 

Same — Question  for  Jury. — Where  an  exposure  is  made  for  the  purpose 
of  saving  human  life,  and  the  person  making  the  exposure  is  injured 
thereby,  it  is  for  the  jury  to  say  whether  the  conduct  of  the  party  injured 
is  to  be  deemed  rash  or  reckless. 

Instructions — Duty  of  Trial  Court.— The  trial  court  is  not  required  to  give 
instructions  which  need  limitations  and  qualifications  to  make  them  ap- 
plicable to  the  case.  The  evidence  and  instructions  in  this  case  examined 
and  held,  that  the  trial  court  committed  no  error,  prejudicial  to  the  rights 
of  the  plaintiff,  in  giving  or  refusing  instructions. 

Error  from  Bourbon  District  Court. 

On  the  6th  day  of  September,  1887,  James  S.  CondiflF,  as 
administrator  of  the  estate  of  C.  W.  Condiff,  deceased, 
brought  his  action  against  the  Kansas  City,  Ft.  Scott  &  Gulf 
Railroad  Company,  to  recover  $10,000  damages  for  injuries 
received  by  Charles  W.  Condiff,  on  the  3rd  day  of  Novem- 
ber, 1885,  from  which  injuries  he  died  soon  after.  The  rail- 
*road  company  filed  an  answer,  denying  generally  the  allega- 
tions of  the  petition,  and  also  allegfng  "  that  if  tne  intestate 
of  the  plaintifiF  was  injured  by  defendant,  the  negligence  of 
said  intestate  directly  and  proximately  contributed  to  said 
injury."     Trial   had  at  the  May  term  of   the  court  for  1888, 
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before  the  court  with  a  jury.  The  jury  returned  a  verdict 
for  the  railroad  company.  The  plaintiff  filed  its  motion  for 
a  new  trial,  which  was  overruled.  He  thereupon  excepted 
to  the  rulings  of  the  court  and  the  judgment  rendered,  and 
brings  the  case  here. 

IVarc,  Biddle  &  Cory,  for  plaintiff  in  error. 

Charles  IV.  B/air,  for  defendant  in  error. 

HoRTON,  C.  J. — Charl#s  W.  Condiff,    deceased,  was,  on 
November  3,  1885,  a  section  foreman  on  the  line  of  the  Kan- 
Cawaut^      sas  City,  Ft.  Scott  &   Gulf   Railroad.      He  had 
charge   of  a   crew  of  five  hands,  working  section 
No.  32,  between  the  villages  of  Arcadia  and  Mulberry,  in 
Crawford    county.      The  latter  village  was  .the  headquar- 
ters of  the  foreman  and  crew,  and  the  point  from  which  they 
all  started  on  the  day  named  on  a  hana  car,  at  7  o'clock  A. 
M.,  to  work  on  the  track  at  the  mouth  of  the  cut  where  ihey 
had   been  engaged  the  da^  before.     Besides  the  six  men  on 
thejiandcar  there  were  dmner  buckets,  water  pails,  mate- 
rial, torpedoes,  spikes,  shovels,  picks,  and  other  tools.    The 
distance   that  the  party  had  to  go  was  about  5J  miles,  and 
there  was  a  freight  train,  (No.  33,)  south  bound,  due  and  be- 
hind  time,  to  be  met.     They  knew  that  some  place  on  the 
line,  before  arriving  at  their  destination,  they  would  prob- 
ably meet  this  train,  and  on  the  route  they  stopped  to  listen 
for  the  train,  not  being  able  to  hear  it  while  the  hand  car 
was  in  motion.     The  wind  was  from  the  south,  blowing  in 
the  same  direction  they  were  going,  which  made  it  still  more 
difficult  to  hear  a  train   approaching  them  from  the  north. 
From   the  last  stop,  their  course,  a  distance  of  954  feet,  was 
over  a  bridge,  ancf  a  long  trestle  and  dump  or  fill,  on  which 
it  was  not  practicable  to  remove  their  hand  car  and  tools, 
without  pitching  them  down  where  they  could  not  get  the 
hand  car  back,  iT  at  all,  without  great  labor.     From  the  last 
stop  they   proceeded  over  the  bridge,  trestle,  and  fill,  with 
great   haste,  to  their  place  of  work,  which  was  at  the  end  of 
the  fill  and  mouth  of  the  cut,  where  there  was  a  public  road- 
wav  across  the  track.     They  heard  and  saw  nothing  of  the 
train  before  the  start  over  the  bridge.     They  could  make  the 
954  feet  in  about  a  minute.    At  the  time  they  arrived  at  the 
crossing  or   point  of  work,  they  saw  the  train  rounding  a 
curve  into  the  cut.     This  train  consisted  of  an  engine,  tender 
and  a  large  number  of  empty  freight  cars.     One  of  the  wit- 
nesses of   plaintiff  testified    that   the  hand  car  wasaboutgo 
feet  from  the  engine  when  he  first  saw  it,  although  he  testi- 
fied afterwards  that  when  they  arrived  at  the  place  for  work 
he  saw  the  train  250  yards,  or  750  feet  distant.     The  engi- 
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neer  testified  that  when  he  first  saw  the  hand  car,  he  was 
distant  from  it  about  1 50  feet,  and  that  he  saw  it  as  soon  as  it 
came  in  line  of  vision ;  that  he  could  not  see  it  belore, 
because  of  the  cut  and  curves  on  the  line  of  the  rail- 
road. The  hand  car  was  slacking  speed  at  the  crossing,  just 
as  the  crew  saw  the  engine.  The  train  was  behind  time,  and 
was  running  rapidly  on  a  slight  up  grade  through  the  cut. 
After  the  parties  on  the  hand  car  saw  the  engine,  they  stopped 
it  as  soon  as  they  could.  After  the  hand  car  was  stopped, 
Condiff  gave  the  engineer  of  the  train  a  signal  to  slow 
up.  He  then  turned  round  (before  this  he  had  been  facing 
the  engine)  and  attempted,  with  the  sectionmen,  to  take  the 
hand  car  off  the  track.  There  did  not  seem  time  for  this  to 
be  done,  and  Condiff  told  the  men  with  him  "  to  let  loose  the 
hand  car."  The  men  let  loose  the  car,  left  the  track,  and  were 
uninjured.  Condiff  did  not  make  any  effort  to  get  off  the 
track.  The  engine  struck  the  hand  car  and  injured  him  so  ' 
that  he  died  within  a  few  days.  When  the  engine  struck  the 
car,  it  went  up  on  the  pilot  under  the  headlight,  and  the 
tools  were  scattered  along  the  track.  The  plaintiff's  theory 
is  that  the  freight  train  was  behind  time  ;  that  it  was  running 
faster  than  the  rules  of  the  road  permitted,  in  order  to  make 
up  lost  time  ;  that  it  could  have  been  stopped  on  the  grade 
inside  of  450  feet ;  that  the  front  brakeman  was  riding  on  the 
engine,  where  he  had  no  business :  and  that  the  deceased  lost 
his  life  in  trying  to  save  the  property  of  the  railroad  com- 
pany, and  the  lives  of  its  employes. 

The  court  refused  to  give  the  following  instructions,  which 
were  asked  by  the  plaintiff :  "(i)  If  from  the  appearances,  the 
deceased  believed  that,  by  pushing  the  hand  car 
forward,  and  getting  it  in  motion,  he  could  avert  JJ"i7Md"rL 
a  wreck  of  the  train,  and  probable  loss  of  life  con-  fnsei. 
sequent  thereon,  it  was  not  negligence  on  his  part 
to  make  the  attempt,  even  though  he  believed  that  he  "might 
fail,  and  receive  an  injury  himself.  (2)  Under  the  circum- 
stances in  which  the  deceased  was  placed,  he  was  justified  in 
using  every  prudent  effort  in  his  power  to  avert  the  wreck 
of  the  freight  train,  and  the  loss  of  life  that  might  result 
therefrom,  and  if  he  so  acted  and  lost  his  life,  he  cannot  be 
charged  with  negligence.  (3)  It  is  not  negligence  in  an  em- 
ploye to  risk  his  life  to  prevent  an  accident  that  might  be  at- 
tended with  loss  of  life  to  hisco-emplo^es,  and  great  destruc- 
tion of  his  employer's  property.  (4)  Exposure  of  life  hy  an 
employe  to  save  life  is  neither  wrongful  nor  negligent,  if  at- 
tempted within  the  scope  of  an  employe's  duty.  (5)  If  from 
the  circumstances  it  appears  to  you  that  the  deceased  be- 
lieved he  could  save  tne  wreck  of  the  train,  and  the  proba- 
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ble  consequence  of  loss  of  life  and  property,  and  acted  in  that 
direction,  and,  in  so  acting,  lost  his  life,  his  .acts  in  that  re- 
gard cannot  be  considered  negligent."  On  the  contrary,  the 
court  instructed  as  follows :  "  If  C.  W.  CondiflF  saw  the  train 
time  enough  before  the  collision,  under  the  circumstances  as 
detailed  in  the  evidence,  to  get  out  of  the  way  and  avoid  ac- 
cident, then  the  failure,  if  any,  to  sound  the  whistle,  would 
not  make  the  railroad  company  liable  for  his  death.  If  Con- 
diff  saw  the  danger  of  possible  collision  before  it  took  place, 
and  could  have  saved  himself  by  stepping  off  the  track,  but 
did  not  do  so.  the  plaintiff  cannot  recover.  The  defendant 
in  this  case  sets  up  that  Condiff  contributed  to  the  injury  by 
his  acts  and  conduct.  Now,  it  you  find  that  the  injury  hap. 
pened  through  his  own  fault,  through  his  own  carelessness  or 
negligence  in  stepping  or  getting  in  front  of  the  engine  with- 
out using  ordinary  care  or  prudence,  then  he  in  that  way 
contributed  to  the  injury,  and  the  plaintiff  cannot  recover  in 
this  case." 

The  important  question,  therefore,  presented  by  the  record 
is  whether  the  court  committed  material  error  in  refusing 
the  instructions  prayed  for.  Most  of  the  instructions  refused, 
requested  the  court  to  charge  as  a  matter  of  law  that  the  de- 
ceased, in  refusing  to  leave  the  tnck  or  hand  car,  was  not 
guilty  of  negligence,  if  at  the  time  he  believed,  by  pushing 
the  hand  car  or  getting  it  in  motion,  he  could  avert  the  wrecK 
of  the  train  and  probable  loss  of  life.  The  instructions  re- 
fused, stating  as  a  matter  of  law  that  the  deceased  was  not 
guilty  of  contributory  negligence,  were  improper  for  three 
reasons:  First,  They  directed  the  jury  that  if^the  deceased 
placed  himself  in  the  position  of  danger  for  the  protection  ol 
property,  he  was  not  negligent.  Second,  They  were  not  lim- 
ited or  qualified  by  informing  the  jury  that  the  efforts  of  the 
deceased  to  avert  the  wreck  of  the  train  and  probable  loss  of 
life  must  have  been  so  made  as  to  be  compatible  with  a  rea- 
sonable regard  for  his  own  safety  ;  that  is,  in  his  efforts  to 
save  life,  he  must  not  have  acted  under  such  circumstances 
as  constituted  rashness  in  the  judgment  of  prudent  persons. 
And,  third,  whether  he  acted  prudently  upderall  the  circum- 
stances detailed  in  the  evidence  was  a  matter  to  be  deter- 
mined by  the  jury,  not  the  court.  The  court  might  very 
properly  have  stated  to  the  jury  that  they  were  to  decide, 
from  all  the  circumstances  of  the  case,  whether 


c«Mirik«toi7  the  deceased  used  ordinary  care  or  prudence  in  not 
faptwrMt  leaving  the  track,  or  in  getting  in  front  of  the  en- 
«?•  ttf«.  ginc*  It  did  give  an  instruction  somewhat  similar 
to  this.  We  are  in  full  accord  with  the  decision 
announced  in  Eckert  v.  Long  Island  R.  Co.,  43  N.  Y.  502,  and 
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similar  cases,  that  "  the  law  has  so  high  a  regard  for  humari 
life  it  will  not  impute  negligence  to  an  effort  to  preserve  it, 
unless  made  under  circumstances  constituting  rashness  in 
the  judgment  of  prudent  persons;"  but  where  a  person  vol- 
untarily  places  himself,  for  the  protection  of  property  merely, 
in  a  position  of  danger,  we  are  not  prepared  to  say  that  he  is 
not  negligent.  If  Condiflf  was  struck  by  the  engine  of  the 
train  while  attempting  merely  to  protect  the  hand  car  or 
tools  from  injury,  we  cannot  say  that  he  was  free  from  fault 
or  negligence.  So  much  of  one  of  the  instructions  which 
were  refused  as  stated  "  that  exposure  of  life  by  an  employe 
to  save  life  is  neither  wrongful  nor  negligent,  when  attempted 
within  the  scope  of  an  employe's  duty,**  is  a  correct  statement 
of  the  law,  if  it  were  qualified  by  the  instruction,  '*  if  made 
under  such  circumstances  as  not  constituting  rashness  in  the 
judgment  of  prudent  persons."  The  instructions  refused  did 
not  contain  this  limitation  or  qualification.  When  the  expo- 
sure is  for  the  purpose  of  saving  human  life,  it  is  for  the  jury 
to  say,  from  all  the  circumstances  of  the  case,  whether  the 
conduct  of  the  person  injured  is  to  be  deemed  rash  and  reck- 
less. The  court  cannot,  in  such  a  case,  charge  as  a  matter  of 
law  that  the  exposure  is  not  negligence. 

A  careful  reading  of  the  evidence  preserved  in  the  record 
fails  to  convince  us  that  sufficient  was  introduced  to  render  a 
refusal  of  the  instructions  prayed  for  so  erroneous  as  to  re- 
verse the  judgment.  Two  of  the  persons  who  were  upon 
the  hand  car  with  Condiff  at  the  time  it  was  stopped  testified 
upon  the  trial  as  witnesses  for  the  plaintiff.  One  of  these, 
William  Preston,  among  other  things,  testified  as  follows: 
"  Question.  Did  Mr.  Condiflf,  after  last  looking  back  at  the  en- 
gine, make  any  eflfort  to  get  off  the  track  ?  Answer.  He  did 
not,  to  the  best  of  ray  knowledge.  He  seemed  to  be  excited 
some  way  or  other.  His  intention  was  to  move  the  hand 
car  to  prevent  a  wreck,  I  suppose.  Q.  What  eflfect,  if  any, 
did  his  noticing  the  engine,  and  his  position  at  that  time, 
seem  to  have  upon  him?  A.  It  did  not  seem  to  have  any  ef- 
fect on  him.  He  seemed  to  be  dumb  struck  at  that  time,'and 
did  not  seem  to  realize  what  he  was  doing."  The  other  one, 
George  A.  Fisher,  testified,  among  other  things:  **  Question. 
How  fast  was  the  train  going  when  you  first  saw  it?  An- 
swer. About  25  miles  per  hoyr  to  the  best  of  my  judgment. 
Q.  What  did  Condiff  do  with  reference  to  checking  the  train 
when  he  first  saw  it,  if  anything?  A.  He  didn't  do  any- 
thing when  he  first  saw  it,  until  the  hand  car  was  stoppea. 
Then  he  gave  the  engineer  the  signal  to  slow  up.  Q.  What 
did  he  do  then  ?  A.  He  turned  around,  (he  had  been  facing 
the  engine  before),  and  attempted  to  take  the  hand  car  and 
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tools  oflF  the  track.  Q.  Describe  fully  the  situation  at  the 
time  he  was  injured,  and  just  prior  thereto.  A.  Well,  I  can't 
describe  his  position  just  immediately  before.  I  had  to  look 
out  for  myself.  When  the  damage  was  done  I  was  on  one 
side  of  the  train,  and  he  was  on  the  other.  When  I  last  saw 
him,  he  had  just  returned  from  facing  the  engine  to  the  hand 
car,  and  tola  us  boys  *  to  let  loose  the  hand  car,'  and  that 
was  the  last  I  saw  of  him  till  the  damage  was  done.  I  could 
not  swear  to  his  taking  hold  of  the  hand  car,  for  I  did  not  sec 
him.  We  were  trying  to  get  the  hand  car  off  the  track. 
When  he  first  got  off,  he  signaled  the  engineer  to  slow  up. 
Then  told  the  boys  to  let  loose  the  hand  car.  Then  we  got 
away  ;  left  the  track  entirely.  Q.  Was  the  hand  car  moving 
from  the  engine  at  the  time  it  was  struck  ?  A.  I  could  not 
answer  that,  because  I  was  not  looking.  I  was  looking  the 
other  way.  Q.  Why  were  you  trying  to  get  the  hand  car 
off  the  track  ?  A.  It  was  company  property,  and  we  wanted 
to  save  it,  and  to  prevent  a  wreck.  Q.  What  effect,  if  any, 
did  Condiff*s  noticing  the  engine  and  his  position  at  that  time 
have  upon  him  ?  A,  He  seemed  to  be  terribly  excited." 
There  was  no  evidence  showing  or  tending  to  show  that  the 
freight  train,  coming  at  the  rate  testified,  was  liable  to  be 
wrecked  by  striking  the  hand  car.  It  did  strike  the  hand  car 
without  materially  injuring  the  train,  or  any  one  on  it.  The 
hand  car,  when  struck  went  upon  the  front  of  the  engine,  and 
the  tools  upon  it  were  scattered.  The  only  person  injured  was 
the  deceased.  One  witness  testified  that  it  was  the  intention 
of  Condiff  to  move  the  hand  car,  to  prevent  a  wreck.  Whether 
he  meant  the  wreck  of  the  hand  car  or  the  wreck  of  the  train, 
he  did  not  state.  Even  this  evidence  was  his  ojnnion  only. 
In  the  excitement  under  which  he  was  acting,  Condiff  may 
have  desired  to  save  the  hand  car,  which  was  in  his  charge, 
as  also  the  material  and  tools  upon  it.  While  we  may  take 
judicial  notice,  considering  the  speed  of  the  train  and  the 
position  of  the  harid  car  when  the  men  at  Condiff's  instance, 
gave  up  the  attempt  to  lift  the  hand  car  off  the  track,  that  a 
collision  between  the  two  was  inevitable,  we  cannot  say,  with 
the  meager  evidence  before  us,  that  by  the  engine  striking 
the  hand  car  there  was  imminent  danger  to  the  lives  of  the 
employes  upon  the  train,  or  to  any  one  of  them.  The  evi- 
dence shows,  however,  that  all  the  efforts  of  Condiff  to  lift 
or  throw  the  hand  car  from  the  track  had  ceased,  as  bein^ 
impracticable,  before  he  told  his  men  "  to  let  loose  the  car.  * 
After  that,  he  had  the  opportunity  to  leave  the-  track.  He 
did  not  leave,  but  remained  alone  by  the  hand  car.  It  is  not 
shown  by  any  evidence  that  his  sut)sequent  attempt  to  give 
thehanacara  backward  motion  averted,  or  was  liable  to 
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avert,  injury  to  the  employes  on  the  freight  train  or  any  one 
of  them.  We  know  that  moving  the  hand  car  backward 
would  cause  less  resistance  to  the  speeding  train,  but  whether 
this  would  be  of  any  practical  beneht  to  prevent  the  train  from 
being  thrown  off  the  track  by  a  collision  with  the  hand  car 
at  the  rapid  rate  it  was  going,  we  cannot  determine,  nor 
could  the  jury  determine,  without  some  evidence.  No  ex- 
pert railroad  man  or  other  witness  testified  upon  this  poinU 
Considering  the  scantiness  of  evidence  as  to  tne  probable  or 
possible  effect  to  the  employes  on  the  freight  train  from  a 
collision  with  the  hand  car,  and  the  failure  of  the  instructions 
refused  to  contain  the  limitations  or  qualifications  pointed 
out,  we,  cannot  say  that  error  prejudicial  to  the  plaintiff 'was 
committed  in  giving  or  refusing  instructions.  The  judgment 
of  the  district  court  will  be  affirmed.  All  the  justices  con- 
curring. 

Exposure  of  Person  In  Attempting  to  Save  Human  Life  is  not  Contributory 
Negligence. — When  a  person  risks  his  life  or  places  himself  in  a  danger- 
ous position  in  an  effort  to  save  the  life  of  another  or  to  protect  another 
who  is  exposed  to  a  sudden  pefil  or  in  danger  of  bodily  harm,  such  expo- 
sure and  risk  do  not  constitute  negligence.  Peyton  v.  Texas  &  P.  R.  Co. 
(La.),  41  Am.  &  Eng.  R.  Cas.  550;  Donahoe  v,  Wabash,  St.  L.  &  P.  R. 
Co.,  83  Mo.  560;  Linnehan  z/.  Sampson,  126  Mass.  506;  Cottrill  v.  Chicago, 
etc.,  R.  Co.,  47  Wis.  634;  Pennsylvania  Co.  v,  Roney,  89  Ind.  453,  12  Am. 
&  Eng.  R.  Cas.  223.  46  Am.  Rep.  173.  The  leading  case  upon  this  subject 
is  Eckert  v.  Long  Island  R.  Co.,  43  N.  Y.  503.  3  Am.  Rep.  721.  In  that 
case  the  plaintiff's  intestate,  while  endeavoring  lo  rescue  a  child  from  being 
run  over  by  an  approaching  tram,  was  himself  struck  and  killed.  The 
opinion  of  the  court  was  delivered  by  Grover.  J.,  who  said  :  *'  If  a  person 
engaged  in  his  ordinary  affairs  or  in  the  mere  protection  of  property, 
knowingly  and  voluntarily  places  himself  in  a  position  where  he  is  liable 
to  receive  a  serious  injury,  his  negligence  will  preclude  a  recovery  for  an 
injury  so  received  but  when  the  exposure  is  for  the  purpose  of  saving  life 
it  is  not  wrongful,  and  therefore  not  negligence,  unless  such  as  to  be  either 
rash  or  reckless.  The  jury  were  warranted  in  finding  deceased  free  from 
Diligence  under  the  rules  above  stated." 


Gulf,  Colorado  &  Santa  Fe  R.  Co. 
Reed. 

{Texas  Supreme  Court ^  March  24^  iSqi) 

Wrongful  Act  of  Servant— Ratification  by  Company — Presumption  of  Au- 
thority.—A  railroad  company  will  not  be  held  to  have  ratified  the  wrong- 
ful act  of  one  of  its  servants  unless  the  adoption  or  confirmation  of  such 
wrongful  act  is  by  some  chief  officer  of  the  company,  who  must  be  shown 
to  possess  sufficient  authority  to  act  for  it.  A  local  or  subordinate  em- 
ploye cannot,  in  the  absence  of  proof  to  that  effect,  be  presumed  to  pos- 
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ses8  the  authority  or  discretion  necessary  to  enable  him  to  ratify  such  a 
wrongful  act. 

Same— Pollution  of  Stream — Exemplary  Damages. — A  railroad  company 
cannot  be  held  liable  for  punitive  damages  on  account  of  the  wrongful 
act  of  its  yardmaster  in  throwirfg  the  carcasses  of  dead  animals  into  a 
stream  at  a  point  near  plaintiff's  house,  where  it  is  not  shown  that  the 
company  has  ratified  such  act. 

Commissioners*  decision.  Error  from  Harris  District 
Court. 

J.  W,  Terry,  for  plaintiff  in  error. 

Burke  &  Kirlicks  and  Henry  F.  Fisher,  for  defendant  in 
error. 

Marr,  J. — There  was  a  verdict  and  judgment  in  the  court  be- 
low against  the  plaintiff  in  error  for  $50  as  actual  and  $450  as  ex- 
emplary damages.  We  concur  with  counsel  for  the 
ctM  luua.  defendant  in  error  that  **  all  of  the  assignments  relied 
on  and  urged  by  the  plaintiff  in  error  contend  for  but  the 
one  proposition,  to  wit :  *  that  the  verdict  and  judgment  for 
exemplary  damages  is  unauthorized.'"  The  defendant  in 
error,  Charles  Reed  (plaintiff  in  the  court  below),  in  Septem- 
ber, 1889,  was  living  in  Harris  County  with  his  family,  ten 
persons  in  all,  on  seven  acres  of  land  near  the  city  of  Hous- 
ton, which  land  bordered  on  and  look  in  a  part  of  Bray's 
bavou,  a  small  creek  or  bayou  in  said  county.  Immediately 
on  the  water's  edge  of  said  bayou,  and  on  the  seven  acres 
owned  by  Charles  Reed,  was  a  spring.  It  supplied  his  family 
and  his  stock  with  its  clear  waters.  He  had  no  well  or  cis- 
tern on  his  place.  The  track  and  roadway  of  the  Gulf,  Col- 
orado&  Santa  Fe  Railroad  crossed  Bray's  bayou  at  a  point  near 
and  above  the  land  of  Charles  Reed,  and  south  of  same.  The 
natural  flow  of  the  water  of  Bray's  bayou  was  from  the  point 
where  the  railroad  crossed  it  towards  Charles  Reed's  seven 
acres  and  spring.  The  Gulf,  Colorado  &  Santa  Fe  Railway 
Company  started  out  to  make  Bray's  bayou,  at  the  point 
where  its  bridge  and  track  crossed  it,  and  within  a  stone's 
throw  of  Reed's  house  (44  feet),  a  "dumping  place  for  dead 
dogs  and  cattle,"  established  and  used  by  servants  of  the  de- 
fendant on  two  or  three  occasions  without  the  consent  of  the 
plaintiff,  Reed,  but  against  his  wishes.  He  brought  this  ac- 
tion against  the  defendant  to  recover  both  actual  and  exem- 
plary damages  for  the  acts  of  its  servants  in  "  dumping " 
deaa  cattle  in  said  bayou  on  two  different  occasions  in 
the  month  of  September,  1889,  whereby,  it  is  alleged,  the 
water    of    the    stream    and    of    the    spring    used    by    the 

f)laintiff  and    his  family,   was  polluted   and  rendered  unfit 
or  use,  in   consequence   of   which    he   and   his  family  be- 
came sick,  etc.,  and  his  horses  died   from  drinking  the  foul 
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water,  etc.  He  also  charged  that  the  acts  of  the  servant  or 
servants  were  committed  willfully  and  maliciously  and  by 
order  of  the  defendant,  and  that  he  had  notified  the  defendant 
of  these  acts  of  its  servants,  and  requested  it  to  remove  the 
carrion  from  the  bayou,  but  this  it  refused  and  failed  to  do,  but 
in  every  particular  encouraged  the  servants  in  the  acts,  and 
fully  connrmed  and  ratiiied  the  same.  The  fact  is  not  dis- 
puted on  this  appeal  that  an  agent  of  the  company,  one  Pot- 
ter,the  yardmaster  of  the  defendant  at  Houston,  did  put  the 
dead  cattle  into  the  bayou,  as  alleged  by  plaintiff,  and  as 
above  stated.  Assuming,  after  verdict,  the  truth  ot  plaintiff  s 
evidence,  it  appears  that  in  September,  1889,  Potter,  a^  ser- 
vant of  defendant,  placed  the  carcasses  of  dead  cattle  in  the 
bayou.  On  the  first  occasion  he  put  a  dead  cow  in  there, 
near  plaintiff's  residence,  and  within  two  or  three  days  there- 
after three  more  dead  cows.  When  the  first  of  these  animals 
was  put  into  the  stream  plaintiff  went  to  the  office  of  the  de- 
fendant  in  Houston  and  made  complaint  of  the  fact  to  a  per- 
son there,  who  was  pointed  out  to  him  as  defendant's  agent, 
and  who  "acted  as  if  he  had  control  and  management  of  the 
office  and  those  in  it.  There  were  three  other  men  there  be- 
sides him.  I  thought  he  was  the  same  man  who  paid  me  the 
$10  m  the  office  when  the  hogs  had  been  thrown  there  be- 
fore.'* Elsewhere:  **  I  don't  know  the  name  of  the  man," 
etc.  (Testimony  of  plaintiff.)  Plaintiff  requested  this  party 
to  have  the  cow  removed,  but  this  was  never  done.  In  fact, 
none  of  the  cattle  were  removed,  but  were  allowed  to  lay 
where  deposited.  He  replied  to  plaintiff:  "It  might  be  the 
section  boss  put  them  there."  These  cattle  had  died  or  been 
killed  in  transportation  on  defendant's  road.  Over  a  year 
belore  the  acts  complained  of  in  this  suit  had  occurred,  a 
servant  of  defendant  had  thrown' a  car  load  of  dead  hogs  in 
the  same  place,  for  which,  on  demand,  the  company  volun- 
tarily pain  plaintiff  damages  in  the  sum  of  $10;  but  this  act 
of  depositing  the  lately  deceased  swine  was  not  performed 
by  Potter,  but  by  another  servant  of  the  company.  He  had 
but  recently  begun  working  for  the  company  at  Houston  when 
he  placed  the  cattle  in  Bray's  bayou,  though  he  had  been 
working  for  the  defendant  at  other  places. 

We  believe  that  the  foregoing  statement  is  a  fair  summary 
of  all  the  facts  bearing  upon  the  point  at  issue,  and  in  view  of 
which  we  feel  constrained  to  hold  that  the  verdict, 
and  judgment  rendered  in  the  court  below  against  BatinrmtioB 
the  plaintiff  in  error  for  exemplary  damages  is  ^|j,**|*7"jjjai. 
manifestly  against  the  law  and  the  evidence.     The  ^g.*'^'^ 
rule  of  law   that   the  master  is  not  liable  in  ex- 
emplarv  or  punitory  damages  for  the  torts  of  the  servant  un- 
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less  he  authorized  the  same,  or  with  knowledge  of  the  wrong 
and  its  nature  has  adopted  or  ratified  it,  so  as  to  make  it  his 
act  in  fact,  is  too  well  settled  in  this  state  to  be  now  ques- 
tioned. In  case  of  railway  corporations  the  rule  is  that  to 
amount  to  ratification  the'  adoption  or  confirmation  of  the 
wrongful  act  of  the  servant  must  be  shown  to  be  by  some 
chief  officer,  vice  principal,  or  alter  ego  (as  he  is  sometimes 
called)  of  the  company,  who  must  be  proven  to  possess  un- 
der  and  for  the  company  sufficient  authority  and  discretion 
to  act  and  speak  for  the  company,  as  if  it  were,  figuratively 
speaking,  bodily  present  in  the  persons  of  its  managers,  speak- 
ing and  acting  for  itself  and  on  its  own  responsibility.  No 
such  authority  is  possessed  by  a  local  agent  or  a  subordinate 
employe  as  a  general  rule,  or  at  least  we  are  not  authorized 
to  presume  the  existence  of  the  authority  upon  their  part  in 
the  absence  of  proof  to  that  effect.  International  &  G.  N.R. 
Co.  V,  McDonald,  75  Tex.  46,  42  Am.  &  Eng.  R.  Cas.  211, 
Dillingham  v,  Russell,  73  Tex.  47;  International  &  G.  N. 
R.  Co.  7/.  Garcia,  70  Tex.  207.  Neither  the  yardmaster 
who  committed  the  torts,  nor  the  agent  to  whom  the  com- 
plaint of  the  last  trespass  was  made  by  the  plaintiff,  is  shown 
to  have  been  a  chief  officer,  vice  principal,  or  independent 
representative  of  the  company  in  tne  matters  complained  of: 
consequently,  under  the  law  the  corporation  cannot  be  held 
liable  for  punitory  damages  on  account  of  the  willful  act  of 
the  one  in  committing  the  tort,  or  for  the  conduct  of  the  other 
in  adopting  or  approving  of  it,  even  if  his  conduct  can  be  said 
to  have  that  effect  For  the  acts  of  Potter,  presumably  d(uie 
in  the  line  of  his  employment,  or  in  the  interest  of  and  on  be- 
half of  the  company,  (as  there  is  no  issue  raised  on  that  point), 
the  defendant  is  liable  only  for  actual  damages,  even  con- 
ceding that  his  conduct  in  the  premises  was  both  willful  and 
wrongful,  since  the  company  neither  authorized  nor  com- 
manded him  (so  far  as  the  proof  shows)  to  commit  the  tres- 
passes, nor  ratified  his  illegal  acts  afterwards.  There  is  no 
evidence  that  the  company  was  informed  of  the  trespass  made 
the  basis  of  the  present  action,  nor  is  this  issue  presented,  ex- 
cept so  far  as  it  may  be  by  the  information  given  to  the  local 
agent  at  Houston,  to  which  we  have  already  referred.  It 
was  not  proven,  if  such  is  the  fact,  that  the  officer  of  the  com- 
pany at  Houston  is  its  principal  officer ;  and  whether  that 
would  have  altered  the  case  we  do  not  decide.  Mere  silence, 
unless  required  to  speak  and  act,  or  even  satisfaction  at  the 
commission  of  the  wrong,  unaccompanied  by  some  act  of  adop- 
tion, will  not  amount  to  ratification.  Cooley,  Torts,  p.  127. 
Nor  will  the  retention  of  the  guilty  servant  of  itself  render 
the  principal  liable  for  the  original  tort  on  the  ground  of  rat- 
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ification ;  certainly  not  in  the  absence  of  proof  of  his  incom- 

Eetency,  or  that  his  continued  employment  by  the  company 
as  reference  to  and  is  connected  with  the  acts  of  the  servant 
in  the  matter  about  which  complaint  is  made.  International 
&  G.  N.  R.  Co.  V.  McDonald,  75  Tex.  41,  42  Am.'  &  Eng.  R. 
.Cas.  211;  Dillingham  v.  Russell,  supra.  In  this  case,  how- 
ever,  it  may  be  observed  that  the  petition  does  not  make  by 
direct  allegations  the  retention  of  rotter  in  the  service  of  the 
company  a  ground  of  ratification.  The  counsel  for  defend- 
ant in  error  contend  that  it  was  incumbent  in  the  court  be- 
low on  the  plaintiff  in  error  to  have  shown  (if  such  was  the 
law)  that  the  employes  of  the  company  we  have  referred  to 
were  merely  its  servants,  not  chief  officers  or  vice  principals. 
On  the  contrary,  if  these  employes  were  not  in  fact  proven 
to  be  mere  servants,  we  think  nevertheless  that  the  burden 
was  on  the  plaintiff  to  allege  and  establish  by  proof  such  state 
of  facts  as  would  warrant  the  recovery  of  exemplary  dama- 
ges.  International  &  G.  N.  R.  Co.  v.  Garcia,  supra  ;  St.  Louis, 
A.  &  T.  R.  Co.  V.  Burns,  71  Tex.  479.  Where  the  act  of  the 
servant  amounts  to  a  crime,  or  is  of  a  willful  and  malicious 
character,  the  \2iVf  prima  facte  presumes  that  the  perpetration 
of  the  wrong  was  not  authorized  before  or  sanctioned  after- 
wards by  the  principal,  and  this  presumption  continues  until 
repelled  by  proof  to  the  contrary.  Dillingham  v.  Russell, 
supra.  Article  390  of  our  Revised  Penal  Code  declares  that 
"  if  any  person  shall  in  any  wise  pollute  or  obstruct  any  water- 
course, lake,  pond,  or  marsh,  etc.,  or  continue  such  obstruc- 
tion or  pollution  so  as  to  render  the  same  unwholesome  or 
offensive  to  the  inhabitants  of  the  county  *  *  *  or  neigh- 
borhood thereabout,  he  shall  be  fined  in  the  sum  not  exceed- 
ing five  hundred  dollars."  Comment  is  unnecessary.  The 
servant  (under  the  facts  affirmed  by  the  verdict)  would  be 
liable  both  civilly  and  criminally,  but  the  company  only  civ- 
illy, and  for  actual  damages,  etc.  If  the  jury  had  returned 
their  verdict  for  the  $500  found  by  them  for  the  plaintiff 
simply  and  solely  as  actual  damages,  then,  assuming  tne  suffi- 
ciency of  the  petition,  a  very  different  case  would  be  pre- 
sented  to  us  for  consideration.  The  charge  of  the  court  be- 
low was  a  concise  presentation  of  the  measure  of  actual  dam- 
ages, and  is  not  complained  of,  and  is  without  error ;  yet  the 
court  did  not  call  the  attention  of  the  jury  to  such  matters  or 
items  as  may  constitute  actual  .damage  without  proof  of  the 
expenditure  of  money  by  the  plaintiff.  This  the  court  was 
not  bound  to  do  without  a  request  to  that  effect,  and  then 
only  to  the  extent  which  the  allegations  of  the  petition  would 
justify.  The  jury  very  likely  understood  that  the  law  only 
allowed  actual  damages  for  the  amount  of  money  expended 
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and  the  destruction  of  plaintiff's  property,  (if  any,)  etc.  If  it 
be  true,  as  contended  by  counsel  for  defendant  in  error  Id 
their  brief,  (and  there  is  much  evidence  supporting  the  content 
tion,)  '*  that  the  remains  "  of  the  dead  animals  which  the  ser- 
vant had  unlawfully  deposited  near  plaintiff^s  spring  and  res- 
idence '*  were  permitted  to  fester  and  putrify;'  that  the 
water  became  **  polluted, "  the  atmosphere  **'foul;**  that 
Reed's  family  got  sick  from  the  poisonous  odors,  his  horses 
died,  his  family  had  to  be  kept  almost  hermetically  sealed  up 
in  their  home,  or  breathe  the  pestilential  fumes  with  which 
the  surrounding  atmosphere  was  laden :  and  that  all  these 
things  resulted  from  the  acts  or  culpable  omission  of  defend- 
ants's  servants, — then,  while  it  would  seem  that  all  of  these 
things  might  under  appropriate  allegations  and  proof,  be 
taken  into  consideration  by  the  jury  as  elements  of  actual 
damages,  as  well  as  money  expended  or  property  destroyed, 
(it  any)*  in  assessing  the  amount  thereof  sustained  by  the 
plaintiff,  (Field,  Dam.  §§  742,  747-749;  Cooper  v,  Randall, 
53  111.24;  Wood,  Nuis.  chap.  13;  Vedder  x.  v^edder,  1  Den. 
(N.  Y.),  257;  Wood,  Nuis.  §§  579,  586;  2  Wood,  Ry.  Law, 
pp.  1378,  1379;  Jung  V,  Neraz,  71  Tex.  396,  still  these  circum- 
stances  of  aggravation,  resulting  alone  from  the  acts  of  the  ser- 
vants, could  npt  have  the  effect  to  enlarge  the  well  settled  rules 
of  law,  (which  we  have  attempted  to  indicate,)  so  as  to  render 
the  company  liable  for  exemplary  damages,  when  otherwise, 
under  the  facts  of  the  case,  it  would  not  be  liable  forthat  char- 
acter of  damages.  Because  the  verdict  of  the  jury  is  not  sup- 
ported by  the  evidence  as  to  exemplary  damages,  and  is  against 
the  charge  of  the  court  on  that  subject,  we  conclude  that 
the  judgment  ought  to  be  reversed  and  the  cause  remanded. 

Stavton,  C.  J. — Report  of  commission  of  appeals  exam- 
ined, their  opinion  adopted,  judgment  reversed,  and  cause 
remanded. 

Liability  of  Railroad  Company  in  Punitive  Damages  for  Wrongful  Acts  of 
Servants— Ratificationt — See  International  &  G.  N.  R.  Co.  v.  McDonald, 
(Tex.)  42  Am.  &  En^R.  Cas.  21 1.  note  215  ;  Ricketts  v.  Chesapeake  &  0. 
R.  Co.,  (W.  Va.).  41  Am.  &  Encr.  R.  Cas.  42,  note  48;  Quinn  i/.  South  Car- 
olina R.  Co.  (S.  Car.),  37  Am.  &  Eng.  R.  Cas.  166,  note  171. 

Arrest  by  Station  Agent  of  Persons  in  Waiting  Room— Liability  of  Company. 
—In  Kin^^  v.  Illinois  Central  R.  Co.  (Miss.,  Oct.  Term,  1891).  10  So.  Rep. 
42,  it  was  held  that  a  railroad  company  is  liable  for  the  wrongful  act  ot  a 
station  agent  in  arresting  a  person  in  a  depot  waiting  room  and  delivering 
him  to  an  officer  under  act  Miss.,  Feb.  22,  1890,  which  provides  that  station 
agents  of  a  railroad  company  shall  preserve  order  in  the  waiting  rooms,  may 
arrest  persons  guilty  of  disorderly  conduct.  The  court  said.  "The  act 
is  a  part  of  the  scheme  of  railroad  supervision  by  the  state,  and  its  effect  in 
the  matter  now  being  considered  is  to  make  it  the  duty  of  railroad  com- 
panies through  *heir  depot  or  station  agent  to  preserve  order  in  the  waiting 
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rooms  in  their  respective  stations.  It  is  made  a  companv  or  corporate 
duty  to  be  performed  by  the  designated  representative  of  the  company, 
and  for  the  performance  or  non-performance  of  wftich  the  company  is  re- 
sponsible. Neither  the  company  nor  the  agent  can  avoid  or  shift  the  re- 
sponsibility. It  is  fixed  by  law,  and  is  not  dependent  on  the  action  of  the 
company  or  the  view  of  its  officers  or  agents.  Every  depot  or  station  agent, 
whatever  may  be  his  instructions  or  his  understanding,  is  made  a  conserva- 
tor of  the  peace,  *  with  authority  to  preserve  order,  in  the  waiting-rooms.' 
and  the  duty  to  arrest  and  deliver  to  some  officer  'all  persons  who  are 
f2;uilty  of  disorderly  conduct.*  The  manifest  pur{)ose  of  the  legislature  was 
to  secure  the  preservation  of  order  in  the  waiting-rooms  through  the  des- 
ignated officer  or  agent  of  the  railroad  company,  and  what  he  does  or  fails 
to  do  in  reference  to  this  duty  is  imputable  to  the  railroad  company  as  its 
act  or  omission.  What  is  *  disorderly  conduct,'  within  the  meaning  of  the 
act,  so  as  to  authorize  arrest,  is  to  be  determined  from  a  consideration  of 
the  subject-matter  dealt  with  by  the  legislature,  and  the  evil  intended  to 
be  guarded  against.  We  will  not  attempt  to  deiine  it.  Each  case  must  be 
determined  by  its  own  facts.  '  Circumstances  alter  cases.'  The  law  should 
be  so  interpreted  and  administered  as.  on  the  one  hand,  not  to  unduly 
fetter  a  depot  or  station  agent  in  the  discharge  of  the  duty  to  preserve  or- 
der in  the  waiting-rooms  under  his  care  :  and,  on  the  other  hand,  to  pro- 
tect the  citizen  against  an  unwarrantable  interference  with  his  liberty. 
Generally  it  will  not  be  difficult  to  distinguish  and  characterize  the  conduct 
so  disorderly  as  to  call  for  arrest.  It  does  not  appear  from  the  record  that 
there  was  a  determination  by  the  circuit  court  of  the  question  whether  or 
not  the  plaintiff  was  guilty  of  disorderly  conduct  warranting  his  arrest,  for 
the  case  was  disposed  of  by  the  view  that  the  railroad  company  was  not  re- 
sponsible in  any  event  for  the  arrest.  Therefore  the  question  as  to  the 
justifiableness  of  the  arrest  is  involved  in  our  consideration  of  the  case 
only  by  the  fact  that,  if  it  was  clearly  justifiable,  the  party  would  have  no 
ground  for  complaint.  It  seems  probable  that  the  learned  circuit  judge 
aid  not  consider  the  arrest  as  justifiable,  and  in  this  view  we  concur,  but, 
disagreeing  with  him  as  to  the  other  question,  the  judgment  cannot  stand. 
Reversed  and  remanded." 

Liability  of  Company  for  Trespasses  on  Land  by  Sub-Contractors.— In  St. 
Louis,  A.  &  T.  R.  Co.  v.  Knott,  (Ark.,  April  18.  1891).  16  S.  W.  Rep.  9,  it  was 
held  that  a  railroad  company  is  not  liable  for  trespasses  on  lands  consisting 
of  throwing  down  fences  during  the  construction  of  a  railroad  by  sub-con- 
tractors not  under  the  control  or  subject  to  the  orders  of  the  company  or 
its  representatives  and  done  without  the  company's  direction. 

Assault  by  Street  Car  Driver— Question  for  Jury.— A  street  railway  com- 
pany is  liable  for  personal  injuries  inflicted  by  a  driver  on  one  of  its  cars, 
upon  a  passenger,  after  the  latter  had  left  the  car  on  account  of  the  abuse 
of  the  driver,  where  such  injuries  resulted  fromthe^continuance  of  the 
abuse  on  the  car.  Wise  v.  Covington  &  C.  Street  R.  Co.,  (Ky.,  May  14, 
1891).  16S.  W.  Rep.  351. 

Child  Carried  on  Hand  Car  by  Employes— Liability  of  Company  for  Neg- 
ligenoe.— A  railroad  company  is  not  liable  for  iniuries  to  a  young  child 
allowed  to  ride  on  a  hand  car  by  the  employes  of  the  company  using  such 
car  for  their  private  business,  such  presumption  being  a  violation  of  the  ex- 
press rules  of  the  company,  nor  is  the  company  liable  in  such  case  by  the 
lact  that  the  person  carried  was  ignorant  of  the  rules  on  the  subject.  &ulf 
C.  A  S.  F.  R.  Co.  V.  Dawkins.  77  Tex.  228  ;  Dawkins  v.  Gulf  C.  &  S.  F.  R. 
Co,  77  Tex  232. 
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Abel 
President,  etc.,  Delaware  and  Hudson  Canal  Co. 

(Neiv  York  Court  of  Appeals^  October  2j^  i8pr.) 

Duty  of  Master  to  Make  Rules  for  Protection  of  Servant. — A  railroad  com- 
panv  is  bound  to  guard  its  employes  against  the  negligence  of  co-eraploycs 
so  far  as  it  can,  by  the  enactment  and  promulgation  of  reasonable  rules 
in  the  management  of  its  business. 

Injury  to  Car  Repairer— Sufficiency  of  Rules— Question  for  Jury.— In  an 
action  against  a  railroad  company  for  the  killing  of  a  cat  'repairer  in  its 
employ,  where  the  action  is  founded  upon  the  alleged  negligence  of  the 
railroad  company  in  failing  to  provide  proper  rules  and  regulations  forthe 
protection  of  its  employes  engaged  in  repairing  cars,  it  is  for  the  jury  10 
determine  whether  a  rule,  prevailing  in  the  yard  where  the  injury  occurred, 
provided  both  for  the  putting  up  of  the  danger  signal  and  its  removal,  so 
as  to  protect  the  repair  men  as  far  as  reasonably  could  be  done. 

Same  -  Instructions  as  to  Adoption  of  Proper  Rules. — In  such  an  action  the 
court  instructed  the  jury  upon  the  obligation  of  the  company  to  adopt  and 
promulgate  proper  rules,  and  referred  to  the  admission  in  evidence  of  the 
rules  of  other  companies  to  enable  the  jury  to  determine  what  was  a  rea- 
sonable and  proper  rule  ;  the  court  then  added,  "  You  have  a  right  to  con- 
sider whether  some  rule  which  occurs  to  you,  even  though  no  company 
had  adopted  it,  would  have  been  a  better  rule  and  given  better  protection 
and  such  an  one  as  ought  to  have  been  adopted  and  maintained."  HM 
that  the  charge  was  not  objectionable  as  allowing  the  jury  to  determine 
what  were  proper  rules  and  what  the  rules  should  have  been. 

Earl  and  Gray,  J  J.,  dissenting. 

Appeal  from  Supreme  Court,  General  Term,  Third  De- 
partment. 

Action  to  recover  for  the  death  of  plaintiff's  testator  while 
in  defendant's  employ.  Defendant  appealed  to  the  general 
term  from  a  judgment  entered  upon  a  verdict  for  plaintiff, 
and,  the  judgment  being  affirmed,  "appealed  to  this  court. 

Plaintiff's  testator  w^s  a  repairer  of  cars,  working  in  the 
yard  of  defendant  at  Mechanicsville.  While  repairing  sev- 
eral cars  on  the  "cripple"  track,  or  track  where  cars  out  of 
order  are  placed,  and  standing  between  two  cars,  other  cars 
were  **  kicKed  in  "  on  such  track.  Some  one  called  to  him  to 
look  out,  and  he  attempted  to  get  from  between  the  cars,  but 
unsuccessfully,  and  was  killed. 

Edwin  Young,  for  appellant. 

Jesse  S,  L Amoreanx  and  Nathaniel  C.  Moak,  for  respondent 

Andrews,  J. — The  judgment  of  non-suit  rendered  on  the 
first  trial  of  this  action  was  reversed  by  this  court  on  the 
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ground  that  the  question  of  negligence,  in  respect  of  the  duty 
of  the  defendant  to  make  and  promulgate  proper  rules  for 
the  protection  of  car  repairers,  should  have  been  submitted 
to  the  jury.  103  N.  Y.  581,2  Am.  &  Eng.  R.  Cas.  497.  The 
second  tnal  resulted  in  a  verdict  for  the  plaintiff.  This  ap- 
peal is  from  the  judgment  on  the  verdict. 

The  additional  evidence  given  on  the  last  trial  on  the  sub- 
ject of  rules  would  not  have  justified  the  trial  court  in  deter- 
mining, as  a  question  of  law,  that  the  defendant's  ^Mertated 
duty  m  this  respect  had  been  performed.  The 
company,  neither  by  its  board  ot  directors  nor  by  any  gen- 
eral officer  or  superintendent,  ever  enacted  or  published  any 
rule  for  the  special  protection  of  car  repairers,  nor  was  any 
instruction,  verbal  or  otherwise,  ever  given  by  any  superior 
officer  to  the  subordinates  on  the  subject.  Kule  63  of  the 
general  rules  of  the  company  was  enacted  primarily,  as  its 
•language  shows,  to  regulate  the  movement  of  ordinary  trains, 
and  to  prevent  collisions,  and  had  no  reference  to  the  switch- 
ing of  cars  oh  the  repair  tracks.  It  stated,  what  doubtless 
was  generally  understood  by  employes,  that  a  red  flag  by 
day  or  a  red  lantern  by  night  was  a  danger  signal.  But  it 
gave  no  instructions  for  the  protection  of  car  repairers,  either 
as  to  the  duty  of  maintaining  the  signal  while  the  car  re- 

Eairers  were  at  work,  or  as  to  the  persons  by  whom  it  might 
e  removed.  At  Mechanicsville,  where  the  accident  oc- 
curred, it  seems  to  have  been  left  to  Cowen,  the  foreman  of 
the  repairers,  and  to  Donnelly,  the  foreman  of  the  switch- 
men, to  regulate  the  matter,  in  their  discretion.  Co\yen  tes: 
tified  that  he  tdld  his  men  that  they  were  to  work  under  the 
protection  of  a  red  flag,  and  that  he  designated  Hickey  and 
Patrick,  who  worked  at  the  north  end  of  the  cars  on  the  crip- 
ple track,  and  Dvvyer  and  Wicks,  who  worked  at  the  south 
end,  to  put  a  red  flag  at  the  draw-head  of  the  outermost  car 
at  the  respective  ends  before  going  to  work,  and  to  protect 
the  same,  and  also  that  he  informed  Donnelly  and  the  brake- 
men  that  the  repair  men  worked  under  the  protection  of  the 
red  flag.  Donnelly  on  the  first  trial  testified  substantially 
that  the  only  rule  he  heard  of  was  rule  63,  and  what  the  re- 
pair men  told  him,  viz.,  that  they  worked  under  the  protec- 
tion  of  a  red  flag.  It  is  evident  that,  if  this  was  the  extent  of 
the  regulations  on  the  subject,  the  repairmen  had  a  very  in- 
adequate protection.  If  the  red  flag  was  put  up  and  main- 
tained wherever  the  repairmen  were  at  work,  and  the  mean- 
ing of  the  signal  was  known  by  the  switchmen,  as  it  probably 
was,  the  repairmen  would  be  protected,  except  as  against  the 
reckless  or  heedless  conduct  of  the  switchmen.  But  it  was 
essential  to  the  efficiency  of  the  rule  that  it  should  designate 


Digitized  by  LjOOQ  IC 


432  ABEL  V.    DELAWARE   &   HUDSON   CANAL   CO.      [VOL,  4^5 

the  persons  authorized  to  remove  the  flag.  It  was  shown 
that  this  was  done  by  the  rules  of  the  New  York  Central 
Railroad,  which  provide  that  the  repairmen  alone  should 
have  power  to  remove  the  flag  from  cars  on  a  repair  track. 
The  same  rule  was  recommended  in  railroad  manuals  pub- 
lished before  the  occurrence  of  the  accident  in  question.  It 
is  obvious  that  such  or  a  similar  regulation,  which  should 
place  the  duty  and  responsibility  of  removing  the  flag  upon 
persons  officially  desig^nated,  was  essential  to  the  car  re- 

Sairers*  protection.  The  rule  that  they  should  put  up  a  red 
ag  Wfhen  they  commenced  work,  unaccompanied  by  a  rule 
prohibiting  the  brakeman  or  other  employes  from  taking  it 
down  when  they  desired  to  remove  cars  from  the  cripple 
track,  unless  by  the  consent  or  direction  of  the  repairmen 
engaged  in  repairing  the  cars,  would  leave  the  repairmen 
exposed  to  the  danger  of  the  mistake  or  negligence  of  the 
brakemen.  If  it  was  left  for  the  brakemen  to  determine  for 
themselves  whether  there  were  men  engaged  in  repairing 
the  cars,  and  whether  the  flag  might  be  safely  removed  or 
not,  and  to  act  upon  their  judgment  in  removing  it.  the 
chances  of  accident  would  be  greatly  increased. 

It  appears  from  the  evidence  that  it  was  the  common  prac- 
tice oi  both  Donnelly  and  the  brakemen  to  remove  the  flag 
when  they  supposed  there  was  no  one  under  the 
Meg iiffeae*  of  cars.  On  another  occasion  a  repairman  came  near 
•niuiB'u  being  caught  and  injured  inconsequence  of  this 
MUbiuh  practice.  It  is  settled  doctrine  that  a  railroad 
raiM.  company  is  bound  to  guard  its  eniplo^'es  against 

negligence  of  co-employes,  so  far-a's  it  can,  by  the 
enactment  and  promulgation  of  reasonable  rules  in  the  man- 
agement of  its  business.  The  rule  that  the  servant  takes  the 
risks  of  the  business  is  subject  to  the  qualification  that  the  mas- 
ter must  exercise  reasonable  care  to  guard  the  servant,  while 
engaged  in  his  duties,  from  unnecessary  hazards,  mcluding 
hazards  from  negligence  of  co-employes.  In  the  business  ot 
a  railroad  this  duty  is  especially  important,  in  view  of  the 
Hangers  of  the  employment,  and  the  serious  consequences 
likely  to  ensue  from  the  negligence  of  co-employes.  There 
can,  we  think,  be  no  doubt  that,  upon  the  eviaence  given  on 
the  former  trial,  it  was  for  the  jury  to  say  whether  the  de- 
fendant had  discharged  its  duty  towards  the  decedent  It 
had  made  no  distinct  rule  for  the  protection  of  the  repairmen 
while  engaged  in  discharging  their  dangerous  duties.    Itap- 

f)ears  to  have  been  left  to  subordinates  in  the  yard  to  estab- 
ish  such  rules  as  they  thought  reasonable.  And,  as  the  case 
stood  on  the  first  trial,  there  was  no  pretense  that  there  was 
any  regulation  prohibiting  the  brakemen  or  any  one  else  from 
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removing  the  flag.  On  both  trials,  it  appeared  that  the  flag 
was  put  up  by  the  proper  person  (Hickey)  before  the  repairmen 
commenced  work,  and  that  some  one  took  it  down  ^nd  laid 
it  on  the  ground  while  Abel  (the  deceased^  was  at  work  under 
one  of  the  cars.  The  engine  was  backea  down  against  the 
cars  on  the  cripple  track,  and  Abel  was  caught  between  the 
cars  in**attempting  to  escape.  It  does  not  distinctly  appear 
by  whom  the  fla^  was  taken  down.  The  jury  would  have 
been  justified  in  hnding  that  it  was  done  b^  one  of  the  brake- 
men  engaged  in  switching  the  cars,  since  it  appears  that  this 
was  a  common  practice.  It  undoubtedly  was  a  negligent  act, 
and,  unless  the  negligence  of  the  company  in  omitting  to 
enact  and  promulgate  proper  rules  co-operated  with  that  of 
the  co-employe,  the  defendant  is  not  responsible. 

On  the  second  trial  the  testimony  of  Donnelly,  the  yard 
master,  was  greatly  enlarged  upon  the  point  upon  which  the 
case  turned.  He  supplemented  his  former  testimony  in  im- 
portant particulars,  although  on  both  trials  the  question  of 
rules  was  the  main  question  litigated.  On  his  last  examina- 
tion he  testified  that  he  told  his  men  they  were  not  to  inter- 
fere with  the  red  flag  unless  told  to  take  it  down  by  the  re- 
pair men.  He  also  testified  that  about  half  an  hour  before 
the  accident  he  had  directed  his  men  to  take  cars  from  the 
cripple  track,  and  that,  after  giving  the  order,  he  went  south 
along  the  cripple  track.  After  he  had  given  the  order  and 
observed  the  flag  lying  on  the  ground,  and  knowing  that  the 
repairmen  were  at  work,  he  directed  one  of  two  repairmen 
(Grant  or  Wicks)  to  put  the  fla^  in  its  place  again  at  the  end 
of  the  north  car.  The  man  took  up  the  flag,  and,  instead  of 
putting  it  in  its  place,  went  towards  the  south  end  of  the 
train  with  it,  and  he  (Donnelly)  took  no  further  notice  of  the 
matter.  The  credibilit}'^  of  this  story  was  for  the  considera- 
tion of  the  jury.  If  true,  it  exhibits  a  recklessness  on  the 
part  of  Donnelly  for  which  there  is  no  excuse.  He  permit- 
ted his  order  to  back  the  engine  (from  the  north)  on  to  the 
cripple  track  to  remain  unrevoked,  although  ne  knew  the 
flag  was  down,  and  that  the  repairmen  were  at  work  under 
the  cars,  and  also  that  the  man  he  had  directed  to  replace 
the  flag  had  taken  it  in  the  opposite  direction.  We  tnink, 
upon  the  present  case,  the  same  question  of  fact  is  presented 
as  before,  viz.,  whether  the  defendant  had,  either  directly  or 
through  its  subordinate  officers,  so  regulated  the  conduct  of 
its  business  at  this  place  as  to  afford  reasonable  protection  to 
the  repairmen  against  accidents  like  the  one  in  question. 
The  employment  of  the  defendant  was  a  dangerous  one. 
The  movement  of  cars  against  those  under  which  the  repair- 
men   were   at  work  was  likely  to  result  in  serious  injury. 

48  A.  &  E.  R.  Cas.--28 
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The  lock  switch  was  left  open  during  the  day,  and  no  per- 
son  was  employed  to  notify  the  repairmen  of  the  intended 
movement  of  the  cars.  It  was  especially  important,  there- 
fore, that  definite  regulations  should  have  been  enacted  by 
the  company,  or  those  who  represented  it,  at  this  point.  It 
was  for  the"  jury  to  determine  whether  the  rule  prevailiog 
here  provided  both  for  the  putting  up  of  the  danger  signal 
and  its  removal,  so  as  to  protect  the  repairmen  as  far  as 
reasonably  could  be  done  against  the  hazard  of  the  negli- 
gence of  co-employes. 

The  defendant's  counsel  rely  upon  an  exception  taken  to 
the  charge.     On  the  trial  the  judge  admitted  in  evidence, 
against  the  objection  of  the  defendant,  the  rules  of 
■•remla!^'    Other  railroad  companies,  and,  among  other  rules, 
«M.  those  enacted    for   the   protection  of   repairmen. 

In  his  charge  the  judge  proceeded  at  considerable 
length  to  instruct  the  jury  upon  the  obligation  of  the  de- 
fendant to  make  and  promulgate  proper  rules  fpr  the  con- 
duct of  its  business.  He  then  referred  to  the  fact  that  he 
had  admitted  the  rules  of  other  companies  to  be  proved,  **  not 
because  it  was  the  duty  of  this  company  to  adopt  the  rules 
of  any  other  company^  but  to  better  enable  you  to  judge  and 
determine,  in  looking  at  the  different  rules  that  prevail,  what 
is  a  reasonable  and  proper  rule."  After  some  further  re- 
marks on  this  point,  the  judge  proceeded :  **  I  think  rules 
might  have  been  suggested  not  adopted  by  any  company. 
You  have  a  right  to  consider  whether  some  rule  which  oc- 
curs to  you,  even  though  no  company  had  adopted  it,  would 
have  been  a  better  rule  and  given  better  protection, and  such 
a  one  as  ought  to  have  been  adopted  and  maintained."  The 
defendant's  counsel  excepted  to  that  part  of  the  charge  "in 
relation  to  the  jury  determining  what  were  proper  rules, and 
they  might  conclude  what  rules  should  be."  It  the  charge  is 
to  be  construed  as  leaving  it  to  the  jury  to  determine,  irre- 
spective of  the  evidence,  what  rules  ought  to  have  been 
adopted  for  the  safety  of  the  repairmen,  and  to  find  the  one 
way  or  the  other  on  the  question  of  the  defendant's  negli- 
gence in  conformity  with  a  conclusion  so  reached,  the  charge 
was  undoubtedly  erroneous.  But  this  is  not  the  fair  inter- 
pretation of  the  charge.  The  plain  object  of  the  court  was 
tn  guard  the  jiwy  against  giving  undue  weight  to  the  fact 
that  more  specific  and  as  the  plaintiff's  counsel  contended, 
better  rules  had  been  adopted  by  other  companies  than  had 
been  adopted  by  the  defendant.  This  is  very  apparent  from 
what  follows  the  clause  quoted:  "So  that  because  some 
other  company  has  adopted  a  rule,  you  can't  hold,  as  matter 
of  right,  that  this  company  should  have  adopted  iL    If,  on 
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examining  the  rules  of  other  companies  and  those  that  pre- 
vail here,  you  should  think  that  one  set  of  them  was  not  a 
reasonable  protection,  and  the  other  was,  it  would  help  you 
very  much  in  getting  at  what  ought  to  be  done.  That  is  the 
reason  why  this  evidence  was  admitted/*  The  eflect  of  the 
charge  was  that  the  jury  were  to  weigh  the  evidence,  and,  in 
view  of  the  rules  adopted  by  different  companies,  determine 
whether  the  defendant  had  discharged  its  duty  in  the  prem- 
ises, and  that  they  were  not  to  find  a  rule  proper  or  improper 
because  some  other  company  had  adopted  or  rejected  it. 
The  court  was  endeavoring  to  aid  the  jury  in  weighing  the 
evidence  which  related  to  the  rule  under  which  the  defend- 
ant's business  was  conducted  and  that  adopted  on  the  same 
subject  by  other  companies.  We  do  not  think  the  jury  were 
misled,  and,  moreover,  the  exception  is  too  broad  to  raise  the 
question  now  presented,  as  it  covered  all  that  the  court  had 
said  as  to  the  right  of  the  jury  to  pass  upon  the  question  of 
proper  rules,  (much  of  which  was  plainly  proper,)  as  well  as 
the  part  of  the  charge  which  related  to  the  rio^ht  to  deter- 
mine what  rules  should  have  been  adopted.  We  have  exam- 
ined the  other  exceptions,  and  there  are  none  which  call  for 
the  reversal  of  the  judgment.    Judgment  affirmed. 

RuGER,  C.  J.,  and  Finch  and  O'Brien,  JJ.,  concur.  Earl 
and  Gray,  J  J.,  dissent  on  ground  of  error  in  charge.  Peck- 
Ham,  J.,  not  sitting. 

Duty  6f  Company  to  Make  Sufficient  Ruiet  for  Protection  of  Employes. — 
See  Ford  t/.  Lake  Shore  &  M.  S.  R.  Co.,  ante  p.  201,  and  cases  cited  in  note, 
p.  205. 

Sufficiency  of  Rules  for  Protection  of  Car  Repaired— In  Corcoran  v,  Dela- 
ware, L.  &  W.  R.  Co..  126  N.  Y.  673.  which  was  an  action  by  plaintiff,  a  car 
repairer  in  defendant's  employ,  to  recover  damages  for  injuries  received 
while  working  under  one  of  its  disabled  cars,  it  appeared  that  defendant's 
assistant  yardmaster.  who  had  charge  of  the  switch  engine  and  the  hand- 
ling of  cars  in  the  yard,  switched  upon  the  track,  on  which  the  disabled 
car  stood,  another  car  which,  coming  into  Collision  with  the  former,  caused 
the  damages  complained  of.  The  rules  of  defendant  provided  that  car  re- 
pairers must  see  that  they  are  protected  by  a  red  flag  when  under  and  be- 
tween the  cars,  on  perceiving  which  the  engineer  must  immediately  stop  his 
train  before  passing  it.  It  was  also  provided  that :  "  All  employe?  of  the 
company  are  expected  and  required  in  all  cases  to  exercise  the  greatest 
care  and  watchfulness  to  prevent  injury  or  damage  to  person  or  property. 
*  ♦  ♦  In  all  cases  of  doubt  to  adopt  the  safe  course."  Every  employe 
was  required  to  acquaint  himself  with  the  rules  and  directions  and 
have  a  copy  of  them  in  his  possession.  The  rules  were  printed  on  the 
backs  of  time  tables,  which  were  kept  for  distribution  among  the  employes 
at  all  points ;  plaintiff  knew  the  custom  and  regulation  in  regard  to  hang- 
ing out  a  red  flag  and  observed  it.  HM.  that  there  was  no  proof  of  neg- 
lect on  the  part  of  defendant  to  make  and  promulgate  suitable  rules  for 
the  information  and  government  of  its  employes ;  and  that  the  submission 
of  that  question  to  the  jury  was  error. 
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Collision  Between  Two  Engines^Wtiether  Accident  was  Caused  by  Ab- 
sence of  Proper  Rules.~In  Peaslee  1/.  Fitchburg  R.  Co..  152  Mass.  155.  it 
appeared  that  an  engine  was  so  placed  on  a  daric  night  that  by  moving 
ahead  a  short  distance  it  would  come  in  contact  with  an  engine  on  another 
track.  The  engineer  of  the  first  engine  heard  an  order,  part  of  which  he 
did  not  understand  ;  the  order  was  not  intended  for  him,  but  supposing  it 
to  t»e  for  himself  he  started  his  engine.  There  was  a  collision  and  the  fire- 
man of  thoother  engine  was  killed.  Defendant's  rules  gave  as  the  night  sig- 
nal to  go  ahead  a  particular  motion  of  the  lantern ;  that  signal  was  not  given. 
The  engineer  heard  the  words  "go  ahead  "  and  some  other  words  he  did 
not  understand,  but  without  waiting  to  hear  what  they  were  he  applied 
the  order  to  himself  and  started  his  engine.  JF/^M,  that  there  was  no 
evidence  that  the  absence  of  proper  rules  caused  the  accident. 

Negligence  of  Company  in  Permitting  Rules  to  be  Violated— Injury  to  Fire- 
man in  Collision.— In  Whittaker  v.  President,  etc.,  Delaware  &  Hudson 
Canal  Co.,  126  N.  Y.  544,  the  action  was  brought  to  recover  damages  for 
alleged  negligence,  causiug  the  death  of  W.,  plaintiff's  intestate.  It  ap- 
peared that  Uie  death  resulted  from  a  collision  in  the  night  time,  between 
a  freight  train  upon  which  W.  was  employed  as  fireman  and  an  engine  left 
standmg  on  defendant's  main  track,  in  violation  of  one  of  its  rules,  by  its 
engineer  while  waiting  for  orders.  There  was  evidence  that  said  engineer 
and  other  engineers  nad  for  at  least  a  year  been  in  the  habit  of  fre- 
quently disobeying  said  rule.  The  complaint  was  dismissed.  Ne/derTor; 
that  the  question  of  defendant's  negligence  should  have  been  submitted  to 
the  jury. 

Measure  of  Care  Owed  by  Company  to  Car  Repairers.^Where  workmen 
are  employed  by  a  railroad  company  in  repairing  cars  upon  a  railroad 
track  and  are  required  toget  under  them,  the  measure  of  duty  the  cooipay 
owes  such  employes,  in  running  another  car  in  on  such  track,  is  "  that  de- 
gree of  care  which  every  careful  and  prudent  man  exercises  in  their  own 
affairs."    Louisville  &  N.  R.  Co.  v,  Davis.  91  Ala.  487. 

Injury  to  Car  Repairer— Negligence  of  Switchman  Causing  His  Death- 
Question  for  Jury. — In  Pool  v.  Southern  Pacific  R.  Co.  (Utah.  April  iS. 
1 891),  26  Pac.  Rep.  654,  the  action  was  brought  to  recover  damages  for  the 
death  of  a  car  repairer.  The  evidence  showed  that  the  deceased,  while  at 
work  under  a  car,  heard  an  engine  approaching  and  listened  to  a  fellow 
car  repairer  tell  a  switchman  who  directed  the  movements  of  the  engine, 
of  the  position  of  deceased.  The  switchman  stopped  the  engine,  but 
thereafter,  with  notice  of  the  dangerous  position  of  deceased,  gave  the  sig- 
nal to  the  engineer  to  back  up,  and  thereby  caused  his  death.  It  was 
shown  that  the  car  repairers  had  failed  to  display  a  red  flag  as  a  danger 
signal.  NM  that  the  evidence  required  that  the  question  of  negligence 
should  be  submitted  to  the  jury. 
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Georgia   Pacific  R.  Co. 

V. 

DOOLEY. 

{86  Georgia^  2p4.) 

Injury  to  Employe — Rules — Exemption  of  Company  from  Liability. — A  rule 
of  the  railroad  company  that  the  regular  compensation  paid  employes  for 
their  services  covers  all  risks,  that  employes  shall  not  be  entitled  to  com- 
pensation for  injuries,  and  that  the  remaining  in  the  service  will  be  con- 
sidered an  acceptance  of  such  condition  of  employment,  is  not  binding 
upon  an  employe  whose  attention  has  not  been  called  to  such  rule  and 
who  has  not  expressly  agreed  to  it. 

Defeotive  Condition  of  Roadbed — Instruction — Reference  to  other  Rail* 
roads. — An  instruction  that  a  railroad  roadbed  is  in  a  defective  condition 
when  it  is  not  reasonably  safe  for  the  passage  of  trains  over  it,  need  not 
be  qualified  by  reference  to  other  railroads  in  the  state. 

Two  Trials  -Jury  Taking  Former  Verdict  to  Jury  Room. — A  judgment  will 
not  be  reversed  for  improperly  allowing  the  jury  to  take  a  verdict  in  a  for- 
mer trial  attached  t6  other  papers,  to  the  jury  room,  where  it  is  shown 
that  it  was  not  known  to  or  read  by  the  jury  until  their  own  verdict  was 
agreed  upon.  ^ 

Personal  Injuries — Excessive  Damages. — A  verdict  for  $16,044  as  damans 
for  personal  injuries  is  not  excessive,  where  plaintiff  was  permanently  in- 
jured and  his  heart  displaced  and  enlarged. 

Error  from  Fulton  Superior  Court. 

The  charges  referred  to  in  the  opinion  are  as  follows:  "  (6) 
It  is  important,  as  you  must  perceive,  to  understand  when, 
in  the  sense  of  the  law,  a  roadbed  is  in  a  defective  condition. 
It  is  in  such  condition  when  the  roadbed  is  not  reasonably 
safe  for  the  passage  over  it  of  the  company's  trains.  There 
is  no  obligation,  however,  on  the  company  to  have  the  road- 
bed absolutely  safe.  Where  the  roadbed  of  a  railroad  is  in  a 
reasonably  safe  condition,  and  therefore  not  defective,  the 
company,  of  course,  would  not  be  responsible  for  any  injury 
which,  notwithstanding,  occurred  to  an  employe  from  the 
derailing  of  a  train.  (7)  Where  an  employe  of  a  railroad 
company  recives  a  personal  injury  while  in  the  service  of 
such  company,  and  contributes  by  his  own  negligence  to 
such  injury,  he  cannot  recover  therefor.  This  would  be  true 
though  the  company  itself  may  have  been  negligent  in  the 
matter  of  the  injury.  An  employe  is  bound  to  conform  to 
all  reasonable  regulations  of  which  he  has  notice,  provided 
by  his  employer  for  the  government  of  his  conduct  in  such 
employment  or  business,  and  a  failure  to  comply  with  such 
regulations  would.be  negligence;  and,  if  such  failure  con- 
tributed to  an  injury  which  said  employe  receives,  he  cannot 
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maintain  an  action  for  that  injury.  I  shall  have  occasion 
presently  to  speak  of  notice.  (8)  To  speak  of  another  mat- 
ter, if  an  employe  of  a  railroad  company  enters  into  a  con- 
tract, express  or  implied,  with  such  company,  that  the  com- 
pensation he  is  to  receive  as  such  employe  shall  cover  all 
risks  incurred  and  liability  to  accident  from  any  cause  what- 
ever while  in  the  service  of  the  company,  he  is  bound  by 
such  contract,  and  if  the  company  complies  with  its  obliga- 
tion under  the  contract  the  employe  cannot  recover  lor  an 
injury  arising  from  any  cause  whatever  in  its  service  except 
crimmal  negligence.  (9)  An  express  contract  is  one  in  which 
the  parties  reduce  the  contract  to  words:  an  implied  con- 
tract is  one  which  the  law  infers  from  the  conduct  of  the 
parties.  If  an  employe  enters  the  service  of  an  employer, 
with  the  knowledge  when  he  so  enters  that  he  does  so  under 
certain  regulations  as  to  his  rights  prescribed  by  the  em- 
ployer, the  law  implies  an  agreement  on  his  part  that  his 
rights  shall  be  controlled  by  such  regulation.  If  these  regu- 
lations are  in  the  form  of  printed  rules,  and  they  are  deliv- 
ered at  the  time  of  his  employment  to  an 'employe  who  can 
read,  and  who  has  such  an  opportunity  to  read  them  that  by 
ordinary  diligence  he  could  do  so,  the  law  will  presume  a 
knowledge  by  him  of  such  rules.  If  such  rules  are  placed  in 
the  hands  of  such  employe  after  he  has  already  entered  the 
service  of  the  employer,  and,  according  to  the  above  mstruc- 
tions,  he  either  knows  or  must  be  presumed  to  know  them, 
and  he  afterwards  continues  in  such  service,  the  jury  may 
consider  this  fact  in  determining  whether  he  assented  to  such 
rules  as  a  part  of  the  agreement  by  which  his  rights  were  to 
be  governed.  Such  consent  would  be  necessary  in  order  to 
bind  the  employe.  (9^)  On  the  other  hand,  if  you  should 
Dclieve  from  the  evidence  that  the  plaintiff  neither  made 
such  an  agreement  before  entering  defendant's  service,  nor 
consented  afterwards  to  serve  under  such  agreement,  you 
should,  as  to  this  plea,  find  for  the  plaintiff.  I  have  at  another 
point  in  the  charge  explained  to  you  fully  the  law  pertinent 
to  this  defense.     The  verdict  was  for  $i6'o44. 

Jackson  Sf  Jackson,  for  plaintiffs  in  error. 

Hoke  &  Burton  Smithy  for  the  defendant  in  error. 

Simmons,  J. — The  controlling  question  in  this  case  is  as  to 
the  proper  construction  and  effect  of  rule  23,  which  was 
relied  upon  bv  the  railroad  company  to  discharge 
2Sfor«I'*"  ^^  ^^^^  ^^^  liability  to  the  emplove.  That  rule  is 
pioje.  '  ''^s  follows:  "  The  conditions  of  employment  by 
the  company  are  that  the  regular  compensation 
paid  for  the  services  of  employes  shall  cover  all  risks  in- 
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curred,  and  liability  to  accident  from  any  cause  whatever, 
while  in  the  service  of  this  company,  if  an  employe  is  dis- 
abled by  accident,  or  other  cause,  the  right  to  claim  compen- 
sation for  injuries  will  not  be  recognized.  Allowance,  when 
made  in  such  cases,  will  be  as  a  gratuity,  jusiitied  by  the  cir- 
cumstances of  the  case  and  previous  good  conduct  of  the 
party*  The  fact  of  remaining  in  the  service  of  the  company 
will  be  considered  acceptance  of  these  conditions.  All  offi- 
cers employing  men  to  work  for  this  company  will  have  these 
conditions  distinctly  understood  and  agreed  to  by  each  em- 
ploye before  he  enters  the  service  of  the  company."  It 
appears  from  the  evidence  that  Dooley  was  employed  as 
flagman  on  the  21st  of  June,  1887,  and  then  receipted  for  a 
copy  of  the  book  of  rules  and  regulations,  which  contained 
rule  23.  He  was  promoted  from  the  position  of  flagman  to 
that  of  conductor,  while  he  was  in  possession  of  the  book  of 
rules.  He  was  familiar  with  the  rule  which  required  em- 
ployes to  know  the  rules  and  regulations.  The  accident  hap- 
pened on  August  2d,  and  he  had  been  in  possession  of  the 
rule-book  about  42  davs.  Under  this  state  of  facts,  the  able 
counsel  for  the  plaintiff  in  error  insisted  that,  as  Dooley  had 
receipted  for  the  book  of  rules,  and  kept  them  in  his  poses- 
sion  up  to  the  time  of  the  accident,  and  remained  in  the  em- 
ployment of  the  company,  he  thereb)^  assented  to  rule  23, 
ana  as  matter  of  law  was  bound  by  it,  and  that  the  court 
should  have  so  charged,  instead  of  leaving  it  to  the  jur}'  to 
say  whether  he  assented  to  the  rule  or  not.  Under  the  facts 
of  this  case  we  do  not  think  the  court  should  have  charged 
the  jury  that  D.)oley,  on  account  of  this  rule,  could  not  re- 
cover. It  will  be  seen  that  the  last  clause  of  the  rule  is: 
"All  officers  employing  men  to  work  for  this  company  will 
have  these  conditions  distinctly  understood  and  agreed  to  by 
each  employe  before  he  enters  the  service  of  the  company.'^ 
It  affirmatively  appears  from  the  evidence  that  this  clause  of 
the  rule  was  not  complied  wilh  by  the  officer  of  the  company 
employinof  Dooley.  Dooley's  attention  was  not  called  to 
this  specific  rule.  Nothing  was  said  to  him  about  it.  There- 
fore he  could' not  have  "distinctly  understood  and  agreed" 
to  it.  The  object  of  this  clause  of^  the  rule  was  to  have  each 
employe  make  an  express  contract  with  the  company,  waiv- 
ing his  right  to  recover  for  any  **  accident  from  any  cause 
whatever  while  in  the  service  of  the  company."  If  an 
express  contract  to  this  effect  had  been  made  by  Doolc\\ 
under  the  common  law  (which  governs  this  case)  it  is'likeiy 
he  would  have  been  bound  by  it;  but,  inasmuch  as  he  made 
no  express  contract,  we  do  not  think  he  was  bound  by  the 
rule.     It  is  insisted,  however,  that,  although  he  made  no 
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express  contract,  there  was  an  implied  contract  between  him 
and  the  company,  because  the  company  gave  him  the  rule- 
book,  which  contained  this  rule;  and  as  he  had  time  and 
opportunity  to  read  it,  and  remained  in  the  employment  of 
the  company,  he  impliedly  agreed  to  the  rule,  and  therefore 
could  not  recover.  We  think  that  wherever  a  corporation 
employs  a  person  and  gives  him  its  printed  rules  governing 
his  conduct  as  an  employe,  and  he  can  read,  and  has  had 
sufficient  time  to  become  acquainted  with  the  rules  of  the 
employer,  he  is  bound  by  every  rule  of  the  employer  which' 
is  to  govern  his  conduct  while  in  the  service,  whetfier  he  has 
read  the  rule  or  has  knowledge  of  it  or  not.  The  employer 
has  the  right  to  make  the  rules  for  the  government  of  his 
employes.  It  is  to  his  interest  to  do  so,  and  he  has  the  right 
to  have  those  rules  obeyed  ;  and  an  employe  has  no  right  to 
violate  them,  and  set  up  as  an  excuse  his  want  of  kno\vledge 
of  them,  after  he  has  had  an  opportunity  to  become  acquainted 
with  them.  He  is  bound  by  every  reasonable  rule  which  is 
to  govern  him  in  his  work  or  conduct.  If  one  of  these  rules 
should  require  him  to  couple  cars  with  a  stick,  and  he  should 
undertake  to  couple  them  with  his  hand,  and  in  consequence 
should  be  injured,  he  would  not  be  allowed  to  say  that  he 
had  no  knowledge  of  ihe  rule.  Or  if  one  of  the  rules  should 
require  him  to  give  so  many  days'  notice  before  quitting  the 
employer's  service,  or  in  default  thereof  lose  his  pay,  he  could 
not,  if  he  quit  the  service  without  such  notice,  recover  his 
wages  because  he  was  ignorant  of  the  rule.  This  is  the  prin- 
ciple upon  which  the  cases  cited  by  counsel  for  the  plaintiff 
in  error  were  decided.  Harmon  v.  Salmon  Falls  Manuf'g  Co., 
35  Me.  447,  58  Am.  Dec.  718,  and  note;  Preston  v.  American 
Linen  Co.,  1 19  Mass.  403;  Collins  v.  New  England  Iron  Co., 
115  Mass.  23;  Stevens?/.  Reeves,  9  Pick.  (Mass^  198;  Bradley 
V.  Salmon  Falls  Manufg  Co.,  30  N.  H.  487.  It  will  be  seen 
by  reading  these  cases  that  the  rules  in  each  one  of  them 
were  to  govern  the  conduct  of  the  employe  while  in  the  ser- 
vice of  the  employer,  and  prescribed  penalties  for  non-com- 
compliance.  But  where  the  rule  requires  the  employe  to 
waive  certain  rights  which  are  not  connected  with  his  duty 
as  an  employe,  then,  in  our  opinion,  it  does  not  bind  him, 
although  he  has  knowledge  of  it,  unless  he  has  expressly 
agreed  thereto.  The  fact  that  he  kept  the  rules  in  his  poses- 
sion,  and  remained  in  the  service  of  the  company,  would  not 
bar  his  right  to  recover,  unless  he  expressly  agreed  to  that 
particular  rule.  And  this  is  especially  so  in  this  case,  as  the 
rule  itself  requires  that  the  employe  shall  distinctly  under- 
stand and  agree  to  it.  We  think,  therefore,  that  the  charges 
complained  of  on  this  point,  and  set  out  in  grounds  7,  8.  9, 
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and  9^  of  the  motion  for  a  new  trial,  were  more  favorable  to 
the  railroad  than  they  ought  to  have  been.  Under  the  above 
view  the  special  exceptions  taken  in  the  seventh  and  eighth 
grounds  are  not  material,  and  would  not,  if  they  were  sus- 
tained, be  cau^e  for  reversal. 

The  error  complained  of  in  the  sixth  ground  is  that  the 
court  did  not  qualify  its  instruction  by  reference  to  roadbeds 
of  other  railways  reasonably  well  conducted  in  the 
state  of  Alabama ;  counsel  contending  that  the  cri-  »•'•««▼• 
terion  as  to  what  constituted  a  roadbed  in  reason-  JI^J^^'JjJ.^'"" 
ably  good  condition  was  the  condition  of  other  well  ' 
conducted  railroads  in  Alabama.     The  court  could  not  have 
made  this  qualification  without  evidence  to  predicate  it  upon, 
and,  if  evidence  had  been  offered  as  to  the  roadbeds  of  other 
railways  in  Alabama,  it  would  have  been  inadmissible,  as  we 
held  in  Louisville  &  N.  R.  Co.  v.  Chaffin,  84  Ga.  519. 

The  fifth  ground  complains  that  the  court  erred  in  refus- 
ing, on  motion  of  counsel  for  the  defendant,  to  have  the  ver- 
dict rendered  on  a  former  trial  detached  from  the 
declaration  before  the  same  was  handed  to  the  J*™*'^**^, 
jury,  he  insisting  that  such  former  verdict  would  j,I^f""' 
prejudice  the  defendant's  case  notwithstanding 
any  instruction  which  the  court  might  give  to  the  jury  on  the 
subject.  Speaking  for  myself,  I  think  the  trial  judge  should 
have  granted  this  motion.  The  general  rule  is  that  it  is  a 
ground  for  new  trial  for  any  paper  or  writing  to  go  to  the  jury 
and  be  read  by  them  which  is  calculated  to  prejudice  or  influ- 
ence them  against  any  of  the  parties,  unless  it  has  been  prop- 
erly admitted  in  evidence  ;  and  I  think  the  verdict  of  a  for- 
mer  jury  in  the  same  case  might  be  calculated  to  prejudice  or 
influence  the  minds  of  a  succeeding  jury,  although  it  has  been 
set  aside.  It  represents  the  opinion  of  their  12  predecessors 
in  the  same  case  that  the  plaintiff  or  the  defendant  is  entitled 
to  recover,  and,  when  the  plaintiff,  their  opinion  also  as  to 
the  amount  of  the  recovery  ;  and  it  cannot  be  denied  that  the 
unanimous  judgment  of  12  upright  and  intelligent  citizens, 
under  oath,  sometimes  carries  great  weight,  not  only  with  12 
succeeding  jurors  in  the  case,  but  with  the  community  at 
large.  Whether  this  be  sound  or  not,  we  all  think  the  better 
practice  is,  when  either  party  so  requests,  to  detach,  erase  or 
m  some  way  conceal  the  former  verdict,  so  that  the  jury  can- 
not know  from  the  papers  in  the  case  what  that  verdict  was. 
Another  rule  on  this  subject  is  that,  if  a  paper  or  writing  cal- 
culated to  prejudice  or  influence  the  jury  gets  before  them 
illegally,  but  is  not  read  by  them,  a  new  trial  will  not  be 
granted  upon  this  ground.  And  the  record  in  this  case  shows, 
by  the  affidavits  of  eight  of  the  jurors,  (the  other  four  being 
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inaccessible,)  that  this  first  verdict  was  not  known  or  read 
by  them  until  after  the  second  verdict  had  been  agreed  upon 
and  signed  by  the  foreman.  This  being  true,  the  jury  could 
not  have  been  influenced  by  the  first  verdict.  If  it  was  not 
read  by  them  it  is  the  same'as  though  it  had  not  been  deliv- 
ered to  them  ;  and,  substantial  justice  having  been  done  be- 
tween the  parties,  we  will  not  grant  a  new  trial  upon  this 
ground  of  the  motion  alone.  As  to  papers,  writings,  verdicts, 
etc.,  getting  before  the  jury  illegally,  and  the  rules  govern- 
ing tne  subject,  see  2  Thomp.  Trials,  g§  2576,  2580;  Killen  v. 
Sistrunk,  7  Ga.  294;  Riggins  v.  Brown,  12  Ga.  271  ;  Walker 
V,  Hunter,  17  Ga.  364 ;  I^vett  v.  State,  60  Ga.  257 ;  Wilkins 
V.  Maddrey,  67  Ga.  766;  Harriman  z*.  Wilkins,  20  Me.  93; 
Green  v.  State,  38  Ark.  313  ;  St.  Louis,  I.  M.  &  S.  R.  Co.  r. 
Higgins,  53  Ark.  458,  44  Am.  &  Eng.  R.  Cas.  541. 

The  motion  also  complains  that  the  verdict  was  contrary 
to  evidence  and  excessive.  We  think  there  was  sufficient  ev- 
idence to  sustain  the  finding  of  the  jury.  If  the 
"^x"T»«"*  evidence  for  the  plaintiff  is  to  be  believed,  therail- 
*********  road  company  was  very  negligent  in  allowing  its 
cross  ties  to  become  so  rotten  as  this  evidence  shows  them 
to  have  been.  While  the  verdict  is  a  large  one,  the  facts  of 
the  case  show  that  Dooley  was  badly  and  permanently  in- 
jured, and  that  from  this  injury  his  heart  has  become  dis- 
placed or  enlarged,  so  much  so  that  he  must  be  in  constant 
dread  of  death.  An  eminent  physician  testified  that  if  he  were 
in  Dooley 's  condition  he  would  not  run  a  hundred  yards  for 
the  universe.  We  deem  it  unnecessary  to  discuss  the  other 
grounds  of  the  motion,  because  the  pomts  made  therein  are 
immaterial,  and  would  not  work  a  reversal  of  the  case  if  they 
were  sustained. 

Judgment  affirmed. 

Validity  of  Contract  Stipulating  for  Exemption  fron^  Li  ability  for  Injuries 
Caused  by  Servants'  Negligence.— In  Johnson's  Adm'x  v,  Richmond  &  D 
H  Co.  86  Va.  975,  it  was  held  that  a  contract  whereby  a  railroad  company 
stipulates  for  exemption  from  liability  for  the  consequences  of  the  negli- 
gence of  its  servants  is  against  public  policy  and  void. 

Inexperienced  Brakeman— Duty  of  Master  to  Give  Special  Instruction  as 
to  Coupling  Cars.— In  Hughes  v,  Chicago.  M.  &  St.  P.  R.  Co..  79  Wis. 
264,  it  was  held  that  it  cannot  be  determined,  as  a  matter  of  law.  that  a 
brakeman  was  so  inexperienced  that  he  was  entitled  to  special  instnic- 
tions  or  caution  as  to  the  increased  danger  of  coupling  cars  of  a  kind 
different  from  those  he  had  previously  handled,  it  appearing  that  such 
brakeman  was  twenty-three  vears  of  age,  that  he  had  been  m  defend- 
ant's service  but  two  days  and  had  made  two  trips  on  trains,  and  that 
five  years  before  he  had  worked  for  another  road  as  a  brakeman  for  til- 

teen  davs. 

Falluro  of  Conductor  to  Stop  Train  While  Brakeman  Was  Attempting  te 
Get  Upon  It.— In  Louisvilie  &  N.  R.  Co.  «/.  Wallace.  (Tenn.,Feb.  28.  i89». 
15  S    W.  R^.  921,  it  was  held  that  the  failure  of  a  railroad  conductor  to 
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stop  a  moving  train,  which  a  brakeman  is  endeavoring  to  board,  does  not 
render  the  company  liable  for  an  injury  received  by  such  brakeman,  unless 
it  appears  that,  after  the  brakeman  had  put  himself  in  a  place  of  danger, 
the  conductor  could  have  averted  the  accident  by  the  exercise  of  ordinary 
care. 

Conductor  Backing  Train  against  Car  Coupler— Willful  Negligence.— In 
Louisville  &  N.  R.  Co.  v.  Robinson,  (Ky.  June  ii,  1891),  16  S.  W.  Rep. 
707,  it  appeared  that  a  train  of  cars  had  among  them  one  car  loaded  with 
lumber  so  that  the  ends  of  the  lumber  projected  over  the  end  of  the  car 
which  made  it  dangerous  to  attempt  to  couple  it.  The  conductor  was 
aware  of  the  danger  of  making  a  coupling  with  such  car  and  testified  that 
he  intended  to  notify  a  brakeman,  who  was  injured  in  making  the  cou(>- 
lin^.  He  did  not  see  the  brakeman,  however,  and  kept  on  backing  the 
train  up  to  the  cars,  thinking  the  brakeman  would  take  care  of  himself.  The 
brakeman  was  injured,  and  in  an  action  to  recover  damages  it  was  held 
that  the  negligence  of  the  company  in  such  case  was  willful. 

Employe  Standing  on  Track  in  Discharge  of  his  Duty  and  Struck  by  Ap- 
proaching Train— Wilful  Negligence. — in  Louisville  &  N.  R.  Co.  v.  Pott's 
Adm'r  (Ky.,  Sept.  22,  1891),  17  S.  W.  Rep.  185,  plaintiff's  intestate  was 
employed  by  the  defendant  company  in  taking  the  numbers  of  cars  on  its 
side  track  and  entering  them  in  a  book.  While  in  the  discharge  of  this 
duty  and  properly  standing  upon  theltiefendant's  main  track,  he  was 
struclc  by  a  section  of  a  train  which  was  switched.  There  was  no  one  on 
the  cars  which  struck  him  who  was  in  a  position  to  give  warnmg.  Held, 
that  the  company  was  wilfully  negligent.  .  The  court  said  :  "  The  Shelby 
Case,  85  Ky.  229,  which  occurred  in  the  same  town,  and  the  Con  ley 
Case,  12  S.  W.  Rep.  764,  seem  conclusive  of  the  question.  It  is  held 
in  those  cases  that  neither  a  train  nor  a  single  car  should  be  permitted  to 
move  on  a  side  track  in  a  city  or  town  "  without  some  servant  in  a  posi- 
tion to  give  warning  of  its  approach  and  to  control  its  movements.  "  It  is 
also  held  in  said  cases  that  to  let  a  train  or  car  niove  in  such  place  with- 
out a  servant  being  in  a  position  to  control  it,  and  give  warning  of  its  ap- 
proach, is  willful  negligence.  The  same  rule  should  govern  a  moving  train 
or  car  on  the  main  track.  Here,  as  said,  the  jury  were  authorized  to  be- 
lieve from  the  appellee's  evidence  that  no  servant  was  in  position  to  con- 
trol said  cars,  nor  to  give  warning  of  their  approach.  But  the  appellant's 
evidence  only  contradicts  the  appellee's  evidence  upon  that  subject  to 
the  extent  of  showing  the  cars  were  under  the  control  of  the  appellant's 
servants ;  but  not  as  to  their  being  in  position  to  see  the  deceased  stand- 
ing on  the  track,  and  give  him  warning  of  the  approach  of  the  cars.  It 
was  as  essential  that  the  servant  should  be  in  a  position  thus  to  see  and 
give  warning  as  it  was  to  be  in  a  position  to  control  the  cars.  So,  ac- 
cording to  appellant's  own  evidence,  it  was  guilty  of  willful  neglect  in  that 
regard.  The  evidence  also  shows  that  the  deceased  at  the  time  he  was 
struck  was  in  a  proper  place  in  the  discharge  of  his  duty  as  the  appel- 
lant's employe  and  that  he  was  not  willfully  negligent  in  not  looking  out 
for  the  approach  of  the  cars.  " 

Injury  to  Conductor  of  Coal  Train  on  Gravity  Road,— In  Moules?/.  Delaware 
h  H.  Canal  Co.,  141  Pa.  St.  632,  the  action  was  brought  to  recover  damages 
for  the  alleged  negligent  killing  of  an  old  and  experienced  conductor  on  a 
coal  train  on  a  '*  gravity  "  road.  The  conductor  was  killed  in  a  collisioh 
which  was  brought  about  by  his  allowing  his  section  of  cars  to  proceed 
after  it  had  been  drawn  up  an  inclined  plane  during  a  storm,  instead  of 
looking  to  see  if  the  preceding  section  had  gone  ahead,  or  had  stopped, 
as  was  customary  on  stormy  days,  to  be  doubled  up  before  proceeding.  The 
court  held  that  there  could  be  no  recovery  for  the  conductor's  death. 

Laborer  Crushed  between  Car  and  Embankment.— A  railroad  company'*; 
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foreman  was  engaged  with  a  ganf^  of  men  in  pushing  a  car  over  an  uncom- 
pleted portion  of  its  track,  which  lay  at  the  foot  ofan  embankment  that 
was  so  near  to  the  track  in  one  place  that  a  roan  could  not  pass  between  it 
and  the  car.  When  tlie  car  was  about  14  feet  from  this  narrow  place,  and 
had  been  put  in  motion  by  the  other  men,  plaintiff  was  ordered  to  push 
the  car.  and  he  took  hold  of  it  at  the  only  available  position  left  by  the 
others,  which  was  on  the  side  next  to  the  embankment.  The  foreman  did 
not  warn  him  of  his  danger,  and  he  was  crushed  between  the  embankment 
and  the  car.  Heid,  that  the  railroad  company  was  negligent.  Stackman 
V.  Chicago  &  N.  W.  R.  Co.  (Wis.  Nov.  17.  1891).  50  N.  W.  Rep,  404, 

Injury  to  Servant  on  Defective  Trestle.— In  making  a  railroad  fill,  atresde 
w&s  ouilt  beyond  the  end  of  tiie  fill  to  carry  out  the  dirt  cars  for  dumping, 
each  car  containing  a  cubic  yard  of  dirt.  The  trestle  was  made  of  bents, 
consisting  of  two  poles  with  a  cross  piece  spiked  to  the  top,  the  feet  being 
held  together  by  cross  bracing.  Six  bents,  varying  from  21  to  24  feet  high, 
had  been  erected  beyond  the  end  of  the  dump,  and  stringers  had  been  ran 
across  the  first  5,  but  were  not  secured  unless  by  a  small  rope  tied  round 
the  cap.  The  tops  of  the  bents  inclined  slightly  towards  the  fill,  and  they 
were  not  braced  against  each  other,  or  supported  longitudinally  in  anyway. 
Under  the  direction  of  the  foreman,  plaintiff  and  others  were  engaged  in 
running  out  a  stringer,  which  was  32  feet  long,  to  reach  the  last  bent,  which 
was  about  26  feet  wav.  and  just  as  they  lowered  the  end  of  it  onto  the  cap 
the  whole  structure  fell,  injuring  plaintiff.  Several  civil  engineers  testified 
that  such  a  structure  was  unsafe.  HM,  sufficient  evidence  to  warrant  the 
jury  in  finding  that  the  structure  was  not  built  with  a  due  r^;ard  to  the 
safety  of  those  working  upon  it.     Woods  v,  Lindvall.  48  Fed.  Rep.  62. 

Injury  to  Servant  Owingto  Slant  in  Track.— While  plaintiff's  intestate  and 
other  railroad  hands,  engaged  in  reconstructing  a  piece  of  wrecked  track, 
were  removing  wreckage  by  means  of  a  derrick-car,  the  derrick  unexpectedly 
swung  to  the  north,  and  upset  the  car,  and  killed  the  intestate.  The  ground 
at  the  place  of  the  accicfent  was  softened  by  prolonged  rains,  and  therewas 
evidence  that  immediately  after  the  accident  the  north  rail  under  the  car 
was  found  to  be  several  inches  lower  than  the  south  rail,  though  therewas 
no  cur\'e  in  the  track,  and  that  the  consequent  slant  was  sufficient  to  cause 
the  derrick  to  swing  as  it  did.  Some  witnesses  testified  that  only  three 
ties  were  laid  under  each  rail ;  others  that  there  were  ten  or  twelve.  Hdd, 
that  such  a  slant  of  the  track,  whether  due  to  careless  construction  or  to 
the  sinking  of  the  north  rail  after  it  was  laid,  in  such  a  defect  as  constitutes 
negligence  on  the  part  of  the  railroad  company,  and  the  question  of  itsex- 
isience  was  properly  submitted  to  the  jury.  Atchison,  T.  &  S.  F.  R.  Co. 
V.  Wilson.  48  Fed.  kep.  57. 

Injury  to  Car  Coupler— Catching  Foot  in  Defective  Tracic — Sufficiency  of 
Complaint* — Plaintiff,  who  had  been  injured  while  in  defendant's  employ, 
in  his  declaration  alleged  that,  in  making  a  coupling  between  a  standmg 
car  and  a  switch  engine,  it  became  necessary  for  him  to  step  between  the 
rails  ;  that,  on  attempting  to  follow  the  backward  motion  of  the  cars,  he 
found  that  his  left  foot  was  held  either  by  the  cross  ties  or  the  iron  rail  of 
the  track,  causing  a  car  wheel  to  run  over  the  foot ;  that  the  cross  ties  were 
placed  too  close  together,  and  the  spaces  between  them  were  not  filled  in: 
that  the  iron  rails  v\'ere  old  and  worn,  and  had  sharp  prongs  protruding 
from  the  inner  edges;  and  that  plaintiff  was  ignorant  of  these  defects 
when  he  started  to  make  the  coupling.  He/d,  that  the  declaration  set  forth 
a  cause  of  action  ;  it  not  affirmatively  appearing  from  its  face  that  plaintiff 
could  have  known  of  the  defects  in  the  track  by  the  use  of  ordinary  dili- 
gence.    Preston  v.  Central  R.'&  B.  Co..  84  Ga.  588. 

Injury  to  Switchman— Negligence  of  Foreman— Question  for  Juryt — Where 
a  switchman  is  run  over  while  passing  from  one  switch  to  another  in  order 
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to  turn  the  latter,  the  jury  must  determine  whether  it  was  negligence  on 
the  part  of  the  company  that  the  foreman,  who  had  turned  the  switch,  so 
that  there  was  in  fact  no  need  for  plaintiff  to  go  to  it,  failed  to  inform  plain- 
tiff that  the  switch  had  been  turned.  Grant  v.  Union  Pac.  R.  Co.,  45  Fed. 
Rep.  673. 

Laborer  Injured  through  Alleged  Negligent  Order  of  Foreman — Sufficiency 
of  Evidence. — Piaintitf  was  one  of  a  gang  of  laborers  engaged  in  removing 
a  timber  from  a  railroad  bridge  by  means  of  a  pile-driver.  While  suspended 
from  the  pile-driver  the  lower  end  of  the  timber  rested  on  a  car,  while  the 
upper  became  caught  in  the  driver  frame.  Plaintiff  was  trying  to  push  the 
foot  of  the  timber  from  the  car,  when,  by  direction  of  the  foreman,  other 
laborers  loosened  it  from  the  driver,  causing  it  to  slip  and  strike  plaintiff. 
The  question  being  whether  he  was  so  engaged  by  the  foreman's  orders, 
plaintiff  testified  that  on  account  of  the  noise  the  foreman's  orders  could 
not  be  heard,  and  that  he  was  directing  the  men  by  motions ;  that  plaintiff 
was  standing  out  of  the  way  of  the  timber  when  the  foreman  *'  motioned 
at  him,  and  shook  his  head  ;  "  that  he  "  could  not  say  what  he  said,"  and 
did  not  know  what  he  motioned  for,  but  went  ahead,  because  the  motion 
gave  him  orders  to  shove  it  off.  Held  insufficient  to  warrant  a  finding  that 
the  foreman  ordered  plaintiff  to  move  the  timber,  or  saw  that  he  was  at- 
tempting to  do  so.  Held  also,  that  under  the  circumstances,  it  was  not  the 
foreman  s  duty  to  know  that  plaintiff  was  in  a  dangerous  position,  so  as  to 
charge  him  with  n^ligence  in  causing  the  timber  to  be  loosened.  McCar- 
thys. Chicago,  R.  L  &  P.  R.  Co.  (Iowa,  Oct.  17,  1891),  50  N.  W.  Rep.  22. 

Reopening  of  Abandoned  Switch — Absence  of  Lights. — The  closing  of  a 
railroad  switch,  and  the  removal  of  the  lights,  with  notice  to  engineers  of 
passenger  trains,  who  were  required  to  slow  up  in  passing  U  when  in  use, 
that  it  was  abandoned,  and  that  the  track  was  thereafter  to'be  treated  as  if 
no  switch  were  there,  and  its  reopening  without  any  notice  to  such  en- 
gineers, and  without  their  knowledge,  and  its  use  withoutsuch  lights,  make 
a  clear  case  of  negligence  against  the  company,  if  the  presence  of  such  lights 
would  have  prevented  the  running  of  a  passenger  train  into  the  switch, 
which  question,  in  case  of  conflictmg  testimony,  is  for  the  jury.  Town  v. 
Michigan  Central  R.  Co.,  84  Mich.  214. 

Negligence  in  Running  Engine  at  Dangerous  Speed— Evidence  as  to  Ordi- 
nance.— The  jury  mustdetermine  whether  an  engine  which  ran  over  a  switch- 
man was  negligently  run  at  a  high  and  dangerous  rate  of  speed,  and  a  town 
ordinance  regulating  the  speed  of  locomotives  within  the  town  is  to  be  eon- 
sidered.  together  with  the  rest  of  the  evidence.  Grant  i/.  Uhion  Pac.  R. 
Co..  45  Fed.  Rep.  673. 

Running  Water  Train  Without  Conductor — Injury,  to  Fireman— Knowledge 
of  Danger.— In  Gulf  C.  &  S.  F.  R.  Co.  v.  Harriett  (Tex.  Feb.  27,  1891),  15 
S.  W.  Rep.  566,  it  was  held  that  if  a  fireman  upon  a  passenger  train,  in- 
jured in  a  collision  with  a  water  train,  knew  that  it  was  the  custom  of  the 
company  to  run  water  trains  without  a  conductor,  and  if  an  ordinarily 
prudent  person  would  have  known  that  it  was  dangerous  to  operate  such 
train  in  that  manner,  he  cannot  recover  on  the  ground  of  the  company's 
negligence  in  failing  to  put  such  train  in  charge  of  a  conductor. 

Same — Evidence  of  Custom  to  Send  out  Train  in  Charge  of  Conductor. — In 
an  action  for  injuries  to  an  emplove,  where  the  negligence  charged  is  the 
sending  out  of  a  water  train  without  a  conductor,  and  that  the  engineer, 
who  also  acted  as  conductor,  was  unacquainted  with  the  road,  evidence  of 
those  familiar  with  the  operation  of  railroads  that  it  is  the  custom  to  send 
out  such  trains  with  a  conductor,  is  admissible.  Gulf  C.  &  S.  F.  R.  Co.  v, 
Harriett  (Tex..  Feb.  27,  1891),  15  S.  W.  Rep.  556. 

Negligence  in  Crossing  Another  Road  on  Which  Train  Is  Approaching. — In 
Chesapeake  &  Ohio  R.  Co.  v.  McMichael  (Ky.,  March  24,  1891).  15  S.  W. 
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Rep.  878,  it  appeared  that  a  railroad  company  allowed  its  train  to  cross 
another  road  on  which  a  train  which  had  the  exclusive  right  of  way,  was 
approaching  at  a  distance  of  a  few  yards  from  the  crossing.  A  collision 
occurred  and  an  employe  on  the  other  train  was  killed.  Held^  thattb« 
company  was  guilty  of  negligence  and  w^as  liable  for  the  death. 

Employe  Killed  by  Engine  of  Company  — Sufficiency  of  Declaration.— A  dec- 
laration alleging  that  the  plaintid's  husband,  an  employe  of  a  railroad 
company,  was  killed  by  an  engine  of  the  company,  setting  forth  such  a 
statement  of  the  facts  and  circumstances  connected  with  the  killing  as  did 
not  of  themselves  negative  the  existence  of  negligence  on  the  pan  of  the 
company,  and  distinctly  averring  that  the  deceased  was  without  fault,  and 
that  the  killing  was  caused  by  the  negligence  of  the  company's  servants  in 
the  running  of  such  engine,  was  not  demurrable.  Central  R.  Co.  v.  Hub- 
bard. 86  Ga.  623. 

Same— Variance— When  Verdict  Should  be  Set  Aside. — When  the  plaint- 
iff's declaration  alleges  that  her  husband  was  killed  in  a  specified  way  by 
the  negligent  running  of  a  particular  train  or  engine  of  a  railroad  com- 
pany, and  the  proof  shows  that  he  was  killed  by  another  engine  of  the 
company,  and  in  a  manner  different  from  that  alleged,  and  the  evidence  is 
such  that,  in  any  view  of  the  case,  the  plaintiff  s  right  to  recover  is  very 
doubtful,  a  verdict  in  her  favor  should  be  set  aside.  Central  R.  Co.  v, 
Hubbard.  86  Ga.  623. 

Injury  to  Substitute  Hired  by  Employe — Evidence  as  to  Private  Instructions. 
— Where  an  employe  of  a  railroad  company  engages  another  person  to 
work  in  his  place,  private  instructions  given  by  the  lormer  to  the  latter  as 
to  how  the  work  should  be  executed,  are  not  competent  evidence  to  sdfect 
the  company,  in  an  action  by  such  substitute  to  recover  for  personal  in- 
juries. Mayneld  v.  Savannah  G.  &  N.  A.  R.  Co.  (Ga.,  July  13.  1891).  13 S. 
E.  Rep.  459- 

Duty  Owed  by  Company  to  Section  Hands — Ordinary  Care. — The  duty 
which  the  railroad  company  owes  to  section  hands  employed  by  it  in  tak- 
ing care  of  its  roadbed,  is  that  of  ordmary  care  and  what  constitutes  such 
care  varies  with  the  circumstances  of  each  case.  Britton  v.  Northern 
Pacific  R.  Co.  (Mmn.,  Nov.  13.  1891),  50  N.  W.  Rep.  231. 

Injury  to  Person  not  an  Employe  Employed  About  a  Railroad— Pennsylva- 
nia Statute.—  Under  the  Pennsylvania  act  of  1868,  providing  that  any  per- 
son not  an  employe  who  is  injured  while  "  lawfully  engaged  or  employed 
on  or  about  the  roads,  works,  depots,  and  premises  of  a  railroad  company, 
or  in  or  about  any  train  or  car  therein  or  thereon  "  can  only  recover  if  an 
employe  could  have  done  so.  an  employe  of  an  iron  company  struck  by  a 
car  while  removing  to  the  rolling  mill  iron  previously  unloaded  between 
tracks,  one  of  which  he  had  to  cross,  cannot  recover  from  the  railroad 
com  pan  V.     Christman  v,  Philadelphia  &  R.  R.  Co..  141  Pa.  St.  604. 

Injury  to  Third  Person  Assisting  Employos— Liability  of  Railroad  Company. 
— In  Texas  it  is  held  that  an  employe  of  one  engaged  in  loading  cars  for  a 
railroad  company  may  recover  of  the  latter  if  he  is  injured  through  the 
ne,i2:Ii^ence  of  the  company's  servants,  while  he  was  assisting  said  servant 
in  moving  company's  cars,  provided  such  assistance  was  necessarily  ren- 
dered to  expedite  his  master's  business,  but  not  if  he  was  a  mere  volunteer 
in  such  work.     Bonner  v.  Bryant,  79  Tex.  540. 

Statute  Authorizing  Recovery  for  Death  Caused  by  Cross  Negligence  of 
Employe  — Instruction.— Where  it  is  provided  by  statute  that  no  recovery 
can  be  had  against  a  railway  company  for  death  caused  by  the  n^ligcnce 
of  its  employes  unless  it  was  gross  n^ligence,  an  instruction  authorizing  a 
recovery  if  the  death  was  caused  by  the  "  negligence  "  of  the  employes  of 
the  company  is  erroneous.  San  Antonio  St.  R.  Co.  v.  Caillonette, 79  Tex. 
341. 
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Proximate  Cause— Sufficiency  of  Connection  Between  Negligent  Act  and 
Injury. — In  an  action  to  recover  for  personal  injuries  alleged  to  iiave  been 
caused  by  the  negligence  of  the  defendant,  it  is  not  necessary  to  establish 
with  absolute  certainty  the  connection  of  cause  and  effect  between  the 
negligent  act  and  the  injury.  It  is  sufficient  if  the  evidence  furnishes  a 
reasonable  basis  for  satisfying  the  minds  of  the  jury  that  the  act  complained 
of  was  the  proximate  and  operating  cause.  But  this  conclusion  must  not 
rest  on  mere  conjecture.  A  recovery  cannot  be  had  where  the  evidence 
merely  shows  that  it  is  possible  that  the  injury  was  produced  by  a  cause 
for  which  the  defendant  would  be  responsible,  but  more  probable  that  it 
was  produced  by  a  cause  for  which  he  was  not.  Orth  v,  St.  Paul  M.  &  M. 
R.  Co.  (Minn.,  Nov.  25,  1891).  50  N.  W.  Rep.  363. 

Intervening  Cause  Between  Negligent  Act  and  Injury.— In  an  action  for 
damages  upon  the  ground  of  a  neglect  of  duty  on  the  part  of  the  defend- 
ant, it  must  appear  that  the  neglect  of  duty  was  not  only  the  cause,  but 
the  proximate  cause,  of  the  injury  ;  but,  to  enable  a  defendant  to  shield 
himself  behind  an  mtervening  cause,  such  intervening  cause  must  be  one 
that  severs  the  connection  of  cause  and  effect  between  the  negligent  act 
and  the  injury.  Boss  v.  Northern  Pac.  R.  Co.,  (N.  Dak.,  July  31,  iS9i),49 
N.W.  Rep.  655. 

Concurrent  Negligence  of  Two  Responsible  Parties.— Where  the  negligent 
act  of  one  responsible  party  concurs  with  the  negligent  act  of  another  re- 
sponsible party  in  producing  an  indivisible  injury  to  a  blameless  third 
party,  such  third  party  has  his  right  of  action  against  either  of  the  negli- 
gent parties.  Boss  v.  Northern  Pac.  R.  Co.,  (N.  Dak.,  July  31,  1891),  49 
N.W.  Rep.  655. 

Evidence  as  to  Which  of  Two  Companies  was  Injured  Servant's  Employer. 
—In  an  action  against  a  railroad  company  for  personal  injuries  the  con- 
tention was  that  plaintiff  had  sued  the  defendant,  when  he  should  have 
sued  the  company  which  operated  the  road.  Plaintiff  testified  that  he 
kept  the  books  at  one  of  defendant's  stations  for  a  short  time ;  that  he 
made  his  remittances  to  the  operating  company,  and  may  possibly  have 
been  paid  by  it.  but  that  he  did  not  know  it  was  operating  the  road  ;  that 
he  afterwards  became  a  brakeman  on  the  train  of  a  conductor  who  had 
been  a  for  long  time  in  the  defendant's  employ  ;  that  the  cars  were  marked 
with  the  name  of  that  company,  and  that  the  superintendent  to  whom  he 
applied  for  the  position  was  the  superintendent  of  both  companies.  The 
lime  schedules  published  in  a  newspaper  were  headed  by  the  name  of 
the  defendant,  and  were  separate  from  those  of  the  operating  com- 
pany. The  proprietor  of  the  newspaper  received  separate  passes  for  their 
publication.  The  name  of  the  operating  company  appeared  on  the  books 
of  the  station.  Held,  that  the  testimony  as  to  which  company  was  the 
employer  was  sufficient  to  go  to  the  jury,  and  that  it  was  error  to  grant  a 
non-suit.  Barnett  v.  Northeastern  R.  Co.,  (Ga,  May  6,  1891),  13  S.  E. 
Rep.  646. 

Evidence  to  Show  Which  Company  Was  Liable  for  Injuries— Time  Checks 
Made  Out  in  Defendant's  Name.— In  Chicago,  K.  &  N.  R.  Co.  v.  Brown,  44 
Kan  384,  the  action  also  involved  the  question  as  to  whether  the  defendant 
railroad  company  or  another  railroad  company  was  liable  for  the  injuries 
complained  of  ;  and,  in  order  to  prove  that  the  defendant  railroad  com- 
pany was  the  party  liable,  the  plaintiff,  with  the  permission  of  the  court, 
but  over  the  objections  and  exceptions  of  the  defendant,  introduced  parol 
evkience  showing  that  certain  time  checks  were  made  out  in  the  name  of 
the  defendant,  although  no  evidence  was  introduced  tending  to  show  that 
these  time  checks  were  lost  or  destroyed,  or  that  any  search  had  ever  been 
made  for  them,  or  that  any  notice  had  ever  been  given  to  either  of 
the  railroad  companies,  or  to  any  one  else,  to  produce  them.  Held, 
error. 
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COUNSELMAN 

V. 

Hitchcock. 

(142  United  States^  S47^ 

Interstate  Commerce  Act — Investigation  into  Violation — Protection  of  Wit- 
ness—Constitutional Lawt — A  person  under  examination  before  a  grand  jury. 
in  an  investigation  into  certain  alleged  violations  of  the  Interstate  Commerce 
Act,  is  not  obliged  to  answer  questions  where  he  states  that  his  answers 
might  tend  to  criminate  him  ;  the  witness  in  such  a  case  may  invoke  the 
protection  of  the  fifth  amendment  to  the  constitution  of  the  United  States 
which  declares  that  "  no  person  *  *  ♦  shall  be  compelled  in  any  crim- 
inal case  to  be  a  witness  against  himself,"  although  section  860  of  the  U. 
S.  Revised  Statutes  provides  that  no  evidence  given  by  him  shall  in  any 
manner  be  used  agajnst  him  in  any  court  of  the  United  States  in  any  crim- 
inal proceeding.  The  object  of  such  constitutional  provision  is  to  insure 
that  a  person  shall  not  be  compelled,  when  acting  as  a  witness  in  any  in- 
vestigation, top^ive  testimony  which  may  tend  to  show  that  he  himself  has 
committed  a  crime  :  the  protection  of  the  provision  is  not  limited  to  a  crim- 
inal prosecution  against  the  witness  himself. 

Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  northern  district  of  Illinois. 
Petition  for  a  writ  of  habeas  corpus. 
John  N.  Jewett  and  Jas,  C,  Carter^  for  appellant. 
Aity.  Gen.  Miller  ?iVid  G.  M.  Lambertson,  for  appellee, 

Blatchford,  J. — On  the  2 1  St  of  November,  1890,  while  the 
grand  jury  in  attendance  upon  the  district  court  of  the  United 
States  for  the  northern  district  of  Illinois  was  en- 
'**"'  gaged  in  investigating  and  inquiring  into  certain 

alleged  violations,  in  that  district,  of  an  act  of  congress  en- 
titled "  An  act  to  regulate  commerce,"  approved  February  4, 
1887,  chap.  104,  (24  St.  379),  and  the  amendments  thereto,  ap- 
proved March  2,  1889,  chap.  382,  (25  St.  855),  by  the  officers 
and  agents  of  the  Chicago,  Rock  Island  &  Paciti-*  Railway 
Company,  and  by  the  officers  and  agents  of  the  Ch.'^'^^o,  St. 
Paul  &  Kansas  City  Railway  Company,  and  by  the  officers 
and  agents  of  the  Chicago,  Burlington  &  Quincy  Railroad 
Company,  and  the  officers  and  agents  of  various  other  railroad 
companies  having  lines  of  roaain  that  district,  one  Charles 
Counselman  appeared  before  the  grand  jury,  in  response  to  a 
subpcena  served  upon  him,  and,  after  having  been  duly  sworn, 
testified  as  follows : 

"Question.  Your  name  is  Charles  Counselman? 

Answer.  Yes,  sir. 
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Q.  You  are  the  sole  member  of  Charles  Counselman  &  Co.  ? 

A.  Yes,  sir. 

Q.  Engaged  in  the  grain  and  commission  business  in  the 
city  of  Chicago  "^ 

A.  Yes,  sir. 

Q.  Have  you  been  a  receiver  of  grain  from  the  west  during 
the  past  two  years  ? 

A.  Yes,  sir. 

Q.  Over  what  roads  did  you  ship  grain  received  by  you 
during  the  present  summer  of  1890  r 

A.  The  Rock  Island  &  Burlington,  principally. 

O.  From  what  states  was  most*  of  the  grain  shipped  ? 

A.  From  Kansas  and  Nebraska,  I  think. 

Q.  What  did  your  receipts  in  bushels  amount  to  of  corn  in 
the  months  of  May,  June,  and  July,  1890? 

A.  I  have  no  idea  ;  I  could  not  tell  you. 

Q.  Five  hundred  thousand  bushels  a  month? 

A.  I  cannot  tell  you. 

Q.  How  many  men  have  you  employed  during  the  last  year  ? 
What  is  the  usual  number  of  men  employed  in  connection  with 
your  business  ? 

A.  I  have,  I  think,  six  or  seven  men  in  my  office. 

Q.  Have  you  during  the  past  year,  Mr.  Counselman,  ob- 
tained a  rate  for  the  transportation  of  your  grain  on  any  of 
the  railroads  coming  to  Chicago,  from  points  outside  of  this 
state,  less  than  the  tariff  or  open  rate  ? 

A.  That  I  decline  to  answer,  Mr.  Milchrist,  oji  the  ground 
that  it  mi^ht  tend  to  criminate  me. 

Q.  Dunng  the  past  year  have  you  received  rates  upon  the 
Chicago,  Rock  Island  &  Pacific  from  points  outside  of  the 
state  to  the  city  of  Chicago,  at  less  than  the  tariff  rates  ? 

A.  That  I  decline  to  answer  on  the  same  ground. 

Q.  I  will  ask  you  the  same  question  with  reference  to  the 
Burlington. 

A.  I  answer  in  the  same  way. 

Q.  The  same  with  reference  to  Atchison. 

A.  I  can't  recollect  that  we  have  done  any  business  with 
that  road. 

p.  I  will  ask  you  whether  you  have  during  the  last  year  re- 
ceived a  rate  less  than  the  tariff  rate  on  what  is  called  the 
'  Diagonal '  or  Stickney  road  ? 

A.  Not  to  my  knowledge. 

Q.  Who  attends  to  the  height  department  of  your  business  ? 

A.  Myself  and  Mr.  Martin. 

p.  Have  you  or  the  firm  of  Charles  Counselman  &  Co.  re- 
ceived any  rebate,  drawback,  or  commission  from  the  Chicago, 
Rock  Island  &  Pacific  Railroad  Company,  or  the  Chicago, 
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Burlington  &  Quincy  Railroad  Company,  on  the  transporta- 
tion  of  grain  from  points  in  the  states  of  Nebraska  and  Kansas, 
to  the  city  of  Chicago,  in  the  state  of  Illinois,  during  the  past 
vear,  whereby  you  secured  the  transportation  of  said  grain  at 
less  than  the  tariff  rates  established  by  said  railroad? 

A.  I  decline  to  answer  on  the  same  ground." 

The  grtind  jurors  thereupon  filed  in  said  court,  on  the  22d 
of  November,  1890,  their  report,  signed  by  their  foreman  and 
clerk,  certifying  to  the  court  the  several  questions  which 
Counselman  so  refused  to  answer.  Thereupon  the  judge  o( 
the  court  granted  a  rule  on  Counselman  to  show  cause  why 
he  should  not  answer  the  said  questions,  a  hearing  was  had, 
and  the  court  made  an  order,  on  the  25th  of  November,  1890, 
which  found  that  the  excuses  and  reasons  advanced  on  be- 
half  of  Counselman,  as  to  why  he  should  not  answer  said  ques- 
tions, were  wholly  insufficient,  and  directed  that  he  appear 
before  the  grand'  jury  without  del^y,  and  there  answer  the 
said  questions,  and  also  such  further  questions  touching  the 
matter  under  inquiry  by  the  grand  jury,  and  which  should  be 
pertinent  to  such  inquiry,  as  should  be  propounded  to  him  br 
any  member  of  the  grand  jury,  or  the  district  attorney,  or 
any  of  his  assistants. 

Counselman  was  again  called  before  the  grand  jury,  and 
the  same  questions,  together  with  other  kindred  questions. 
were  submitted  to  him  to  answer;  and  he  refused  to  answer 
them,  and  each  of  them  for  the  same  reasons.  The  grand 
jury,  by  its  report  signed  by  its  foreman  and  cl^rk,  reported 
to  the  court  that  Counselman  still  refused  to  answer  the  ques- 
tions which  he  had  previously  refused  to  answer,  and  upon 
the  same  grounds,  and  that  there  were  also  propounded  to  him 
by  the  district  attorney  and  the  grand  jury  additional  ques- 
tions, which,  and  the  answers  thereto,  were  as  follows: 

•*  Question.  Do  jou  know  whether  or  not  the  Chicago, 
Rock  Island  &  Pacific  Railroad  Company  transported  for  any 
person,  company,  or  corporation  in  the  city  of  Chicago,  dur- 
ing the  year  last  past,  grain  from  any  point  in  the  states  of 
Nebraska,  Kansas,  or  Iowa,  to  the  city  of  Chicago,  in  the 
state  of  Illinois,»for  less  than  the  established  rates  in  force  on 
such  road  at  the  time  of  such  transportation  ? 

Answer.  I  decline  to  answer,  on  the  ground  that  my  answer 
mi^ht  tend  to  criminate  me. 

Q.  Do  you  know  any  person,  corporation,  or  company  who 
has  obtained  their  transportation  of  grain  from  points  or 
places  in  the  states  of  Iowa,  Nebraska,  or  Kansas,  to  thecitv 
of  Chicago,  over  the  Chicago,  Rock  Island  &  Pacific  Railroad, 
during  the  past  year,  at  a  rate  and  price  less  than  the  pub- 
lished and  legal  tariff  rate  at  the  time  of  such  shipment? 
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A.  I  decline  to  answer,  for  the  reason  that  my  answer 
might  tend  to  criminate  me. 

Q.  Do  you  know  whether  the  Chicago,  Rock  Island  &  Pa- 
cific Railroad  Company,  within  the  past  year,  has  charged, 
demanded,  or  received  from  any  person,  company,  or  corpo- 
ration in  the  city  of  Chicago  any  less  rate  than  the  open  rate, 
or  rate  established  by  said  railroad  company,  on  grain  or 
other  property  transported  by  the  said  railroad  company 
from  points  in  the  states  of  Nebraska,  Kansas,  and  Iowa  to 
the  city  of  Chicago,  in  the  state  of  Illinois  ?  If  you  have  such 
knowledge,  give  the  name  of  such  shipper  of  whom  said  rate 
was  charged,  demanded,  or  received,  and  the  amount  of  such 
rate  and  shipments,  stating  fully  all  the  particulars  within 
your  knowledge. 

A.  I  decline  to  answer,  for  the  reason  that  my  answer 
might  tend  to  criminate  me. 

Q.  Do  you  know  whether  the  Chicago,  Rock  Island  &  Pa- 
cific Railroad  Compan}^,  during  the  year  A.  D.  1890,  has  paid 
to  any  shipper,  at  tne  city  of  Chicago,  any  rebate,  refund,  or 
commission  on  property  and  grain  transported  by  such  com- 
pany from  points  in  the  states  of  Kansas,  Nebraska,  or  Iowa, 
whereby  such  shipper  obtained  the  transportation  of  such 
grain  or  property  n-om  the  said  points  in  said  states  to  the 
city  of  Cnicago,  m  the  state  of  Illinois,  at  a  less  rate  than  the 
open  or  tariff  rate,  or  the  rate  established  by  said  company  ? 
If  you  have  such  knowledge,  state  the  amount  of  such  rebates, 
the  drawbacks,  or  commissions  paid,  to  whom  paid,  the  date 
of  the  same,  and  on  what  shipments,  and  state  fully  all  the 
particulars  within  your  knowledge  relating  to  such  transac- 
tion or  transactions. 

A.  I  decline  to  answer,  for  the  reason  that  my  answer 
might  tend  to  criminate  me.  " 

Thereupon  after  a  hearing,  the  court  on  November  25, 
1890,  adjudged  Counselman  to  be  in  contempt  of  court,  and 
n\adean  order  fining  him  $500  and  the  costs  of  the  proceeding, 
and  directing  the  marshal  to  take  him  into  custody  and  hold 
him  until  he  should  have  answered  said  questions,  and  all 
questions  of  similar  import  which  should  be  propounded  to 
him  by  the  grand  jury,  or  the  district  attorney,  or  any  assist- 
ant district  attorney,  in  the  presence  of  such  jury,  and  until 
he  should  pay  sucn  fine  and  costs.  Under  that  order  he 
was  taken  into  custody  by  the  marshal  and  held. 

On  the  26th  of  November,  1890,  he  filed  in  the  circuit  court 
of  the  United  States  for  the  northern  district  of  Illinois  a  pe- 
tition setting  forth  the  foregoing  facts,  and  praying  for  a 
writ  of  habeas  corpus.  The  petition  alleged  that  the  grand 
jury  had  no  jurisdiction  or  authority  to  make  the  investiga. 
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tion  in  question,  or  to  submit  to  him  the  several  questions  re- 
ferred to ;  that  his  answers  to  those  questions  would  tend  ta 
incriminate  him,  and,  by  compelling  him  to  answer  them,  he 
would  be  compelled  to  be  a  witness  against  himself  in  the 
criminal  proceeding  and  investigation  pending  before  the 
grand  jury,  and  in  any  criminal  proceedmgs  which  might  be 
brought  as  a  result  of  such  investigation,  contrary  to  the  pro- 
visions of  the  constitution  of  the  United  States,  and  espe- 
cially the  fourth  and  fifth  amendments  thereof;  that  the  dis- 
trict court  had  no  jurisdiction  to  compel  him  to  answer  said 
questions  ;  that  its  order  to  that  effect  was  contrary  to  the 
constitution  and  laws  of  the  United  States,  and  was  void ; 
that  the  district  court  had  no  jurisdiction  so  to  adjudge  him 
in  contempt ;  that  the  order  imposing  a  fine  upon  him  and  com- 
mitting him  to  the  custody  of  the  marshal  was  void  ;  and  that 
he  was  held  in  custody  without  legal  right,  and  contrary  to 
the  constitution  and  laws  of  the  United  States. 

On  the  same  day,  the  circuit  court  issued  a  writ  of  habeas 
corpus^  returnable  forthwith,  the  return  to  which  by  the  mar- 
shal was  that  Counselman  was  held  under  the  order  of  the 
district  court,  made  November  25,  1890.  The  case  was 
heard  on  November  28th,  and  on  December  1 8th  the  circuit 
court,  held  by  Judge  Gresham,  delivered  an  opinion,  (44 
Fed.  Rep.  268),  and  made  an  order  adjudging  that  the  district 
court  was  in  the  exercise  of  its  rightful  authority  in  doinj 
what  it  had  done,  overruling  the  motion  of  Counselman  for 
his  discharge,  dismissing  his  petition,  remanding  him  to  the 
custody  of  the  marshal,  discharging  the  writ  of  habeas  carpus, 
and  adjudgingagainst  Counselman  the  costs  of  the  proceed- 
ings. He  excepted  to  the  order  and  appealed  to  this  court, 
and  an  order  was  made  admitting  him  to  bail  pending  the 
appeal. 

in  the  opinion  of  the  circuit  court,  it  was  held  that,  under 
the  fifth  amendment  to  the  constitution,  which  declares  that 
"no  person  *  *  *  shall  be  compelled  in  any 
cTmiVcoIrt.  criminal  case  to  be  a  witness  against  himself,*'  a 
person  cannot  be  compelled  to  disclose  facts  before 
a  court  or  grand  jury  which  might  subject  him  to  a  criminal 
prosecution  or  his  property  to  forfeiture  ;  that,  under  the  in- 
terstate commerce  law,  it  is  made  a  criminal  offense,  punish- 
able by  fine  and  imprisonment,  for  any  officer  or  agent  of  a 
railroad  company  to  grant  any  shippers  of  merchandise  from 
one  state  to  another  and  for  any  such  shipper  to  contract  for  or 
receive,  a  rate  less  than  the  tariff  or  open  rate  ;  that  shippers, 
as  well  as  the  officers,  agents,  and  employes  of  corporations 
engaged  in  the  carrying  business  between  states,  are  made 
subject  to  the  penalties  of  the  statute;  but  that,  as  the  pro- 
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tection  of  section  860  of  the  Revised  Statutes  was  co-exten- 
sive with  that  of  the  constitution,  Counselman  was  entitled 
to  no  privilege  under  the  constitution ;  that,  if  thereafter  he 
were  to  be  prosecuted  for  the  ofifense,  section  860  would  not 
permit  his  admissions  to  be  proved  against  him  ;  that  his  re- 
fusal to  testify  was  not  a  refusal  to  testify  in  a  proceeding  to 
obtain  evidence  upon  which  he  might  be  mdicted,  but  in  a  pro- 
ceeding to  obtain  evidence  upon  which  others  might  be  in- 
dicted ;  and  that,  although  in  his  testimony  he  might  disclose 
facts  and  circumstances  which  would  open  up  sources  of  in- 
formation to  the  government  whereby  it  might  obtain  evi- 
dence not  otherwise  obtainable  to  secure  his  conviction,  yet, ' 
if  his  testimony  could  not  be  repeated  in  any  subsequent  pro- 
ceeding against  him  or  his  property,  he  was  protected  as 
fully  by  section  860  as  the  constitution  intended  he  should 
be. 

Section  860  is  a  re-enactment  of  section  i  of  the  act  of  Feb- 
ruary 25,  1868,  chap.  13  (15  St.  37),  which  provided  as  fol- 
lows :  "  That  no  answer  or  other  pleading  of  any 
party,  and  no  discovery  or  evidence  obtamed  by  ^^fbiiMi. 
means  of  any  judicial  proceeding  from  any  party  ^ 
or  witness  in  this  or  any  foreign  country,  shall  be  given  in 
evidence,  or  in  any  manner  used  against  such  party  or  wit- 
ness, or  his  property  or  estate,  in  any  court  ot  the  United 
States,  or  in  any  proceeding  by  or  before  any  officer  of  the 
United  States,  m  respect  to  any  crime,  or  for  the  enforce- 
ment of  any  penalty  or  forfeiture,  by  reason  of  any  act  or 
omission  of  such  party  or  witness ;  provided,  that  nothing  in 
this  act  shall  be  construed  to  exempt  any  party  or  witness 
from  prosecution  and  punishment  for  perjury  committed  by 
him  in  discovering  or  testifying  as  aforesaid.  * 

Section  860  provides  as  follows:  "  No  pleading  of  a  party, 
nor  any  distovery  or  evidence  obtained  from  a  party  or  wit- 
ness by  means  of  a  judicial  proceeding  in  this  or  any  foreign 
country,  shall  be  given  in  evidence,  or  in  any  manner  used 
against  him  or  his  property  or  estate,  in  any  court  of  the 
United  States,  in  any  criminal  proceeding,  or  for  the  en- 
forcement of  any  penalty  or  forfeiture;  provided,  that  this 
section  shall  not  exempt  any  party  or  witness  from  prosecu- 
tion and  punishment  for  perjury  committed  in  discovering  or 
testifying  as  aforesaid."  ^ 

By  §  10  of  the  interstate  commerce  act  of  February  4, 1887, 
chap.  104  (24  St.  382),  as  amended  by  §  2  of  the  act  of  March 
2,  1889,  chap.  382  (25  St.  857),  unlawful  discrimination  in 
rates,  fares,  or  charges,  for  the  transportation  of  passengers, 
or  property,  is  made  subject,  not  only  to  a  fine  of^  not  to  ex- 
ceed $5,000  for  each  offense,  but   to  imprisonment  in  the 
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penitentiary  for  not  over  two  years,  or  to  both,  in  the  discre- 
tion of  the  court.  By  §  12  of  the  act  of  1887  (24  St.  383),  as 
amended  by  §  3  of  the  act  of  1889  (25  St.  858),  the  interstate 
commerce  commission  is  authorized  and  required  to  execute 
and  enforce  the  provisions  of  the  act,  and,  on  the  request  of 
the . commission,  it  is  made  the  duty  of  any  district  attorney 
of  the  United  States  to  whom  the  commission  may  apply,  to 
institute  in  the  proper  court,  and  to  prosecute  under  the  di- 
rection of  the  attorney  general  of  the  united  States, all  neces- 
sary proceedings  for  the  enforcement  of  the  provisions  of  the 
act  and  for  the  punishment  of  all  violations  thereof. 

It  is  contended  by  the  appellant  that  the  gi^nd  jury  of  the 
district  court  was  not  in  the  exercise  of  its  proper  and  legiti- 
*  *u  .»-  •  mate  authority  in  prosecuting  the  investigations 
$nm4jmrj  to  specmcally  set  out  m  its  two  reports  to  the  district 
proMriu  court ;  that  those  reports  could  not  be  made  the 
i^Twiigm-  foundation  of  any  judicial  action  by  the  court; 
•*•■*  that    the  interstate   commerce    commission    was 

specially  invested  by  the  statute  with  the  authority  toinvesti- 
gate  violations  of  the  act  and  charged  with  that  duty  ;  and 
that  no  duty  in  that  respect  was  imposed  upon  the  grand 
jury  until  specific  charges  had  been  made. 

But,  in  the  view  we  take  of  this  case,  we  do  not  find  it 
necessary  to  intimate  any  opinion  as  to  that  question  in  any 
of  its  branches,  or  as  to  the  question  whether  the  reports  of 
the  grand  jury,  in  stating  that  they  were  engaged  in  investi- 
gating and  inquiring  into  "  certain  alleged  violations  "  of  the 
acts  of  1887  and  1889  by  the  officers  and  agents  of  three 
specified  railway  and  railroad  companies,  and  the  officers 
and  agents  of  various  other  railroad  companies  having  lines 
of  road  in  the  district  (there  being  no  other  showing  in 
the  record  as  to  what  they  were  investigating  and  inquirini;^ 
into),  are  or  are  not  consistent  with  the  fact  that  they  were 
investigating  specific  charges  against  particular  persons;  be- 
cause we  are  ot  opinion  that  upon  another  ground  the  judg- 
ment of  the  court  below  must  be  reversed. 

It  is  broadly  contended  on  the  part  of  the  appellee  that  a 
witness  is  not  entitled  to  plead  the  privilege  ot  silence,  ex- 
cept in  a  criminal  case  against  himself ;  but  such 
fovrtraeii^B  is  not  the  language  of  the  constitution.  Its  pro- 
MoMi****'"  vision  is  that  no  person  shall  be  compelled  in  any 
proTiaioB.  criminal  case  to  be  a  witness  against  himself.  This 
provision  must  have  a  broad  construction  in  favor 
of  the  right  which  it  was  intended  to  secure.  The  matter 
under  investigation  by  the  grand  jury  in  this  case  was  a 
criminal  matter,  to  inquire  whether  there  had  been  a  crimi- 
nal violation  of  the  interstate  commerce  act.     If  Counselman 
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had  been  guilty  of  the  matters  inquired  of  in  the  questions 
which  he  refused  to  answer,  he  himself  was  liable  to  criminal 
prosecution  under  the  act.  The  case  before  the  grand  jury 
was  therefore  a  criminal  case.  The  reason  given  by^Coun- 
selman  for  his  refusal  to  answer  the  questions  was  that  his 
answers  might  tend  to  criminate  him,  and  showed  that  his 
apprehension  was  that,  if  he  answered  the  questions  truly 
and  fully  (as  he  was  bound  to  do  if  he  should  answer  them  at 
^JO».the  answers  might  show  that  he  had  committed  a  crime 
against  the  interstate  commerce  act,  for  which  he  might  be 
prosecuted.  His  answers,  therefore,  would  be  testimony 
gainst,  himself,  and  he  would  be  compelled  to  give  them  in 
^crinMin^l  case. 

It  \s  impossible  that  the  meaning  of  the  constitutional  pro- 
vision can  only  be  that  a  person  shall  not  be  compelled  to  be 
a  witness  against  himself  in  a  criminal  prosecution  ag^ainst 
mnaself.  It  would  doubtless  cover  such  cases,  but  it  is  not 
hmitecJ  to  them.  The  object  was  to  insure  that  a  person 
should  not  be  compelled,  when  acting  as  a  witness  in  anyin- 
Xfs^ig'a.tion,  to  give  testimony  which  might  tend  to  show 
that  he  himself  had  committed  a  crime.  The  privilege  is 
hmiteci  to  criminal  matters,  but  it  is  as  broad  as  the  mischief 
against:  which  it  seeks  to  guard. 

,  ^^  is  argued  for  the  appellee  that  the  investigation  before 
the  g'T-^ndjury  was  not  a  criminal  case,  but  was  solely  for  the 
Purpc>se  of  finding  out  whether  a  crime  had  been 
conamitted,  or  whether  any  one  should  be  accused  "••■';«  •' 
o|  ar^  offense,  there  being  no  accuser  and  no  parties  lVi"laI'*."'"' 
P^air^t^ig  or  defendant,  and  that  a  case  could  arise 
tlT        ^hen  an  indictment  should  be  returned.     In  support  of 
.  ^^^view  reference  is  made  to  article  6  of  the  amenaments 
.^  t^xe  constitution  of  the  United  States,  which  provides  that 
to^        oriminal  prosecutions  the  accpsed  shall  enjoy  the  right 
I  ^   ^peedj  and  public  trial  by  an  impartial  jury,  to  be  con- 
^^^tied  with  the  witnesses  against  him,  to  have  "compulsory 
?  ?^^^ss  for  witnesses,  and  the  assistance  of  counsel  for  his 

^  ^.^t  this  provision  distinctly  means  a  criminal  prosecution 
pet  "**^^^  a  person  who  is  accused  and  who  is  to  be  tried  by  a 
Jl  *^  jury.  A  criminal  prosecution  under  article  6,  of  the 
^j.j^?*^aments  is  much  narrower  than  a  "  criminal  case"  under 
^lj_*^lo  5  of  the  amendments.  It  is  entirely  consistent  with 
wit  ^'^guage  of  article  5  that  the  privilege  of  not  being  a 
fQj.^^^s  against  himself  is  to  be  exercised  in  a  proceeding  be- 

Wr^  grand  jury. 
je^^    ^   cannot  yield  our  assent  to  the  view  taken  on  this  sub- 
•^3^  the  court  of  appeals  of  New  York  in  People  7'.  Kelly, 
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34  N.  Y.  74,  84.  The  provision  of  the  constitution  of  New 
York  of  1846  (article  i,  §  6),  was  that  no  person  shall  "  be  com- 
pelled, in  any  criminal  case,  to  be  a  witness  against  himself." 
The  court,  speaking  by  Judge  Denio,  said  :  "  The  term  *crim- 
inal  case,'  used  in  the  clause,  must  be  allowed  some  meaning, 
and  none  can  be  conceived  other  than  a  prosecution  for  a 
criminal  offense.  But  it  must  be  a  prosecution  against  him: 
for  what  is  forbidden  is  that  he  should  be  compelled  to  be  a 
witness  against  himself."  This  ruling,  which  has  been  fol- 
lowed in  some  other  cases,  seems  to  us,  as  applied  to  the  pro- 
vision in  the  fifth  amendment  to  the  constitution  of  the 
United  States,  to  take  away  entirely  its  true  meaning  and  its 
value. 

It  is  an  ancient  principle  of  the  law  of  evidence  that  a  wit- 
ness shall  not  be  compelled,  in  any  proceeding,  to  make  dis- 
closures or  to  give  testimony  which  will  tend  to 
AppeUMi  criminate  him  or  subject  him  to  fines,  penalties  or 
L'^luMM.  forfeitures.  Rex  v.  Slaney,  5  Car.  &  P.  213 ;  Gates 
z\  Hardacre,  3  Taunt.  424 ;  Maloney  v.  Hartley,  3 
Camp.  210;  I  Starkie,  Ev.  71,  191 ;  Case  of  Sir  John  Friend, 
13  How.  St.  Tr.  16;  Case  of  Earl  of  Macclesfield,  i6  How. 
St.  Tr.  767 ;  I  Greenl.  Ev.  §  45 1  ;  i  Burr's  Tr.  244 ;  Whart. 
Crim.  Ev.  (9th  Ed.),  §  463 ;  Southard  v.  Rexford,  6  Cow.  (N. 
Y.),  254;  People  V.  Mather,  4^  Wend.  (N.  Y.),  229;  Lister  v. 
Boker,  6  Blaclcf.  (Ind.),  439. 

The  relations  of  Counselman  to  the  subject  of  inquiry  be- 
fore the  grand  jury,  as  shown  by  the  questions  put  to  him,  in 
connection  with  the  provisions  of  the  interstate  commerce 
act,  entitled  him  to  invoke  the  protection  of  the  constitution. 
Stale  V,  Nowell,  58  N.  H.  314;  Emery's  Case,  107  Mass.  172. 

It  remains  to  consider  whether  section  860  of  the  Revised 
Statutes  removes  the  protection  of  the  constitutional  privi- 
lege of  Counselman.  That  section  must  be  con- 
KflTeftof  wf  strued  as  declaring  that  no  evidence  obtained  from 
Ke^ll^su^  ^  witness  by  means  of  a  judicial  proceeding  shall 
utei.  be  given  in  evidence,  or  in  any  ri!anner  used  against 

him  or  his  property  or  his  estate,  in  any  court  of 
the  United  States,  in  any  criminal  proceeding,  or  for  the  en- 
lorcement  of  any  penalty  or  forfeiture.  It  follows  that  any 
evidence  which  might  have  been  obtained  from  Counselman 
l)y  means  of  his  examination  before  the  grand  jury  could  not 
be  given  in  evidence  nor  used  against  him  or  his  property  in 
any  court  of  the  United  States,  in  any  criminal  proceeding 
or  for  the  enforcement, of  any  penalty  or  forfeiture.  This,  of 
course,  protected  him  against  the  use  of  his  testimony  against 
him  or  his  property  in  any  prosecution  against  him  or  his 
property,  in  any  criminal  proceeding,  in  a  court  of  the  United 
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States.  But  it  had  only  that  effect.  It  could  not,  and  would 
not,  prevent  the  use  of  his  testimony  to  search  out  other  tes- 
timony to  be  used  in  evidence  against  him  or  his  property,  in 
a  criminal  proceeding  in  such  court.  It  could  not  prevent 
the  obtaining  and  the  use  of  witnesses  and  evidence  which 
should  be  attributable  directly  to  the  testimony  he  might  give 
under  compulsion,  and  on  which  he  might  be  convicted, 
when  otherwise,  and  if  he  had  refused  to  answer,  he  could 
not  possibly  have  been  convicted. 

The  constitutional  provision  distinctly  declares  that  a  per- 
son shall  not  "  be  compelled  in  any  criminal  case  to  be  a  wit- 
ness against  himself,"  and  the  protection  of  section  860  is  not 
co-extensive  with  the  constitutional  provision.  Legislation 
cannot  detract  from  the  privilege  afltorded  by  the  constitu- 
tion. It  would  be  quite  another  thing  if  the  constitution  had 
provided  that  no  person  shall  be  compelled  in  any  criminal 
case  to  be  a  witness  against  himself,  unless  it  should  be  pro- 
vided by  statute  that  criminating  evidence  extracted  from  a 
witness  against  his  will  should  not  be  used  against  him.  But 
a  mere  act  of  congress  cannot  amend  the  constitution,  even 
if  it  should  ingraft  thereon  such  a  proviso. 

In  some  states,  where  there  is  a  like  constitutional  provis- 
ion, it  has  been  attempted  by  legislation  to  remove  the  con- 
stitutional provision,  by  declaring  that  there  shall  be  no  fu- 
ture criminal  prosecution  against  the  witness,  thus  making  it 
impossible  for  the  criminal  charge  against  him  ever  to  come 
under  the  cognizance  of  any  court,  or  at  least  enabling  him 
to  plead  the  statute  in  absolute  bar  of  such  prosecution. 

A  review  of  the  subject  in  afljudged  cases  will  be  useful. 

In  Com.  V,  Gibbs,  3  Yeates  (Pa.),  429,  and  4  Dall.  (Pa.), 
253,  in  1802,  the  declaration  of  rights  in  the  constitution  of 
Pennsylvania  of  1776  declared  that  no  man  can  "be 
compelled  to  give  evidence  against  himself,"  and  „tfcoritief. 
the  same  language  was  found  in  the  constitution 
of  1790.  Under  this,  the  supreme  court  of  Pennsylvania  held 
that  the  maxim  that  no  one  is  bound  to  accuse  himself  ex- 
tended to  cases  where  the  answer  might  involve  him  in  shame 
or  reproach  ;  and  it  held  to  the  same  effect  in  Lessee  of  Gal- 
breath  V.  Eichelberger,  3  Yeates  (Pa.),  515,  in  1803. 

In  June,  1807,  Chief  Justice  Marshall,  in  the  circuit  court 
of  the  United  States  for  the  district  of  Virginia,  in  Burr's 
trial  (i  Burr's  Tr.  244),  on  the  cjuestion  whether  the  witness 
was  privileged  not  to  accuse  himself,  said  :  "If  the  question 
be  of  such  a  description  that  an  answer  to  it  may  or  may  not 
criminate  the  witness,  according  to  the  purport  of  that 
answer,  it  must  rest  with  himself,  who  alone  can  tell  what  it 
would  be,  to  answer  the  question  or  not.     If,  in  such  a  case, 
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he  say,  upon  his  oath,  that  his  answer  would  criminate  him- 
self, the  court  can  demaad  no  other  testimony  of  the  fact. 
*  *  *  According  to  their  statement  (the  counsel  for  the 
United  States),  a  witness  can  never  refuse  to  answer  any 
question,  unless  that  answer,  unconnected  with  other  testi- 
mony,  would  be  suflBcient  to  convict  him  of  crime.  This 
would  be  rendering  the  rule  almost  perfectly  worthless. 
Many  links  frequently  compose  that  chain  of  testimony  which 
is  necessary  to  convict  any  individual  of  a  crime.  It  appears 
to  the  court  to  be  the  true  sense  of  the  rule  that  no  witness 
is  compellable  to  furnish  any  one  of  them  against  himself. 
It  is  certainly  not  only  a  possible,  but  a  probable,  case  that 
a  witness,  by  disclosing  a  single  fact,  may  complete  the  tes- 
timony against  himself,  and  to  every  effectual  purpose  accuse 
himself  as  entirely  as  he  would  by  stating  every  circumstance 
which  would  be  required  for  his  conviction.  That  fact,  of 
itself,  might  be  unavailing,  but  all  other  facts  without  it 
would  be  insufficient.  While  that  remains  concealed  within 
his  own  bosom,  he  is  safe ;  but  draw  it  from  thence,  and  he 
is  exposed  to  a  prosecution.  The  rule  which  declares  that  na* 
man  is  compellable  to  accuse  himself  would  most  obviouslv 
be  infringed  by  compelling  a  witness  to  disclose  a  fact  of  thi> 
description.  What  testimony  may  be  possessed  or  is  attain- 
able against  aay  individual  the  court  can  never  know.  It 
would  seem,  then,  that  the  court  ought  never  to  compel  a 
witness  to  give  an  answer  which  discloses  a  fact  that  would 
form  a  necessary  and  essential  part  of  a  crime  which  is  pun- 
ishable by  the  laws."  « 

In  1853,  in  State  v,  Quarles,  13  Ark.  307,  the  declaration 
of  rights  in  the  constitution  of  Arkansas  of  1836  (article  2,  S 
1 1)  had  declared  that,  in  prosecutions  by  indictment  or  pre- 
sentment, the  accused  "  shall  not  be  compelled  to  give  evi- 
dence against  himself."  Quarles  was  indicted  under  a  gam- 
ing law,  for  betting  money  on  a  game  of  chance.  A  fwll^' 
prosequi  having  been  entered  as  to  one  Neal,  against  whom  a 
like  prosecution  was  pending,  Neal  was  sworn  as  a  witness 
for  the  state,  and  informed  of  the  nolle  prosequi,  and  that  ni) 
indictment  for  a  similar  offense  would  be  preferred  against 
him,  and  was  asked  whether  he  had  seen  Quarles  bet  monev 
at  cards  within  a  specified  time.  Neal  refused  to  answer  the 
question,  alleging  that  he  feared  that  he  would  criminate 
himself  thereby.  The  trial  court  refused  to  compel  him  to 
answer,  and,  the  jury  having  found  for  the  defendant,  the 
state  appealed.  There  was  a  statute  of  Arkansas  which  reaJ 
as  follows:  "  In  all  cases  where  two  or  more  persons  are 
jointly  or  otherwise  concerned  in  the  commission  of  anv 
crime  or  misdemeanor,  either  of  such  persons  may  be  sworn 
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as  a  witness  in  relation  to  such  crime  or  misdemeanor;  but 
the  testimony  given  by  such  witness  shall  in  no  instance  be 
used  against  him  in  any  criminal  proseci\tion  for  the  same 
offense."     Eng.  Dig.  398,  §  72. 

The  supreme  court  of  Arkansas  held  that,  although  wit- 
nesses were  not  expressed  in  the  terms  of  the  provisions  of 
the  bill  of  rights,  yet  they  were  substantially  embraced  to 
the  full  extent  of  a  complete  guaranty  against  self-accusation; 
and  that  the  privilege  of  the  bill  of  rights  was  that  a  wit- 
ness should  not  be  compelled  to  produce  the  evidence  to 
prove  himself  guilty  of  the  crime  about  which  he  might  be 
called  to  testify.  But  it  was  further  held  that,  by  the  statute, 
the  legislature  had  so  changed  the  rule  by  directing  that  the 
testimony  required  to  be  given  should  never  be  used  against 
a  witness  for  the  purpose  of  procuring  his  conviction  for  the 
crime  or  misdemeanor  to  which  it  related,  that  it  was  no  longer 
necessary  for  him  to  claim  his  privilege  in  regard  to  such 
testimony,  in  order  to  prevent  its  afterwards  being  used 
against  him;  and  that  the  only  question  was  whether  the 
statutory  regulation  afforded  sufficient  protection  to  the  wit- 
ness, responsive  to  the  new  rule  and  to  the  constitutional 
guarant}'  against  compulsory  self-accusation.  It  was  held 
that  the  statute  sufficiently  guarded  witnesses  from  self 
accusation,  within  the  meaning  of  the  constitution,  to  make 
it  lawful  for  the  courts  to  compel  them  to  testify  as  to  all 
matters  embraced  by  the  provisions  of  the  statute  on  that 
subject. 

In  Higdon  v.  Heard,  i4Ga.255,  in  1853,  it  was  said  that  the 
constitution  of  Georgia  declared  that  "  no  person  shall  be 
competed  in  any  criminal  case  to  be  a  witness  against  him- 
self." In  that  case  the  plaintiff  had  filed  a  bill  in  equity 
praying  a  discovery  as  to  property  which  he  alleged  the 
defendant's  had  won  from  him  in  a  game  of  cards.  The  bill 
was  demurred  to  on  the  ground  that  the  law  of  the  state 
compelling  a  discovery  of  gaming  transactions  was  uncon- 
stitutional, because  such  transactions  were  criminal,  and  the 
statute  did  not  grant  an  absolute  and  unconditional  release 
from  punishment,  and  because  the  defendants  could  not 
make  the  discovery  sought  without  criminating  themselves 
and  incurring  penalties.  The  demurrer  was  overruled  bv 
the  supreme  court  of  Georgia,  on  the  ground  that,  although 
all  persons  were  protected  by  the  constitution  from  furnish- 
ing evidence  against  themselves  which  might  tend  to  subject 
them  to  a  criminal  prosecution,  they  received  their  protec- 
tion by  virtue  of  an  act  of  Georgia' of  1764,  because,  under 
that  act,  their  answers  could  not  be  read  in  evidence  against 
them  in  any  criminal  case  whatever,  being  excluded  by  the 
constitution. 
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In  Ex  parte  Rowe,  7  Cal.  184,  in  1857,  the  constitution  of 
California  of  1849  provided  (article  i,  §  8)  that  no  person 
shall  "  be  compelled,  in  any  criminal  case,  to  be  a  witness 
against  himself."  Rowe  haa  been  committed  for  refusing  to 
answer,  under  an  order  of  the  court,  certain  questions  pro- 
pounded  to  him  by  the  grand  jury  in  an  examination  con- 
cerning the  disposition  of  certain  moneys  taken  from  the 
state  treasury,  on  the  ground  that  his  answer  would  disgrace 
him,  and  would  tend  to  subject  him  to  a  prosecution  for  fel- 
ony. The  supreme  court  of  California,  on  habeas  corfius,  cow- 
sidered  the  construction  and  constitutionality  of  the  fifth 
section  of  an  act  passed  April  16,  1855,  which  provided  that 
'*  the  testimony  given  by  such  witness  shall  in  no  instance  be 
used  against  himself  in  any  criminal  prosecution."  The 
court  held  that  the  provision  of  the  constitution  was  intended 
to  protect  the  witness  from  being  compelled  to  testify  against 
himself  in  regard  to  a  criminal  offense;  that  he  could  not  be 
a  witness  against  himself  unless  his  testimony  could  be  used 
against  him  in  his  own  case;  and  that  the  statute  gave  the 
witness  that  protection  which  was  contemplated  by  the  con. 
«titution,  and  therefore  he  was  bound  to  answer. 

In  i860,  in  Wilkins  v,  Malone,  14  Ind.  153,  the  constitution 
of  Indiana  of  185 1,  in  its  bill  of  rights,  (article  i,  §  14,)  had 
declared  that  "  no  person  in  any  criminal  prosecution  shall 
be  compelled  to  testify  against  himself."  In  a  suit  brought 
by  Malone  to  recover  on  a  promissory  note,  the  defense 
pleaded  usury,  and  offered  to  examine  Malone  as  a  witness 
to  prove  the  usury.  The  plaintiff  objected,  on  the  ground 
that  such  examination  would  criminate  himself,  and  the  ob- 
jection was  sustained.  On  appeal  to  the  supreme  court  of 
Indiana  by  the  defendants,  it  was  held  that  the  constitutional 
provision  protected  a  person  from  a  compulsory  disclosure, 
in  a  civil  suit,  of  facts  tending  to  criminate  him,  whenever 
his  answer  could  be  given  in  evidence  against  him  in  a  subse- 
quent criminal  prosecution.  The  court  referred  to  State  t/. 
Quarles,  supra,  and  Higdon  v.  Heard,  supra,  and  to  the  stat- 
ute of  Indiana,  (i  Rev.  St.  p.  345,  §  8,)  which  provided  that  a 
person  charged  with  taking  illegal  interest  might  be  required 
to  answer,  but  that  his  answer  should  not  be  used  against 
him  in  any  criminal  prosecution  for  usury.  The  court  held 
that  by  this  statute  tne  constitutional  privilege  of  the  party 
was  fully  secured  to  him,  although  he  might  disclose  circum- 
stances which  might  lead  to  a  criminal  prosecution.  In  1861, 
in  the  court  of  appeals  of  New  York,  (People  zk  Kelly,  24 
N.  Y.  74,)  the  constitution  of  New  York  01^  1846  declared 
that  no  person  shall  **  be  compelled,  in  any  criminal  case,  to 
be  a  witness  against  himself."  In  that  case,  one  Hackley,  as 
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a  witness  before  the  grand  jury  on  a  complaint  against  cer- 
tain aldermen  for  feloniously  receiving  a  gift  of  money  under 
an  agreement  that  their  votes  should  be  influenced  thereby  in 
a  matter  then  pending  before  them  in  their  official  capacity, 
in  answer  to  a  question  put  to  him  as  to  what  he  had  done 
with  certain  money  which  he  had  received,  said  that  any 
answer  which  he  could  give  to  the  question  would  disgrace 
him,  and  would  have  a  tendency  to  accuse  him  of  a  crime,  and 
he  demurred  to  the  question.  Having  been  ordered  by  the 
court  of  general  sessions  of  the  peace  to  answer  it,  he  still 
refused,  and  was  adjudged  guilty  of  contempt,  and  put  in 
prison.  On  a  writ  of  habeas  corpus,  he  was  remanded  into 
custody  by  the  supreme  court,  and  he  appealed  to  the  court 
of  appeals. 

By  chapter  539  of  the  Laws  of  New  York  of  1853  it  was 
enacted,  by  section  2,  that  section  14  should  be  added  to  arti- 
cle 2,  tit.  4,  cl*.  I,  pt.  4,  Rev.  St.  The  act  provided  that  the 
giving  of  money  to  an^  member  of  the  common  council  of  a 
city,  with  intent  to  influence  his  action  upon  any  matter 
which  might  be  brought  before  him  in  his  official  capacity, 
should  be  an  offense  punishable  by  fine  or  imprisonment  in  a 
state  prison  or  both ;  and  section  14  provided  that  every 
person  offending  against  the  statute  should  "  be  a  competent 
witness  against  any  other  person  so  offending,"  and  might  be 
compeHed  to  give  evidence  before  any  magistrate  or  grand 
jury  or  in  any  court,  in  the  same  manner  as  other  persons, 
"but  the  testimony  so  given  shall  not  be  used  in  any  prose- 
cution or  proceeding,  civil  or  criminal,  against  the  person  so 
testifying.  A  simUar  provision  was  contained  in  chapter 
446  of  the  Laws  of  1857,  i^^  section  52. 

The  court  of  appeals  considered  the  question  whether 
those  provisions  were  consistent  with  the  true  sense  of  the 
declaration  of  the  constitution,  and  said,  speaking  by  Jud^e 
Denio,  (p.  82) :  "  The  mandate  that  an  accused  person  should 
not  be  compelled  to  give  evidence  against  himself  would  fail 
to  secure  the  whole  object  intended,  if  a  prosecutor  might 
call  an  accomplice  or  confederate  in  a  criminal  offense,  and 
afterwards  use  the  evidence  he  might  give  to  procure  a  con- 
viction, on  the  trial  of  an  indictment  against  him.  If  obliged 
to  testify,  on  the  trial  of  the  co-offender,  to  matters  which 
would  show  his  own  complicity,  it  might  be  said  upon  a  very 
liberal  construction  of  the  language  that  he  was  compelled 
to  ^ive  evidence  against  himself — that  is,  to  give  .evidence 
which  might  be  used  in  a  criminal  case  against  himself. 
*  *  *  It  is,  of  course,  competent  for  the  legislature  to 
change  any  doctrine  of  the  common  law,  but  I  think  they 
could  not  compel  a  witness  to  testify,  on  the  trial  of  another 
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person,  to  facts  which  would  prove  himself  guilty  of  a  crime, 
without  indemnifying  him  against  the  consequences,  because 
I  think,  as  has  been  mentioned,  that  by  a  legal  construction 
the  constitution  would  be  found  to  forbid  it."     But  the  court 
went  on  to  say:  *If  a  man  cannot   give  evidence  upon  the 
trial   of   another    person    without   disclosing  circumstances 
which  will  make  his  own  guilt  apparent,  or  at  least  capable 
of  proof,  though  his  account  of  the  transaction  should  never 
be  used  as  evidence,  it  is  the  misfortune  of  his  condition,  and 
not  any  want  of  humanity  in  the  law.     If  a  witness  objects  to 
a  question  on  the  ground  that  an  answer  would  criminate 
himself,  he  must  allege,  in  substance,  that  his  answer,  if  re- 
peated  as  his  admission  on  his  own  trial,  would  tend  to  prove 
him  guilty  of  a  criminal  offense.     If  the  case  is  so  situated 
that  a  repetition  of  it  on  a  prosecution  against  him  is  impos- 
sible, as  where  it  is  forbiaden  by  a  positive  statute,  I  have 
seen  no  authority  which  holds  or  intimates  that  the  witness 
is  privileged.     It  is  not  within  any  reasonable  construction 
of  the  language  of  the  constitutional  provision.     The  term 
*  criminal  case,'  used   in   the   clause,  must  be  allowed  some 
meaning,  and  none  can  be  conceived  other  than  a  prosecu- 
tion for  a  criminal  offense.     But  it  must  be  a  prosecutioH 
against  him ;  for  what  is  forbidden  is  that  he  should  be  com- 
pelled to  be  a  witness  against  himself.     Now,  if  he  be  prose- 
cuted criminally,  touchmg  the   matter   about  which  he  has 
testified  upon  the  trial  of  another  person,  the  statute  makes 
it   impossible   that   his   testimony   given    on   that  occasion 
should  be  used  by  the  prosecution  on  the   trial.     It  cannot, 
therefore,  be  saia  that  in  such  criminal   case   he  has  been 
made  a  witness  against  himself,  by  force   of  any  compulsion 
used  towards  him,  to  procure,  in  the  other  case,  testimony 
which  cannot  possibly  be  used  in  the   criminal  case  against 
himself."     The  court  held,  therefore,  that   Hackley  was  not 
protected  by  the  constitution  of  New  York  from  answering 
before  the  grand  jury. 

In  1871,  in  Emery's  Case,  107  Mass.  172,  article  12  of 
the  declaration  of  rights  in  the  constitution  of  Massachusetts 
of  1780  had  declared  that  no  subject  shall  be  "compelled  to 
accuse  or  furnish  evidence  against  himself."  A  statute  of 
Massachusetts,  of  March  8,  1871,  chap.  91,  entitled  "  An  act 
for  the  better  discovery  of  testimony  and  the  protection  of  wit- 
nesses before  the  joint  special  committee  on  the  state  police/' 
provided  as  follows  :  "  No  person  who  is  called  as  a  witness 
before  the  joint  special  committee  on  the  state  police  shall  be 
excused  frt)m  answering  any  question  or  from  the  production 
of  any  paper  relating  to  anv  corrupt  practice  or  improper 
conduct  of  the  state  police,  forming  the  subject  of  inquiry  by 
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such  committee,  on  the  ground  that  the  answer  to  such  ques- 
tion or  the  production  of  such  paper  may  criminate  or  tend 
to  criminate  himself,  or  to  disgrace  him,  or  otherwise  render 
himself  infamous,  or  on  the  ground  of  privilege  ;  but  the.  tes- 
timony of  any  witness  exammed  before  said  committee  upon 
the  subject  aforesaid,  or  any  statement  made  or  paper  pro- 
duced by  him  upon  such  an  examination,  shall  be  used  as  evi- 
tlcnce  against  any  such  witness  in  any  civil  or  criminal  pro- 
c  ceding  in  any  court  of  justice ;  provided,  however,  that  no 
official  paper  or  record,  produced  by  such  witness,  on  such 
cxanriination,  shall  be  held  or  taken  to  be  included  within  the 
privilege  of  said  evidence  so  to  protect  such  witness  in 
any  civil  or  criminal  proceeding  as  aforesaid,  and  that  nothing 
in  this  act  shall  be  construed  to  exempt  any  witness  from 
prosecution  and  punishment  for  perjury  committed  by  him 
in  testifying  as  aforesaid." 

Emery  was  summoned  as  a  witness  before  the  joint  special 
committee  of  the  senate  and  house  of  representatives  of  the 
<^eneral  court  **  to  inquire  if  the  state  police  is  guilty  of  brib- 
ery and  corruption."     Interrogatories  were  propounded  to 
him  by  the  committee,  which  he  declined  to  answer.     On  a 
report  of  the  facts  to  the  senate,  it  ordered  his  arrest  for  con- 
tempt.    He  was  brought  before  the  senate,  and*  asked  the 
following  question  :  **  Are  you  ready  and  willing  to  answer 
before  the  joint  special  conimittee,  appointed  by  this  senate 
and  the   house  of  representatives   of   the   state   of   Massa- 
chusetts, to  inquire  if  the  state  police  is  guilty  of  bribery  and 
corruption,  the  following  questions,  namely:  First,  Whether 
since  the  appointment  of  the  state  constabulary  force,  you 
have  ever  been  prosecuted  for  the  sale  or  keeping  for  sale 
intoicicating  liquors?    Second.  Have  you  ever  paid  any  money 
to  any  state  constable,  and  do  you  know  of  any  corrupt  prac- 
tice or  improper  conduct  of  the  state  police?     If  so,  state 
fully  what  sums,  and  to  w^hom  you  have  thus  paid  money, 
and  also  what  you  know  of  such  corrupt  practice  and  im- 
t  proper  conduct."  He  answered  in  writing  as  follows:  "Intend- 
ing no  disrespect  to  the  honorable  senate,  I  answer,  under  ad- 
vice of  counsel,  that  I  am  ready  and  willing  to  answer  the  first 
question  ;  but  I  decline  to  answer  the  secbnd  question  upon 
the  grounds — First ,  that  the  answer  thereto  will  accuse  me 
of  an  indictable  offense ;  secondy  that  the  answer  thereto  will 
furnish  evidence  by  which  I  can  be  convicted  of  such  an  of- 
fense/*    The  senate  thereupon  committed  him  to  the  custody 
of  the  sergeant  at  arms,  to  be  confined  in  jail  for  twenty-five 
days,   pr  until  the  further  order  of  the  senate,  unless  he 
should  sooner  answer  the  questions.     He  was  imprisoned  ac- 
cordingly, and  the  case  was  brought  before  Judge  Wells  of 
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the  supreme  judicial  court  on  a  writ  of  Iiabeas  corpus,  and  was 
fully  argued.  It  was  held  under  advisement  and  for  confer- 
ence with  the  other  judges  ;  and  in  the  opinion  subsequently 
delivered  by  Judge  vVells  it  is  stated  that  that  opinion  haS 
the  approval  and  unanimous  concurrence  of  all  the  members 
of  the  court.  It  is  said  in  the  opinion,  in  regard  to  the  sec- 
ond question  put  to  the  witness :  "  It  is  apparent  that  an  af. 
firmative  answer  to  the  question  put  to  him  might  tend  to 
show  that  he  had  been  guilty  of  an  offense,  either  against  the 
laws  relating  to  the  keeping  and  sale  of  intoxicating  liquors, 
or  under  the  statute  for  punishing  one  who  shall  corruptly 
attempt  to  influence  an  executive  officer  by  the  gift  or  offer 
of  a  bribe.     Gen.  St.  chap.  163,  §  7." 

In  regard  to  the  clause  above  quoted  from  the  bill  of 
rights,  the  opinion  says :  "  By  the  narrowest  construction, 
this  prohibition  extends  to  all  investigations  of  an  inquisito- 
rial nature,  instituted  for  the  purpose  of  discovering  cnme,  or 
the  perpetrators  of  crime,  by  putting  suspected  parties  upon 
their  examination  in  respect  thereto,  in  any  manner,  although 
not  in  the  course  of  any  pending  prosecution.  But  it  is  not 
even  thus  limited.  The  principle  applies  equally  to  any 
compulsory  disclosure  of  his  guilt  by  the  offender  himself, 
whether  sought  directly  as  the  object  of  the  inquiry,  or 
indirectly  and  incidentally  for  the  purpose  of  establishing 
facts  involved  in  an  issue  between  other  parties.  If  the  dis- 
closure thus  made  would  be  capable  of  being  used  against 
himself  as  a  confession  of  crime,  or  an  admission  of  facts 
tending  to  prove  the  commission  of  an  offense  by  himself,  in 
any  prosecution  then  pending,  or  that  might  be  brought 
against  him  therefor,  such  disclosure  would  be  an  accusation 
of  himself,  within.the  meaning  of  the  constitutional  provision. 
In  the  absence  of  regulation  by  statute,  the  protection  against 
such  self  accusation  is  securea  by  according  to  the  guilty  per- 
son when  called  upon  to  answer  as  witness  or  otherwise,  the 
privilege  of  then  avowing  the  liability  and  claiming  the 
exemption,  instead  of  compelling  him  to  answer,  and  then 
excluding  his  admissions  so  obtained,  when  afterwards 
offered  in  evidence  against  him.  This  branch  of  the  consti- 
tutional exemption  corresponds  with  the  common  law 
maxim,  nemo  tautur  scipsum  accusare,  the  interpretation  and 
application  of  which  has  always  been  in  accordance  with 
what  has  been  just  stated.  Broom,  Leg.  Max.  (5th  Ed.)  9(58; 
WinjT^  Max.  4S6;  Rose.  Crim.  Ev.  (2d  Amer.  Ed.)  159; 
Starkie,  Ev,  (^Sth  Amer.  Ed.)  41,  204,  and  notes;  i  Greenl.  Ev. 
§  451,  and  notes."  The  opinion  then  cites  the  case  of  People 
x\  Kelly,  supra^  as  holding  that  the  clause  m  the  constitution 
of  New  York  of  1846  protected  a  witness  from  being  cora- 
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pelled  to  answer  to  matters  which  might  tend  to  criminate 
himself,  when  called  to  testify  against  another  party;  and 
also  People  v,  Mather,  4  Wend.  229,  as  declaring  that  the 
exemption  in  the  constitution  of  New  York  extended  to  the 
disclosure  of  any  fact  which  might  constitute  an  essential 
link  in  a  chain  of  evidence  by  which  guilt  might  be 
established,  although  that  fact  alone  would  not  indicate  any 
crime.  The  opinion  then  proceeds:  **  The  third  branch  of 
the  provision  in  the  constitution  of  Massachusetts,  *  or  fur- 
nish evidence  against  himself/  must  be  equally  extensive  in 
its  application ;  and,  in  its  interpretation,  maybe  presumed 
to  be  intended  to  add  something  to  the  significance  of  that 
which  precedes.  Aside  from  this  consideration,  and  upon 
the  language  of  the  proposition  standing  by  itself,  it  is  a 
reasonable  construction  to  hold  that  it  protects  a  person 
from  being  compelled  to  disclose  the  circumstances  of  his 
offense,  the  sources  from  which,  or  the  means  by  which,  evi- 
dence of  its  commission,  or  of  his  connection  with  it,  may  be 
obtained,  or  made  efifectual  for  his  conviction,  without  using 
his  answers  as  direct  admissions  against  him.  For  all  practi- 
cal purposes,  such  disclosures  would  have  the  effect  to  fur- 
nish evidence  against  the  party  making  them.  They  might 
furnish  the  only  means  of  discovering  the  names  of  those  who 
could  give  evidence  concerning  the  transaction,  the  instru- 
ment by  which  a  crime  was  perpetrated,  or  even  the  corpus 
delicto  itself.  Both  the  reason  upon  which  the  rule  is 
founded,  and  the  terms  in  which  it  is  expressed,  forbid  that 
it  should  be  limited  to  confessions  of  guilt,  or  statements 
which  may  be  proved  in  subsequent  prosecutions,  as  admis- 
sions of  facts  sought  to  be  established  therein.**  The  court 
then  proceeds  to  hold  that  those  constitutional  provisions 
applied  to  investigations  before  a  legislative  body. 

rassing,  then,  to  consider  the  effect  of  the  statute  of  1871, 
the  opinion  says:  "  It  follows  from  the  considerations  already 
named  that  so  far  as  this  statute  requires  a  witness,  who  may 
be  called,  to  answer  questions  and  produce  papers  which 
may  tend  to  criminate  himself,  and  attempts  to  take  from 
him  the  constitutional  privilege  in  respect  thereto,  it  must 
be  entirely  ineffectual  for  that  purpose,  unless  it  also  relieves 
him  from  all  liabilities,  for  protection  against  which  the 
privilege  is  secured  to  him  by  the  constitution.  The  statute 
does  undertake  to  secure  him  against  certain  of  those  liabili- 
ties, to  wit,  the  use  of  any  disclosures  he  may  make,  as  ad- 
missions or  direct  evidence  against  him,  in  any  civil  or  crimi- 
nal proceeding.*'  The  opinion  then  refers  to  the  case  of 
People  V.  Kelly,  supra^  and  says  that  that  decision  was  made 
upon  the  ground  that  the  terms  of  the  provision  of  the  con- 
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stitution  of  New  York  protected  the  witness  onl)*  from  being 
compelled  "to  be  a  witness  against  himself,"  and  did  not 
protect  him  from  the  indirect  and  Incidental  consequences  of 
a  disclosure  which  he  might  be  called  upon  to  make. 

The  opinion  then  says:  "The  terms  of  the  provision  in 
the  constitution  of  Massachusetts  require  a  much  broader 
interpretation,  as  has  already  been  indicated ;  and  no  one 
can  be  required  to  forego  an  appeal  to  its  protection,  unless 
first  secured  from  future  liability,  and  exposure  to  be  preju- 
diced, in  any  criminal  proceeding  against  him,  as  fully  and 
extensively  as  he  would  be  secured  by  availinor  himself  of 
the  privilege  accorded  by  the  constitution.  Under  the  inter- 
pretation already  given,  this  cannot  be  accomplished  so  long 
as  he  remains  liable  to  pro&cution  criminally  for  any  mat- 
ters or  causes  in  respect  of  which  he  shall  be  examined,  or  to 
which  his  testimony  shall  relate.  It  is  not  done,  in  direct 
terms,  by  the  statute  in  question;  it  is  not  contended  that  the 
statute  is  capable  of  an  interpretation  which  will  give  it  that 
effect;  and  it  is  clear  that  it  cannot  and  was  not  intended  to 
so  operate.  Failing,  then,  to  furnish  to  the  persons  to  be 
examined  an  exemption  equivalent  to  that  contained  in  the 
constitution,  or  to  remove  the  whole  liability  against  which 
its  provisions  were  intended  to  protect  them,  it  fails  to 
deprive  them  of  the  right  to  appeal  to  the  privilege  therein. 
The  result  is  that,  in  appealing  to  his  privilege,  as  an  exemp- 
tion from  the  obligation  to  answer  the  inquiries  put  to  hira, 
the  petitioner  was  in  the  exercise  of  his  constitutional  right; 
and  his  refusal  to  answer  upon  that  ground  was  not,  and 
could  not  be  considered  as,  disorderly  conduct,  or  a  contempt 
of  the  authority  of  the  body  before  which  he  was  called  to 
answer.  There  being  no  legal  ground  to  authorize  the  com- 
mitment upon  which  he  is  held,  he  must  be  discharged  there- 
from." 

In  CuUen  v.  Com.,  24  Gratt.  (Va.)  624,  in  1873,  Cullen,  when 
asked  before  a  grand  jury  to  state  what  he  knew  of  a  certain 
duel,  declined  to  answer,  because  the  answer  would  tend  to 
criminate  him.  The  hustings  court  ordered  him  to  answer, 
and,  on  his  still  refusing  to  do  so,  fined  him  and  committed 
liim  to  jail.  The  case  was  brought  before  the  court  of 
:ij)peals  of  Virginia.  The  bill  of  rights  of  the  constitution  of 
Virginia  of  1870,  in  section  10  of  article  i,  provided  that  no 
man  can  "be  compelled  to  give  evidence  against  himself." 
That  provision  had  existed  in  the  bill  of  rights  of  Virginia  as 
far  back  as  June  12,  1776,  and  of  it  the  court  of  appeals  said 
that  it  was  the  purpose  of  its  framers  "  to  declare,  as  part  of 
the  organic  law,  that  no  man  should  anywhere,  before  any 
tribunal,  in  any  proceeding,  be  compelled  to  give  evidence 
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tending  to  criminate  himself,  either  in  that  or  any  other  pro- 
ceeding;" and  that  the  provision  could  not  be  confined 
*'only  to  cases  in  which  a  man  is  called  on  to  give  evidence 
himself  in  a  prosecution  pending  against  him." 

The  opinion  then  cited  People  v.  Kelly  and  Emery's  Case, 
herein  before  referred  to,  as  sustaining  its  view,  and  pro- 
ceeded to  consider  the  effect  of  an  act  of  Virginia,  passed 
October  31,  1870,  in  regard  to  dueling,  which  provided  as 
follows :  **  Every  person  who  may  have  been  the  bearer  of 
such  challenge  or  acceptance,  or  otherwise  engaged  or  con- 
cerned in  any  duel,  may  be  required,  in  any  prosecution 
against  any  person  but  himself,  for  having  fought  or  aided  or 
abetted  in  such  duel,  to  testify  as  a  witness  in  such  prosecu- 
tion ;  but  any  statement  mad^  by  such  person,  as  such  wit- 
ness,  shall  not  be  used  against  him  in  any  prosecution  against 
himself."  The  court  held  that  the  effect  of  the  statute  was 
to  invade  the  constitutional  right  of  the  citizen,  and  to  de- 
prive the  witness  of  his  constitutional  right  to  refuse  to  give 
evidence  tending  to  criminate  himself,  without  indemnity, 
and  that  the  act  was  therefore,  to  that  extent,  unconstitutional 
and  void.  It  held  further  that,  before  the  constitutional  priv- 
ilege could  be  taken  away  by  the  legislature,  there  must  be 
absolute  indemnity  provided  :  that  nothing  short  of  complete 
amnestjr  to  the  witness,  an  absolute  wiping  out  of  the  offense 
as  to  him,  so  that  he  could  no  longer  be  prosecuted  for  it, 
would  furnish  that  indemnity;  that  the  statute  in  question  did 
not  furnish  it,  but  only  provided  that  the  statement  made  by 
the  witness  should  not  be  used  against  him  in  a  prosecution 
against  himself ;  that,  without  usmg  one  word  of  that  state- 
ment, the  attorney  for  the  commonwealth  might  in  many 
cases,  and  in  a  case  like  that  in  hand  inevitably  would,  be  led 
by  the  testimony  of  the  witness  to  means  and  sources  of  in- 
formation whicfi  might  result  in  criminating  the  witness  him- 
self ;  and  that  this  would  be  to  deprive  the  witness  of  his 
privilege,  without  indemnity.  The  judgment  of  the  hustings 
court  was  reversed. 

In  State  v,  Nowell,  58  N.  H.  314,  in  1878,  article  15  of  the 
bill  of  rights  in  the  constitution  of  New  Hampshire  of  1792  de- 
clared that  no  subject  shall  "  be  compelled  to  accuse  or  fur- 
nish evidence  against  himself."  Nowell  refused  to  testify  be- 
fore a  grand  jur^  as  to  whether,  as  a  clerk  for  one  Goodwin, 
he  had  sold  spirituous  liquors,  and  whether  Goodwin  sold 
them  or  kept  tnem  for  sale.  He  declined  to  answer  on  the 
ground  that  his  evidence  might  tend  to  criminate  himself.  A 
statute  of  the  state  (Gen.  St.  cnap.  99,  §  20),  provided  as  follows  : 
"No  clerk,  servant  or  agent  of  any  person  accused  of  a  violj^- 
tion  of  this  chapter  shall  be  excused  from  testifying  against 
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his  principal,  for  the  reason  that  he  may  thereby  criminate 
himself;  but  no  testimony  so  given  by  him  shall,  in  any  pros- 
ecution, be  used  as  eviaence,  either  directly  or  indirectly, 
against  him,  nor  shall  he  be  thereafter  prosecuted  for  any  of- 
fense so  disclosed  by  him.**  A  motion  having  been  made, 
before  the  supreme  court  of  New  Hampshire,  for  an  attach- 
ment against  him  for  contempt  for  refusing  to  testify,  that 
court,  after  quoting  the  provision  in  the  bill  of  rights,  said ; 
"  The  common-law  maxim  (thus  affirmed  by  the  bill  of  rights), 
that  no  one  shall  be  compelled  to  testify  to  hi3  own  criminal- 
ity has  been  understood  to  mean,  not  only  that  the  subject 
shall  not  be  compelled  to  disclose  his  guilt  upon  a  trial  of  a 
criminal  proceecfing  against  himself,  but  also  tnat  he  shall  not 
be  required  to  disclose,  on  the  trial  of  issues  between  others, 
facts  that  can  be  used  against  him  as  admissions  tending  to 
prove  his  guilt  of  any  crime  or  offense  of  which  he  may  then 
or  afterwards  be  charged,  or  the  sources  from  which,  or  the 
means  by  which,  evidence  of  its  commission  or  of  his  connec- 
tion with  it  may  be  obtained.  Emery's  Case,  107  Mass.  172, 
181.** 

In  regard  to  the  statute,  the  court  said  that  the  legislature, 
having  undertaken  to  obtain  the .  testimony  of  the  witness 
without  depriving  him  of  his  constitutional  privilege  of  pro- 
tection, must  relieve  him  from  all  liabilities  on  account  of  the 
matters  which  he  is  compelled  to  disclose ;  that  he  was  to  be 
secured  against  all  liability  to  future  prosecution  as  effectually 
as  if  he  were  wholly  innocent;  that  this  would  not  be  accom- 
plished if  he  were  left  liable  to  prosecution  criminally  for  any 
matter  in  respect  to  which  he  might  be  required  to  testify ; 
that  the  statute  of  New  Hampshire  went  further  than  the 
statute  of  Massachusetts  considered  in  Emery's  Case,  because 
it  provided  that  the  witness  should  not  be  thereafter  prose- 
cuted for  any  offense  so  disclosed  by  him ;  that  the  witness 
had,  under  the  statute,  all  the  protection  which  the  common- 
law  right,  adopted  by  the  bill  of  rights  in  its  common  law 
sense,  gave  him  ;  that,  if  he  should  be  prosecuted,  a  plea  that 
he  had  disclosed  the  same  offense  on  a  lawful  accusation 
against  his  principal  would  be  a  perfect  answer  in  bar  or 
abatement  of  the  prosecution  against  himself ;  and  that,  unlesi 
he  should  testify,  the  motion  for  the  attachment  must  be 
granted. 

In  1880,  in  La  Fontaine  v.  Southern  Underwriters,  83  N. 
Car.  132,  the  constitution  of  North  Carolina  of  1876  had  pro> 
vided,  in  the  declaration  of  rights  (article  i,  §  11),  that,  "  in 
all  criminal  prosecutions  every  man  has  the  right  *  *  * 
to  *  *  *  not  be  compelled  to  give  evidence  against  him- 
self."   One  Blacknall,  as  a  witness  in  a  hearing  before  a  ref- 
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eree  in  a  civil  suit,  had  refused  to  answer  a  question  as  to 
his  possession  of  certain  books,  on  the  ground  that  indict- 
ments wer^  pending  against  him,  connected  with  the  manage- 
.  ment  of  the  affairs  of  the  association  owning  the  books,  and 
that  his  answer  to  the  question  might  tend  to  criminate  him. 
The  case  was  heard  before  an  inferior  state  court,  which 
ruled  that  he  must  answer  the  question.  On  appeal  to  the 
supreme  court  of  North  Carolina,  it  held  that  the  fair  inter- 
pretation  of  the  constitutional  provision  was  to  secure  a  per- 
son who  was  or  might  be  accused  of  crime  from  making  any 
compulsory  revelations  which  might  be  used  in  evidence 
against  him  on  his  trial  for  the  offense  ;  that,  as  the  witness 
was  protected  from  the  consequences  of  the  discovery,  and 
the  facts  elicited  could  be  given  in  evidence  in  no  criminal 
prosecution  to  which  they  were  pertinent,  the  plaintiff  in  the 
case  was  entitled  to  all  the  information  which  the  witness 
possessed,  whether  it  did  or  did  not  implicate  the  witness  in 
a  fraudulent  transaction ;  that  the  inquiry  could  not  be 
evaded  upon  any  ground  of  the  self -criminating  answer  which 
might  follow,  although  the  answers  of  the  witness  could  not 
be  used  against  him  in  any  criminal  proceeding  whatever  ; 
and  that  his  constitutional  right  not  to  "be  compelled  to  give 
evidence  against  himself "  would  be  maintained  intact  and 
full. , 

In  Temple  v.  Com.,  75  Va.  892,  in  1881,  the  same  section  10 
of  article  i  of  the  bill  of  rights  of  the  constitution  of  Vir- 
ginia of  1870,  that  was  considered  in  CuUen  v.  Com.,  supra, 
was  in  force.  An  indictment  had  been  found  by  a  grand 
jury,  on  the  evidence  of  Temple,  against  one  Berry  for  set- 
ling  lip  a  lottery.  On  the  trial  of  Berry  before  the  petit 
jury.  Temple  refused  to  testify,  on  the  ground  that  by  so  do- 
ing he  would  criminate  himself ;  and  for  such  refusal  he  was 
fined  and  imprisoned  for  contempt  by  the  hustings  court. 
The  case  was  taken  to  the  court  of  appeals  by  writ  of  error. 
That  court  cited  with  approval  CuUen's  Case,  stipra,  and  held 
that  it  was  applicable.  It  appeared  that  in  the  hustings 
court  the  attorney  for  the  commonwealth  was  asked  whether 
any  prosecution  was  pending  againt  Temple  in  that  court,  or 
whether  it  was  the  intention  of  such  attorney  to  institute  a 
proceeding  against  Temple  for  being  concerned  in  a  lottery, 
to  both  of  which  questions  he  replied  in  the  negative.  ^ 

The  court  of  appeals  held  that  Temple  had  a  right  to  stand 
upon  his  constitutional  privilege,  and  not  to  trust  to  the 
chances  of  a  further  prosecution ;  that  the  court  could  offer 
him  no  indemnity  that  he  would  not  be  further  prosecuted, 
nor  could  the  attorney  for  the  commonwealth;  that  Temple 
had   a  right   to  remain  silent  whenever  any  question  was 
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asked  him,  the  answer  to  which  might  tend  to  criminate  him- 
self ;  that  the  ereat  weight  of  authority  in  the  United  States 
was  in  favor  of  the  rule  that,  when  a  witness  on  oath  declared 
his  belief  that  his  answer  would  tend  to  criminate  himself, 
the  court  could  not  compel  him  to  answer,  unless  it  was  per- 
fectly clear,  from  a  careful  consideration  of  all  the  circum- 
stances  in  the  case,  that  the  witness  was  mistaken,  and  that 
the  -answer  could  not  possibly  have  such  a  tendency;  and 
that  the  hustings  court  had  no  right  to  compel  Temple  to 
answer  the  question  propounded  to  him,  and  to  fine  and  im- 
prisop  him  for  his  refusal  to  answer  it.  The  court  further 
held  that  the  statute  of  the  state  which  provided  that  no  wit- 
ness giving  evidence  in  a  prosecution  tor  unlawful  gaming 
should  ever  be  proceeded  against  for  any  offense  of  unlawful 
gaming  committed  by  him  at  the  time  and  place  indicated  in 
such  prosecution  did  not  apply  to  the  case  then  in  hand,  be- 
cause setting  up  a  lottery  was  not  within  the  statute  against 
unlawful  gaming.  The  judgment  of  the  hustings  court  was 
reversed. 

In  Boyd  v,  U.  S.,  116  U.  S.  616,  in  1886,  this  court,  in  con- 
sidering the  fifth  amendment  to  the  constitution  of  the 
United  States,  which  declares  that  no  person  "  shall  be  com- 
pelled in  any  criminal  case  to  be  a  witness  against  himself,' 
and  the  fourth  amendment,  which  declares  that  the  right  of 
the  people  to  be  secure  in  their  persons,  houses,  papers,  and 
effects,  against  unreasonable  searches  and  seizures,  shall  not 
be  violated,  said,  speaking  by  Mr.  Justice  Bradley,  (page 
631,  1 16  U.  S.) :  "  And  any  compulsory  discovery  by  extort- 
in^  the  barty's  oath,   or  compelling  the  production  of  his 

f)nvate  books  and  papers,  to  convict  him  of  crime,  or  to  for- 
eit  his  property,  is  contrary  to  the  principles  of  a  free  gov- 
ernment. It  is  abhorrent  to  the  instincts  of  an  Englishman: 
it  is  abhorrent  to  the  instincts  of  an  American.  It  may  suit 
the  purposes  of  despotic  powers  ;  but  it  cannot  abide  the  pure 
atmosphere  of  political  liberty  and  personal  freedom."  I^ 
was  further  said  (page  633,  116  U.S.):  "We  have  already 
noticed  the  intimate  relation  between  the  two  amendment«i. 
They  throw  great  light  on  each  other.  For  the  *  unreason- 
able searches  and  seizures'  condemned  in  the  fourth  amend- 
ment are  almost  always  made  for  the  purpose  of  compelling 
a  man  to  give  evidence  against  himself  which  in  criminal 
cases  is  condemned  in  the  fifth  amendment ;  and  compelling 
a  man  *  in  a  criminal  case  to  be  a  witness  against  himself, 
which  is  condemned  in  the  fifth  amendment,  throws  light  on 
the  question  as  to  what  is  an  'unreasonable  search  and  seizure 
within  the  meaning  of  the  fourth  amendment.  And  we  have 
been  unable  to  perceive  that  the  seizure  of  a  man's  private 
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books  and  papers  to  be  used  in  evidence  against  him  is  sub- 
stantially different  from  compelling  him  to  be  a  witness 
against  himself.  We  think  it  is  within  the  clear  intent  and 
meaning  of  those  terms.  *  *  *  As,  therefore,  suits  for 
penalties  and  forfeitures  incurred  by  the  commission  of  of- 
fenses against  the  law  are  of  this  quasi  criminal  nature,  we 
think  that  they  are  within  the  reason  of  criminal  proceedings 
for  all  the  purposes  of  the  fourth  amendment  of  the  consti- 
tution, andi^of  that  portion  of  the  fifth  amendment  which  de- 
clares that  no  person  shall  be  compelled  in  any  criminal  case 
to  be  a  witness  against  himself  ;  and  we  are  further  of  opin- 
ion that  a  compulsory  production  of  the  private  books  and 
papers  of  the  owner  of  goods  sought  to  be  forfeited  in  such 
a  suit  is  compelling  him  to  be  a  witness  against  himself, 
within  the  meaning  of  the  fifth  amendment  to  the  constitu- 
tion, and  is  the  equivalent  of  a  search  and  seizure— and  an 
unreasonable  search  and  seizure — within  the  meaning  of  the 
fourth  amendment.  Though  the  proceedinjj  in  question  is 
divested  of  many  of  the  aggravating  incidents  of  actual 
search  and  seizure,  yet,  as  before  said,  it  contains  their  sub- 
stance and  essence,  and  effects  their  substantial  purpose.  It 
may  be  that  it  is  the  obnoxious  thing  in  its  mildest  and  least 
repulsive  form,  but  illegitimate  and  unconstitutional  prac- 
tices get  their  first  footing  in  that  way,  namely,  by  silent  ap- 
proaches and  slight  deviations  from  legal  modes'  of  proced- 
ure. This  can  onljr  be  obviated  by  adhering  to  the  rule  that 
constitutional  provisions  for  the  security  of  person  and  prop- 
erty should  be  liberally  construed.  A  close  and  literal  con- 
struction deprives  them  of  half  their  efficacy,  and  leads  to 
gradual  depreciation  of  the  rigKt,  as  if  it  consisted  more  in 
sound  than  in  substance.  It  is  the  duty  of  courts  to  be 
watchful  for  the  constitutional  rights  of  the  citizen,  and 
against  any  stealthy  encroachments  thereon.  Their  motto 
should  be  obsta  principiis. 

In  that  case,  the  fifth  section  of  the  act  of  June  22, 1874  (18 
St.  iZy\  which  authorized  the  court  in  revenue  cases  to  re- 
quire tne  defendant  or  claimant  to  produce  his  private  papers 
in  court,  or  else  the  allegations  of  thegovernment*s*attorney 
would  be  taken  as  confessed,  was  hela  to  be  null  and  void, 
as  applied  to  a  suit  for  a  penalty  or  to  establish  a  forfeiture 
of  the  goods  of  the  party,  because  it  was  repugnant  to  the 
fourth  and  fifth  amendments  to  the  constitution ;  and  yet  it  was 
held  that  a  proceeding  to  forfeit  the  goods  was  a  criminal 
case,  within  the  meaning  of  the  fifth  amendment.  Mr.  Jus- 
tice Miller,  in  the  concurring  opinion  of  himself  and  Chief 
Justice  Waite  in  the  case,  agreed  that  it  was  a  criminal  one 
within  the  meaning  of  the  fifth  amendment,  and  that  the  ef- 
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feet  of  the  act  of  congress  was  to  compel  the  party  on  whom 
the  order  of  the  court  was  served  to  be  a  witness  against 
himself. 

In  People  v.  Sharp,  107  N.  Y.  427,  in  1887,  the  court  of  ap- 
peals of  New  York  had  under  consideration  the  provision  of 
article  i,  §  6.  of  the  constitution  of  New  York  of  1846,  that 
no  person  shall  "be  compelled,  in  any  criminal  case,  to  be  a 
witness  against  himself,**  and  the  provision  of  §  79  of  the 
Penal  Code  of  New  York,  tit.  8,  cl.  i,  in  regard  to  bribery 
and  corruption,  which  was  in  these  words :  **  A  person  of- 
fending against  any  provision  of  any  foregoing  section  of  this 
Code  relating  to  bribery  is  a  competent  witness  against  an- 
other person  so  offending,  and  may  be  compelled  to  attend 
and  testify  upon  any  trial,  hearing,  proceeding,  or  investiga- 
tion, in  the  same  manner  as  any  other  person.  But  the  testi- 
mony so  given  shall  not  be  used  in  any  prosecution  or  pro- 
ceeding, civil  or  criminal,  against  the  person  so  testifying. 
A  person  so  testifying  to  the  giving  of  a  bribe  whicn  has 
been  accepted  shall  not  thereafter  be  liable  to  indictment, 
prosecution  or  punishment  for  that  bribery,  and  may  plead 
or  prove  the  giving  of  testimony  accordingly,  in  bar  of  such 
an  indictment  or  prosecution.'*  Sharp  and  others  were  in- 
dicted for  bribing  a  member  of  the  common  council,  and 
vSharp  was  tried  separately.  It  was  proved  that  he  had  been 
examined  as  a  witness  before  a  committee  of  the  state  senate 
and  there  gave  testimony  which  the  prosecution  claimed  was 
<ividence  of  his  complicity  in  the  crime;  and  that  testimony 
was  offered  in  evidence  by  the  prosecution.  The  testimony 
had  been  given  under  the  compulsion  of  a  subpoena, and  was 
admitted  at  the  trial,  against  the  objection  that  the  disclo- 
sures before  the  senate  committee  were  privileged.  The 
court  of  appeals  held  that  §  79  of  the  Penal  Code  made  the 
constitutional  privilege  inapplicable,  because  it  indemnified 
or  protected  the  party  against  the  consequences  of  his  pre- 
vious testimony.  The  court  cited  with  approval  the  case  of 
People  V.  Kelly,  supra. 

In  Bedgood  t'.  State,  115  Ind.  275,  in  1888,  the  supreme 
court  of  Indiana  had  under  consideration  the  provision  of 
article  i,  §  14,  of  the  bill  of  rights  of  the  constitution  of  Indi- 
ana of  185 1,  which  provides  that  "no  person  in  any  criminal 
prosecution  shall  be  compelled  to  testify  against  himself, " 
and  the  provision  of  §  1800  of  the  Revised  Statutes  of  Indi- 
ana of  1881,  to  the  effect  that  testimony  given  by  a  witness 
should  not  be  used  in  any  prosecution  against  him.  On  a 
trial  before  a  petit  jury  in  a  criminal  case  against  others,  a 
woman  had  refused  to  answer  a  question,  on  the  ground  that 
the  answer  might  criminate  her.     The  supreme  court  held 
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that,  as  the  statute  prohibited  her  testimony  from  being  used 
against  her,  it  completely  protected  her,  and  the  judgment 
was  reversed  because  the  trial  court  had  erroneously  refused 
to  require  her  to  answer  the  question. 

This  review  of  the  cases  above  referred  to  shows  that  in 
the  constitutions  of  Ge6rgia,  California,  and  New  York,  the 
provision  is  identically  or  substantially  that  of  the  constitu- 
tion of  the  United  States,  namely,  that  no  person  shall  "  be 
compelled  in  any  criminal  case  to  be  a  witness  against  him- 
self;" while  in  the  constitutions  of  Pennsylvania,  Arkansas, 
Indiana,  Massachusetts,  Virginia,  New  Hampshire,  and 
North  Carolina  it  is  different  in  language,  and  to  the  effect 
that  "no  man  can  be  compelled  to  give  evidence  against 
himself ; "  or  that,  in  prosecutions,  the  accused  "  shall  not  be 
compelled  to  give  evidence  against  himself ; "  or  that,  "  no 
person  in  any  criminal  prosecution  shall  be  compelled  to 
testify  against  himself ; "  or  that  no  person  shall  be  "  com- 
pelled to  accuse  or  furnish  evidence  against  himself;"  or 
that  no  man  can  "  be  compelled  to  give  evidence  against 
himself ; "  or  that,  in  all  criminal  prosecutions,  "every  man 
has  the  right  to  not  be  compelled  to  give  evidence  against 
himself."  ^  ^  ^ 

Under  the  constitutions  of  Arkansas,  Georgia,  California, 
Indiana,  New  York,  New  Hampshire,  and  North  Carolina  it 
was  held  that  a  given  statutory  provision  made  it  lawful  to 
compel  a  witness  to  testify  ;  while  in  Massachusetts  and  Vir- 
ginia it  was  held  that  the  statutory  provisions  were  inade- 
quate, in  view  of  the  constitutional  provision.  In  New 
Hampshire,  and  in  New  York  under  the  Penal  Code,  it  was 
held  that  the  statutory  provisions  were  sufficient  to  supply 
the  place  of  the  constitutional  provision,  because,  by  statute, 
the  witness  was  entirely  relieved  from  prosecution. 

But  as  the  manifest  purpose  of  the  constitutional  provis- 
ions, both  of  the  states  and  of  the  United  States,  is  to  pro- 
hibit  the  compelling  of  testimony  of  a  self  crimina-  p^^  ^^  ^^^ 
ting  kind  from  a  party  or  a  witness,  the  liberal  eirecT'of  the 
construction  which  must  be  placed  upon  constitu-  eomttiu 
tional  provisions  for  the  protection  of  personal  "oMiproru- 
rights  would  seem  to  require  that  the  constitutional  **'* 
guaranties,  however  differentl}^  worded,  should  have  as  far 
as  possible  the  same  interpretation ;  and  that  where  the  con- 
stitution, as  in  the  cases  of  Massachusetts  and  New  Hamp- 
shire, declares  that  the  subject  shall  not  be  "  compelled  to 
accuse  or  furnish  evidence  against  himself,"  such  a  provision 
should  not  have  a  different  interpretation  from  that  which 
belongs  to  constitutions  like  those  of  the  United  States  and 
of  New  York,  which  declare  that  no  person  shall  be  "  corn- 
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Eelled  in  any  criminal  case  to  be  a  witness  against  himself." 
Tnder  the  rulings  above  referred  to  by  Chief  Justice  Mar- 
SHALL  and  by  this  court,  and  those  in  Massachusetts,  New 
Hampshire,  and  Virginia,  the  judgment  of  the  circuit  court 
in  the  presedt  case  cannot  be  sustained.  It  is  a  reasonable 
construction,  we  think,  of  the  constitutional  provision,  that 
the  witness  is  protected  "  from  being  compelled  to  disclose 
the  circumstances  of  his  offense,  the  sources  from  which,  or 
the  means  by  which,  evidence  of  its  commission,  or  of  his 
connection  with  it,  may  be  obtained,  or  made  effectual  for 
his  conviction,  without  using  his  answers  as  direct  admissions 
against  him."     Emery's  Case,  107  Mass.  172,  182. 

It  is  quite  clear  that  legislation  cannot  abridge  a  constitu- 
tional privilege,  and  that  it  cannot  replace  or  suppl)r  one,  at 
least  unless  it  is  so  broad  as  to  have  the  same  extent  in  scope 
and  effect.  It  is  to  be  noted  of  section  860  of  the  Revised 
Statutes  that  it  does  not  undertake  to  compel  self  crimina- 
ting  evidence  from  a  party  or  a  witness.  In  several  of  the 
st?ite  statutes  above  referred  to  the  testimony  of  the  party  or 
witness  is  made  compulsory,  and  in  some  either  all  possibility 
of  a  future  prosecution  of  the  party  or  witness  is  distinctly 
taken  away,  or  he  can  plead  in  bar  or  abatement  the  fact 
that  he  was  compelled  to  testify. 

We  are  clearly  of  opinion  that  no  statute  which  leaves  the 
party  or  witness  subject  to  prosecution  after  he  answers  the 
criminating  question  put  to  him  can  have  the  effect  of  sup- 
planting the  privilege  conferred  by  the  constitution  of  the 
United  States.  Section  860  of  the  Revised  Statutes  does 
not  supply  a  complete  protection  from  all  the  perils  against 
which  the  constitutional  prohibition  was  designed  to  guard, 
and  is  not  a  full  substitute  for  that  prohibition.  In  view  of 
the  constitutional  provision,  a  statutory  enactment,  to  be 
valid,  must  afford  absolute  immunity  against  future  prosecu- 
tion for  the  offense  to  which  the  question  relates.  In  this 
respect,  we  give  our  assent  rather  to  the  doctrine  of  Emery's 
Case,  in  Massachusetts,  than  to  that  of  People  v.  Kelly,  in 
New  York;  and  we  consider  that  the  ruling  of  this  court  in 
Boyd  V,  U.  S.,  supra,  supports  the  view  we  take.  Section 
860,  moreover,  affords  no  protection  against  that  use  of  com- 
pelled testimony  which  consists  in  gaining  therefrom  a 
knowledge  of  the  details  of  a  crime,  and  of  sources  of  informa- 
tion which  may  supply  other  means  of  convicting  the  wit- 
ness or  party. 

It  is  contended  on  the  part  of  the  appellee  that  the  reason 
why  the  courts  in  Virginia,  Massachusetts  and  New  Hamp- 
shire have  held  that  the  exonerating  statute  must  be  so  broad 
as  to  give  the  witness  complete  amnesty  is  that  the  constitu- 
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tions  of  those  states  give  to  the  witness  a  broader  privilege 
and  exemption  than  is  granted  by  the  constitution  of  the 
United  States,  in  that  their  language  is  that  the  witness  shall 
pot  be  compelled  to  accuse  nimself,  or  furnish  evidence 
against  himself,  or  give  evidence  against  himself;  and  it  is^ 
contended  that  the  terms  of  the  constitution  of  the  United 
States,  and  of  the  constitutions  of  Georgia,  California,  an<i 
New  York,  are  more  restricted.  But  we  are  of  opinion 
that,  however  this  difference  may  have  been  commented  on 
in  some  of  the  decisions,  there  is  really,  in  spirit  and  princi- 
ple, no  distinction  arising  out  of  such  difference  of  language. 
From  a  consideration  of  the  language  of  tfie  constitutional 
provision  and  of  all  the  authorities  referred  to,  we  are  clearly 
of  opinion  that  the  appellant  was  entitled  to  refuse,  as  he 
did,  to  answer.  The  judgment  of  the  circuit  court  must 
therefore  be  reversed,  and  the  case  remanded  to  that  court, 
with  a  direction  to  discharge  the  appellant  from  custody  on 
the  writ  of  fiabeas  corpus. 


Northern  Pacific  R.  Co. 
Territory  of  Washington  ex  reL  Dostin. 

{142   United  States^  4p2.) 

Mandamus  to  Compel  Erection  and  Maintenance  of  Station.  —The  charter 
of  the  Northern  Pacific  Railroad  Company  gave  it  a  discretion  as  to  the 
location  of  the  route  of  its  road,  and  imposed  no  specific  duties  as  to  the 
establishment  of  stations  along  its  line.  When  the  road  was  first  con- 
structed the  company  stopped  its  trains  at  a  place  known  as  Yakima  City, 
the  county  seat  and  principal  town  of  a  county,  but  built  no  station  there. 
When  the  road  was  completed  four  miles  further,  it  reached  the  town  of 
North  Yakima,  which  had  been  laid  out  by  the  railroad  company  on  its 
own  land.  The  company  then  established  a  freight  and  passenger  station 
at  that  place  and  ceased  to  stop  its  trains  at  Yakima  City.  A  writ  of 
mandamus  was  then  applied  for  to  compel  it  to  build  and  maintain  a  sta- 
tion at  Yakima  City  and  stop  its  trains  there.  Before  the  suit  was  deter- 
mined, Yakima  City  rapidly  retrograded,  and  the  town  of  North  Yakima 
rapidly  increased  in  size  at  its  expense,  and  became  the  principal  town  in 
the  county  and  was  made  the  county  seat.  There  were  other  stations  on 
the  road  which  furnished  sufficient  facilities  for  the  country  south  of 
North  Yakima.  It  was  also  shown  that  a  station  at  Yakima  City  would 
not  pay  expenses,  and  that  the  earnings  of  this  division  of  the  road  were 
insufficient  to  pay  its  running  expenses.  It  appeared  that  the  passenger 
and  freight  traffic  of  the  people  living  in  the  surrounding  country,  consid- 
ering them  as  a  community,  would  be  better  accommodated  at  North  Ya- 
kima than  at  Yakima  City.  I/M,  that  the  writ  of  mandamus  should  not 
issue.  Reversing  Northern  Pac.  R.  Co.  v.  Territory.  29  Am.  &  Eng.  R. 
Cas.  82. 
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Mandamus  to  Compel  a  Railroad  Company  to  Do  a  Particular  Act  in 
constructing  its  road  or  buildings,  or  in  running  its  trains,  will  lie  only 
when  there  is  a  specific  duty  on  its  part  to  do  that  act»  and  dear  proof  of 
a  breach  of  that  duty. 

Same — Petition— In  whose  Name  to  be  Presented. — A  petition  for  maii- 
liamus  to  compel  a  railroad  company  to  perform  a  definite  duty  to  the 
public  which  it  has  distinctly  manifested  an  intention  not  to  perform,  is 
rightly  presented  in  the  name  of  the  state  at  the  relation  of  its  prosecuting 
attorney  and  without  previous  demand. 

Brewer,  Field,  and  Harlan,  J  j.,  dissenting. 

In  error  to  the  Supreme  Court  of  the  Territory  of  Wash- 
ington. 

A  petition  in  the  name  of  the  Territory  of  Washington,  at 
the  relation  of  the  prosecuting  attorney  for  the  county  of 
Yakima  and  four  other  counties  in  the  territory,  was  filed  in 
the  district  court  of  the  fourth  judicial  district  of  the  terri- 
tory  on  February  20,  1885,  for  a  mandamus  to  compel  the 
Northern  Pacific  Railroad  Company  to  erect  and  maintain 
a  station  at  Yakima  city,  on  the  Cascade  branch  of  its  rail- 
road, extending  from  Pasco  junction,  on  the  Columbia  river, 
up  the  valley  of  the  Yakima  river,  and  through  the  county 
of  Yakima,  towards  Puget  sound,  and  to  stop  its  trains  there 
to  receive  and  deliver  freight,  and  to  receive  and  let  off  pas- 
sencrcrs. 

The  Northern  Pacific  Railroad  Company  was  incorpo- 
rated by  act  of  congress  of  July  2,  1864,  chap.  217,  and  was 
thereby  "authorized  and  empowered  to  lay  out,  locate,  con- 
struct, furnish,  maintain,  and  enjoy  a  continuous  railroad  and 
telegraph  line,  with  the  appurtenances,  namely,  beginning  at  a 
I)oint  on  Lake  Superior,  m  the  state  of  Minnesota  or  Wis- 
consin, thence  westerly,  by  the  most  eligible  railroad  route, 
as  shall  be  determined  by  said  company,  within  the  territory 
of  the  United  States,  on  a  line  north  of^the  forty-fifth  degree 
of  latitude,  to  some  point  on  Puget's  sound,  with  a  branch, 
via  the  valley  of  the  Columbia  river,  to  a  point  at  or  near 
Portland,  in  the  state  of  Oregon,  leaving  the  main  trunk  line 
at  the  most  suitable  place,  not  more  than  three  hundred 
miles  from  its  western  terminus,  and  is  hereby  vested  with 
all  the  powers,  privileges,  and  immunities  necessary  to  carry 
into  effect  the  purposes  of  this  act  as  herein  set  forth."  By 
<$  5  of  its  charter  it  was  enacted  "  that  said  Northern  Pacific 
Railroad  shall  be  constructed  in  a  substantial  and  workman- 
like manner,  with  all  the  necessary,  draws,  culverts,  bridges, 
viaducts,  crossings,  turnouts,  stations,  and  watering  places, 
and  all  other  appurtenances,  including  furniture  and  rolling 
stock,  equal  in  all  respects  to  railroads  of  the  first  class  when 
prepared  for  business,  with  rails  of  the  best  quality,  manu- 
factured  from  American  iron;  and  a  uniform  gauge  shall  be 
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established  throughout  the  entire  length  of  the  road/'  And 
by  §  20  it  was  enacted  "  that  the  better  to  accomplish  the 
object  of  this  act,  namely,  to  promote  the  public  interest  and 
welfare  by  the  construction  of  said  railroad  and  telegraph 
line,  and  keeping  the  same  in  working  order,  and  to  secure 
to  the  government  at  all  times,  (but  particularly  in  time  of 
war)  the  use  and  benefits  of  the  same  for  postal,  military, 
and  other  purposes,  congress  may,  at  any  time,  having  due 
regard  for  the  rights  of  said  Northern  Pacitic  Railroad  Com- 
pany, add  to,  alter,  amend,  or  repeal  this  act."  13  St.  366, 
368,  372. 

The  petition  set  forth  at  length  the  size  and  importance  of  Ya- 
kima city  and  its  need  of  railroad  accommodations ;  alleged 
that  it  was  the  county  seat  of  Yakima  county,  a  county  having 
more  than  4,000  inhabitants,  and  had  a  court  house  where 
courts  of  the  United  States  and  of  the  territory  were  held, 
and  a  United  States  land  office ;  that  the  defendfant  had  re- 
fused to  establish  a  freight  and  passenger  station  or  to  stop 
its  trains  at  Yakima  city,  but  was  building  a  freight  and  pas- 
senger station  and  stopping  its  trains  at  the  rival  town  of 
North  Yakima,  four  miles  further  north,  which  it  had  laid 
out  on  its  own  unimproved  land,  and  was  ruining  Yakima 
city  for  the  purpose  of  enhancing  the  value  of  its  own  town 
site. 

The  answer,  filed  June  i,  1885,  said  nothing  as  to  the  court 
house ;  admitted  that  at  the  time  of  filing  the  petition  there 
was  a  United  States  land  office  at  Yakima  jcity,  but  alleged 
that  it  had  since  been  removed  by  order  of  the  president  of 
the  United  States  to  North  Yakima ;  admitted  that  Yakima 
city  heretofore  had  500  inhabitants,  but  alleged  that  since 
the  construction  of  the  defendant's  railroad  two-thirds  of 
them  had  removed  with  their  houses  and  other  buildings  to 
North  Yakima,  and  others  were  continuall)^  abandoning  it, 
and'  no  buildings  or  business  were  replacing  those  tsiken 
away;  denied  that  it  had  laid  out  the  town  of  North  Yakima 
for  the  purpose  of  enhancing  the  value  of  its  own  property, 
or  for  the  purpose  of  injuring  the  property  of  any  other  per- 
son, town,  or  city ;  and  alleged  that  there  was  not  business 
enough  to  warrant  more  than  one  station  on  this  part  of  its 
road,  and  that  North  Yakima  was  a  much  larger  and 
more  prosperous  town  than  Yakima  city  ever  was,«and  was 
a  more  convenient  point  for  the  people  of  the  neighboring 
valleys,  who  were  more  than  fifteen  times  as  many,  and  had 
more  than  fifteen  times  as  much  taxable  property  as  the 
people  living  in  Yakima  city  and  its  immediate  vicinity. 

The  parties  also  made  allegations  and  denials,  and  (after 
the  filing  of  a  replication  not  copied  in  the  record)  intro- 
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ihiccd  evidence  at  the  trial  by  a  jury  as  to  the  matters  after, 
wards  stated  in  the  special  verdict,  which  was  returned 
October  17,  1885,  in  answer  to  46  questions  submitted  by  the 
court,  and  was  in  substance  as  follows: 

In  January,  1885,  ^he  defendant  carried  freight  and  pas- 
senn^ers  for  hire  on  its  railroad  to  and  from  Yakima  city,  and 
kept  an  ai^ent  there  who  attended  to»the  freight  and  sold 
tickets  to  passengers;  but  before  February  20,  1885,  havino^ 
completed  its  road  to  North  Yakima,  it  ceased  to  stop  its 
trains  at  Yakima  city,  and  established  a  freight  and  passen- 
ger station  at  North  Yakima,  and  pursuant  to  §  4  of  its  char- 
ier, tendered  its  road  to  the  United  States  as  fully  completed 
and  equipped  from  Pasco  junction  to  or  beyond  Yakima  city, 
and  caused  to  be  appointed  by  the  president  of  the  United 
States  commissioners  to  examine  and  report  on  the  condition 
of  the  roail.  On  March  16,  1885,  that  part  of  its  road  from 
Pasco  junction  by  Yakima  city  to  North  Yakima  had  not 
been  turned  over  to  the  operating  department  of  the  com- 
pany, but  the  freight  and  passenger  trains  were  not  run  as 
subordinate  to  the  construction  01  the  road. 

In  January,  1885,  Yakima  city  was  the  oldest  and  largest 
town,  and  the  most  important  business  centre,  on  the  Cas- 
cade branch  of  the  defendant's  railroad,  between  the  Colum- 
bia river  and  Puget  sound.  On  February  20,  1885,  and  when 
the  defendant  built  and  operated  its  road  to  Yakima  city, 
the  amount  of  business  done  at  Yakima  city  annually  was 
$250,000,  its  population  was  500,  and  there  was  no  other 
town  or  business  centre  of  any  importance  in  Yakima  county. 

On  October  17,  1885,  Yakima  city  was  the  largesttown  and 
the  most  important  business  centre  in  the  county  except  the 
town  of  North  Yakima;  the  population  of  Yakima  city  was 
150;  there  were  seventy  children  attending  school  there; 
and  it  had  two  hotels,  a  flour  mill,  thirteen  stores  and  places 
of  business,  twenty-seven  ^welling  houses,  and  but  a  limited 
amount  of  industries  requiring  railroad  facilities.  The 
amount  of  business  furnished  by  Yakima  city  to  the  defend- 
ant over  that  portion  of  its  road  between  Pasco  junction 
and  North  Yakima  in  the  summer  of  1885  was  in  June 
16,000  pounds,  in  July  4,000  pounds,  in  August  none,  in  Sep- 
tember 2,400  pounds,  in  October  none;  and  during  that 
period  no  product  of  Yakima  city  or  the  country  adjoining 
was  furnished  by  any  one  to  be  carried  over  the  defendant's 
road. 

There  is  a  safe  and  a  suitable  place  for  a  freight  and  pas- 
senger station  in  Yakima  city  on  the  line  of  the  defendant's 
road,  and  the  defendant  has  the  ability  to  construct  and 
nuiintain   such   a  station  there,  with    freight  and  passenger 
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facilities.  If  the  defendant  had  done  so,  Yakima  city  would 
have  retained  its  former  size  and  importance.  No  demand 
was  ever  made  upon  the  defendant  for  the  establishment  of 
a  freight  and  passenger  station  there.  The  expense  of  con- 
structing and  fitting  for  practical  use  a  station  and  ware- 
house at  Yakima  city  would  be  about  $8,000,  and  of  keeping 
the  requisite  agents  there  $150  a  month.  The  wear  and  tear 
and  cost  of  stopping  a  train  at  a  station  is  $1. 

The  passenger  and  freight  traffic  of  the  people  living  in 
the  valfe3rs  of  the  streams  entering  the  Yakima  river  at  and 
near  Yakima  city  and  North  Yakima,  considering  them  as  a 
community,,  would  be  better  accommodated  at  North  Ya- 
kima than  at  Yakima  city.  There  are  other  stations  for  re- 
ceiving freight  and  passengers  on  that  part  of  the  defend- 
ant's railroad  extending  from  Pasco  junction  to  North  Ya- 
kima, called  "  Yakima  Division,"  furnishing  sufficient  facili- 
ties for  all  the  country  below  North  Yakima;  and  the  earn- 
ings of  that  division  are  not  sufficient  to  pay  its  running  ex- 
penses. 

On  the  verdict  of  the  jury  and  the  admissions  in  the  plead- 
ings, each  party  moved  for  judgment ;  and  on  April  23, 
1886,  the  district  court  ordered  a  peremptory  mandamus  to 
issue,  in  accordance  with  the  prayer  of  the  petition.  The 
record  showed  that  the  district  court  during  the  previous  pro- 
ceeding in  the  case  was  held  at  Yakima  city,  but  at  the  time  of 
rendering  judgment  was  held  at  North  Yakima,  to  which 
the  county  seat  and  the  court  house  had  been  removed  pur- 
suant to  the  statute  of  the  territory  of  January  9, 1886.  Laws 
Wash.  T.,  1885-86,  pp.  57,  457.  On  appeal  to  the  supreme 
court  of  the  territory,  the  judgment  of  the  district  court  was 
affirmed.  3  Wash.  T.  303,  29  Am.  &  Eng.  R.  Cas.  82.  The 
defendant  thereupon  sued  out  this  writ  of  error,  and  as- 
signed the  following  errors : 

**  First.  That  the  proceedings  were  not  commenced  by  the 
proper  relator,  or  in  the  name  or  on  behalf  of  the  real  party 
in  interest. 

"  Second.  That  Yakima  city  is  the  real  party  in  interest. 

**  Third.  The  application  and  petition  do  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action. 

"  Fourth.  Th©  findings  of  the  jury  are  not  sufficient  to  sus- 
tain, and  are  inconsistent  with,  the  judgment  rendered  there- 
on by  the  court. 

"  Pifth.  The  jurj  found  that  existing  depot  and  stations  be- 
tween North  Yakima  and  Pasco  furnishea  sufficient  railroad 
station  facilities. 

"  Sixth.  The  jury  found  affirmatively  that  the  railroad,  at 
the  time  of  the  application  and  the  return  thereto,  was  in 
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the  hands  of  railroad  contractors  and  the  construction  de- 
partment. 

''Seventh.  That  the  business  furnished  said  railroad  com- 
pany by  said  Yakima  city  and  its  people,  and  transacted  at 
said  Yakima  city  by  said  railroad,  was  not  sufficient  to  pay 
the  running  expenses  of  a  station  at  said  place. 

''Eighth.  The  jury  found  that  no  demand  whatever  was 
ever  made  upon  the  Northern  Pacific  Railroad  Company  for 
the  said  station  or  other  depot  facilities  mentioned  in  the 
said  application  and  the  judgment  of  said  court. 

**  Ninth.  No  facts  are  found  showing  any  necessity  for 
other  or  additional  stations  and  facilities  than  those  already 
furnished. 

"  Tenth,  The  charter  of  the  Northern  Pacific  Railroad 
Company  vests  in  said  company  a  discretionary  power  in 
reference  to  locating  and  constructing  and  maintaining  its 
stations. 

"  Eleventh.  That  the  matters  set  forth  in  the  applicatioR 
and  findings  by  the  jury  are  not  matters  which  the  law  spe- 
cially enjoins  as  a  duty  resulting  from  an  office,  trust,  or  sta- 
tion. 

**  Twelfth.  That  the  judgment  affirming  the  judgment  of 
the  district  court  rendered  on  the  findings  of  the  jury,  and 
the  writ  thereon,  are  vague,  uncertain,  and  insufficient,  in 
not  directing  and  defining  what  said  Northern  Pacific  Rail- 
road Company  was  to  do  under  said  judgment  and  writ, 
especially  as  to  the  character,  kind,  and  class  of  facilities  to 
be  furnished,  and  requires  an  impossibility  in  this,  to  wit. 
that  said  station  be  constructed  immediately.** 

James  Mc Naught,  A.  H,  Garland,  and  H.j.  May,  for  plaint- 
iff in  error. 

Gray,  J. — A  writ  of  mandamus  to  compel  a  railroad  corpo- 

ration  to  do  a  particular  act  in  constructing  its  road  or 

buildings,  or  in  running  its  trains,  can  be  issued 

MaadaMM  to  only  when  there  is  a  specific  legal  duty  on  its  part 

JJIJli^^fJ^J  to  do  that  act,  and  clear  proof  of  a  breach  of  that 

duty. 

If,  as  in  Union  Pac.  R.  v.  Hall,  91  U.  S.  343,  the  charter  ot 
a  railroad  corporation  expressly  requires  it  to  maintain  its  rail- 
road as  a  continuous  line,  it  may  be  compelled  to  do  so  by 
mandamus.  So  if  the  charter  requires  the  corporation  to  con- 
struct its  road  and  to  run  its  cars  to  a  certain  point  on  tide 
water,  (as  was  held  to  be  the  case  in  State  v.  Hartford  &N.  H- 
R.,  29  Conn.  538,)  and  it  has  so  constructed  its  road  and  used  it 
for  years,  it  may  be  compelled  to  continue  to  do  so.  And 
mandamus  will  lie  to  compel  a  corporation  to  build  a  bridge 
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in  accordance  with  an  express  requirement  of  statute.  New 
Orleans,  M.  &  T.  R.  v.  Mississippi,  112  U.  S.  12,  20  Am.  & 
Eng.  R.  Cas.  510;  People  v.  Boston  &  A.  R.,  70  N.  Y.  569. 

But  if  the  charter  of  a  railroad  corporation  simply  author- 
izes the  corporation,  without  requiring  it,  to 'construct  and 
maintain  a  railroad  to  a  certain  point,  it  has  been  held  that 
it  cannot  be  compelled  by  mandamus  to  complete  or  to  main- 
tain its  road  to  that  point  when  it  would  not  be  remunera- 
tive. York  &  N.  iM.  R.  Co.  v.  Queen,  i  El.  &  Bl.  858;  Id, 
874;  Com.  z/.  Fitchburg  R.,  12  Gray,  (Mass.),  180;  State  v. 
Southern  Minn.  R.,  18  Minn.  40,  (Gil.  21.) 

The  difficulties  in  the  way  of  issuing  a  mandamus  to  compel 
the  maintenance  of  a  railroad  and  the  running  of  trains  to  a 
terminus  fixed  by  the  charter  itself  are  much  in-  Ha«dama»  to 
creased  when  it  is  sought  to  compel  the  corpora-  eompei  erec- 
tion to  establish  or  to  maintain  a  station  and  to  ^iom  ef  lu- 
stop  its  trains  at  a  particular  place  on  the  line  of  **•'' 
its  road.  The  location  of  stations  and  warehouses  for  re- 
ceiving and  delivering  passengers  and  freight  involves  a 
comprehensive  view  ofthe  interests  of  the  public,  as  well  as 
of  the  corporation  and  its  stockholders,  and  a  consideration 
of  many  circumstances  concerning  the  amount  of  population 
and  business  at  or  near  or  within  convenient  access  to  one 
point  or  another,  which  are  more  appropriate  to  be  deter- 
mined by  the  directors,  or,  in  case  of  abuse  of  their  discre- 
tion, by  the  legislature,  or  by  administrative  boards  intrust- 
ed bjr  the  legislature  with  that  duty,  than  by  the  ordinary 
judicial  tribunals. 

The  defendant's  charter,  after  authorizing  and  empower- 
ing it  to  locate,  construct  and  maintain  a  continuous  railroad 
"  by  the  most  eligible  route,  as  shall  be  determined  by  said 
company/*  within  limits  described  in  the  broadest  way,  both 
as  to  the  terminal  points  and  as  to  the  course  and  direction 
of  the  road,  and  vesting  it  with  "  all  the  powers,  privileges, 
and  immunities  necessary  to  carry  into  effect  the  purposes 
of  this  act  as  herein  set  forth,"  enacts  that  the  road  "  shall 
be  constructed  in  a  substantial  and  workmanlike  manner, 
with  all  the  necessary  draws,  culverts,  bridges,  viaducts, 
crossings,  turnouts,  stations  and  watering  places  and  all 
other  appurtenances."  The  words  last  quoted  are  but  a  gen- 
eral expression  of  what  would  be  otherwise  implied  by  law, 
and  cover  all  structures  of  every  kind  needed  for  the  com- 
pletion and  maintenance  of  the  railroad.  They  cannot  be 
constructed  as  imposing  any  specific  duty,  or  as  controlling 
the  discretion  in  these  respects  of  a  corporation  intrusted 
with  such  large  discretionary  powers  upon  the  more  im- 
portant questions  of  the  course  and  the  termini  of  its  road. 

48  A.  &  E.  R.  Cas.— 31 
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The  contrast  between  these  general  words  and  the  specific 
requirements,  which  follow  in  the  same  section,  that  the 
rails  shall  be  manufactured  from  American  iron,  and  that  "a 
uniform  gauge  shall  be  established  throughout  the  entire 
length  of  the  road,"  is  significant. 

To  hold  that  the  directors  of  this  corporation,  in  deter- 
mining  the  number,  place  and  size  of  its  stations  and 
other  structures,  having  regard  to  the  public  convenience 
as  well  as  to  its  own  pecuniary  interests,  can  be  controlled 
by  the  courts  by  writ  of  mandamus^  would  be  inconsistent 
with  many  decisions  of  high  authority  in  analogous  cases. 

The  constitution  of  Colorado  of  1876,  art.  15,  §  4,  provided 
that  "all  railroads  shall  be  public  highways,  and  all  railroad 
companies  shall  be  common  carriers ;"   and  that 
raViowed.        "every   railroad   company   shall   have   the  right 
with  its  road  to  intersect,  connect  with,  or  cross 
any  other  railroad."     Section  6  of  the  same  article  was  as 
follows:     "All   individuals,   associations    and    corporations 
have  equal  rights  to  have  persons  and  property  transported 
over  any  railroad  in  this  state,  and   no  undue  or  unreason- 
able discrimination  shall  be  made  in  charg^es  or  facilities  for 
transportation  of  freight  or  passengers  within  the  state,  and 
no  railroad  company,  nor  any  lessee,  manager,  or  employe 
thereof,   shall  give   any  preference  to  individuals,  associa- 
tions, or  corporations  in  furnishing  car  or  motive  power." 
The  General  Laws  of  Colorado  of  1877,  chap.  19,  §  unau- 
thorized every  railroad  company  "to  cross,  intersect,  or  con- 
nect  its  railways  with  any  other  railway,"  "  to  receive  and 
convey  persons  and  property  on  its  railway,"  and  to  erect 
and  maintain  all  necessary  and  convenient  buildings  and  sta- 
tions, fixtures  and  machinery,  for  the  convenience  acconi- 
modation,  and  use  of  passengers,  freights,  and  business  inter- 
ests, or  which   may   be  necessary  for  the  construction  or 
operation  of  said  railway."     This  court  held  that  section  6 
of  article  15  of  the  constitution  of  Colorado  was  only  declar- 
atory of  the  common  law  ;  that  the  right  secured  by  section 
4  to  connect  railroads  was  confined  to  their  connection  as 
physical  structures  and  did  not  imply  a  connection  of  busi- 
ness with  business;  and  that  neither  (he  common  law,  nor 
the   constitution  and   statutes  of  Colorado,  compelled  one 
railroad  corporation  to  establish  a  station  or  to  stop  its  cars 
at  its  junction  with  the  railroad  of  another  corporation,  al- 
though it  had  established  a  union  station  with  the  connect- 
ing railroad  of  a  third  corporation,  and  had  made  provisions 
for  the  transaction  there  of  a  joint  business  with  that  cot- 
poration.     Chief  Justice  Waite,  in  delivering  the  opiniotv, 
said :     "  No   statute   requires    that    connected    roads    sha\\ 
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adopt  joint  stations,  or  that  one  railroad  company  shall  stop 
at  or  make  use  of  the  station  of  another.  Each  company  in 
the  state  has  the  legal  right  to  locate  its  own  stations,  and, 
so  far  as  statutory  regulations  are  concerned,  is  not  required 
to  use  any  other.  A  railroad  company  is  prohibited,  both 
by  the  common  law  and  by  the  constitution  of  Colorado, 
from  discriminatinfif  unreasonably  in  favor  of  or  against  an- 
other company  seeKing  to  do  business  on  its  road  ;  but  that 
does  not  necessarily  imply  that  it  must  stop  at  the  junction  of 
one  and  interchange  business  there  because  it  has  established 
joint  depot  accommodations  and  provided  facilities  for  do- 
ing a  connecting  business  with  another  company  at  another 
place.  A  station  may  be  established  for  the  special  accom- 
modation of  a  particular  customer ;  but  we  have  never  heard 
it  claimed  that  every  other  customer  could,  by  a  suit  in 
equity,  in  the  absence  of  a  statutory  or  contract  right,  com- 
pel the  company  to  establish  a  like  station  for  his  special  ac- 
commodation at  some  other  place.  Such  matters  are,  and 
always  have  been,  proper  subjects  for  legislative  considera- 
tion, unless  prevented  by  some  charter  contract ;  but,  as  a 
general  rule,  remedies  for  injustice  of  that  kind  can  only  be 
obtained  from  the  legislature.  A  court  of  chancery  is  not, 
any  more  than  is  a  court  of  law,  clothed  with  legislative 
power."  Atchison,  T.  &  S.  F.  R.  Co.  v.  Denver  &  N.  O.  R. 
Co.,  no  U.  S.  667,  681,  6»2,  16  Am.  &  Eng.  R.  Cas.  57. 

The  court  of  appeals  of  New  York,  in  a  very  recent  case, 
refused  to  grant  a  mandamus  to  compel  a  railroad  corpora- 
tion to  construct  and  maintain  a  station  and  warehouse  of 
sufficient  capacitjr  to  accommodate  passengers  and  freight  at 
a  village  containing  1,200  inhabitants,  and  furnishing  to  the 
defendant  at  its  statijn  therein  a  large  freight  and  passenger 
business,  although  it  was  admitted  that  its  present  building 
at  that  place  was  entirely  inadequate ;  that  the  absence  of  a 
suitable  one  was  a  matter  of  serious  damage  to  large  num- 
bers of  persons  doing  business  at  that  station ;  that  the  rail- 
road commissioners  of  the  state,  after  notice  to  the  defend- 
ant, had  adjudged  and  recommended  that  it  should  construct 
a  suitable  building  there  within  a  certain  time ;  and  that  the 
defendant  had  failed  to  take  any  steps  in  that  direction,  not 
for  want  of  means  or  ability,  but  because  its  directors  had 
decided  that  its  interests  required  it  to  postpone  doing  so. 
The  court,  speaking  by  Judge  Danforth,  while  recognizing 
that  "a  plainer  case  could  hardly  be  presented  of  a  deliber- 
ate and  intentional  disregard  of  the  public  interest  and  the 
accommodation  of  the  public,"  yet  held  that  it  was  powerless 
to  interpose,  because  the  defendant,  as  a  carrier,  was  under 
no  obligation,  at  common  law,  to  provide  warehouses  for 
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freight  offered,  or  station  houses  for  passengers  waiting 
transportation,  and  no  such  duty  was  imposed  by  the  statutes 
authorizing  companies  to  construct  and  maintain  railroads 
**  for  public  use  in  the  conveyance  of  persons  and  property," 
and  to  erect  and  maintain  all  necessary  and  convenient  build- 
ings and  stations  *•  for  the  accommodation  and  use  of  their 
passengers,  freight  and  business,"  and  because,  under  the 
statutes  of  New  York,  the  proceedings  and  determinations 
of  the  railroad  commissioners  amounted  to  nothing  more  than 
an  inquest  for  information,  and  had  no  effect  beyond  advice 
to  the  railroad  company  and  suggestion  to  the  legislature, 
and  could  not  be  judicially  enforced.  The  court  said:  "As 
the  duty  sought  to  be  imposed  upon  the  defendant  is  not  a 
specific  duty  prescribed  by  statute,  either  in  terms  or  by  rea- 
sonable construction,  the  court  cannot,  no  matter  how  ap- 
rarent  the  necessity,  enforce  its  performance  by  mandamus. 
t  cannot  compel  the  erection  of  a  station  house,  nor  the  en- 
largement of  one."  "As  to  that,  the  statute  imports  an  au- 
thority only,  not  a  command,  to  be  availed  of  at  the  option 
of  the  company  in  the  discretion  of  its  directors,  who  are  em- 

Cowered  by  statute  to  manage  *  its  affairs,*  among  which  must 
e  classed  the  expenditure  of  money  for  station  buildings  or 
other  structures  tor  the  promotion  of  the  convenience  of  the 
public,  having  regard  also  to  its  own  interest.  With  the  ex- 
ercise of  that  discretion  the  legislature  only  can  interfere. 
No  doubt,  as  the  respondent  urges,  the  court  may  by  manda- 
mus also  act  in  certam  cases  affecting  corporate  matters,  but 
only  where  the  duty  concerned  is  specific  and  plainly  im- 
posed upon  the  corporation."  "  Such  is  not  the  case  before 
us.  The  grievance  complained  of  is  an  obvious  one,  but  the 
burden  01  removing  it  can  be  imposed  upon  the  defendant 
only  by  legislation.  The  legislature  created  the  corporation 
upon  the  theory  that  its  functions  should  be  exercised  forthe 

Eublic  benefit.  It  may  add  other  regulations  to  those  now 
inding  it,  but  the  court  can  interfere  only  to  enforce  a  duty 
declared  by  law.  The  one  presented  in  this  case  is  not  of 
that  character ;  nor  can  it  by  any  fair  or  reasonable  construc- 
tion be  implied."  People  v.  New  York,  L.  E.  &  W.  R.,  104 
N.  Y.  58,  66,  67,  29  Am.  &  Eng.  R.  Cas.  480. 

In  Com.  V,  Eastern  R.,  the  supreme  judicial  court  of  Mas- 
sachusetts, in  holding  that  a  railroad  corporation,  whose  char- 
ter was  subject  to  amendment,  alteration,  or  repeal  at  the 
pleasure  of  the  legislature,  might  be  required  oy  a  subse- 
quent statute  to  construct  a  station  and  stop  its  trains  at  a 
particular  place  on  its  road,  said :  "  If  the  directors  of  a  rail- 
road were  to  find  it  for  the  interest  of  the  stockholders  to  re- 
fuse to  carry  any  freight  or  passengers  except  such  as  they 
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might  take  at  one  end  of  the  road  and  carry  entirely  through 
to  the  other  end,  and  were  to  refuse  to  establish  any  way  sta- 
tions, or  do  any  way  business  for  that  reason,  though  the 
road  passed  for  a  long  distance  through  a  populous  part  of 
the  state,  this  would  be  a  case  manifestly  requiring  and  au- 
thorizing legislative  interference  under  the  clause  in  ques- 
tion ;  and  on  the  same  ground,  if  they  refuse  to  provide  rea- 
sonable accommodation  for  the  people  of  any  smaller  locality, 
the  legislature  may  reasonably  alter  and  modify  the  discre- 
tionary power  which  the  charter  confers  upon  the  directors, 
so  as  to  make  the  duty  to  provide  the  accommodation  ab- 
solute. Whether  a  reasonable  ground  for  interference  is 
presented  in  any  particular  case  is  for  the  legislature  to 
determine,  and  their  determination  on  this  point  must  be 
conclusive.**     103  Mass.  254,  258. 

Upon  the  same  principle,  the  supreme  judicial  court  of 
Maine  compelled  a  railroad  corporation  to  build  a  station  at 
a  specified  place  on  its  road  in  accordance  with  an  order  of 
railroad  commissioners,  expressly  empowered  by  the  stat- 
utes of  the  state  to  make  such  an  order,  and  to  apply  to  the 
court  to  enforce  it.  Laws  Me.  1871,  chap.  204;  Railroad 
Com.  V.  Portland  &  O.  R.  Co.,  63  Me.  270. 

In  Southeastern  R.  Co.  v.  Commissioners,  a  railway  com- 

fan^  was  held  by  Lord  Chancellor  Selborne,  Lord  Chief 
ustice  Coleridge  and  Lord  Justice  Brett,  in  the  English 
court  of  appeal,  to  be  under  no  obligation  to  establish  sta- 
tions at  any  particular  place  or  places  unless  it  thought  fit  to 
do  so,  and  was  held  bound  to  afford  improved  facilities  for 
receiving,  forwarding  and  delivering  passengers  and  goods 
at  a  station  once  established  and  used  for  the  purpose  of  traf- 
fic only  so  far  as  it  had  been  ordered  to  afford  them  by  the 
railway  commissioners,  within  powers  expressly  conferred  by 
act  of  parliament.    6  Q.  B.  Div.  586,  592. 

The  decision  in  State  v.  Republican  Valley  R.  Co.,  17  Neb. 
647,  22  Am.  &  Eng.  R.  Cas.  500,  cited  in  the  opinion  below, 
proceeded  upon  the  theory  (inconsistent  with  the  judgments 
of  this  court  in  Atchison,  T.  &  S.  F.  R.  Co.  v,  Denver  &  N. 
O.  R.  Co.,  and  of  the  court  of  appeals  of  New  York  in  Peo- 
pie  V.  Railroad  Co.,  above  statea),  that,  independently  of  any 
statute  requirements,  a  railroad  corporation  might  oe  com- 
pelled to  establish  a  station  and  to  stop  its  trains  at  any  point  ^ 
on  the  line  of  its  road  at  which  the  court  thought  it  rea- 
sonable  that  it  should. 

The  opinions  of  the  supreme  court  of  Illinois,  though  go-' 
ing  further  than  those  of  most  other  courts  in  favor  01  issu- 
ing writs  of  mandamus  to  railroad  corporations,  afford   no 
countenance  for  granting  the  writ  in  the  case  at  bar.     In 
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People  V.  Louisville  &  N.  R.  Co.,  120  111.  48,  a  mandamus  y/2iS 
issued  to  compel  the  company  to  run  all  its  passenger  trains 
to  a  station  wnich  it  had  once  located  and  used  in  a  town 
made  a  terminal  point  by  the  charter,  and  which  was  a 
county  seat,  because  the  corporation  had  no  legal  power  to 
change  its  location,  and  was  required  by  statute  to  stop  all 
trains  at  a  county  seat.  In  People  v.  Chicago  &  A.  R.  Co.. 
130  111.  175,  40  Am.  &  Eng.  R.  Cas.  352,  in  which  a  mandamus 
was  granted  to  compel  a  railroad  company  to  establish  and 
maintain  a  station  in  a  certain  town,  the  petition  for  the  writ 
alleged  specific  facts  making  out  a  clear  and  strong  case 
of  public  necessity,  and  also  alleged  that  the  accommo- 
dation of  the  public  living  in  or  near  the  town  required,  and 
long  had  required,  the  establishment  of  a  station  on  the  line 
of  the  road  within  the  town;  and  the  decision  was  that  a  de- 
murrer to  the  petition  admitted  both  the  specific  and  the  gen- 
eral allegations,  and  must  therefore  be  overruled.  The  court. 
at  pages  182, 183  (130  III.),  of  that  case,  and  again  in  Mobile  & 
O.  R.  Co.  V.  People,  132  III.  559,  571,  42  Am.  &  Eng.  R.  Cas. 
671,  said:  "It  is  undoubtedly  the  rule  that  railway  com- 
panies, in  the  absence  of  statutory  provisions  limiting  and  re- 
stricting their  powers,  are  vested  with  a  very  broad  discre- 
tion  in  the  matter  of  locating,  constructing  and  operatin^^ 
their  railways,  and  of  locating  and  maintaining  their  freight 
and  passenger  stations.  This  discretion,  however,  is  notab- 
solute,  but  is  subject  to  the  condition  that  it  must  be  exer- 
cised in  good  faith,  and  with  a  due  regard  to  the  necessities 
and  convenience  of  the  public."  But  in  the  latter  case  the 
court  also  said  :  "  The  company  cannot  be  compelled,  on  the 
one  hand,  to  locate  stations  at  points  where  the  cost  of  main- 
taining them  will  exceed  the  profits  resulting  therefrom  to  the 
company,  nor  allowed,  on  the  other  hand,  to  locate  them  so 
far  apart  as  to  practically  deny  to  communities  on  the  line  o. 
the  road  reasonable  access  to  its  use.  The  duty  to  maintain 
or  continue  stations  must  manifestly  rest  upon  the  same  prin- 
ciple, and  a  company  cannot,  therefore,  be  compelled  to  main- 
tain  or  continue  a  station  at  a  point  when  the  welfare  of  the 
company  and  the  community  in  general  requires  that  it 
should  be  changed  to  some  other  point."  Page  570,  132  I'J 
**  The  rule  has  been  so  often  announced  by  this  court  that  it 
is  unnecessary  to  cite  the  cases,  that  a  mandamus  will  never 
be  awarded  unless  the  right  to  have  the  thing  done  which  is 
sought  is  clearly  established."  Page  572,  132  111.  And  upot 
these  reasons  the  writ  was  refused. 

Section  691  of  the  Code  of  Washington  Territory  of  i88ij{ol- 
lowing  the  common  law,  which  defines  the  cases  in  a  writ  01 
mandamus  may  issue  as  "  to  any  inferior  court,  corporation, 
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board,  officer  or  person  to  compel  the  performance  of  an  act 
which  the  law  specially  enjoins  as  a  duty  resulting 
from  an  office,  trust  or  station."  By  the  same  Code,  pr^fUtoV.. 
in  mandamus,  as  in  civil  actions,  issues  of  fact  may 
be  tried  by  a  jury ;  the  verdict  may  be  either  general  or 
special,  and,  if  special,  may  be  in  answer  to  questions  sub- 
mitted by  the  court ;  and  material  allegations  of  the  plaintiff 
not  denied  by  the  answer,  as  well  as  material  allegations  of 
new  matter  in  the  answer  not  denied  in  the  replication,  are 
deemed  admitted,  but  a  qualified  admission  cannot  be  ayailed 
of  by  the  other  party,  except  as  qualified.  Sections  103,  240, 
242,  694,  696;  Bl-eemer  v.  Burgess,^  Wash.  T.  290,  296;  Gil- 
dersleeve  v,  Landon,  73  N.  Y.  609.  The  replication  filed  in 
this  case,  not  being  copied  in  the  record  sent  up,  may  be  as- 
sumed, as  most  favorable  to  the  defendant  in  error,  to  have 
denied  all  allegations  of  new  matter  in  the  answer. 

The  leading  facts  of  this  case,  then,  as  appearing  by  the 
special  verdict,  taken  in  connection  with  the  admissions,  ex- 

?rcss  or  implied,  in  the  answer,  are  as  follows : 
'he  defendant  at  one  time  stopped  its  trains  at 
Yakima  city,  but  never  built  a  station  there,  and,  after  com- 
pleting its  road  four  miles  further,  to  North  Yakima,  estab- 
lished a  freight  and  passenger  station  at  North  Yakima. 
which  was  a  town  laid  out  by  the  defendant  on  its  own  un- 
improved land,  and  thereupon  ceased  to  stop  its  trains  at 
Yakima  city.  In  consequence,  apparently,  01  this,  Yakima 
city,  which  at  the  time  of  filing  the  petition  for  mandamus 
was  the  most  important  town,  in  population  and  business,  in 
the  county,  rapialy  dwindled,  and  most  of  its  inhabitants  re- 
moved to  North  Yakima,  which  at  the  time  of  the  verdict 
had  become  the  largest  and  most  important  town  in  the 
county.  No  other  specific  facts  as  to  Nqrth  Yakima  are  ad- 
mitted by  the  parties  or  found  by  the  jury.  The  defendant 
could  build  a  station  at  Yakima  city,  but  the  cost  of  building 
one  would  be  $8,000,  and  the  expense  of  maintaining  it  $150  a 
month,  and  the  earnings  of  the  whole  of  this  division  of  the 
defendant's  road  are  insufficient  to  pay  its  running  expenses. 
The  special  verdict  includes  an  express  finding  (which  ap- 
pears to  lis  to  be  of  pure  matter  of  fact,  inferred  from  various 
circumstances,  some  of  which  are  evidently  not  specially 
found,  and  to  be  in  no  sense,  as  assumed  by  the  court  below, 
a  conclusion  of  law),  that  there  are  other  stations  for  receiv- 
ing freight  and  passengers  between  North  Yakima  and  Pasco 
junction,  which  furnish  sufficient  facilities  for  the  country 
south  of  North  Yakima,  which  must  include  Yakima  city,  as 
well  as  an  equally  explicit  finding  (which  appears  to  have 
been  wholly  disregarded  by  the  court  below),  that  the  pas- 
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senger  and  freight  traffic  of  the  people  living  in  the  surround- 
ing country,  considering  them  as  a  community,  would  be  bet- 
ter accommodated  by  a  station  at  North  Yakima  than  by  one 
at  Yakima  city.  It  also  appears  of  record  that,  after  the 
verdict  and  before  the  district  court  awarded  the  writ  of 
niandamuSj  the  count}'  seat  was  removed,  pursuant  to  an  act 
of  the  territorial  legislature,  from  Yakima  city  to  North  Ya- 
kima. 

The  mandamus  prayed  for  being  founded  on  a  suggestion 
that  the  defendant  had  distinctly  manifested  an  intention  not 
to  perform  a  definite  duty  to  Ihe  public,  required 
p«tttieB-  Qf  It  by  law,  the  petition  was  rightly  presented  in 
l!lJL***  ^^^  name  of  the  territory  at  the  relation  of  its  pros- 
ecuting attorney,  (Attorney  General  v.  Boston, 
123  Mass.  460,  479;  Code  Wash.  T.  §  2171 ;)  and  no  demand 
upon  the  defendant  was  necessary  before  applying  for  the 
writ,  (Com.  v,  Allegheny  Commissioners,  37  Pa.  St.  237; 
State  z/.  Board  of  Finance,  38  N.  J.  Law,  259;  Mottu  v.  Prim- 
rose, 23  Md.  482 ;  Attorney  General  v,  Boston,  123  Mass.  460, 

477-) 

But  upon  the  facts  found  and  admitted  no  sufficient  case 
is  made  for  a  writ  of  mandamus,  even  if  the  court  could  un- 
der  any  circumstances  issue  such  a  writ  for  the 
Ne  eAM  aiftd«  purpose  Set  forth  in  the  petition.  The  fraudulent 
■■■■T****  ^^^  wrongful  intent  charged  against  the  defend- 
ant in  the  petition  is  denied  in  the  answer,  and  is 
not  found  by  the  jury.  The  fact  that  the  town  of  North 
Yakima  was  laid  out  by  the  defendant  on  its  own  land  can- 
not impair  the  right  of  the  inhabitants  of  that  town,  when- 
ever they  settled  there,  or  of  the  people  of  the  surrounding 
country,  to  reasonable  access  to  the  railroad.  No  ground  is 
shown  for  requiring  the  defendant  to  maintain  stations  both 
at  Yakima  city  and  at  North  Yakima ;  there  are  other  sta- 
tions furnishing  sufficient  facilities  for  the  whole  country 
from  North  Yakima  southward  to  Pasco  Junction;  the  earnings 
of  the  division  of  the  defendant's  road  between  those  points  are 
insufficient  to  pay  its  running  expenses;  and  to  order  the 
station  to  be  removed  from  North  Yakima  to  Yakima  city 
would  inconvenience  a  much  larger  part  of  the  public  than 
it  would  benefit,  even  at  the  time  of  the  return  of  the  ver- 
dict ;  and,  before  judgment  in  the  district  court,  the  legisla- 
ture, recognizing  that  the  public  interest  required  it,  made 
North  Yakima  the  county  seat.  The  question  whether  a 
viaytdamus  should  issue  to  protect  the  interest  of  the  public 
does  not  depend  upon  a  state  of  facts  existing  when  the  peti- 
tion was  filed,  if  that  state  of  facts  has  ceased  to  exist  when 
the  final  judgment  is  rendered.     In  this  regard,  as  observed 
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by  Lord  Chief  Justice  Jervis  in  Railway  Co.  v.  Queen,  al- 
ready cited,  *'  there  is  a  very  great  difference  between  an  in- 
dictment  for  not  fulfilling  a  public  duty,  and  a  mandamus 
commanding  the  party  liable  to  fulfill  it."  i  El.  &  Bl.  '878. 
The  court  will  never  order  a  railroad  station  to  be  built 
or  maintained  contrary  to  the  public  interest.  Marshall  z/. 
Texas  &  P.  R.  Co.,  136  U.  S.  393,  42  Am.  &  Eng.  R.  Cas.  637. 

For  the  reasons  above  stated,  the  judgment  of  the  supreme 
court  of  the  territory  must  be  reversed,  and  the  case  re- 
manded, with  directions  to  enter  judgment  for  the  defend- 
ant, dismissing  the  petition ;  and,  Washington  having  been 
admitted  into  the  Union  as  a  state  by  act  of  congress  passed 
while  this  writ  of  error  was  pending  in  this  court,  the  man- 
date will  be  directed,  as  the  nature  of  the  case  requires,  to 
the  supreme  court  of  the  state  of  Washington.  Act  Feb.  22, 
1889,  chap.  180,  §§  22,  23,  (25  St.  682,  683.) 

Judgment  reversed,  and  mandate  accordingly. 

Brewer,  J. — I  dissent  from  the  opinion  and  judgment  in 
this  case. 

The  question  is  not  whether  a  railroad  company  can  be 
compelled  to  build  a  depot  and  stop  its  trains  at  any  place 
where  are  gathered  two  or  three  homes  and  families,  nor 
whether  courts  can  determine  at  what  locality  in  a  city  or 
town  the  depot  shall  be  placed,  nor  even  whether,  when 
there  are  two  villages  contiguous,  the  courts  may  deter- 
mine at  which  of  the  two  the  company  shall  make  its 
stopping  place,  or  compel  depots  at  botn.  But  the  case  here 
presented  is  this :  A  railroad  company  builds  its  road  into  a 
county,  finds  the  county  seat  already  established  and  inhab- 
ited, the  largest  and  most  prosperous  town  in  the  county,  and 
along  the  lines  of  its  road  for  many  miles.  It  builds  its  road 
toand  through  that  county  seat.  There  is  no  reason  of  a  pub- 
He  nature  why  that  should  not  be  made  a  stopping  place. 
For  some  reason  undisclosed — perhaps  because  that  county 
seat  will  not  pay  to  the  managers  a  bonus,  or  because  they 
seek  a  real  estate  speculation  in  establishing  a  new  town, — 
it  locates  its  depot  on  the  site  of  a  "  paper  "  town,  the  title  to 
which  it  holds,  contiguous  to  this  established  county-seat ; 
stops  only  at  the  one,  and  refuses  to  stop  at  the  other ;  and 
thus,  for  private  interests,  builds  up  a  new  place  at  the  ex- 
pense of  the  old  ;  and  for  this  subservience  of  its  public  duty 
to  its  private  interests  we  are  told  that  there  is  in  the  courts 
no  redress;  and  this  because  congress  in  chartering  this 
Northern  Pacific  road  did  not  name  Yakima  city  as  a  stop- 
ping place,  and  has  not  in  terms  delegated  to  the  courts  the 
power  to  interfere  in  the  matter. 
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A  railroad  corporation  has  a  public  duty  to  perform  as 
well  as  a  private  interest  to  subserve,  and  I  never  before  be- 
lieved that  the  courts  would  permit  it  to  abandon  the  one  to 
promote  the  other.  Nowhere  in  its  charter  is  in  terms  ex- 
pressed  the  duty  of  carr}'ing  passengers  and  freight  Are 
the  courts  impotent  to  compel  the  performance  of  this  duty? 
Is  the  duty  oi  carrying  passengers  and  freight  any  more  of  a 
public  duty  than  that  of  placing  its  depots  and  -stopping  its 
trains  at  those  places  which  will  best  accommodate  the  pub- 
lic? If  the  state  of  Indiana  incorporates  a  railroad  to  build 
a  road  from  New  Albany  through  Indianapolis  to  South 
Bend,  and  that  road  is  built,  can  it  be  that  the  courts  may 
compel  the  road  to  receive  passengers  and  transport  freight, 
but,  in  the  absence  of  a  specific  direction  from  the  legislature, 
are  powerless  to  compel  the  road  to  stop  its  trains  and  build 
a  depot  at  Indianapolis?  I  do  not  so  belittle  the  power  or 
duty  of  the  courts. 

Mr.  Justice  Field  and  Mr.  Justice  Harlan  concur  with 
me  in  this  dissent. 

Mandamus  to  Compel  Railroad  Company  to  Establish  and  Maintain  Sta- 
tions.—See  Mobile  &  O.  R.  Co.  v.  People,  (111.)  42  Am.  &  Eng.  R.  Cas. 
671  ;  People  v.  Chicago  &  A.  R.  Co..  (111.)  40  /d.  352,  s.  c.  3$  Id.  462,  and 
note  464 ;  People  v.  New  York,  L.  E.  &  W.  R.  Co..  29  M  480.  note  4*5- 


McQUIGAN 

Delaware,  Lackawanna,  &  Western  R.  Co. 

{J\/'ew  York  Court  of  Appeals,  December  21,  iSgi.) 

Personal  Injuries—Power  of  Court  to  Order  Surgical  ExaminatJon.—In  ac- 
tions for  injuries  to  the  person  the  courts  have  no  power  to  compel  the 
plaintiff,  on  the  application  of  the  defendant,  to  submit  to  a  surreal  ex- 
amination of  his  j)erson  in  advance  of  the  trial,  by  surgeons  appointed  by 
the  court,  with  a  view  of  enabling  them  to  testify  on  the  trial  as  to  the  ex- 
istence and  extent  of  the  alleged  injury. 

Action  by  Michael  McQuigan  against  the  Delaware, 
Lackawanna  &  Western  Railroad  Company.  Defendant  ap- 
peals from  an  order  refusing  to  compel  plaintiff  to  submit  to 
a  physical  examination. 

Louis  Marshall,  for  appellant. 

AndrCiV  Hamilton,  for  respondent. 

Andrews,  J.— The  sole  question  presented  by  this  record 
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is  whether  the  supreme  court  has  power,  in  advance  of  the 
trial  of  an  action  for  a  personal  and  physical  injury, 
to  compel  the  plaintiff,  on  an  application  made  in  ^"*iwit"d 
behalf  of  the  defendant,  to  submit  to  a  surgical  "*"**"  * 
examination  of  his  person  by  surgeons  appointed  b)r  the 
court,  with  a  view  of  enabling  them  to  testify  on  the  trial  as 
to  the  existence  and  extent  of  the  alleged  injury.  The  ques- 
tion is  not  new  in  the  courts,  although,  so  far  as  we  know,  it 
was  first  presented  in  1868,  before  a  judge  of  the  New  York 
superior  court  at  special  term,  in  the  case  of  Walsh  t . 
Sayre,  52  How.  Pr.  (N.  Y.)  334,  who  affirmed  the  existence 
of  the  power.  The  contrary  was  held  by  the  general  term 
of  the  third  department  in  Roberts  -v.  Ogdensburg  &  L.  C. 
R.  Co.,  29  Hun  (N.  Y.),  154.  In  1877  the  supreme  court  of 
Iowa,  in  the  case  of  Schroeder  v.  Chicago,  R.  I.  &  P..R.  Co., 
47  Iowa  375,  sustained  the  doctrine  that  the  court  had  an  in- 
herent Jurisdiction  to  grant  a  compulsory  order  that  the 
plaintiff  submit  to  such  examination,  and  this  decision  has 
been  followed  by,  the  courts  of  several  of  the  western  and 
southern  states,  and  in  others  the  power  has  been  denied. 
The  same  question  was  considered  in  the  United  States  su- 

!>reme  court  in  the  recent  case  of  Union  Pac.  R.  Co.  v,  Bots- 
ord,  141  U.  S.  250,  47  Am.  &  Eng.  R.  Cas.  406,  decided  in 
May,  1891,  and  the' court  (two  judges  dissenting)  decided  ad- 
versely to  the  claim  that  the  court  had  power  to  compel 
such  examination. 

The  opinions  of  the  several  courts  which  have  passed  upon 
the  question  present  very  fully  the  considerations  bearing 
upon  it.  We  concur  in  the  view  taken  by  the  su- 
preme court  of  the  state  aiid  the  supreme  court  of  ^•■^  c»»Bot 
the  United  States,  and  we  can  add  very  little  to  u"tJ^l*""" 
the  full  discussion  to  be  found  in  the  opinions  of 
those  courts.  The  powers  of  courts  are  either  statutory  or 
those  which  appertain  to  them  by  force  of  the  common  law, 
or  they  are  partly  statutory  and  partly  derived  from  imme- 
morial usage,  which  latter  constitutes  their  inherent  jurisdic- 
tion. They  are  organized  for  the  protection  of  public  and 
private  rights  and  the  enforcement  of  remedies.  Presump- 
tively, therefore,  whatever  judicial  procedure  is  essential  to 
enable  courts  to  exercise  their  function  is  authorized.  The 
maxim  that  there  is  no  right  without  a  remedy  justified  the 
courts,  in  the  earlier  periods  of  the  common  law,  in  invent- 
ing writs  and  modes  of  procedure  adapted  to  present  for  ad- 
judication in  proper  form  every  question  of  judicial  cogni- 
aance.  The  powers  and  jurisdiction  of  the  courts  of  common 
law  and  chancery  in  England  are  to  be  found  in  the  English 
statutes,  and  in  the  rules,  precedents,  decisions,  and  proced 


Digitized  by  LjOOQ  IC 


492  MCQUIGAN  V.  DELAWARE,    L.  &  W.   R.  CO.      [VOL.  4S 

ure  of  the  courts.  The  power  which  the  courts  actually  ex- 
ercised, supplemented  by  statutory  powers,  constitutes  in  a 
j^eneral  sense  their  jurisdiction.  Upon  the  organization  here 
of  the  federal  and  state  governments,  courts  were  consti- 
tuted, and  in  this  state  they  succeeded  to  the  powers  there- 
tofore exercised  by  the  courts  of  law  and  chancery  in  Eng- 
land, so  far  as  they  were  applicable  to  our  situation.  It  is  a 
significant  fact  that  not  a  trace  can  be  found  in  the  decisions 
of  the  common  law  courts  of  England,  either  before  or  since 
the  Revolution,  of  the  exercise  oTa  power  to  compel  a  party 
to  a  personal  action  to  submit  his  person  to  examination  at 
the  instance  of  the  other  party.  It  the  power  existed,  it  is 
difficult  to  suppose  that  it  would  not  have  been  frequently 
invoked.  Actions  for  assault  and  battery,  for  injuries  aris- 
ing from  negligence,  and  generally  for  personal  torts,  were 
among  the  most  common  known  to  the  law,  and  yet,  so  far 
as  we  can  discover,  in  no  case  was  it  supposed  or  claimed 
that  the  court  was  armed  with  this  jurisdiction.  The  non- 
exercise  of  a  power  is  not  conclusive  against  its  existence, 
but  it  is  inconceivable  that,  if  the  power  in  question  existed, 
it  should  have  been  unused  for  centuries,  and  never  have 
been  called  into  activity.  In  two  cases  cited  by  Justice 
Gray  in  his  opinion  in  Onion  Pac.  R.  Co.  v.  Botsford,  supra, 
the  court  of  common  bench  in  England  refused  an  order  for 
the  inspection  of  a  building,  on  the  application  of  the  plaint- 
iff in  an  action  for  work  and  labor  performed  by  him  there- 
on, on  the  ground  of  want  of  power.  Newham  v,  Tate,  i 
Arn.  244;  Turquand  v.  Strand  Union,  8  Dow,  201.  These 
cases  tend  to  negative  the  existence  of  the  power  in  the  Eng- 
lish courts  claimed  for  our  courts  in  the  case  at  bar.  The 
only  authority  in  the  English  common  law  courts  in  any  de- 
cree analogous  is  found  in  the  power  which  the  courts  of 
lingland  have  occasionally,  though  rarely,  exercised,— to  is- 
sue, on  the  application  of  apparent  heirs,  the  y^'rit  de  ventre 
suspiciendo,  to  compel  a  widow  claiming  to  be  with  child  by 
her  deceased  husband  to  submit  her  person  to  examination. 
The  practice  in  England  is  sui  generts,  and  has  never  been 
adopted  here.  It  may  have  originated  in  the  peculiar  favor 
shown  to  heirs  by  the  law  of  England,  but,  whatever  its 
t)ri^in,  it  seems  repugnant  to  common  right,  and  the  fact  that 
in  this  instance  only  have  the  courts  of  England  exercised 
the  power  to  compel  the  examination  of  the  person  in  a  civil 
proceeding  tends  to  show  that  the  power  is  not  regarded 
there  as  general,  but  special  and  peculiar,  and  limited  to  the 
])articular  case.  The  doctrine  of  the  cases  in  chancery, 
(Briggs  7^  Morgan,  2  Hagg.  Const.  324;  Devanbagh  7'.  De- 
vanbagh,  5  Paige  (N.  Y.),  554;    Newell  v.  Newell,  9  Paige 
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(N.  Y.),  25),  that  in  an  action  to  procure  a  decree  of  nullity 
of  marriage  on  the  ground  of  impotence  or  sexual  incapacity 
the  chancellor  may  compel  the  defendant  to  submit  to  a  sur- 
gical examination,  is  a  graft  from  the  civil  and  common  law, 
and,  as  has  been  said,  **  rests  upon  the  interest  which  the 
public,  as  well  as  the  parties,  have  in  the  question  of  uphold- 
ing or  dissolving  the  married  state,  and  upon  the  necessity 
of  such  evidence  to  enable  the  court  to  exercise  its  jurisdic- 
tion/*   Gray,  J.,  in  Union  Pac.  R.  Co.  v.  Botsford,  supra. 

When  we  examine  the  history  of  the  power  of  common 
law  courts  to  compel  the  production  and  inspection  of  books 
and  papers  in  possession  of  the  opposite  party  in  a  civil  ac- 
tion, we  find  that  originally  the  courts  disclaimed  any  power 
in  the  matter,  and  the  remedy  by  bill  of  discovery  was  the 
only  resource  of  the  party  desiring  such  discovery.  Finally 
the  common  law  courts  assumed  a  limited  equitable  jurisdic- 
tion over  the  subject,  and,  in  addition  to  the  rule  that  a  party 
pleading  a  deed  should  make  forfeit  of  the  instrument  which 
enabled  the  other  party  to  demand  oyer,  the  courts  by  order 
compelled  a  party  who  in  his  pleading  relied  upon  a  written 
instrument,  not  a  deed,  to  give  inspection  to  the  other  party 
if  required,  and  so  in  other  special  cases.  The  courts  in  this 
state,  prior  to  any  statute,  exercised  a  limited  equitable  ju- 
risdiction of  the  same  character.  Lawrence  v.  Ocean  Ins. 
Co.,  II  Johns.  (N.  Y.),  245 ;  Denslow  v.  Fowler,  2  Cow.  (N. 
Y.),  592,  note.  But  this  limited  jurisdiction  was  exercised 
sparingly  and  with  hesitation,  and  it  was  not  until  statutes 
were  enacted  in  England  and  in  this  state,  conferring  upon 
common  law  courts  the  same  power  to  compel  the  discovery 
and  inspection  of  books  and  papers  which  was  exercised  by 
courts  of  chancery  on  bills  01  discovery,  that  courts  of  com- 
mon law  claimed  or  exercised  full  power  over  the  subject.  St. 
14  and  15  Vic,  chap.  99;  St.  17  and  18  Vic,  chap.  125  ;  Rev. 
St.  p.  199,  §  21.  The  limited  jurisdiction  exercised  by  these 
courts  before  the  statute  was  in  the  nature  of  a  usurpation, 
and,  so  far  as  we  can  discover,  it  was  never  considered  that 
they  possessed  an  inherent  power  in  aid  of  justice  to  grant 
relief  in  cases  outside  of  the  narrow  limit  mentioned.  The 
power  to  compel  an  inspection  of  books  and  papers  relevant 
to  the  controversy,  in  possession  of  either  party,  is  of  a  sim- 
ilar nature  to  that  invoked  in  the  present  case,  and,  if  the  in- 
herent power  of  the  court  did  not  extend  to  the  one  case,  it 
is  difficult  to  suppose  that  it  embraced  the  other.  The 
power  to  compel  a  party  to  submit  to  an  examination  of  his 
person  has  never  been  conferred  by  any  statute.  The  pro- 
visions of  the  Revised  Statutes  authorizing  the  court  to  com- 
pel the  production  of  books  or  papers  have  been  re-enacted 
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in  the  Codes  of  Procedure.  The  statutes  also  contain  specif- 
ic provisions  for  the  examination  of  a  party  on  oath  before 
trial,  at  the  instance  of  the  other  party.  The  omission  in 
these  statutes  of  any  reference  to  the  power  not  under  con- 
sideration is  quite  significant.  We  cannot  say  that  the  exer- 
cise of  the  power  claimed  might  not  in  some  cases  promote 
the  cause  of  justice  and  prevent  the  consummation  of  fraud. 
On  the  other  hand,  unless  carefully  guarded,  it  would  be 
subject  to  grave  objections.  But  we  have  to  deal  only  with 
the  question  of  the  power  of  the  courts  in  the  absence  of  any 
legislation.  It  is  very  clear  that  the  power  is  not  a  part  ui 
the  recognized  and  customary  jurisdiction  of  courts  of  law 
or  equity.  The  doctrine  that  courts  have  an  inherent  juris- 
diction to  mould  the  proceedings  to  meet  new  conditions 
and  exigencies  is  true,  but  in  a  limited  sense.  They  cannot, 
under  cover  of  procedure  or  to  accomplish  justice  in  a  par- 
ticular case,  invade  recognized  rights  of  person  or  property. 
No  court,  we  suppose,  can  abrogate  an  established  rule  ol 
evidence,  as,  for  example,  the  rule  that  hearsay  evidence  is 
inadmissible,  or  the  rule  of  the  common  law  that  parties  shall 
not  be  witnesses,  or  that  interest  disqualifies.  They  may 
apply  existing  rules  to  new  circumstances.  Nor  is  it,  we  con- 
ceive, within  the  power  of  the  court  to  create  remedies  un- 
known to  the  common  law,  or  institute  a  procedure  not 
according  to  the  course  of  the  common  law.  It  is  most  im- 
portant that  courts  should  proceed  upon  the  sanction  of  an 
orderly  and  regulated  jurisaiction,  and  that  as  little  as  pos- 
sible should  be  left  to  the  discretion  of  a  judge.  The  exer- 
cise by  the  court  of  the  power  now  invoked,  as  has  been 
shown,  is  not  sanctioned  by  any  usage  in  the  courts  of  Eng- 
land or  of  this  state.  Its  existence  is  not  indispensable  to  the 
due  administration  of  justice.  Its  exercise,  depending  on 
the  discretion  of  the  judge,  would  be  subject  to  great  abuse. 
We  think  the  assumption  by  the  court  of  this  jurisdiction,  in 
the  absence  of  statute  authority,  would  be  an  arbitrary 
extension  of  its  powers.  It  is  a  just  inference  that  an  alleged 
power  which  has  lain  dormant,  during  the  whole  period  of 
English  jurisprudence,  and  never  attempted  to  be  exercised 
in  America  until  within  a  very  recent  period,  never,  in  fact, 
had  any  existence.  We  have  purposely  omitted  to  repeat 
the  views  and  authorities  upon  this  question  set  forth  in  the 
opinions  in  Roberts  v.  Ogdensburg  &  L.  C.  R.  Co.  and  in  Union 
Pac.  R.  Co.  V.  Botsford,  and  we  refer  to  those  opinions  for 
a  fuller  discussion  of  the  grounds  upon  which  the  dental 
of  the  power  claimed  proceeds.  The  order  should  be  af- 
firmed.    All  concur. 
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Surgical  Examination  of  Plaintiffs  Person  inaction  for  Personal  Injuries. 
—Sec  Union  Pacific  R.  Co.  v.  Botsford  (U.  S.),  47  Am.  &  Eng.  R.  Cas. 
406,  and  note  414,  where  the  authorities  are  reviewed. 


Spitze 

V, 

Baltimore  &  Ohio  R.  Co. 

{Maryland  Court  of  Appeals^  January  14^  i8g2,) 

Injury  to  Employe—  Membership  in  Relief  Association^Validity  of  Release. 
An  employe  of  a  railroad  company,  who  is  a  member  of  a  relief  associa- 
tion whose  membership  is  limited  to  the  employes  of  such  company,  who 
receives  from  such  association  the  amount  of  money  to  which  he  is  entitled 
on  suffering  an  injury  to  his  person,  and,  under  the  rules  of  the  association, 
cjrecuted  to  the  railroad  company  a  release  of  all  claims  for  damages  on 
account  of  such  injury,  cannot  avoid  such  release  on  the  ground  of  a  par- 
tial failure  of  the  railroad  company  to  observe  some  of  the  inducements  ' 
which  influenced  him  to  become  a  member  of  the  relief  association,  it  ap- 
pearing that  the  employe  received  no  less  by  reason  of  any  omission  on 
the  part  of  the  company  to  perform  its  undertakings. 

Release  Signed  Without  Knowing  Contents— Evidence  of  Fraud. — An  em- 
ploye of  a  railroad  company  who  was  injured,  on  the  payment  to  him  of  a 
sum  of  money  by  a  relief  association,  executed  to  the  railroad  company  a 
release  of  all  claims  for  damages.  The  release  was  not  read  to  him  and 
he  could  not  read  English.  He  testified  that  he  believed  that  he  was  sign- 
ing receipts  of  the  association.  It  appeared  that  the  employe  did  not  re- 
quest that  the  papers  be  read,  nor  ask  what  they  were,  nor  mention  that  he 
could  not  read  English,  but  signed  them  without  knowing  their  contents. 
Held,  that  the  evidence  was  insufficient  to  show  that  the  release  was  obr 
tained  by  fraud. 

Appeal  from  Baltimore  City  Court. 

Action  for  personal  injuries.  Judgment  for  defendant. 
F^laintiff  appeals. 

./.  V.  L.  Findlay  and  Thos.  Mackenzie^  for  appellant. 

John  K,  Cowen,  W,  Irvine  Cross  and  Geo.  Dobbin  Penniman^ 
for  appellee. 

McSherry,  J. — This  suit  was  brouglit  to  recover  damages 
for  a  personal  injury  received  by  the  appellant  while  in  the 
service  of  the  appellee.  The  appellant  w^s  a  black- 
smith,  and  in  the  discharge  of  his  duties  had  occa-  c*" »*»*•* 
sion  to  use  a  steam  trip  hammer  owned  by  the  railroad  com- 
pany. .  One  of  the  housings  of  this  hammer  was  insecurely 
fastened,  and  as  a  consequence,  when  the  hammer  was  being 
operated  by  a  co-employe  of  the  plaintiff,  it  suddenly  fell 
upon  and  seriously  crushed  the  right  hand  of  the  appellant. 
To  the  declaratiorf  the  company  pleaded — First,  not.  guilty; 
and,  secondly,  two  releases  executed  by  the  appellant  under 
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seal.  The  appellant  demurred  to  this  latter  plea,  and,  upon 
the  city  court  overruling  the  demurrer,  he  filed  a  replication, 
to  which  the  appellee  demurred.  This  demurrer  was  sus- 
tained, and  the  appellant  then  filed  another  replication  to 
the  second  plea,  and  averred  that  the  releases  were  ob- 
tained by  the  fraud  of  the  railroad  company.  Issue  was 
joined  upon  a  traverse  of  this  replication,  and  the  case  pro- 
ceeded to  trial.  Upon  the  conclusion  of  the  case  made  bv 
the  plaintiff,  the  defendant  asked  and  the  court  gave  two  in- 
structions which  withdrew  the  case  from  the  jury.  By  the 
first  the  jury  were  told  that  under  the  undisputed  evidence, 
the  general  foreman  of  the  blacksmith  shop  was  a  fellow  ser- 
vant  of  the  plaintiff,  and,  if  the  injury  complained  of  was  oc- 
casioned by  the  negligence  of  the  foreman  in  not  repairing 
the  hammer,  then  the  plaintiff  could  not  recover  unless  the 
jury  should  find  that  the  defendant  did  not  use  reasonable 
care  in  the  employment  of  the  foreman,  and  that  there  was 
no  legally  sufficient  evidence  adduced  to  show  that  ihecom- 

{)any  haa  not  used  reasonable  care  in  the  employment  of  the 
oreman.  By  the  second  they  were  instructed  "  that  the  re- 
leases  signed  by  the  plaintiff  are  an  absolute  bar  to  the  right 
to  recover  in  this  suit,  unless  there  be  evidence  legally  suflS- 
cient  to  show  that  the  said  plaintiff  was  induced  to  sign  the 
said  releases  by  fraud,  and  that  there  has  been  no  evidence 
produced  legally  sufficient  to  show  such  fraud,  and  the  ver- 
dict of  the  jury  must  therefore  be  for  the  defendant. " 

A  proper  understanding  of  the  questions  involved  requires 
a  brief  statement  of  the  material  facts  disclosed  by  the  rec- 
ord. In  1882  the  appellant  became  a  member  of  the  Balti- 
more &  Ohio  Employes'  Relief  Association,  a  body  corporate 
then  in  existence.  By  the  provisions  of  its  by-laws  and  the 
terms  expressed  in  the  applications  of  persons  who  desired  to 
avail  of  its  benefits, — all  members — and  membership  was  lim- 
ited  to  employes  of  the  Baltimore  &  Ohio  Railroad  Company 
and  other  railroad  lines  operated  by  it — were  required  to 
contribute  a  percentage  of  their  monthly  wages  for  the  form- 
ation of  a  fund  out  of  which  those  who  might  be  injured  or 
disabled  or  become  sick  while  in  the  company's  service  would 
receive  a  daily  allowance,  regulated  according  to  the  amount 
of  their  respective  contributions.  It  was  plainly  stipulated 
that  upon  the  payment  of  these  allowances  the  employe  re- 
ceiving them  should  execute  a  release  discharging  the  rail- 
road company  from  the  liability  for  the  injury  occasioning 
his  disability.  The  eighth  section  of  the  constitution  of  the 
association  declared  that,  for  the  purpose  of  lessening  the  con- 
tributions of  members,  the  Baltimore  &  Ohio  Railroad  Com- 
pany had  consented  to  bear  all  the  expenses  necessary  to  the 
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proper  management  of  the  association,  and  had  contributed 
$100,000  towards  its  funds  and  that  the  whole  of  the  interest 
received  from  that  contribution  would*  be  used  every  year 
for  the  same  purpose.  When  the  appellant  was  injured  he 
wiis  a  member  of  this  association.  On  the  30th  day  of  May, 
1887,  he  received  from  the  relief  association  the  sum  of 
$58.50,  and  on  the  20th  of  June  following  the  further  sum  of 
$36,  these  amounts  being  the  sums  to  which  he  was  entitled 
under  the  rules  of  the  association.  He  was  injured  on  March 
16,  1887.  Upon  each  of  the  two  occasions  fie  received  the 
money  from  the  relief  association  as  just  mentioned,  he  exe- 
cuted a  release,  under  seal,  pursuant  to  the  terms  of  his  ap- 
plication for  membership  :  and  by  these  releases  he  declared  : 
*'  I  do  hereby  release  and  forever  discharge  the  said  company 
*  *  *  from  all  claims  or  demands  for  damages,  indemnity, 
or  other  forms  of  compensation  I  now  or  may  or  can  hereafter 
have  against  either  of  the  aforesaid  companies  by  reason  of 
said  injuries.  "  Upon  his  recovery  he  returned  to  the  service 
of  the  company  in  a  different  capacity,  and  for  a  part  of  the 
time  at  reduced  wages.  On  March  ii,  1880,  he  instituted 
this  suit. 

These  releases  are  the  ones  relied  on  in  the  second  plea. 
We  can  discover  no  error  in  the  court's  ruling  on  the  de- 
murrer to  that  plea,  and  no  point  has  been  made  with  refer- 
ence to  that  ruling  in  the  brief  of  the  appellant's  counsel. 

The  replication  first  filed  on  the  second  plea  avers  that  the 
appellant  became  a  member  of  the  relief  association  upon 
faith  of  the  statements  made  in  article  8  of  the  con- 
stitution ;  that  the  railroad  company  did  not  bear  iwiiw  of 
all  the  expenses  necessary  to  the  proper  manage-  ohIi6r*yir 
ment  of  the  affairs  of  the  association,  and  that  it  did  dieeMonJ. 
not  contribute  the  whole  of  the  interest  received 
from  the  $100,000  to  lessen  the  contributions  of  the  members ; 
and  that  the  company  had  not  guarantied  the  faithful  and 
true  performance  of  the  association's  obligations,  as  it  was 
required  to  do  by  the  act  of  assembly  incorporating  the  as- 
sociation; and  that,  "  by  reason  of  the  defenclant's  default  or 
misrepresentation  in  the  premises,  the  said  papers  cannot  have 
the  enect  of  releasing  the  defendant  from  the  claims  of  the 
plaintiff  sought  to  be  enforced  by  this  action.  *'  The  court 
was  clearly  right  in  sustaining  trie  demurrer  to  this  repli- 
cation. The  replication  does  not  aver  that  the  releases 
were  obtained  by  fraud.  If  it  was  designed  to  impeach 
them  on  that  ground  it  does  so,  at  most,  merely  inferen- 
tially.  It  seeks  to  avoid  them,  not  because  any  fraud  was 
practiced  in  procurine  them,  but  because  of  an  alleged  par- 
tial failure  01  some  of  the  inducements  which  led  the  appel- 

48  A.  &  E.  R.  Cas.— 32 
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lant  to  become  a  member  of  the  relief  association.  Assum- 
ing,  as  we  must  upon  this  demurrer,  that  there  was  this 
partial  failure  of  some  of  these  inducements,  does  it  follow 
that  releases,  voluntarily  given  upon  the  payment  of  sums 
j)reviously  agreed  to  and  definitely  fixed,  are  void,  and  are 
no  answer  to  an  action  founded  on  the  tort  expressly  covered 
by  those  releases  ?  However  complete  may  have  been  the 
failure  of  the  railroad  company  to  observe  some  of  the  in- 
ducements  which  influenced  the  appellant  to  become  a  niera- 
ber  of  the  relief  association,  after  the  injury  befell  him  he  re- 
ceived, by  way  of  compensation  or  assistance,  precisely  what 
the  association  had  agreed  to  pay  him  ;  and  he  received  no 
less  by  reason  of  any  omission  on  the  part  of  the  railroad 
company  to  perforin  its  undertakings  with  the  association. 
If  every  obligation  of  the  railroad  company  now  alleged  to 
have  been  broken  had  been  literally  kept,  the  appellant  would 
not  and  could  not  have  received,  when  injured,  a  single  dol- 
lar more  than  he  did  receive.  The  utmost  that  can  be  as- 
serted is  that  he  might  not  have  been  required  to  contribute 
to  the  relief  fund  quite  so  much  as  he  did  ;  but  even  this  is  not 
averred  in  the  replication.  The  replication  asserts,  in  effect, 
not  that  the  releases  were  obtained  by  fraud,  but  that  the 
plaintiff  was  induced  to  enter  the  relief  association  on  the 
laith  of  agreements  made  by  the  railroad  company  with  the 
association,  and  then  not  carried  out,  whereby  the  releases 
ought  to  be  avoided,  although  it  fails  to  aver  that  by  these 
omissions  or  breaches  of  agreement  the  plaintiff  was  injured 
in  the  slightest  degree.  This  was  no  answer  to  the  plea. 
**  Unless  impeached  for  fraud  or  duress  or  traversed  as  not 
genuine,  the  defense  [a  release]  will  be  complete,  and  the 
plaintiff  will  not  be  heard  to  allege  or  allowed  to  prove  that 
It  was  without  sufficient  consideration,  or  that  the  amount 
paid  was,  in  reality,  not  all  that  was  due.  **  Poe,  PI.  &  Pr. 
555.  The  case  of  McConkey  v.  Cockey,  69  Md.  286,  relied 
on  by  the  appellant,  is  clearly  distinguishable  from  this. 
That  was  a  proceeding  instituted  to  set  aside  a  release  ob- 
tained by  a  guardian  from  his  ward  -by  fraud.  Instead  of 
paving  to  the  ward  when  he  attained  his  majority  the  money 
which  belonged  to  him,  the  guardian  prevailed  upon  him  to 
accept  shares  of  worthless  stock,  and  thereupon  obtained  the 
release.  The  ward  did  not  get  what  was  nis,  but  was  im- 
posed upon  and  deceived.  Upon  proof  of  the  facts,  the  release 
was  declared  null.  So  in  Page  v.  Bent,  2  Mete.  (Mass.)  371, 
the  defendant  relied  upon  a  release  of  the  cause  of  action, 
and  the  plaintiff  replied  that  the  release  was  procured  by  the 
fraudulent  representations  of  the  defendant,  and  the  case  was 
allowed  to  go  to  the  jury  npon  the  issue  of  fact  as  to  fraud 
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in  obtaining  the  release,  because  there  was  evidence  to  sup- 
port that  issue,  thought  it  did  not,  in  the  opinion  of  the  jury, 
establish  it.'  These  cases  bear  no  resemblance  to  the  ques- 
tion raised  by  the  demurrer  we  are  considering ;  that  ques- 
tion is  the  sufficiency  of  the  replication. 

After  the  court  had  sustained  the  demurrer,  the  plaintiff 
filed  another  replication,  alleging,  in  the  usual  form,  that 
the  releases  had  been  obtained'by  the  fraud  of  the 
railroad  company.  Upon  the  issue  made  on  the  «•*•«•  wt 
traverse  of  this  replication  the  question  of  fraud  f"*i***  *^ 
was  properly  and  distinctly  raised.  It  thereupon 
became  incumbent  on  the  appellant  to  show  that  these  re- 
leases had  been  procured  by  the  fraud  of  the  defendant ;  but 
the  only  evidence  adduced  was  ruled  by  the  court  below  to 
be  legally  insufficient  to  sustain  the  replication.  This  ruling 
is  brought  before  us  by  the  second  exception  in  the  record 
taken  to  the  granting  of  the  second  instruction  heretofore 
alluded  to.  In  support  of  this  replication,  the  plaintiff  proved 
that  the  releases  were  not  read  to  him,  and  that  he  could  not 
read  English  ;  that  he  believed  he  was  signing  a  receipt  to 
the  Baltimore  &  Ohio  Employes'  Relief  Association,  and 
nothing  more ;  and  that  until  he  was  informed  by  counsel 
that  the  said  papers  contained  a  release  of  the  Baltimore  & 
Ohio  Railroad  Company,  and  all  other  companies  operating 
its  lines,  he  had  no  idea  of  the  meaning  of  the  said  papers  in 
this  respect.  He  also  offered  evidence  tending  to  prove  that 
one  Gosnell,  his  superior  officer,  had  waited  on  him  after  he 
was  injured,  and  before  he  signed  said  papers,  and  had  re- 
peatedly promised  him  that*he  would  give  him  another  posi- 
tion, at  the  same  wages  he  was  getting  when  he  was  hurt ; 
that  Gosnell  kept  this  promise  for  two  years  by  employing 
plaintiff  as  superintendent  or  overseer  of^the  axle  department, 
when  the  office  was  abolished,  since  which  time  he  had  been 
in  the  service  of  the  defendant  at  reduced  wages  ;  that  he  had 
not  asked  to  have  the  said  papers  read  to  him ;  that  he  read 
the  German  Journal,  but  not  the  American  papers  ;  that  he 
never  read  a  book  in  English ;  that  he  can  reaa  a  little  Eng- 
lish now,  but  could  not  when  he  was  hurt,  and  that  he  did 
not  ask  the  man  who  brought  the  releases  what  they  were, 
and  did  not  ask  to  have  any  explanation  of  them  made  to  him; 
that  he  did  not  say  to  the  person  who  brought  the  releases 
he  could  not  read  English,  and  that  he  signed  the  papers, 
when  requested,  without  knowing  what  was  in  them  ;  that 
he  had  been  in  this  country  for  24  years. 

Now,  in  all  this  there  is  not  the  faintest  suggestion  that 
the  agents  of  the  railrord  company  or  the  officers  of  the  relief 
association  knew,  or  had  reason  to  believe,  that  the  appellant 
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could  not  read  English,  or  that  they  made  any  statement  or 
held  out  any  inducement  which  influenced  him  to  sign  the 
releases  without  inquiring  as  to  their  contents.  There  is  no 
pretense  that  they  concealed  anything  from  him  which  they 
were  bound  to  commuicate,  or  that  they  practiced  anj  impo- 
sition or  deception  upon  him.  There  is  nothing  to  mdicaie 
bad  faith  on  their  part,  and  nothing  to  show  that  they  knew 
or  suspected  he  did  not  fully  nnderstand  the  import  and  effect 
of  the  papers  he  signed.  He  gave  no  intimation  that  he  was 
ignorant  of  what  he  was  doing,  and  the  attending  circum- 
stances,  as  disclosed,  imposed  no  duty  upon  these  agents  and 
officers  to  enter  into  explanations  with  reference  to  a  subject 
which,  from  his  silence  and  his  conduct,  they  were  justified 
in  assuming  he  thoroughly  understood.  It  was  in  his  power 
to  inform  himself  as  to  the  contents  of  the  releases  before  he 
signed  them.  The  testimony  proves,  not  fraud  on  the  part 
of  the  defendant,  but  carelessness  on  the  part  of  the  plaintiff; 
and  it  would  lead  to  startling  results  if  a  person  who  executes, 
without  coercion  or  undue  persuasion,  a  solemn  release  under 
seal,  can  subsequently  impeach  it  on  the  ground  of  his  own 
carelessness,  though  at  the  very  time  ol  its  execution  he 
might,  had  he  seen  fit,  have  advised  himself  fully  as  to  the 
nature  and  le^al  effect  of  the  act  he  was  doing.  He  cannot, 
under  these  circumstances,  be  heard  to  complain  that  an  irn- 
position  was  practiced  upon  him.  He  cannot  invoke  his 
own  heedlessness  to  impeach  his  solemn  release,  and  then  call 
that  heedlessness  some  one  else's  fraud.  If  he  did  not  know 
what  he  was  signing,  it  was  his  plain  duty  to  inquire.  He 
had  no  right  to  act  as  one  who  understood  what  he  was  do- 
ing, unless  he  intended  to  lead  those  with  whom  he  was 
dealing  to  believe  that  he  did  understand  the  act  that  he  did. 
Such  evidence  as  that  which  the  plaintiff  has  adduced  cannot 
be  treated  as  sufficient  to  strike  down,  as  fraudulent,  a  writ- 
ten instrument  under  seal.  We  are  therefore  of  opinion  that 
the  court  below  was  right  in  granting  the  instruction  set  out 
in  the  second  exception.  Inasmuch  as  this  conclusion  is  de- 
cisive against  the  plaintiff's  right  to  recover,  it  becomes  un- 
necessary to  discuss  the  question  raised  by  the  first  exception, 
viz.,  the  correctness  of  the  first  instruction  hereinbefore  set 
forth.  The  judgment  will  be  affirmed,  and  it  is  so  ordered. 
Judgment  affirmed,  with  costs  in  this  court  and  in  the  court 
below. 

Release  of  Claims  for  Personal  Injuries.— See  ante,  Eccles  v.  Union  Pac. 
R.  Co.  38.  and  note  p.  42.  et  seq. 

Same— Employe  Receiving  Money  from  Relief  Association.— Where  an  em- 
ploye of  a  railroad  company  becomes  a  meml:)er  of  a  relief  association,  and 
as  a  condition  of  membership,  and  in  consideration  of  the  contributions  oc 


Digitized  by  LjOOQ  IC 


.  VOL.  48]  PERSONAL  INJURIES — RELEASE.  SOI 

the  railroad  company  to  said  association,  and  of  the  company's  guaranty 
of  the  payment  of  the  benefits  of  the  association  in  case  of  injury,  signs  a 
contract  by  which  he  releases  the  company  from  liability  by  reason  of  any 
accident  that  may  happen  to  him  whileJn  the  company's  employ,  an  action 
will  not  lie  against  the  company,  where,  both  before  and  after  bringing 
action,  he  receive  money  from  the  association  on  account  of  the  in- 
jury, and  gives  a  receipt  releasing  and  discharging  the  company  from 
all  claims  for  damages.    Martin  v.  Baltimore  &  O.  K.  Co.,  41  Fed.  Rep. 

Failure  of  Employe  to  Read  Receipt  Releasing  Company  from  Liability.— 
In  Matteer  v,  Missouri  Pacific  R.  Co.,  105  Mo.  320,  it  was  held  that  an  em- 
ploye of  a  railroad  company  who,  having  opportunity  and  ability,  neglects 
to  read  all  of  a  receipt  releasing  the  company  from  any  and  all  claims  on 
account  of  and  arising  from  injuries  received  by  him  while  in  the  service 
of  the  company,  and  signs  the  same^  will  not  afterwards  be  heard  to  say 
that  he  did  not  read  it.  The  court  said:  "A  settlement  deliberately 
sought,  as  this  was,  by  the  plaintiff,  in  which  the  defendant  acquiesced  in 
the  very  terms  plaintiff  himself  dictated,  a  settlement  recognized  for  four 
years  by  plaintiff,  and  its  benefits  lost  then  only  by  his  Qwn  misconduct, — 
ought  not  to  be  set  aside  in  the  courts  save  upon  the  most  satisfactory 
evidence.  The  law  favors  the  compromise  and  settlement  of  disputed 
claims.  *  It  is  to  the  interest  of  the  commonwealth  that  there  should  be  an 
end  to  litigation.'  If  these  settlements,  fairly  made  and  entered  into, 
are  to  be  disturbed  upon  frivolous  grounds,  it  will  often  deter  these  com- 
panies from  doin^  justice  to  their  employes  who  have  received  injuries, 
for  fear  of  future  litigation.  A  wise  policy  would  d  ictate  that  they  be  encour- 
aged to  do  justice  in  these  cases  outside  of  the  courts,  and  that  their  set- 
tlements should  be  sustained  when  they  are  just  and  fair.  In  this  case 
plaintiff  attempts  to  bring  himself  within  the  rule  in  the  Vautrain  Case,  78 
Mo.  44,  by  *  claiming  payment  for  services  during  the  time  he  was  incapa* 
ble  of  domg  any  work  on  account  of  his  injury.'  Plaintiff  had  no  right  to 
wages  as  such  that  he  could  earn.  If  he  had  been  injured  by  the  negligence 
of  defendant,  he  had  a  cause  of  action  for  damages  of  loss  of  wages  during 
the  time  he  was  disabled,  but  when  he  claimed  for  that  time  alone,  and  for 
money  enough  to  buy  the  artificial  foot,  knowing  the  full  extent  of  his  injuries 
at  the  time,  he  is  presumed  to  have  intended  thereby  to  accept  this  amount 
in  full  satisfaction.  His  cause  of  action  was  one  and  entire.  He  cannot 
partition  it,  and  sue  in  separate  actions  for  the  different  elements  that  en- 
ter into  that  damage  from  time  to  time,  as  it  may  please  his  fancy.  H in- 
kle V,  Minneapolis  &  St.  L.  R.  Co.,  31  Minn.  434,  15  Am.  &  Eng.  R.  Cas. 
391.    For  these  reasons  the  judgment  of  the  circuit  court  is  reversed." 

Same— Incapacity  to  Comprehend  Purport  of  Release.— In  Bean  v.  Wes- 
tern N.  Car.  R.  Co.,  107  N.  Car.  731,  which  was  an  action  against  a  railroad 
company  for  injuries  to  a  brakeman,  defendant  pleaded  a  release  of  the 
damages  due  to  the  injury.  The  reply  denied  the  execution  of  the  release, 
and  alleged  that  when  it  was  executed  it  was  under  the  impression,  on 
plaintiffs  part,  that  it  was  a  receipt  for  wages  due  him,  and  that  he  was 
unable  to  comprehend  the  purport  of  the  release  by  reason  of  the  bodily 
pain  and  mental  anxiety  he  was  then  suffering  in  consequence  of  his  injur- 
ies. Held,  that  though  there  was  no  allegation  of  fraud,  the  reply  showed 
matter  sufficient  to  invalidate  the  alleged  release. 

Release  Executed  by  Employe— Want  of  Consideration. — Plaintiff,  an  em- 
ploye of  defendant,  was  injured  while  in  the  discharge  of  his  duties,  through 
the  alleged  negligence  of  defendant.  In  an  action  to  recover  damages,  de- 
fendant gave  in  evidence  a  paper  signed  by  plaintiff,  by  the  terms  01  which, 
in  consideration  of  his  employment,  he  agreed  that  the  company  should 
in  no  case  be  liable  for  any  damage  to  him  by  reason  of  its  negligence.     It 
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appeared  that  plaintiff  was  at  the  time  of  the  execution  of  the  instrument 
and  had  been  for  some  years  prior  thereto  in  defendant's  employ.  His 
original  employment  was  a  general  one  and  for  no  particular  time.  He 
signed  the  release  without  compulsion,  and  continued  thereafter  in  the 
same  employment,  and  for  the  same  compensation  as  before,  no  new  em- 
ployment was  tendered  to.  or  accepted  by  him,  and  there  was  no  promise 
that  the  employment  he  was  then  engaged  in  should  be  .continued,  nor  was 
its^xecution  made  a  condition  of  continued  employment,  and  no  consid- 
eration was  paid  therefor.  Held,  the  instrument  was  void  for  want  of 
consideration.  Purdy  z/.  Rome,  Watertown  &  Ogdensburgh  R.  Co.,  125 
N.  Y.  209. 

ReldftM  of  One  Corporation— When  Not  a  ReleaM  of  Corporation  Susd.— 
The  execution  of  a  release  by  the  employe  of  a  railroad  company  to  such 
railroad  company  will  not  act  as  a  release  of  a  bridge  com'pany  which  such 
employe  issuing  to  recover  damages  for  personal  injuries,  if,  from  the  evi- 
dence, the  jury  might  conclude  that  the  corporation  to  which  the  re- 
lease was  executed  was  in  no  way  responsible  for  the  accident.  Kentucky 
&  Indiana  Bridge  Co.  v.  Hall,  125  Ind.  220. 

Action  by  Minor,  after  Execution  of  Release — Value  of  Artificial  Limb  as  a 
Set  Off. — An  employe  of  a  railroad  company,  who,  as  a  minor,  released  the 
company  from  liability  for  personal  injuries  suffered  by  him,  in  considera- 
tion of  their  furnishing  him  with  an  artificial  limb,  thereafter  sued  for 
damages.  Held,  that  in  the  event  of  the  plaintiff  recovering  judgment  the 
defendant  should  be  allowed  the  value  of  such  limb  as  a  set  off.  Bonner 
V,  Bryant.  79  Tex.  540. 

Settlement  of  Employe's  Claim  for  Personal  Injuries—Agreement  to  Give 
Employment.— A  contract  by  a  railroad  company  in  settlement  of  a  claim 
for  personal  injuries  received  by  an  employe,  agreeing  to  give  such  employe 
permanent  employment  upon  a  switch  engine,  is  not  void  as  contrary  10 
public  policy  in  binding  the  company  to  employ  him  even  if  incapable 
of  service,  since  such  contract  will  not  compel  the  company  to  employ  him 
in  that  event.  Jessup  v,  Chicago  &  N.  W.  R.  Co.,  (Iowa,  Feb.  7.  i89i).48 
N.  W.  Rep.  -j-j. 

Compromise  of  Claim  for  In  juries— Accord  and  Satitfaetion— Executory 
Agreement.— In  an  action  against  a  railroad  company  by  one  of  its  employes 
to  recover  damages  for  personal  injuries,  it  appeared  that  the  plaintiff  had 
agreed  with  an  agent  of  the  defendant  company  upon  a  certain  amount 
as  damages,  and  the  agent  promised  to  make  out  a  voucher  for  this  amount 
and  have  it  passed  through  the  records  of  the  company  when  it  would  be 
paid.  Plainti ff  expressed  hi mself  as  satisfied  with  this  arrangement  Hdd, 
that  it  was  error  to  instruct  the  jury,  that,  in  order  to  sustain  the  defence 
of  accord  and  satisfaction,  it  must  be  shown  that  the  agreement  to  accept 
had  been  fully  executed,  and  that  the  thing  to  be  taken  had  been  accepted 
and  received.  Gulf  C.  &  S.  F.  R.  Co.  v.  Harriett,  (Tex..  Feb.  27. 1891),  15 
S.  W.  Rep.  556. 
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Sevier 
1      Birmingham,  Sheffield  &  Tennessee  River  R.  Co. 

{Alabama  Supreme  Courts  May  28,  18^1.) 

Employment  of  Physician  to  attend  injured  Bralceman— Authority  of  Con- 
ductor.—A  railroad  company  is  not  liable  for  the  services  of  a  physician 
attending  a  brakeman  who  was  injured  while  in  the  discharge  of  his  duties 
as  an  employe  of  such  company,  where  it  appears  that  the  physician  was 
called  by  the  conductor  of  the  train  on  which  the  brakeman  was  injured, 
that  sucn  conductor  had  no  express  authority  to  employ  physicians  in  such 
cases,  that  the  necessity  for  medical  attendance  was  not  urgent  and  im- 
mediate, that  communications  with  the  general  officers  in  regard  to  such 
employment  was  not  impracticable  or  delay  for  that  purpose  not  danger- 
ous, that  the  general  agent  did  not  know  of  the  employment  until  after 
the  services  had  been  rendered  and  there  was  telegraphic  communications 
with  him. 

Appeal  from  Franklin  Circuit  Court. 

Action  to  recover  for  professional  services  as  a  physician 
and  surgeon  rendered  to  an  employe  of  the  defendant.  Is- 
sue was  joined  on  the  general  issue.  Upon  the  trial  of  the 
case  the  plaintiff  introduced  evidence  which  tended  to  show 
that  in  June,  1889,  he  was  called  in  to  see  one  Devaney,  who 
was  an  employe  of  the  defendant  railway  company,  and  who 
had  had  his  foot  severely  crushed,  while  in  the  discharge  of 
his  duties  as  brakeman,  by  its  slipping  between  the  bumpers 
of  two  cars  while  he  was  netting  up  from  between  them  after 
having  coupled  them,  and  that  in  response  to  the  said  call  he 
attended  the  said  employe  as  a  physician  and  surgeon  until 
he  died.  The  plaintiff  also  introduced  in  evidence  the  de- 
p9sition  of  the  conductor  of  the  freight  train  upon  which  the 
said  brakeman  was  injured,  and  in  this  deposition  the  'con- 
ductor admitted  that  he  had  summoned  the  plaintiff  as  a 
physician  to  attend  to  said  Devaney  after  he  was  injured; 
that  he  had  no  authority  to  employ  a  physician,  nor  had  he 
consulted  the  superintendent  or  any  other  higher  officer  as 
to  the  employment  of  said  plaintiff,  but  that  he  sent  for  the 
doctor  immeaiately  after  the  accident  happened. 

W,  H,  Key,  for  appellant. 

Simpson  &  Jones,  tor  appellee. 

Clopton,  J. — That  a  railroad  company,  as  a  general  propo- 
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sition,  is  under  no  legal  obligation  to  provide  surgical  attend- 
ance for  an  injured  employe,  though  the  injuries 
AHthority  of    \vhich  render  such  attendance  necessary  may  be 
coluMTror     received  while  in  the  performance  of  his  employ- 
Medical  «t-      ment,  may  be  regarded  as  elementary.    Human- 
UftdMM.        ity,  however,  imposes  upon  the  company  engaged 
in   such    hazardous   business  a  moral  oblig^ation, 
when  a  person  in  its  employment,  without  fault  on  his  part, 
is  injured  while  rendering  service,  to  provide  such  assistance 
as  may  be  necessary  to  prevent  loss  of  life  or  irreparable  in- 
jury.    This  much  is  demanded  by  humanity,  fair  dealing:, 
and  the  conservation  of  the  interests  of  the  company.    Hence, 
if  power  for  this  purpose  is  not  expressly  conferred  by  char- 
ter  or  by  the  law,  authority  to  incur  such  a  liability  by  con- 
tract  will  be  implied ;  and,  as  the  corporation  must  act  by 
agents,  the  authority,  in  the  absence  of  positive  proof,  of  an 
officer  or  agent  to  make  such  contracts  binding  the  company 
may  be  inferred  from  the  nature,  scope,  and  extent  of  his  usu- 
al powers  and  duties ;  its  exercise  resting  in  his  discretion 
and  judgment.     The  general  superintendent,  havine  super- 
vision of  the  general  management  and  operation  of  the  road, 
including  the  employment,  discharge,  and   control  of  em- 
ployes, may,  in  an  emergency,  make  any  contracts  connected 
witn  or  necessary  to  running  the  trains.     Accordingly,  with 
the  exception  of  the  case  of  Marquette  &  O.  R.  Co.  v,  Taft,  28 
Mich.  289,  in  which  the  court  was  equally  divided  in  opinion 
on  the  question,  the  decisions  hold  that  the  authority  of  the 
general  manager  or  superintendent  to  make  contracts  to  pay 
lor  necessary  medical  attendance  upon  an  injured  employe 
may  be  reasonably  inferred  from  tne  scope  of  his  general 
agency,  and  as  imported  by  his  title.     Toledo,  W.  &  W.  R. 
Co.  V.  Rodrigues,  47  111.  188;  Cairo  &  St.  L.  R.  Co.  f.Ma- 
iioney,  82  111.  73 ;  Atchison  &  N.  R.  Co.  v.  Reecher,  24  Kan. 
228,  I  Am.  &  Eng.  R.  Cas.  343  ;  Louisville,  E.  &  St.  L  R.Co. 
7'.  McVav,  98  Ind.  391,  22  Am.  &  Eng.  R.  Cas.  382.    But,  it  is 
also  helcf  by  the  weight,  if  not  by  the  unbroken  line,  of  judi- 
cial decisions,  that  such  general  authority  cannot 
had^no  aIT.       ^^  inferred  from  the  nature  and  scope  of  the  well- 
thorUyto«B.  understood  powers  and  duties  of  subordinate  em- 
ir«ff6  phyti-      ployes  and  agents,  such  as  station  agents,  s^^- 
^^■■-  masters,  road-masters,  conductors,     i  Am.  &  Eng- 

Ency.  Law,  365 ;  14  Am.  &  Eng.  Ency.  Law,  Qi^- 
In  Tucker  7'.  St.  Louis,  K.  C.  &N.  R.  Co.,  54  Mo.  i;/*^?^' 
sician  was  employed  by  the  station  agent  and  conductor—tne 
latter  telling  him  to  give  such  attention  as  was  needed,  and 
lie  would  be  paid  therefor  to  attend  a  wounded  brakernan. 
After  observing  that  there  was  no  pretense  that  they  hadau- 
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thority  to  employ,  or  that  they  pretended  to  employ,  a  phv- 
sician  on  the  company's  account,  the  court  said:  "  It  is  only 
shown  that  they  were  agents  of  defendant  in  conducting  its 
railroad  business,  which  of  itself  could  certainly  give  them 
no  authority  to  employ  physicians,  for  the  defendant,  to  at- 
tend to  and  treat  persons  accidentally  injured  on  the  road." 
There  is  one  case  which  holds  that  there  are  exceptional  ur- 
gent  circumstances  in  which  the  authority  of  the  conductor, 
being  the  highest  representative  of  the  company  present,  to 
employ  a  surgeon  will  be  inferred.  Terre  Haute  &  I.  R.  Co. 
V,  McMurray,  98  Ind.  358,  22  Am.  &  Eng.  R.  Cas.  371.  In 
that  case  the  general  rule  was  held  not  to  be  applicable  in  all 
cases,  and  that  where  a  brakeman  is  injured  while  the  train 
is  out  on  the  road  at  a  point  distant  from  the  chief  officers, 
and  there  is  necessity  for  immediate  surgical  treatment,  and 
no  superior  officer  present,  the  conductor,  having  charge  of 
the  direct  and  immediate  management  of  the  tram,  is  a  gen- 
eral agent  for  the  purpose  of  employing  surgical  assistance. 
The  conclusion  is  rested  on  the  theory  that  it  is  the  duty  of 
the  company  to  act  in  such  cases,  and  have  some  officer  or 
agent,  at  all  times,  competent  to  exercise  discretionary  au- 
thority when  an  emergency  unexpectedly  arises.  The  prin- 
ciple of  the  decision  is  that  present  necessity  for  medical  aid 
to  save  life  or  prevent  great  bodily  harm,  the  absence  of  a 
superior  officer,  and  disability  to  communicate  with  him  in 
lime,  constitute  such  case  an  exception  to  the  general  rule. 
In  St.  Louis,  A.  &  T.  R.  Co.  v.  Hoover,  53  Ark.  377,  the  court, 
after  referring  to  the  case  above  cited  and  stating  the  princi- 
ciple  decided,  said :  "  The  authority  existing  in  such  cases  is 
exceptional.  It  grew  out  of  the  present  emergency,  and  the 
absence,  and  consequent  inability  to  act,  of  the  railway's 
managing  agent.  Its  existence  cannot  extend  beyond  the 
causes  from  which  it  sprang."  Whether  the  authority  of  the 
conductor  should  be  inferred  in  such  cases  it  is  unnecessary 
to  decide ;  for,  if  conceded,  the  case  of  the  plaintiff  is  not 
brought  within  the  exception.  There  is  no  evidence  of  the 
distance  of  the  place  where  the  brakeman  was  injured  from 
the  chief  officers  of  the  company,  and  none  tending  to  show 
immediate  and  urgent  necessity  to  call  a  physician,  or  that 
communication  with  the  superintendent  was  impracticable, 
or  that  delay  for  that  purpose  was  dangerous,  or  that  plaint- 
iff's services  were  rendered  on  the  credit  of  defendant;  and 
it  appears  there  was  telegraphic  communication.  Plaintiff 
testifies  that  he  was  called  to  see  the  injured  brakeman,  and, 
in  response  to  such  call,  went  to  see  him,  dressed  his  wounds, 
and  continued  to  do  so  until  he  died.  He  does  not  state  by 
whom  he  was  called.     It  appears,  however,  from  the  evl- 
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dence  of  the  conductor,  that  he  summoned  plaintiff;  but  he 
also  testifies  that  he  had  no  authority  to  employ  physicians, 
and  did  not  remember  telling  plaintiff  anythmg.  The  liabil- 
ity of  defendant  depends  upon  contract  entered  into  by  some 
authorized  agent,  and  proof  of  authority  is  requisite,  where 
it  is  not  inferable  from  the  scope  of  his  agenc)\  Unques- 
tionably, the  general  superintendent  may  ratify  the  conduc- 
tor's unauthorized  employment;  and,  upon  notice  of  the 
injury  and  the  employment  of  the  physician,  the  general  su- 
perintendent, in  order  to  avoid  responsibility,  should  dissent, 
and  notify  plaintiff  that  the  company  would  not  be  responsi- 
ble; but  this  duty  does  not  arise,  and  there  can  be  no  ratifi- 
cation, unless  the  superintendent  was  informed  of  the  facts 
and  circumstances  of  the  employment  of  plaintiff.  There  is 
jio  evidence  that  he  had  any  knowledge  or  notice  thereof 
until  after  the  services  were  rendered.  Cincinnati,  1.  St.  L. 
&  C.  R.  Co.  v.  Davis,  (Ind.),  44  Am.  &  Eng.  R.  Cas.  459. 
Affirmed. 

Authority  of  Railroad  Employe  to  Bind  Company  by  Contracts  for  Medical 
Services.— The  law  upon  this  question  is  fully  stated  and  the  cases  re- 
viewed in  the  note  to  the  case  of  Cincinnati,  I.,  St.  L.  &  C.  R.  Co.  v.  Da- 
vis, (Ind.),  44  Am.  &  Eng.  R.  Cas.  461-465. 


EwiNG 

V. 

Pittsburg,  Cincinnati,  Chicago  &  St.  Louis  R.  Co. 

{Pennsylvania  Supreme  Courts  January  4^  I^g2.) 

Mere  Fright  Unaccompanied  With  Bodily  Injury  Is  not  a  Cause  of  Action 
against  a  railroad  company  on  the  part  of  a  person  against  whose  dwelling 
house  the  cars  of  the  company  fell,  after  being  thrown  from  the  track  by 
a  collision. 

Appeal  from  Allegheny  Court  of  Common  Pleas. 
A,  M.  Bro7vn  and  John  D,  Brown,  for  appellants. 
William  Scott  and  Geo,  B,  Gordon,  for  appellee. 

Per  Curiam.— The  wrong  of  which  the  plaintiff,  Eva  Ew- 
ing,  complains,  was  a  collision  of  cars  upon  the  railway  of 
the  defendant  company,  in  consequence  of  which 
OftM  stated,  the  cars  **  were  broken,  overturned,  and  thrown 
from  the  track,  and  fell  upon  the  lot  and  premises  of  the 
plaintiffs,  and  against  and  upon  the  dwelling  house  of  plaint- 
iffs, and  thereby  and  by  reason  thereof  greatly  endangered 
the  life   of  the  said  Eva  Ewing,  then  being  in  "said  dwelling 
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house,  and  subjected  her  to  great  fright,  alarm, 'fear,  and  ner- 
vous excitement  and  distress,  whereby  she  then  and  there 
became  sick  and  disabled,  and  continued  to  be  sick  and  dis- 
abled  from  attending  to  her  usual  work  and  duties,  and  suf- 
fered and  continues  to  suffer  great  mental  and  physical  pain 
and  anguish,  and  is  thereby  permanently  weakened  and  dis- 
abled," etc.  To  this  statement  the  defendant  demurred,  and 
the  court  below  entered  judgment  for  defendant  upon  said 
demurrer.     This  ruling  is  assigned  as  error. 

It  is  plain  from  the  plaintiff's  statement  of  her  case  that  her 
only  injury    proceeded  from  fright,  alarm,  fear  and  nervous 
excitement  and  distress.     There  was  no  allegation 
that   she  had  received  any  bodily  injury.     iTmere     "VV*^*'**' 
fright,   unaccompanied   with   bodily   injury,   is  a     ©f action, 
cause  of  action,  the  scope  of  what  are  known  as 
"  accident  cases  "  will  be  very  greatly  enlarged ;  for  in  every 
case  of  a  collision  on  a  railroad  the  passengers,  although  they 
may  have  sustained  no  bodily  harm,  will  have  a  cause  of  ac- 
tion  against  the  company  for  the  "  fright "  to  which  they 
have  been  subjected.     This  is  a  step  beyond  any  decision  of 
any  legal  tribunal  of  which  we  have  knowledge. 

Negfligence  constitutes  no  cause  of  action  unless  it  ex- 
presses or  establishes  some  breach  of  duty.  Add.  Torts,  ^5 
1338.  What  duty  did  the  company  owe  this  plaintiff?  It 
owed  her  the  duty  not  to  injure  her  person  by  force  or  vio- 
lence ;  in  other  words,  not  to  do  that  which,  if  committed  by 
an  individual,  would  amount  to  an  assault  upon  her  person. 
But  it  owed  her  no  duty  to  protect  her  from  fright,  nor  had 
it  any  reason  to  anticipate  that  the  result  of  a  collision  on  its 
road  would  so  operate  on  the  mind  of  a  person  who  wit- 
nessed it,  but  who  sustained  no  bodily  injury  thereby,  as  to 
produce  such  nervous  excitement  and  distress  as  to  result  in 
permanent  injury  ;  and,  if  the  injury  was  one  not  likely  to 
result  from  the  collision,  and  one  which  the  company  could 
not  have  reasonably  foreseen,  then  the  accident  was  not  the 
proximate  cause.  The  rule  on  this  subject  is  as  follows:  "  In 
determining  what  is  proximate  cause,  the  true  rule  is  that 
the  injury  must  be  the  natural  and  probable  consequence  of 
the  negligence;  such  a  consequence  as,  under  the  surround- 
ing circumstances  of  the  case,  might  and  ought  to  have  been 
seen  by  the  wrongdoer  as  likely  to  flow  from  his  act.*'  Pitts- 
burgh Southern  K.  Co.  v,  Tayfor.  104  Pa.  St.  306;  Township 
of  West  Mahanoy  v.  Watson,  1 12  Pa.  St.  574.  Tested  by  this 
rule,  we  regard  the  injury  as  too  remote.  We  know  of  no 
well  considered  case  in  which  it  has  been  held  that  mere 
fright,  when  unaccompanied  by  some  injury  to  the  person^ 
has  been  held  actionable.     On  the  contrary,  the  authorities 
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SO  far  as  they  exist,  are  the  other  wav.  Mr.  Wood  fairly 
states  the  rule  in  his  note  to  Mayne  on  Damages  at  page  74; 
*'  So  far  as  I  have  been  able  to  ascertain,  the  force  of^tbe  rule 
is  that  the  mental  suflFering  referred  to  is  that  which  grows 
out  of  the  sense  of  peril  or  the  mental  agony  at  the  time  of 
the  happening  of  the  accident,  and  that  which  is  incident  to 
and  blended  with  the  bodily  pain  incident  to  the  injury,  and 
the  apprehension  and  anxiety  thereby  induced.  In  no  case 
has  it  ever  been  held  that  mental  anjguish  alone,  unaccom- 
panied  by  an  injury  to  the  person,  afforded  a  ground  of  ac- 
tion." In  Wyman  v.  Leavitt,  71  Me.  227,  a  contractor  of  a 
railroad  was  blasting  rocks  within  the  right  of  way  of  the 
road.  The  blast  blew  rocks  upon  the  plaintiff's  land,  and,  in 
addition  to  the  damage  to  the  land,  plaintiff  claimed  damages 
for  fright,  caused  by  apprehension  of  personal  injury.  Held, 
that  he  could  not  recover.  Our  own  recent  case  of  Fox  r. 
Borkcy,  126  Pa.  St.  164,  was  a  case  of  fright  from  blasting, 
and  it  was  said  by  our  Brother  Mitchell  :  "  The  injury  was 
not  the  natural  or  proximate  result  of  the  act  complained  of." 
In  Lynch  i\  Knight,  9  H.  L.  Cas.  577,  Lord  Wensleydale 
said  :  **  Mental  pain  or  anxiety  the  law  cannot  value,  and  does 
not  pretend  to  redress,  when  the  unlawful  act  complained  of 
causes  that  alone."  To  the  same  point  are  Indianapolis  & 
St.  L.  R.  Co.  V.  Stables,  62  111.  313  ;  (Janning  v.  Williamstown, 
I  Cush.  (Mass.),  451 ;  Johnson  v.  Wells,  6  New  224.  We  need 
not  discuss  the  authorities  cited  by  the  appellant.  They  are 
nearly  all  cases  in  which  the  fright  was  the  result  of,  or  ac- 
companied by,  a  personal  injury,  and  have  no  application  to 
the  case  in  hand.    Judgment  affirmed. 

Damages  for  Injuries  to  the  Person. — PeriV  and  Fright  as  the  SuMeci 
vf  Damaiftrs.—SGe  note  48  Am.  &  Eng.  R.  Cas.  109 ;  note  37  Am.  &  Eng- 
k.  Cas.  193. 

l^Viat  Damages  Are  the  Proximate  Consequences  of  a  Wrongful  Act.— 
Tlie  general  rule  in  actions  in  tort  is  that  the  damages  recoverable  are 
those  resulting  directly  from  the  wrongful  act,  whether  they  could  or  could 
not  have  been  foreseen  or  contemplated  by  the  wrongdoer  as  the  probable 
result  of  the  act  done.  The  director  proximate  consequences  of  a  wrongful 
art  are  those  which  occur  without  any  intervening  cause,  and  where  an 
crticient  adequate  cause  for  the  injuries  has  been  found,  it  must  be  consid- 
ered as  the  true  cause,  unless  another,  not  incident  to  it,  but  independent 
of  it,  is  shown  to  have  intervened.  The  question  as  to  what  is  the  direct 
or  proximate  cause  of  an  injury  is  ordinarily  not  one  of  science  or  of  legal 
knowledge,  but  of  fact,  for  a  jury  to  determine,  in  view  of  the  accompany- 
injT  circumstances.  Schumaker  v,  St.  Paul  &  D.  R.  Co.  (Minn.,  April  o, 
i.S9i).48N.  W.  Rep.  559. 

Matters  Which  Jtoy  .\fay  Consider  in  Estimating  Damages.-^ln  esti- 
matinp;  damages  for  personal  injuries,  the  jury  may  consider  (i)  such  spe- 
(  lal  expenses  as  were  incurred  by  plaintiff  by  reason  of  the  injuries,  (2) 
the  value  of  the  time  lost  by  him  from  his  usual  occupation  by  reason 
thereof;  (3)  fair  compensation  for  mental  and  physical  suffering:  (4)  ^"^ 
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probable  future  effect  of  the  injuries  on  his  health  ;  and  (5)  any  diminution 
of  his  power  to  labor  and  pursue  the  course  of  life  he  might  otherwise 
have  done.     Davidson  v.  Southern  Pacific  R.  Co.,  44  Fed.  Rep.  476. 

In  actions  to  recover  damages  for  personal  injuries,  the  plaintiff's  age, 
habits,  ability  to  earn  money,  expectancy  of  life,  pain  and  suffering,  together 
with  the  contingencies  of  human  life  are  to  be  considered  in  estimating 
damages.  Grant  ?/.  Union  Pacific  R.  Co.,  45  Fed.  Rep.  673.  And  where 
the  plaintiff  is  a  child,  it  is  proper  for  the  court  to  instruct  the  jury  that  in 
estimating  damages  they  may  take  into  consideration  plaintiff's  diminished 
capacity  for  performing  manual  labor  after  the  age  of  twenty-one  years. 
Fort  Worth  &  D.  C.  R.  Co.  v.  Robertson  (Tex.,  June  16,  1891),  16.  S.  W. 
Rep.  1093. 

Damages  For  Future  Consequences  of  Injury. — In  an  action  to  recover 
damages  for  personal  injuries  it  is  not  necessary  to  an  award  of  damages 
for  future  consequences  of  such  injury  that  the  jury  be  satisfied  not  only 
that  such  consequences  may  occur,  but  that  it  must  be  reasonably  certain 
that  they  will  ensue,  since  an  instruction  to  this  effect  requires  the  jury  to 
be  satisfied  beyond  a  reasonable  doubt.  Gulf  C.  &  S.  F.  R.  Co.  v.  Har- 
riett (Tex.,  Feb.  27,  1891),  15  S.  W.  Rep.  556. 

Exemplary  Damages — IV/ien  Authorized. — In  an  action  to  recover  dam- 
ages for  personal  injuries,  where  there  is  no  testimony  showing  that  the 
negligence  complained  of  is  so  gross  as  to  amount  to  wantonness,  and  no 
willful  or  malicious  acts  are  proven,  it  is  error  for  the  trial  court  to  instruct 
the  jury  that  "  they  are  at  liberty  to  award  what  are  termed  '  exemplary  ' 
or 'punitive  '  damages;  that  is,  damages  which  are  given,  not  on  account 
of  any  special  merit  in  plaintiff's  case  justifying  the  same,  but  as  a  warning 
and  lesson  to  the  defendant,  to  teach  it  greater  respect  and  care  for  the 
rights  and  safety  of  others."  Chicago,  K.  &  W.  R.  Co.  v.  O'Connell,  46 
Kan.  581. 

Excessive  Damages. — In  actions  to  recover  damages  for  injuries  to  the 
person,  it  is  the  province  of  the  jury  to  determine  what  is  a  fair  compen- 
sation for  the  injury  received,  including  whatever  bodily  pain  and  mental 
anguish  the  party  injured  is  shown  to  have  suffered.  In  the  absence  of 
undue  prejudice  or  passion  on  the  part  of  the  jury,  the  court  will  n^t  dis- 
turb the  verdict,  on  the  ground  that  the  damages  are  excessive ;  accord- 
jnj^ly,  the  court  refused  to  disturb  a  judgment  for  $700  on  account  of  an 
injury  inflicted  upon  a  passenger  by  a  servant  of  the  defendant  company, 
consisting  of  a  cruel  and  unlawful  assault  by  striking  the  plaintiff  over  the 
head  and  bruising  him  and  causing  him  to  bleed  until  he  was  unconscious. 
St.  Louis  &  S.  F.  R.  Co.  v.  Blackburn  (Ark.,  Feb.  21,  1891),  15  S.  W.  Rep. 
469. 

A  verdict  for  $25,000  is  not  so  manifestly  excessive  as  to  show  that  it 
was  rendered  through  passion  or  prejudice,  in  an  action  by  a  locomotive 
engineer  to  recover  damages  for  injuries  rendering  him  a  helpless  cripple 
and  an  invalid  for  life,  and  inflicting  great  agony  and  suffering  which 
would  probably  continue  to  a  considerable  extent  during  his  life. 

A  verdict  for  $10,000  on  account  of  personal  injuries  is  not  excessive 
where  the  injuries  consist  in  having  the  legs  crushed  so  that  one  of  them 
had  to  be  amputated  and  the  other  was  permanently  weakened,  compelling 
the  plaintiff  to  languish  in  bed  for  five  months,  suffering  great  pain.  Fort 
Worth  &  D.  C.  R.  Co.  v,  Robertson  (Tex.,  June  16,  1891),  16  S.  W.  Rep. 
1093. 

Same — Power  of  Court  to  Allow  Plaintiff  to  Take  Less  Sum. — In  Un- 
fricd  V,  Baltimore  &  O.  R.  Co.,  34  W.  Va.  200,  it  was  held  that  in  an  action 
for  damages,  where  the  verdict  of  the  jury  is  so  erroneous  as  to  clearly  in- 
dicate prejudice,  partiality,  passion  or  corruption  in  arriving  at  their  con- 
clusions, the  defendant,  on  motion,  is  entitled  to  a  new  trial ;  and  it  is  ef- 
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ror  in  the  court  to  allow  the  plaintiff  to  elect  to  take  a  less  sum  si^ested 
by  the  court,  when  there  is  no  {fa/a  before  the  court  by  which  said  smaller 
sum  could  be  rightly  and  definitely  ascertained,  but  which  is  fixed  by  the 
ciis<:retion  of  the  court,  unaided  by  the  evidence. 

IVa^t's  Due  Employe  at  Death —Set-off  of  Hospital  Charges, — In  Louis- 
ville, N.  O.  &  T.  R.  Co.  f.  Kennedy  (lenn..  April  Term,  1891),  16  S.  VV. 
Kep.  113,  it  was  held  that  a  railroad  company,  which  has  an  agreement 
whereby  its  employes  are  given  an  option  to  receive  treatment  for  injuries 
at  a  hospital,  the  charges  paid  by  the  company  to  be  deducted  from  their 
wages,  can  set  ofl[  such  charges  against  the  wages  of  an  employe  allotted 
to  his  widow  for  her  support,  from  the  death  of  such  employe. 

Evidence  in  Actions  for  Personal  Injuries. 

Admissibility  of  Ei'idence  as  to  Expressions  of  Pain. — In  Kennedy  v. 
Rochester  City  &  B.  R.  Co.  (N.  Y.,  Dec.  i.  1891),  29  N.  E.  Rep.  141,  it  wa^ 
held  that,  under  the  rule  that  a  party  cannot  support  his  own  testimony 
by  proof  of  declarations  to  the  same  effect  made  to  persons  other  than  a 
physician  who  at  the  time  was  in  attendance  professionally,  the  testimony 
of  a  third  person  that  the  plaintiff,  in  an  action  for  personal  injuries,  com- 
plained to  him  a  few  hours  after  the  injury  that  she  was  then  suffering  pain 
in  her  head  and  side,  is  inadmissible.  Where  the  defendant,  in  such  case, 
contends  that  the  plaintiff  was  not  injured  to  the  extent  asserted  by  her  if 
at  all,  the  error  in  the  admission  of  such  testimony  was  prejudicial. 

Declarations  as  Part  of  Res  Gestae. — In  an  action  to  recover  damages 
for  the  death  of  a  railroad  employe,  declarations  of  deceased  made  five 
minutes  or  more  after  the  accident,  not  spontaneously,  but  inanswertothe 
question  of  how  it  occurred  and  not  illustrating  or  explaining  or  receiving 
support  from  the  transaction  itself,  do  not  form  part  of  the  res  gestae. 
Richmond  &  D.  R.  Co.  v,  Hammond  (Ala.,  June  26,  1891),  9  So.  Rep.  577- 

Evidence  of  Refusal  of  Master  to  Employ  Plaintiff  After  Injury— \n 
Harrison  v,  Denver  &  R,  G.  W.  R.  Co.  (Utah,  October  3.  1891),  27  Pac. 
Rep.  728.  the  plaintiff  had  been  an  employe  of  the  defendant  company  and 
brought  suit  against  his  former  master  for  personal  injuries  claimed  to 
have  been  caused  by  the  defendant's  negligence.  The  plaintiff  was  per- 
mitted to  introduce  evidence  to  the  effect  that,  some  time  after  the  injury, 
the  company  refused  to  employ  him,  in  order  to  show  the  condition  of  his 
health  at  the  time.  The  plaintiff  did  not  follow  this  with  any  evidence  to 
show  that  the  refusal  of  the  company  to  employ  him  was  on  account  of  his 
condition.  Held,  that  the  introduction  of  such  evidence  was  erroneous. 
The  court  said  :  "  We  think  the  testimony  objected  to  was  improper,  and 
we  cannot  say  as  a  matter  of  law  that  it  was  harmless.  The  defendant  com- 
pany was  under  no  legal  obligations  to  furnish  the  plaintiff  work.  It  is 
only  bound  to  make  full  compensation  to  him  for  the  injury  he  has  re- 
ceived. This  testimony  might,  and  perhaps  did,  influence  the  jury  in  es- 
timating the  damages.  It  did  not  tend  to  prove  any  of  the  issues  involved 
in  the  case.  It  did  not  tend  to  prove  the  negligence  of  the  defendant  com- 
pany. It  did  not  tend  to  prove  care  and  precaution  on  the  part  of  the 
plaintiff.  It  did  not  tend  to  prove  how  baa  the  plaintiff  was  hurt;  nor 
Avas  it  any  way  proper  to  aid  the  jury  in  estimating  the  damages;  and  it 
may  have  prejudiced  the  jury  against  the  defendant.  Therefore  it  ought 
to  have  been  excluded.  For  this  reason  the  cause  is  reversed  and  a  new 
trial  awarded." 

Evidence  as  to  Number  and  Ages  of  Plaintiff's  Children. — In  Bayharsh 
T'.  Hannibal  &  St.  Jo.  R.  Co..  103  Mo.  570,  it  was  held  that,  in  an  action  to 
recover  damages  for  personal  injuries  caused  by  the  defendant's  ncgli- 
jU^ence,  it  is  reversible  error  to  admit  evidence  of  the  number  and  ages  of 
plaintiff's  children.  The  court  said:  *'The  admission  of  such  testimony 
hii.s  been  positively  disapproved  by  this  court  (Stephens  v.  Hannibal  &  St. 
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J.  R.  Co.,  1888,  96  Mo.  207,  38  Am.  &  Eng.  R.Cas.  1 10),  and  by  other  courts 
(Pennsylvania  Co.  v.  Roy,  1880,  102  U.  S.  451,  i  Am.  4&  Eng.  R.  Cas.  225  ; 
Kreuzigcr  v.  Chicago  &  N.  W.  R.  Co.,  1888,  73  Wis.  158  ;  Dreiss  v.  Fried- 
rich,  1882,  57  Tex.  70;  Pittsburgh,  Ft.  W.  &  C.  R.  Co.  v.  Powers,  1874,  74 
in.  341).  Whatever  remarks  are  found  in  other  cases  to  the  contrary  (for 
example,  in  Winters  v.  Hannibal  &  St.  J.  R.  Co.,  1867,  39  Mo.  468,  and 
Conroy  v,  Vulcan  Iron  Works,  1882,  75  Mo.  652),  cannot  longer  be  re- 
garded as  authoritative.  Nothing  that  took  place  at  the  trial  can  be  con- 
sidered as  curing  the  error  referred  to.  On  the  contrary,  the  only  instruc- 
tion given  by  the  court  on  the  measure  of  damages  rather  gave  prominence 
to  that  piece  of  irrelevant  testimony  by  alluding  to  plaintiff's  *  situation  in 
life,'  and  to  *  the  extent  to  which  he  is  disabled  from  making  a  support 
for  himself  and  family.'  In  this,  condition  of  the  record  we  certainly  can- 
not fairly  pronounce  the  error  harmless." 

Eindence  of  Value  of  Child's  Services,— \n  an  action  by  parents  to  re- 
cover damages  for  personal  injuries  to  their  minor  child,  where  it  is  shown 
that  the  child  was  healthy,  obedient,  able  and  willing  to  work,  evidence  of 
the  average  monthly  value  of  his  services  as  a  common  laborer,  between 
the  ages  of  eight  and  twenty-one  years,  is  admissible.  Fort  Worth  &  D. 
C.  R.  Co.  V.  Measles  (Tex.,  June  3,  1891),  17  S.  W.  Rep.  124, 

Evidence  of  Expenses  Incurred  For  Treatment, — The  plaintiff,  in  an  ac- 
tion to  recover  damages  for  injuries  to  his  person,  may  introduce  evidence 
as  to  expenses  incurred  by  him  in  treating  himself  for  such  injuries  ;  it  is 
a  question  for  the  jury  whether  or  not  such  expenses  were  reasonable  or 
necessary.    Hart  v.  Cfharlotte,  C.  &  A.  R.  Co.,  33  S.  Car.  427. 

Same — Doctor's  Bills  In  Evidence, — In  actions  for  personal  injuries  it  is 
not  error  to  permit  doctors'  bills  to  be  introduced  in  evidence,  merely  as 
memoranda  of  the  amount  charged  for  medical  services  which  the  plaintiff 
had  promised  to  pay,  where  plaintiff  is  required  to  prove  the  reasonable- 
nesss  of  such  bills.  Gulf  C  &  S.  F.  R.  Co.  v.  Harriett  (Xex.,  Feb.  27, 
1891).  15  S.  W.  Rep.  556. 

Evidence  of  Medical  Experts  to  Show  Extent  of  Injuries, — In  actions  for 
personal  injuries  plaintiff  may  introduce  in  evidence  the  opinions  of  med- 
ical experts  that  the  cicatrices  of  wounds  received  in  a  collision  are  apt  to 
break  down  and  form  ulcers  more  or  less  serious  in  character,  and  the 
reasons  for  such  opinions,  in  order  to  show  the  extent  of  the  injuries  at 
the  trial.  Gulf  C.  &  S.  F.  R.  Co.  v,  Harriett  (Tex..  Feb.  27, 1891),  15  S.  W. 
Rep.  556. 

Admissibility  of  Carlisle  Tables, — In  an  action  against  a  railroad  com- 
pany for  personal  injuries,  the  plaintiff  offered  in  evidence  the  Carlisle 
tables  of  the  expectancy  of  life  contained  in  the  Encyclopaedia  Britannica. 
The  defendant  objected  because  no  sufficient  foundation  had  been  laid. 
Held^  that  the  work  was  admissible  without  preliminary  proofs,  under 
§  3653,  Iowa  Code.  Haden  v.  Sioux  City  &  P.  R.  Co.  (Iowa,  May  19.  1891 ). 
48  N.  W.  Rep.  733. 

Venue  of  Action  For  Personal  Injuries. — In  Texas  it  is  held  that  an  action 
based  upon  the  negligent  omission  of  a  railroad  company  resulting  in  per- 
sonal injuries  to  the  plaintiff,  is  not  within  the  provisions  of  Tex.  Rev.  St., 
art.  1 190,  that  a  suit  founded  upon  a  crime,  offense  or  trespass,  is  to  be 
brought  in  the  county  where  it  was  committed.  Ricker  v.  Shoemaker 
(Tex.,  May  8,  1891),  16  S.  W.  Rep.  645. 
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HiGGINS 

V, 

Central  New  England  &  Western  R.  Co. 

{Massachusetts  Supreme  judicial  Courts  January  6^  18^2^ 

Action  for  Death — Foreign  Law. — The  plaintiff's  intestate  was  domiciled 
in  Massachusetts,  where  the  plaintiff  was  appointed  administrator.  In- 
testate was  killed  in  Connecticut.  Gen.  St.  Conn.,  1888,  §  1008,  provides 
that  all  actions  for  injury  to  the  person,  whether  the  same  do  or  do  not 
result  in  death,  shall  survive  to  the  executor  or  administrator.  Neld,i\iii 
the  administrator  might  sue  m  Massachusetts  on  the  cause  of  action  given 
by  the  Connecticut  statute,  although  the  rules  of  law  in  the  two  states  as 
to  the  recovery  of  the  expenses  of  the  suit  and  exemplary  damages,  and 
also  as  to  the  assessment  of  damages  upon  the  default  of  the  defendant, 
are  radically  different. 

Same— When  a  Penal  Action.>-The  fact  that  a  statute  giving  a  right  oi 
action  for  the  wrongful  death  of  a  person  limits  the  amount  o?  the  recov- 
ery to  a  sum  not  exceeding  $5,000,  and  provides  that  the  damages  are  to 
be  distributed  to  the  husband,  widow,  heirs,  or  next  of  kin,  does  not  make 
it  a  penal  action,  which  the  courts  of  another  state  will  not  entertain. 

Distribution  of  Damages— Effect  of  Statute  on  Right  to  Sue  in  Foreign 
State. — The  effect^of  the  Connecticut  statute  giving  a  right  of  action  for  a 
wrongful  death,  and  providing  that  the  damages  recovered  shall  be  dis- 
tributed to  the  husband,  widow,  heirs,  or  next  of  kin,  is  that  the  damages 
shall  not  be  assets  for  the  payment  of  debts,  and  shall  not  pass  by  will  o( 
the  deceased  ;  and  such  a  provision  is  not  unjust  or  contrary  to  good 
morals  or  calculated  to  injure  the  state  or  its  citizens,  so  as  to  forbid  the 
courts  of  Massachusetts  from  enforcing  it  at  the  suit  of  the  administrator. 

Appeal  from  Superior  Court,  Hampden  county. 

Action  for  damages  caused  by  injury  resulting  from  the 
killing  of  James  Higgins,  plaintiff's  intestate.  Defendant 
demurs. 

W.  G.  Bassett  and  /.  T.  Keating,  for  appellant. 

71  M.  Brown,  for  appellee. 

Barker,  J. — The  plaintiff's  intestate  was  domiciled  in 
Massachusetts,  where  the  plaintiff  was  appointed  adminis- 
trator. This  being  the  principal  administration, 
RirhtofMi-  the  plaintiff  succeeded  as  well  to  every  right  of 
"*;^JY.'mm.  action  of  the  deceased  which  survived  as  to  his 
iia«hDMU«.  other  personal  property.  Upon  the  question 
whether  such  an  administrator  takes  a  right  of  ac- 
tion by  succession  from  his  intestate,  it  is  immaterial  that 
the  right  arose  under  the  statute  of  a  foreign  state,  rather 
than  under  the  common  law  or  the  statutes  of  this  state;  just 
as  the  fact  that  the  intestate's  chattels  or  merchandise  had 
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been  acquired  or  were  held  under  the  statutes  of  a  foreign 
state,  rather  than  under  the  law  of  his  domicile,  is  immaterial 
upon  the  question  whether  such  merchandise  or  chattels 
pass  to  the  administrator.  Such  an  administrator  is  entitled 
to  the  aid  of  our  courts,  if  they  have  jurisdiction  of  the  nec- 
essary parties,  in  collecting  and  reducing  into  money  the 
property  which  he  takes  by  succession,  whether  goods,  chat- 
tels or  choses  in  action.  Suits  brought  to  enforce  rights  of 
action  which  the  deceased  had,  and  which  survived  and 
passed  from  him  to  his  administrator,  differ  essentially  from 
those  which  this  court  refused  to  entertain  in  Richardson  v. 
New  York  Cent.  R.  Co.,  98  Mass.  85,  and  in  Davis  v.  New- 
York  &  N.  E.  R.  Co.,  143  Mass.  301,  28  Am.  &  Eng.  R.  Cas. 
223.  In  Richardson's  case  an  administrator  appointed  here 
sought  to  enforce  in  our  courts  a  cause  of  action  which  his 
intestate  never  had,  which  had  not  passed  to  the  administra- 
tor by  succession,  and  which  the  statutes  of  another  state 
had  caused  to  spring  up  at  the  death  of  the  intestate,  and  had 
provided  might  be  brought  by  and  in  the  names  of  his  per- 
sonal representatives,  for  the  exclusive  benefit  of  his  wiaow 
and  next  of  kin.  In  Davis'  case  the  intestate  had  a  right  of 
action  in  his  life  time,  by  the  common  law  of  Connecticut, 
where  he  was  injured ;  but  by  the  law  of  Connecticut  his 
right  of  action  did  not  survive,  and  was  extinguished  at  his 
death,  while  a  penal  action  created  by  statute  was  substituted 
for  it  in  th^t  state. 

In  the  present  case  the  plaintiflF's  intestate  is  alleged  to 
have  been  instantly  killed  in  Connecticut  by  the  defendant's 
negligence.  It  is  conceded  that  the  statute  of  that 
state  makes  the  defendant  liable  to  pay  damages  wrwt«f 
for  the  injury  which  caused  his  death.  Can  his  ^Jiate?*"* 
administrator  sue  here  to  recover  such  xlamages? 
The  Connecticut  statute  places  in  one  category  **  all  actions 
for  injury  to  the  person,  whether  the  same  do  or  do  not  in- 
stantaneously result  in  death,"  and  all  actions  "  to  the  repu- 
tation or  to  the  property,  and  actions  to  recover  damages 
for  injury  to  the  person  of  the  wife,  child,  or  servant  of  any 
person  •/  and  provides  that  all  shall  survive  to  the  executor 
or  administrator.  Gen.  St.  Conn.  1888,  §  1008.  One  evident 
purpose  of  this  statute  was  to  give  to  actions  for  injuries  re- 
sulting in  instantaneous  death  the  same  incidents  as  actions 
which  survi^^e.  It  is  grouped  with  actions  which  survive  for 
other  injuries  to  the  person,  and  for  injuries  to  reputation 
and  to  property,  and  all  are  said  to  survive.  The  putting  in 
operation  of  the  negligent  or  unlawful  forces  which  cause  in- 
stantaneous death  is  a  wrong  to  the  person  killed,  which,  by 
raore  or  less  of  appreciable  time  precedes  his  death.     If  the 

48  A.  &  E.  R.  Gas.— 33 
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law  of  the  country  where  such  a  wrong  is  committed  gives 
to  the  person  killed  a  right  of  action,  and  provides  that  it 
shall  survive  to  his  administrator,  there  is  no  difficulty  in 
considering  that  the  deceased  had  that  right  of  action  at^he 
instant  when  he  was  rwi/s  et  mortuus,  and  that  by  express 
provisions  of  law  it  is  made  to  survive  and  to  pass  to  his  ad- 
administrator.  This  the  statute  referred  to  has  plainly  at- 
tempted  to  do.  As  was  held  in  Davis  v.  New  York  and  fc  E. 
R.  Co.,  ubi  supra,  it  is  the  right  of  each  state  **  to  determine 
bv  its  laws  under  what  circumstances  an  injur}'  to  the  person 
will  afford  a  cause  of  action."  Viewing  this  statute  of  Con- 
necticut as  a  whole,  it  plainly  puts  such  causes  of  action  as 
the  present  upon  the  footing  ot  personal  actions  which  sur- 
yive,  and  which  are  everywhere  considered  transitory;  that 
is,  they  go  with  the  person  who  has  the  right  of  action  where 
he  goes,  and  are  enforceable  in  any  form  according  to  its 
rules  of  procedure.  If  they  survive,  such  actions,  like  other 
personal  estate,  are  considered  to  have  situs  in  the  place  of 
domicile,  and  to  pass  to  the  administrator  there  appointed. 
Viewing  the  causes  of  action  with  which  the  Connecticut 
statute  deals  in  connection  with  the  one  now  sued  on,  our 
own  statutes  of  survivorship  are  similar.  There  is  therefore 
nothing  in  the  nature  of  the  cause  of  action,  as  so  far  devel- 
oped, to  prevent  our  courts  from  entertaining  it  upon  prin- 
ciples generally  recognized. 

Assuming  that  the  cause  of  action  is  one  not  existing  at 
the  common  law,  but  created  by  the  statute  of  another  state, 
we  have  seen  that  it  is  transitory,  and  that  it  sur- 
No  reaton  vivcs  and  passcs  from  the  deceased  to  his  adminis- 
rho«w  VoV*  trator.  When  an  action  is  brought  upon  it  here, 
becBforcMi.  the  plaintiff  is  not  met  by  any  difficulty  upon  these 
points.  Whether  our  courts  will  entertain  it  de- 
pends upon  the  general  principles  which  are  to  be  applied  in 
determining  the  question  whether  actions  founded  upon  the 
laws  of  other  states  shall  be  heard  here.  Thev  require  that, 
in  cases  of  other  than  penal  actions,  the  foreign  law,  if  not 
contrary  to  our  public  policy  or  to  abstract  justice  or  pure 
morals,  or  calculated  to  injure  the  state  or  its  citizens,  shall 
be  recognized  and  enforced  here,  if  we  have  jurisdiction  of 
all  necessary  parties,  and  if  we  see  that,  consistently  with 
our  own  forms  of  procedure  or  law  of  trials,  we  can  do  sub- 
stantial justice  between  the  parties.  If  the  foreign  law  is  a 
penal  statute,  or  offends  our  own  policy,  or  is  repugnant  to 
justice  or  good  morals,  or  is  calculated  to  injure  this  state 
or  its  citizens;  or  if  we  have  not  jurisdiction  of  parties  who 
must  be  brought  in  to  enable  us  to  give  a  satisfactory  rem- 
edy ;  or  if,  under  our  forms  of  procedure,  an  action  here  can- 
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not  give  a  substantial  remedy, — we  are  at  liberty  to  decline 
jurisdiction.  Blanchard  v,  Russell,  13  Mass.,  1,6;  Prentiss 
V.  Savage,  Id.  20,  24 ;  Ingrahara  v,  Geyer,  Id,  146 ;  Tappan  v. 
Poor,  15  Mass.  419;  Zipcey  v.  Thompson,  i  Gray  (Mass.), 
243,  245  ;  Erickson  v.  Nesmith,  15  Gray,  221,  4  Allen  (Mass.), 
233,  236 ;  Halsey  v.  McLean,  12  Allen  (Mass.),  438,  443 ;  New 
Haven  Horseshoe  Nail  Co.  v.  Linden  Springs  Co.,  142 
Mass.,  349,  13  Am.  &  Ene.  Corp.  Cas.  71;  Bank  of  North 
America  z^.  Rindge,  154  Mass.  203.  Applying  these  rules,* 
we  find  no  sufficient  reason  for  declining  to  entertain  the 
present  action.  Our  own  statutes  have  in  several  instances 
changed  the  policy  of  the  common  law  so  as  to  allow  dam- 
ages for  death  occasioned  by  negligence.  Pub.  St.  chap.  52, 
§  17  ;  Id.  chap.  73,  §6;  Id.  chap.  112,  §  212;  St.  1883,  chap. 
243  ;  St.  1887,  chap.  270,  §  2.  The  right  created  bjrthe  Con- 
necticut statute  is  in  terms  a  right  to  recover  "  just  dam- 
ages." Gen.  St.  Conn.  1888,  §  1009.  Neither  the  fact  that  the 
statute  creating  it  limits  the  amount  of  the  recovery  to  a  sum 
not  exceeding  $5,000,  nor  that  the  damages  are  to  be  dis- 
tributed to  the  husband,  widow,  heirs,  or  next  of  kin,  makes 
it  a  penal  action.  The  effect  of  such  provisions  as  to  the  dis- 
tribution of  the  damages  is  to  say  that  they  shall  not  be  assets 
for  the  payment  of  debts,  and  shall  not  pass  by  the  will  of 
the  deceased,  but  shall  be  applied  to  the  compensation  of  the 
persons  who  are  presumed  to  have  suffered  tne  most  by  the 
death  of  the  person  injured.  Such  a  right  is  not  unjust,  or 
contrary  to  good  morals,  or  calculated  to  injure  the  state  or 
its  citizens.  Our  courts  have  jurisdiction  of  the  necessary 
parties.  Looking  at  the  statute  creating  the  right  of  action 
as  a  part  of  the  system  of  law  in  force  in  Connecticut,  and 
considering  that,  if  the  action  is  to  be  prosecuted  here,  our 
rules  of  law  regulating  procedure  and  fixing  the  elements 
which  are  to  enter  into  the  assessment  of  the  damages  must 
govern  the  trial,  it  is  probable  that  the  result  will  not 
be  exactly  the  same  as  if  the  remedy  had  been  pursued 
in  Connecticut.  But  we  see  no  such  difficulty  as  to  lead 
us  to  suppose  that  injustice  may  be  done  to  the  defend- 
ant, and  none  which  ought  to  make  us  decline  jurisdiction  if 
the  plaintiff  elects  to  sue  here.  The  statutes  whicB  create 
and  limit  the  right  of  action  are  found  in  th«  provisions  reg- 
ulating civil  actions  in  the  courts  of  Connecticut,  and  are 
part  of  its  general  system  of  law.     By  "  the  costs  and  ex- 

f>enses  of  suit,"  which,  under  section  1009  are  to  be  deducted 
rom  the  damages  before  they  are  distributed,  were  intended 
costs  of  suit  allowed  under  Connecticut  laws,  and  the  ex- 
penses of  the  suit  exclusive  of  such  costs.  These  expenses, 
including  those  of  trials  not  resulting  in  a  verdict,  are  a  con- 
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stituent  element  of  the  just  damages  under  the  Connecticut 
system.  The  same  system  allows  exemplary  and  vindictive 
damages.  Murphy  v.  New  York  &  N.  H.  K.  Co.,  29  Conn. 
499;  Beecher  v,  perby  Bridge  &  Ferry  Co.,  24  Conn.  497; 
Noye^  V,  Ward,  19  Conn.  253.  If  in  the  action  prosecuted 
here  neither  the  expenses  of  the  suit  nor  exemplary  or  vin- 
dictive damages  can  be  recovered,  that  fact  is  no  hardship 
upon  the  defendant.  There  is  no  reason  why  the  plaintiff 
.may  not  be  allowed  to  waive  those  elements  of  damage  by 
bringing  his  action  in  a  forum  where  they  cannot  be  allowed. 
It  is  also  a  part  of  the  Connecticut  system  that  upon  the  de- 
fault  of  a  defendant  in  such  actions  the  plaintiff  has  no  right 
to  have  his  damages  assessed  by  a  jury,  and  in  practice  the 
assessment  is  uniformly  made  by  the  court  alone.  Gen.  St. 
Conn.  1888,  §  1 106 ;  Raymond  v.  Danbury  &  N.  R.  Co.,  43 
Conn.  598.  Upon  such  assessment  in  Connecticut,  the  de- 
fendant, to  reduce  the  damages  to  a  nominal  sum,  may  show 
contributory  negligence,  or  any  matter  which,  if  pleaded 
and  proved  in  bar,  would  have  defeated  the  action.  Daily 
V.  New  York  &  N.  H.  R.  Co.,  32  Conn.  356;  Carey  v.  Day, 
36  Conn.  152.  But  even  if  it  appeared  that  the  motive  for 
bringing  an  action  here  was  to  insure  an  assessment  of 
the  damages  by  a  jury,  we  cannot  perceive  in  that  a  valid 
reason  for  declining  to  take  jurisdiction.  It  is  to  be  noticed 
that,  while  the  statute  upon  which  the  plaintiff  founds  his  claim 
makes  the  cause  of  action  one  which  accrued  to  the  plaintiff's 
intestate  in  his  lifetime,  and  provides  that  it  shall  survive 
and  pass  to  his  administrator,  it  does  not  say  in  terras  that 
the  damages  shall  or  shall  not  be  assets  of  the  intestate  estate, 
but  provides  that  the^  shall  be  distributed  in  a  way  which 
may  or  may  not  be  different  from  the  disposition  to  be  made 
under  our  law  of  the  assets  of  the  deceased  to  be  adminis- 
tered. As  this  intestate  was  domiciled  in  Massachusetts,  we 
are  not  to  be  taken  as  now  deciding  how  any  damages  which 
the  plaintiff  may  recover  are  to  be  here  administered.  De- 
murrer  overruled. 

Actions  for  Death  in  State  Other  than  that  Where  the  Action  Accrued-Con. 
fllct  of  Laws.— The  cases  upon  this  subject  are  fully  collected  in  a  note  10 
the  case  of  Usher  v.  West  Jersey  R.  Co.  (Pa.),  41  Am.  &  Eng.  R.  Cas 
514-521;  for  cases  decided  and  reported  since  the  compilation  of  that  note 
see  Ash  v,  Baltimore  &  O,  R.  Co.  (Md.),  44  Am.  &  Eng.  R.  €03,676; 
O'Reilly,  v.  New  York  &  N.  E.  R.  Co.  (R.  I.),  42  Am.  &  Eng.  R.  Gas.  50 

In  a  recent  New  York  case  plaintiff's  complaint  alleged,  in  substance,  that 
she  was  a  resident  of  that  state,  and  the  defendant  was  a  domestic  corporation 
operating  a  line  of  railroad  extending  into  the  state  of  Pennsylvania:  that 
plaintiff's  husband  was  killed  in  that  state  through  the  negligence  of  de- 
fendant ;  that  the  statutes  of  said  state  gave  a  right  of  action  in  such  case 
for  the  injury  sustained,  to  the  widow  for  her  own  benefit  and  that  of  the 
children  of  decedent,  and  that  such  statute  was  of  similar  import  to  the  law 
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in  New  York.  Held,  that  the  complaint  set  forth  a  good  cause  of  actioft, 
and  that  a  demurrer  thereto  was  properly  overruled ;  that  the  right  of  ac- 
tion given  by  the  statutes  of  the  two  states  is  for  the  benefit  of  the  same 
class  of  individuals  ;  that  while  in  New  York  it  is  given  to  the  adminis-- 
trator  or  the  executor  of  the  decedent,  it  is  to  him  simply  as  trustee ;  and 
that  the  difference  in  the  trustee  appointed  by  the  two  statutes  to  repre- 
sent the  parties  injured,  was  not  such  as  to  bar  the  tribunals  of  this  state 
of  jurisdiction.  Also  keldy  that  the  action  was  properly  brought  by  the 
widow,  as  such,  not  asadministratriz,  as  it  is  the  cause  of  action  created 
and  arising  in  the  state  of  Pennsylvania  which  is  enforced,  and  so,  the  ac- 
tion must  be  prosecuted  in  the  name  of  the  party  to  whom  alone  the  right 
of  action  belongs.  ,  But  held,  that  the  limitation  imposed  by  the  laws  of 
New  York  up)on  the  amount  of  recovery  applied ;  that  plaintiff,  having  vol- 
untarily availed  herself  of  New  York  remedial  procedure,  must  submit  to  the 
limitation,  although  none  is  imposed  by  the  law  of  Pennsylvania.  Wooden 
t\  Western  New  York  &  Pennsylvania  R.  Co.,  126  N.  Y.  10. 

A  resident  of  Missouri  was  killed  in  Kansas  by  the  negligent  acts  of  a 
railroad  company,  in  whose  service  he  was  engaged,  under  such  circum- 
stances as  would  have  entitled  his  widow  to  recover  under  the  second  sec- 
tion of  our  damage  act,  if  the  accident  had  occurred  in  Missouri.  The 
Kansas  statute  provides  that  "  when  the  death  of  one  is  caused  by  the 
wrongful  act  or  omission  of  another,  the  personal  representatives  of  the 
former  may  maintain  an  action  therefor.  *  ♦  *  The  damages  cannot 
exceed  $10,000,  and  must  inure  to  the  exclusive  benefit  of  the  widow  and 
children,  if  any,  or  next  of  kin,  to  be  distributed  in  the  same  manner 
as  personal  property  of  the  deceased."  Held,  that  the  widow  could 
not  recover  in  an  action  in  Missouri  though  no  administrator  could  be  ap- 
pointed in  Kansas,  because  the  deceased  left  no  estate  there,  and  though 
the  action  could  be  brought  in  either  state  by  an  administrator  appointed 
in  Missouri.    Oates  v.  Union  Pacific  R.  Co.,  104  Mo.  514. 


Thompson 


Louisville  &  Nashville  R.  Co. 

{gi  Alabama^  49^-) 

Action  for  Death— Proximate  Cause— Death  Hastened  by  Poison. — A  rail- 
road company  is  liable  for  inflicting  mortal  injuries  upon  one  of  its 
employes,  under  a  statute  giving  a  right  of  action  for  injuries  resulting  in 
death,  although  the  death  was  hastened  by  p)oison  taken  as  medicine  by 
mistake,  in  a  quantity  sufficient  to  kill  a  well  man,  but  which  would  not 
have  caused  death  so  soon  except  for  the  prior  injuries. 

Cause  of  Death— Instructions— "  Doubt  and  Uncertainty." — In  such  case 
it  is  error  for  the  court  to  charge  the  jury  that  if  the  evidence  leads  them 
"  in  any  doubt  and  uncertainty  "  as  to  whether  the  accident  or  the  p>oison 
caused  the  death,  and  because  of  such  doubt,  fails  to  produce  a  "  proper 
conviction  "  that  death  was  caused  by  the  injury,  they  must  find  for  the 
defendant 

Exemplary  damages  are  not  recoverable  in  an  action  for  negligence  re- 
sulting in  the  death  of  another. 

Appeal  from  Jefferson  Circuit  Court. 
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This  action  was  brought  by  D.  B.  Thompson,  as  the 
administrator  of  J.  R.  Thomas,  deceased,  to  recover  damages 
for  personal  injuries  received  by  said  decedent  while  in  de- 
fendant's  service,  and  which,  as  alleged,  caused  his  death ; 
and  was  commenced  on  25th  February,  1888.  The  injuries 
were  received  on  the  22nd  September,  1887,  while  said 
Thomas  was  engaged  in  the  defendant's  service,  working  as 
a  brakeman  on  a  handcar,  which  was  under  the  control  of 
one  McPherson ;  and  the  accident  seems  to  have  been  caused 
by  McPherson's  attempt  to  stop  the  car  by  using  a  shingle, 
or  piece  of  board,  the  brake  being  defective,  whereby  Thomas 
was  precipitated  from  the  car  and  run  over ;  and  he  died  on 
the  7th  day  afterwards.  The  principal  matter  of  controversy 
was,  whether  his  death  was  caused  by  the  injuries  which  he 
had  received,  or  by  some  poison,  several  grains  of  corrosive 
sublimate,  which  tne  attending  physician  had  left  to  be  used 
as  a  wash  for  his  wounds,  and  which  his  wife,  through  mis- 
take, administered  to  him  internally ;  and  also  to  the  con- 
curring  or  contributory  effect  of  these  two  causes.  The 
court  gave  numerous  cfiarges  to  the  jury,  on  request  of  the 
defendant,  one  of  which  was  in  these  words:  (17.)  If  the 
evidence  leaves  the  jury  in  doubt  and  uncertainty  as  to 
whether  the  accident  or  the  poison  caused  the  death  of  plain- 
tiff's intestate,  and  because  of  such  doubt  fails  to  produce  in 
their  minds  a  proper  conviction  or  satisfaction  that  his  death 
was  caused  by  the  injuries  he  received  when  he  fell  from 
the  car,  and  not  from  the  poison,  then  they  must  find  for  the 
defendant."  The  other  charges;  or  the  material  parts  of 
them,  are  stated  in  the  opinion.  The  charges  given,  with 
other  matters,  are  assigned  as  error. 

Smith  &  Lowe,  and  Mason  &  Martin,  for  appellant. 

Hewitt y  Walker  &r  Porter,  for  appellee. 

Coleman,  J. — The  suit  is  brought  to  recover  damages  for 
injifries  alleged  to  have  been  wrongfully  inflicted  by  the 
CftM  lUtod.  defendant  on  J.  R.  Thomas,  an  employe,  on  the 
22nd  day  of  September,  1889,  and  from  which,  it 
is  charged,  the  death  of  said  employe  resulted  on  the  29th 
September,  1889.  The  section  of  the  Code  (section  2591) 
under  which  this  suit  is  brought  provides  that  the  personal 
representative  may  sue  if  such  injury  "results"  in  the  death 
of  the  servant  or  employe.  The  section  so  often  construed 
by  this  court  provides  that  the  suit  may  be  brought  by  the 
representative  to  recover  damages  for  the  injury,  whereby 
the  death  was  ''  caused."  Code,  §  2589.  **  Cause  "  is  that 
which  produces  an  effect  **  Result "  is  the  effect  of  one  or 
more  concurrent  causes.     The  same  principles  of  law  are 
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alike  applicable  in  either  case.  The  testimony  of  skillful 
physicians  further  tended  to  show  that  the  injury  inflicted  was 
mortal,  and  the  injured  party  would  have  died  from  the  effects 
of  the  injury  "  in  a  short  time."  There  was  evidence  also 
tending  to  show  the  wounds  were  not  **  necessarily  mortal." 
The  evidence  showed  that  by  mistake  the  wife  of  the 
deceased,  who  was  his  nurse,  gave  to  him  internally  four  or 
five  grains  of  corrosive  sublimate,  which  had  been  left  b^  the 
physician  to  be  used  as  a  wash,  and  not  to  be  given  mter- 
nafly.  It  was  proven  that  the  poison  would  have  caused  the 
death  of  a  well  person,  and  it  was  in  evidence  that  the  poison 
was  the  immeaiate  cause  of  death.  The  testimony  of  the 
physicians  tended  to  show  the  wound  was  of  such  a  charac- 
ter **  that  it  may  have  hastened  the  death  ;  **  **  may  have 
caused  him  to  die  sooner  from  the  effects  of  the  corrosive 
sublimate  than  if  he  had  not  received  the  wound ;  that  the 
corrosive  sublimate  administered  to  Thomas  would  have 
produced  death  '  quicker,'  in  a  man  in  Thomas'  condition 
from  the  wounds  received  by  him,  than  in  a  well  man." 
Among  others,  the  court  charged  the  jury  that,  under  the 
evidence  in  this  case,  the  death  of  plaintiff's  intestate  must 
have  resulted  either  from  the  injury  he  received  or  from  the 
poison  he  took.  The  injury  and  poison  cannot  both  be  the 
cause  of  his  death.  Further,  that  nis  death  could  not  be  the 
result  of  the  injury,  and,  at  the  same  time,  the  result  of  the 
poison.  Further,  that  if  he  died  from  the*  effects  of  the 
poison,  then  they  must  find  for  the  defendant,  although  his 
cleath  was  accelerated  by  reason  of  the  injury  received ;  or 
if  he  died  "  sooner "  from  the  effects  of  the  poison  than  he 
would  have  died,  if  he  had  not  been  injured. 

In  the  case  of  Louisville  &  N.  R.  Co.  v,  Jones,  83  Ala.  376, 
34  Am.  &  Eng.  R.  Cas.  417,  the  court  declared  that  although 
Mrs.  Jones  had  pneumonia,  from  which  she  would 
ultimately  have  died,  yet,  if  the  injury  caused  by      ^^^^^  ^" 
the  negligence  of  the  railroad,  under  the   rules      J[I^"'* 
above   declared,  contributed    and    hastened    her      de«tiii 
death,   the  corporation   would   not  be    guiltless. 
**  That  the  railroad  would  Aot  be  exempt  from  liability  for 
such  an  injury  unless  her  death  was  solely  the  result  ot  bad 
health."     u  does  not  follow  that,  because  a  man  cannot  die 
but  once,  there  cannot  be  two  or  more  concurrent,  co-opera- 
tive, and  efficient  causes  to  effect  the  one  killing.     A  person 
may  be  killed  by  "beating  and  starving."     There  maybe 
contributing  causes.     3   Greenl.  Ev.  §   141.     If,  as  the  testi- 
mony tended  to  show,  the  injury  received  was  mortal,  and 
caused  decedent  to  die  "  sooner "  or  "  quicker "   from  the 
effects  of  the  poison  than  he  would  have  died,  had   he  not 
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been  injured,  it  is  difficult  to  perceive  how  the  poison  can 
be  regarded  as  the  "  sole  "  cause  of  his  death  at  the  time 
it  occurred.  If  he  would  have  lived  longer  without  the 
injury  than  with  the  injury,  the  injury  necessarily  contribu- 
ted to  and  accelerated  his  death,  and  was  a  part  of  the  cause, 
causing  death  at  the  time  it  occurred.  It  is  not  intended  by 
the  court  to  assert  the  doctrine  that,  if  a  party  inflict  an 
injury  not  mortal,  and,  by  the  intervention  of  other  causes, 
death  results,  the  party  inflicting  the  injurj^  in  all  cases  shall 
be  held  responsible  for  the  death.  The  first  cause  may  or 
may  not  be  regarded  as  the  proximate  cause  of  a  result 
according  to  the  facts  of  the  case.  Bowles  v.  State,  58  Ala. 
338,  and  authorities  cited ;  2  Bish.  Crim.  Law,  §668 ;  i  Shear. 
&  R.  Neg.  §  125,  Louisiana  Mut.  Ins.  Co.  v.  Tweed,  7  Wall. 
(U.  S.)  44;  Milwaukee  &  St.  P.  R.  Co.  v.  Kellogg,  94  U.S. 
469 ;  and  many  others.  Terre  Haute  &  I.  R.  Co.  v.  Buck,  (^ 
Ind.  346,  18  Am.  &  Eng.  R.  Cas.  234,  49  Am.  Rep.  170;  Bal- 
timore  City  Pass.  R.  Co.t/.  Kemp,  61  Md.  619,  18  Am.&Eng. 
R.  Cas.  220;  SchefFer  v.  Washington  City,  V.  M.  &  G.  S.  K. 
Co.,  105  U.  S.  249,  8  Am.  &  Eng.  R.  Cas.  59. 

The  court  ought  not  to  have  charged  the  jury,  as  a  con- 
elusion  of  law,  that  death  did  not  and  could  not  have  resulted 

from  both  causes,  the  injurv  and  the  poison,  in 
t^iil^f  "xll.  ^^^  ^^^^  ^^  ^^^  testimony  of 'the  physicians  exam- 
laei!  ined  as  witnesses  to  the  eflFect  that  the  death  of 

the   decedent  was  "accelerated**  by  the    injury, 
or  that  the  injury  may  have  caused  him  to  die  "quicker" 
than  he  would  have  died  without  the  injury.     The  charges 
of  the  court  assert  the  further  proposition  that,  though  the 
injury  inflicted  was  fatal,  yet,  if,  before  death,  the  poison 
was  given,  and  was  sufficient  to  cause  death,  and  was  the 
immediate  cause  of  death,  the  poison  must  be  regarded  as 
the  proximate  cause,  and  the  jury  must  find  for  the  defend- 
ant.    To  support  this  charge,  the  following  proposition  of 
law  is  citecf,  and  many  authorities  and  illustrations  of  the 
principle  are  given.     "  That  if  a  new  force  or  power  inter- 
venes, sufficient  of  itself  to  stand  as  the  cause  of  the  misfor- 
tune, the  other  must  be  considered  as  too  remote."    We  con- 
cede  the   correctness  of  the   proposition,  and   its  general 
acceptance,  but  do  not  concede  its  applicability  to  a  case 
like  ^he  present.     When  the  evidence  shows  that  the  result 
was  not  the  probable  or  legitimate  result  of  the  first  cause, 
and  might  not  have  resulted,  but  for  some  new,  intervening 
cause,  or  this  is  a  matter  of  contest,  in  such  cases,  the  inter- 
vening  cause  may  be  regarded  as  the  proximate  cause,  and 
the  first  as  too  remote;  but  we  have  been  cited  to  no  author- 
ity  in  a  suit  for  the  recover}'^  of  damages,  where  it  was  shown 
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that,  if  the  "  result  "  was  the  necessary  and  inevitable  effect 
of  a  first  cause,  and  a  new  independent  force  intervened 
sufficient  of  itself  to  produce  the  effect,  and  only  hastened 
the  result,  the  first  cause  was  held  to  be  too  remote.  In  such 
cases  both  causes  necessarily  contribute  to  the  result.  The 
difference  may  be  illustrated  in  the  well-known  case  of  the 
squib,  cited  by  counsel.  Scott  v.  Shepherd,  2  W.  Bl.  892. 
If  the  person  who  first  threw  the  squib  had  thrown  it  in  a 
place  where  its  explosion  would  have  been  harmless,  and 
some  one,  without  reason  or  excuse,  had  picked  it  up,  and 
started  it  again,  with  the  injurious  results  that  followed  its 
explosion,  this  would  have  presented  a  case  where  the  new 
and  intervening  cause  Avould  have  been  held  the  proximate 
cause,  and  sufficient  to  stand  for  the  misfortune.  A  better 
illustration,  and  more  applicable,  is  that  of  the  chain.  "  An 
article  at  the  end  of  a  chain  may  be  moved  by  a  force  applied 
at  the  other  end,  that  force  being  the  proximate  cause." 
Milwaukee  &  St.  P.  R.  Co.  v.  Kellogg,  94  U.  S.  474.  Sup- 
pose the  force  at  the  other  end  is  not  sufficient  to  move  tne 
article,  and  a  nevV;  independent,  intervening  force  is  applied, 
which  effects  a  removal,  the  new  force  will  be  held  the  proxi- 
mate cause.  But  if  the  original  force  itself  is-  sufficient  to 
move  the  article,  and  will  surely  move  it,  and  a  new,  inde- 
pendent force  intervenes,  sufficient  of  itself  to  move  the 
article,  and  which  in  consequence  of  the  first  force,  acceler- 
ates or  hastens  the  movement  of  the  article,  the.  new  force 
does  not  "solely"  or  "alone"  produce  the  movement,  but 
the  first  force  is  concurrent  and  co-operates  with  the  new 
force,  and  is  a  sufficient  cause.  If  two  persons  wrongfully 
block  up  a  street  so  that  one  is  injured  in  attempting  to  pass, 
neither  of  the  culpable  parties  can  excuse  himself  by  show- 
ing the  wrong  of  the  other,  for  the  injury  is  the  natural  and 
proximate  result  of  his  own  act.  Cooley,  Torts,  p.  79.  If  a 
wound  is  inflicted,  not  dangerous  of  itself,  and  death  was 
evidently  occasioned  by  grossly  erroneous  treatment,  the 
original  author  will  not  be  accountable;  but,  if  the  wound 
was  mortal,  the  person  wko  inflicted  it  cannot  shelter  him- 
self under  the  plea  of  erroneous  treatment,  i  Hale,  P.  C. 
428;  I  East.  P.  C.  344,  §  113;  Parson  v.  State,  21  Ala.  301. 
So,  in  this  case,  if  the  injury  had  not  been  mortal,  the  poison 
would  have  been  regarded  as  the  proximate  cause,  according 
to  the  facts  of  the  case,  governed  by  other  principles  of  law. 
See  Bowles  v.  State,  58  Ala.  335,  and  authorities  oSX,^^  supra. 
But,  if  the  wound  was  mortal,  the  person  who  inflicted  it  can- 
not shelter  himself  under  the  plea  of  a  new,  intervening 
cause,  if  it  be  shown  that  the  injury  caused  death  to  happen 
**  sooner  "  than  it  would  have  happened  without  the  injury. 
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If  the  original  wrong  becomes  injurious  only  in  consequence 
of  some  distinct  wrongful  act  or  omission  by  another,  the 
injury  shall  be  imputed  to  the  last  wrong.  "  But  if  the 
original  act  was  wrongful,  and  would  naturally,  according 
to  the  ordinary  course  of  events,  prove  injurious  to  some  other 
person,  and  does  actually  result  in  injury,  through  the  inter- 
vention  of  causes  which  are  not  wrongful,  the  injury  shall 
be  referred  to  the  wrongful  cause."  If  damage  has  resulted 
directly  from  concurrent  wrongful  acts  of  two  persons,  each 
of  these  acts  may  be  counted  on  as  the  proximate  cause,  and 
the  parties  held  responsible  jointly  or  severally  for  the  injury. 
Cooley,  Torts,  pp.  68,  70,  78.  These  several  principles  of 
law  fully  illustrate  the  distinction  to  be  observed,  and  the 
rules  to  govern  in  the  present  case.  The  principles  of  law 
declared  in  the  following  cases,  carried  out  to  their  legitimate 
conclusions,  tend  to  sustain  the  views  here  stated.  Sauter  r. 
New  York  Cent.  &  H.  R.  R.  Co.,  66  N.  Y.  50;  Terre  Haute 
&  I.  R.  Co.  V.  Buck,  96  Ind.  346,  18  Am.  &  Eng,  R.  Cas.  234, 
49  Am.  Rep.  t68;  Beauchamp  v.  Saginaw  Mining  Co.,  50 
Mich.  163.  The  measure  of  .proof  required  by  the  use  of  the 
words  "any  doubt**  in  charge  No.  \^  is  too  high,  and, 
although  followed  by  explanatory  or  qualifying  words,  the 
use  of  the  word  "  proper  "  in  the  explanatorv  clause  is  mis- 
leading. A  "  reasonable  conviction  "  is  whattlie  law  requires. 
Louisville  &  N.  R.  Co.  v.  Jones,  83  Ala.  376,  34  Am.  &  Eng. 
R.  Cas.  417;  Wilkinson  v.  Searcy,  76  Ala.  182. 

Exemplary  damages'  are  not  recoverable  in  this  action. 
See  Louisville  &  N.  R.  Co.  v,  Orr,  91  Ala.  548;  (at  this  terraj 
The  complaint,  as  amended,  was  sufficient.  Reversed  and 
remanded. 


James 
Richmond  &  Danville  R.  Co. 

{Alabama  Supreme  Couf-t,  May  20^  iS^i.) 

Action  for  Death  —  Dam ag^es— Actual  Money  Value  of  Life.— In  Alabama, 
under  §§  2590  and  2591  of  the  Code,  damages  for  the  death  of  an  employe 
of  a  railroad  company  are  assets  of  his  estate,  and  only  the  actual  money 
value  of  his  life,  based  on  proven  data,  can  be  recovered,  with  no  allowance 
for  physical  pain  or  mental  anguish  suffered  by  the  deceased,  or  solatium 
to  the  survivors  on  account  of  the  bereavement. 

Same— Necessity  for  Existence  of  Surviving  Relatives.— -In  order  that  an 
administrator  may  recover  substantial  damages  for  the  death  of  his  intes- 
tate, there  must  be  some  person  entitled  to  inherit  under  the  statute  or 
distributions ;  but  this  need  not  be  averred,  as  the  law  presumes  their  ex- 
istence. 
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Same — Judgment  for  Nominal  Damages— When  inadequate. — A  judg- 
ment for  nominal  damages  only,  in  an  action  for  the  death  of  a  railroad 
brakeman  who  was  about  thirty  years  old  and  capable  of  earning  from 
thirty  to  fifty  dollars  per  month,  is  inadequate  and  will  be  set  aside. 

Appeal  from  City  Court  of  Birmingham. 

Action  to  recover  damages  for  the  killing  of  plaintiff's  in- 
testate, which  was  alleged  to  have  been  caused  by  the  negli- 
gence of  the  defendant. 

Bowman  &  Harsh,  for  appellaijt.   • 

James  Weatherly,  for  appellee. 

Stone,  C.  J. — This  case  was  tried,  under  the  statute,  with- 
out a  jury.  The  suit  was  brought  by  the  administratrix  of 
an  employe  of  the  defendant  railroad  company,  cwe  stated 
under  §§  2590,  2591,  of  the  Code  of  1886.  The 
gravamen  of  the  suit  is  the  negligent  killing  of  plaintiff's  intes- 
tate, caused  by  the  fall  of  a  trestle  alleged  to  have  been  im- 
perfectly constructed,  or  to  have  become  decayed  from  age, 
or  worn  out  with  use.  There  is  but  little  controversy  as  to 
the  cause  or  manner  of  the  injury.  The  complaint  was  framed  • 
under  subdivision  i,  §  2590,  and  the  testimony,  we  think, 
proyes  the  averment  that  the  trestle  was  defective.  The  city 
court  found  all  the  issues  in  favor  of  the  plaintiff,  and  we 
find  nothing  in  the  record  to  cause  us  to  reverse  its  finding. 
Judgment  was  given  for  the  plaintiff  for  one  cent  damages, 
and  from  that  judgment  plaintiff  prosecutes  this  appeal. 

The  sole  inquiry  in  this  case  is  whether  the  testimony  dis- 
closes any  elements  of  actual,  substantial  damages,  as  contra- 
distinguished from  what  the  law  denominates 
"  nommal  damages.'*  What  is  known  in  England  Cointrietion 
as  "  Lord  Campbell's  Act "  (9  &  10  Vict.)  was  fol-  ^[,?*J'V.«o. 
lowed  on  this  side  of  the  Atlantic  with  legislative  for  death, 
enactments  on  the  same  subject  by  many  state  leg- 
islatures.  Most  of  the  statutes  in  America,  which  go  into 
particulars,  enumerate  substantially  the  same  descriptions  of 
tort,  whether  of  commission  or  of  negligent  omission,  as  did 
Lord  Campbell's  act,  in  declaring  the  grounds  on  which  this 
new  statutory  remedy  may  be  successfully  invoked.  This 
has  given  rise  to  the  phrase,  found  in  many  of  the  reported 
cases  and  text  books,  that  statutes  in  this  country  are  sub- 
stantial copies  of  their  English  predecessor.  It  has  been  used 
by  this  court.  Mobile  &  B.  R.  Co.  v.  Holborn,  84  Ala.  133. 
The  remark  is  true,  so  far  as  the  several  states  assume  to  de- 
fine the  wrongs,  for  which  they  provide  a  mode  of  redress. 
That  was  the  question  in  Holborn's  Case.  In  declaring  and 
defining  the  persons  entitled  to  the  benefit  of  the  recovery, 
in  cases  in  which  death  ensues  from  the  injury  complained  of, 
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the  English  statute  has  this  language :  "  That  every  such 
action  shall  be  for  the  benefit  of  the  wife,  husband,  parent, 
and  child  of  the  person  whose  death  shall  have  been  so 
caused,  and  shall  be  brought  by  and  in  the  namo  of  the  exec- 
utor  or  administrator  of  the  person  deceased  ;  and  in  every 
such  action  the  jury  may  give  such  damages  as  they  may 
think  proportioned  to  the  injury  resulting  from  such  death, 
to  //le  parties^  respectively,  for  whom  and  for  whose  benefit  such 
action  shall  be  brought.**  (The  italics  are  ours.)  This  stat- 
ute  expressly  directs  the  inquiry  of  damages,  not  to  the 
injury,  suffering  or  loss  sustained  by  the  deceased  in  the 
loss  of  life,  but  confines  it  to  the  injury  suffered  by  the 
parties  for  whose  benefit  the  suit  is  brought;  namely 
**  the  wife,  husband,  parent,  child "  of  the  deceased,  as 
the  case  may  be.  This  precludes  all  inquiry  of  physical  or 
mental  suffering,  and  all  compensation  therefor.  It  does 
more.  It  denies  all  right  to  recover  substantial  damages, 
unless  there  is  some  person  in  being  who  falls  within  some  of 
the  classes  for  whose  benefit  the  suit  is  prosecuted,- and  who 
will  or  may  suffer  injury  from  the  death  of  the  deceased. 
Blake  v.  ftlidland  R.  Co.,  18  Q.  B.  93.  The  court  in  that  case 
said  "  that  the  claim  for  damages  must  be  founded  on  pecu- 
niary  loss,  actual  or  expected,  and  that  mere  injury  to  feelings 
could  not  be  considered.  It  is  also  clear  that  tne  damages 
are  not  to  be  given  merely  in  reference  to  the  loss  of  a  legal 
right,  for  they  are  to  be  distributed  among  relations  only., 
and  not  to  all  individuals  sustainin^^  a  loss ;  and  accordingly 
the  practice  has  not  been  to  ascertain  what  benefit  could  have 
been  enforced  by  the  claimants,  had  the  deceased  lived,  and 
give  damages  limited  thereby.  If,  then,  the  damages  are  not 
to  be  calculated  on  either  of  these  principles,  nothing  remains 
except  that  they  should  be  calculated  in  reference  to  a  rea- 
sonable expectation  of  pecuniary  benefit,  as  of  right  orother- 
wise,  from  the  continuance  o(  life."  The  states  of  New  York, 
New  Jersey,  Tennessee,  North  Carolina,  Ohio,  Illinois,  and 
Michigan  have  statutory  provisions  more  or  less  similia^r  to 
that  copied  from  the  English  statute.  Hence,  in  rulings 
upon  their  statutes,  there  could  properly  be  no  recovery  of 
damages  for  torts,  other  than  those  which  inflicted  injury 
on  those  for  whose  benefit  the  statute  declared  the  right  of 
action  was  conferred.  Tilley  v.  Hudson  River  R.  Co.,  24  N. 
Y.  471  ;  Telfer  v.  Northern  R.  Co.,  30  N.  J.  Law,  188;  Safford 
V,  Drew,  3  Duer(N.  Y.),  627  ;  Chicago  &  R.  I.  R.  Co.  v,  Mor- 
ris, 26  111.  400;  Illinois  Cent.  R.  Co.  v,  Weldon,  52  111.  290; 
City  of  Chicago  z/.  Scholton,  75  111.  468;  Chicago  &N.W, 
R.  Co.  V,  Bayfield,  37  Mich.  205.  Our  statute  provides  that 
**  when  a  personal  injury  is  received  by  a  servant  or  employe 
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in  the  service  or  business  of  the  master  or  employer,  the  mas- 
ter or  employer  is  liable  to  answer  in  damages  to  such  ser- 
vant or  employe,  as  if  he  were  a  stranger,  and  not  engaged 
in  such  service  or  employment."     Code,  §  2590.     "  If  such  in- 
jury results  in  the  death  of  the  servant  or  employe,  his  per- 
sonal representative  is  entitled  to  maintain  an  action  therefor, 
and  the  damages  recovered  are  not  subject  to  the  payment 
of  debts  or  liabilities,  but  shall  be  distributed  according  to 
the  statute  of  distribution.*'    Id.  §  2591.     The  right  of  the  ad- 
ministrator "  of  a  stranger,  not  engaged  in  such  service  or 
employment,"  to  maintain  such  action  was  conferred  by  act 
approved  February  5,  1872,  (Sess.  Acts,  83,)  and  is  now  §  2589 
of  the  Code  of  188B.     The  statute,  which  is  now  §  2590  of  the 
Code,  was  approved   February   12,   1885.     Sess.  Acts,    115. 
The  provisions  of  the  former  statute,  as  expressed  in  §  2589, 
are  that  "  a* personal  representative  may  maintain  an  action, 
and  recover  such  damages  as  the  jury  may  assess^  for  the 
wrongful  act,  omission,  or  negligence  of  any  person  or  per- 
sons or  corporation,  his  or  their  servants  or  agents,  whereby 
the  death  of  his  testator  or  intestate  was  caused,  if  the  testa- 
tor or  intestate  could  have  maintained  an  action  for  such 
wrongful  act,  omission,   or  negligence  if  it  had  not  caused 
death,    *    *    *    and  the  damages  recovered  are  not  subject 
to  the  payment  of  the  debts  or  liabilities  of  the  testator  or  in- 
testate,  but  must  be  distributed,  according  to  the  statute  of 
distributions."     The    statutory   provisions  of    many    other 
states  on  the  subject  of  damages,  and  who  are  to  be  benefited 
by  the  recqvery,  in  suits  like  the  present  one,  are  like  ours  in 
all  that  affects  the  question  we  have  in  hand.     Of  this  class 
are   Pennsylvania,   Virginia,  Georgia,    Indiana,  Iowa,  Wis- 
consin, and  Texas.     We   have   not    examined   as   to  other 
states. 

Our  statute,  in  my  opinion,  does  not  proceed  on  the  idea 
that  the  distributees  of  the  damages  to  be  recovered,  had 
been  deprived  of  benefits  to  be  derived  from  the 
continued  life  of  the  victim  of  the  wrongful  injury.  i>Mi»ifei«»- 
Hence  it  makes  no  allusion  to  "  injury    to  them,  "'^[^^[.IVi.*'* 
"resulting  fron*  such  death,"  as  the  measure  or  ute* 
even  a  factor,  in  the   damages  to  be  assessed  by 
the   jury.     The  damages  to   be  recovered  are  assets  of  de- 
cedent's  estate,  to  "  be  distributed  according  to  the  statute 
of   distributions,  "  with  the  single  exception  that  they  **  are 
not  subject  to   the   payment   of   debts  or  liabilities. "     The 
statutory  provision  is  that  the  "  personal  representative  may 
maintain   an  action,   and   recover  such  damages  as  the  jury 
may    assess  for  the  wrongful   act,  omission,  or  negligence.  " 
What  right,  I  ask,  have  we  to  add  to  this  statute,  and  what 
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warrantfor  saying  that  the  next  of  kin  roust  be  affirmatively 
shown  to  have  suffered  pecuniary  injur}-  b}-  his  death  and 
that  the  amount  of  the  recover3''must  be  measured  by  the 
proven  injury  thus  suffered  ? 

Some  conflict  and  confusion  on  this  subject  will  be  found 
in  the  adjudged  cases  and  in  the  text  books.  May  I  not  in- 
quire  if  the  differing  phraseology  of  the  statutes,  not  always 
noted,  has  not  contributed  to  this  seeming  conflict?  Penn- 
sylvania R.  Co.  V.  McCloskey,  23  Pa.  St.  526;  Pennsylvania 
R.  Co.  I'.  Vandever,  36  Pa.  St.  298  ;  Pennsylvania  R.  Co. :. 
Butler,  57  Pa.  St.  335;  Pennsylvania  R.  Co.  v.  Goodman,  62 
Pa.  St.  329;  Johnston  v.  Cleveland  &  T.  R.  Co.,  7  Ohio  St. 
336;  Kesler^^  Smith,  66  N.  Car.  154;  Macon  &W.  R. Co.  r. 
Johnson,  38  Ga.  409  ;  Rose  v.  Des  Moines  Vallev  R.  Co.,  39 
Jowa,  246;  Cooley,  Torts,  262^/  seg.;  3  Suth.  iDam.  281  r/ 
sd{/. ;  Whit.  Smith,  Neg.  43  er  seq,  1  would  hold  that  under 
our  statute  pecuniary  benefit  expected  to  be  derived  from 
the  continued  life  of  the  person  injured  and  slain  is  not  an  in- 
gredient or  condition  in  the  claim  and  right  of  the  next  of 
kin,  in  whose  interest  the  suit  is  brought,  to  the  recovery  of 
actual,  substantial  damages.  If  I  could  regard  the  question 
as  res  ititegra,  my  own  opinion  is  that  under  our  statute,  the 
same  rule  and  measure  of  recoverable  damages  should  obtain 
when  death  ensues  from  the  injury,  as  when  the  party  in- 
jured escapes  death,  and  sues  in  his  own  name.  The  court, 
however,  does  not  concur  with  me  in  this.  It  may  be  further 
stated  that  the  rulings  of  other  courts,  on  statutes  not  mate- 
rially unlike  ours,  do  not  accord  with  my  own  judgment.  Fol- 
lowing their  lead,  and  conforming  to  the  convictions  of  my 
brother  judges,  we  hold  that  only  the  estimated  actual  money 

value  of  the  life,  based  on  proven  data  can  be  re- 
T«!"*oMifV'  covered,  with  no  allowance  for  physical  pain  or 
reeoterabie.     nicntal  anguish  Suffered  by  the  deceased,  or  solatium 

to  the  survivors  on  account  of  the  bereavement. 
It  would  follow  from  this  that,  to  authorize  recovery  of  the 
substantial  damages,  when  the  suit  is  by  the  personal  repre- 
sentative, there  must  be  some  person  or  persons,  filling  the  re- 
lation of  next  of  kin,  entitled  to  inherit  **  according  to  the  stat- 
ute of  distributions.  "  This,  however,  need  not  be  averred. 
as  the  law  presumes  there  would  be  surviving  relations  en- 
titled to  inherit.  The  want  of  them,  if  found  to  be  the  case, 
would  be  matter  of  defense.  The  case  of  Illinois  Cent.  R. 
Co.  V,  Barron,  5  Wall.  (U.  S.),  90,  was  decided  at  the  Decem- 
ber term,  1866,  Justice  Nelson  delivering  the  unanimous 
opinion  of  the  court.  On  the  subject  of  damages  in  such 
cases,  it  was  said  :  "  The  statute  in  respect  to  this  measure 
of  damages  seems  to  have  been  enacted  upon  the  idea  that  as 
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a  general  fact  the  personal  assets  of  the  deceased  would  take 
the  direction  given  them  by  the  law,  and  hence  the  amount 
recovered  is  to  be  distributed  to  the  wife  and  next  of  kin  in 
the  proportion  provided  for  in  the  distribution  of  personal 
property  left  by  a  person  dying  intestate.  If  the  person  in- 
jured had  survived  and  ;'ecovered,  he  would  have  added  so 
much  to  his  personal  estate,  which  the  law,  on  his  death,  if 
intestate,  would  have  passed  to  his  wife  and  next  of  kin.  In 
case  of  his  death  by  the  injury,  the  equivalent  is  given  by  a 
suit  in  the  name  ot  his  representative,  *  *  *  The  only 
relation  mentioned  by  the  statute  to  the  deceased,  essential 
to  the  maintenance  ot  the  suit,  is  that  of  widow  or  next  of 
kin.  To  say  they  must-  have  a  legal  claim  on  him  for  sup- 
port would  be  an  interpolation  in  the  statute  changing  the 
fair  import  of  its  terms,  and  hence  not  warranted.  "  As  we 
have  said,  the  measure  of  recoverable  damages,  in  a  case  like 
the  present,  is  the  pecuniary  injury, — the  money  value'of  the 
lifeaestroyed.  As  said  by  Justice  Nelson  in  Illinois  Cent.  R. 
Co.  V.  Barron,  stipra,  "  there  is  difficulty  *  *  ^  in  get- 
ting at  the  pecuniary  loss  with  precision  or  accuracy.**  Very 
many  courts  have  v^rrestled  with  this  problem,  and  all  have 
found  it  of  difficult  solution.  Pennsylvania  R.  Co.  v.  Mc- 
Closkey,  23  Pa.  St.  526  ;  Pennsylvania  R.  Co.  v,  Butler,  57  Pa. 
335  ;  Pennsly  vania  R.  Co.  v,  Goodman,  62  Pa.  St.  329  ;  Telfer 
V.  Northern  R,  Co.,  30  N.J.  Law,  188  ;  Kesler  7/.  Smith.  66  N. 
Car.  154:  Johnston  v.  Cleveland  &  T.  R.  Co.,  7  Ohio  St.  336; 
Macon  &  W.  R.  Co.  v,  Johnson,  38  Ga.  409;  Chicago  &  N. 
W.  R.  Co.  r.  Bayfield,  37  Mich.  205 ;  City  of  Chicago  v. 
Major,  18  III.  349  ;  Illinois  Cent.  R.  Co.  v.  Weldon,  52  111.  290; 
City  of  Chicago  v.  Scholten,  75  111.  468  ;  Chicago,  B.  &  Q.  R. 
Co.  V.  Harwood,  80  111.  88 ;  Rose  v.  Des  Moines  Valley  R. 
Co.,  39  Iowa,  246.  In  Louisville  &  N.  R.  Co.  v.  Orr.,  91  Ala. 
548,  we  employed  this  lianguage.  "  The  jury  have  no  arbi- 
trary discretion  to  give  as  damages  what  they  may  see  proper, 
without  reference  to  the  proper  basis  from  which  to  estimate 
them.  That  the  jury  may  have  proper  data  from  which  a 
pecuniary  compensation  may  be  fixed,  it  is  proper  to  admit 
evidence  of  the  age,  probable  duration  of  life,  habits  of  in- 
dustry, means,  business,  earnings,  health,  skill,  of  the  de- 
ceased, reasonable  future  expectations,  and  perhaps  there  are 
other  facts  which  would  exert  a  just  influence  in  determining 
the  pecuniary  damage  sustained.'*  All  this  we  reaffirm,  and  add 
the  net  income  and  habits  of  economy  should  enter 
into  the  account  as  factors — important  factors — in  '"^1"*"^/^'^ 
the  ascertainment  of  accumulating  capacity.  This,  "g^  r*T«rs6d! 
at  last  seems  to  be  the  proper  standard  by  which  to 
measure  the  damages.     The  testimony  in  the  record  before 


Digitized  by  LjOOQ  IC 


$28  JAMES  V.   RICHMOND  &   DANVILLE   R.   CO.     [VOL  48 

US  furnishes  the  data  of  which  mention  is  made  in  the  Orr 
Case.  Deceased  was  22  or  23  years  old,  health  good,  probable 
duration  of  life,  39  or  40 years;  occupation  a  brakemanona 
freight  train  ;  could  earn,  if  constantly  employed,  $50  per 
month,  but  actually  earned  an  average  01  about  $30  or  $35 ;  no 
proof  of  net  earnings  or  of  habits  of  economy.  We  are  at  a 
loss  in  determining  what  his  probable  accumulations  would 
have  been  had  he  lived,  but  the  same  difficulty  will  be  encoun- 
tered in  all  similar  cases.  We  are  convinced  that  plaintiff  was 
entitled  to  larger  damages  than  she  recovered.  We  are 
also  convinced  that,  in  fixing  the  damages  at  one  cent,  the 
city  court  was  misled  by  some  utterances  of  other  courts,  if 
not  of  this  court,  as  to  the  proper  predicate  or  basis  for  assess- 
ing damages  in  a  case  like  this.  The  testimony  is  not  full 
enough  to  enable  us  to  assess  the  damages  on  a  satisfactory 
basis.  We  will  therefore  remand  the  cause,  that  the  city 
court  upon  another  trial,  may  adjust  the  damages  according 
to  the  principles  declared  above.     ReVersed  and  remanded. 

Action  for  Death — Pecuniary  Loss  Sustained  is  Measure  of  Damages*— In 
actions  for  the  wrongful  death  of  a  person,  it  is  the  general  rule  under  the 
statutes  enacted  in  most  of  the  states,  that  only  the  pecuniary  loss  sus- 
tained by  the  parties  for  whose  benefit  the  action  is  brought,  can  be  com- 
pensated for.  As  a  rule  no  compensation  is  allowed  for  menu!  anguish 
or  suffering  of  the  heirs  of  next  of  kin,  or  for  the  pain  and  anguish  suf- 
fered by  the  deceased.  Webb  v.  Denver  &  R.  G.  R.  Co.  (Uuh),  44  Am.& 
Eng.  R.  Cas.  683,  note  689 ;  Gulf,  Colo.  &  S.  F.  R.  Co.  v.  Compion  (Tex). 
44  /ii.  637.  The  rule  seems  to  be  otherwise  in  California  and  Virginia. 
Cleary  T/.  City  R.  Co..  76  Cal.  240;  Mathews «/.  Warner,  20  Gratt.  (Va.).  57© 

In  an  action  for  wrongful  death  under  the  Iowa  statute  the  recover}-  is 
to  be  measured  by  the  amount  which  would  probably  have  been  saved  to 
decedent's  estate  if  he  had  lived,  taking  into  consideration  his  occupation, 
age,  health,  and  habits  as  to  industry,  sobriety,  and  economy,  the  amount 
of  his  property,  and  the  probable  duration  of  his  life.  No  damages  can  be 
given  for  the  pain  and  suffering  of  the  deceased,  nor  the  wounded  feelings 
or  grief  of  his  relatives.  Kelly  v.  Central  Railroad  of  Iowa,  48  Fed.  Rep. 
663. 

Under  the  statute  which  gives  an  action  against  the  employer  for  per- 
sonal injuries  caused  by  negligence,  which  resulted  in  the  death  of  an  em- 
ploye (Code,  S  2591),  the  measure  of  damages  is  limited  to  the  pecuniary 
injury  sustained  by  the  persons  to  whose  benefit  the  recovery  enures;  ex- 
emplary or  vindictive  damages  cannot  be  recovered,  nor  can  anything  be 
allowed  on  account  of  the  pain  and  suffering  of  the  deceased,  the  &"f^^p 
distress  of  his  family,  or  the  loss  of  his  society.  Louisville  Sc  Nashville  K. 
Co.  V.  Orr,  91  Ala.  548. 

Damages  Recoverable  by  Widow  for  Death  of  Husband.— In  an  acuon  by 
a  widow  for  the  wrongful  death  of  her  husband,  compensatory  damages 
may  be  recovered,  and  the  court  should  give  to  the  jury  the  eleificnts  that 
enter  into  the  damages  in  such  a  case.  The  instruction  should  exclude  ail 
idea  of  solatium  for  injured  feelings  and  loss  of  companionship.  ^^^  Pf" 
cuniary  value  of  the  husband's  life  taking  into  consideration  his  age,he^. 
probable  length  of  life,  his  capacity  to  earn  wages,  etc..  should  be  considered. 
Schaub  V.  Hannibal  &  St.  J.  R.  Co.,  (Mo..  June  23,  1891),  16  S.  W.  Rep. 
924.  -  •  . 
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In  an  action  against  a  railroad  company  by  a  widow  to  recover  for  the 
death  of  her  husband,  brought  under  Rev.  St.  Mo.  §  ^25,  ei  seq,  the  loss 
of  companionship  or  society  of  the  husband  is' not  an  element  of  damages 
and  it  is  error  for  the  court  to  instruct  that  the  jury  may  consider  such 
loss  in  estimating  damages.  Atchison,  T.  &  S.  F.  K.  Co.  v,  Wilson,  48 
Fed.  Rep.  57. 

In  Wells  V.  Denver  &  R.  G.  W.  R.  Co.,  (Utah,  Sept.  12,  1891),  27  Pac. 
Rep.  688,  which  was  an  action  by  the  plaintiff  to  recover  damages  for  the 
death  of  her  husband,  the  court  charged  the  jury  that,  in  estimating  dam- 
ages, they  should  include  damages  for  loss  of  companionship  to  the  widow 
and  daughter  of  the  deceased.  Held,  that  such  instruction  was  not  open 
to  objection  that  the  jury  might,  under  it,  allow  damages  for  the  mental 
safTering,  when  it  appeared  that  the  court  afterwards  charged  that  the  jury 
should  not  allow  damages  for  the  mental  suffering  of  the  widow  and  daugh- 
ter. 

Faett  Which  Jury  may  Consider  in  Estimating  Pecuniary  Injury. — In  Pool 
V,  Southern  Pacific  R.  Co*.,  (Uuh,  April  18,  1891),  26  Pac.  Rep.  654,  it 
was  held  that  under  Comp.  Laws  Utah  1888,  §§  2962,  3179,  giving  the  per- 
sonal representative  and  heirs  of  one  whose  death  is  caused  by  the  wrong- 
ful act  of  another  the  right  to  sue  for  damages  for  the  benefit  of  his  dis- 
tributees, and  providing  that  such  dam«iges  may  be  given  as  are  just,  the 
jujy,  in  an  action  for  the  death  of  a  husband  and  father,  may  consider  the 
number  and  ages  of  his  family,  his  age,  his  ability  to  earn  wages  and  pro- 
vide for  his  family,  and  what  his  expectancy  may  have  been,  in  order  to 
arrive  at  the  pecuniary  loss  sustained  by  his  fami.y. 

In  Alabama  in  an  action  for  the  death  of  a  railroad  employe  the  de- 
ceased's habits  of  industry  and  sobriety,  his  state  of  health,  and  net  income 
are  provable  as  constituting  data  from  which  the  amount  of  damages  for 
his  death  may  be  determined.  Richmond  &  D.  R.  Co.  v,  Hammond,  (Ala., 
June  26,  1891).  9  So.  Rep.  577. 

That  the  jury  may  have  data  from  which  to  estimate  the  pecuniary  com- 
pensation proper  to  be  allowed,  evidence  should  be  admitted  as  to  the  age 
of  the  deceased,  probable  duration  of  life,  habits  of  industry,  business, 
earnings,  health,  skill,  reasonable  expectations,  and  possibly  other  facts ; 
but,  when  the  evidence  only  shows  his  age  and  the  fact  of  the  killing,  a 
verdict  for  more  than  nominal  damages  would  be  purely  conjectural. 
Louisville  &  Nashville  R.  (3o.  v.  Orr.  91  Ala.  548. 

Same— Evidence  at  to  Age  of  Children. — In  an  action  against  a  railroad 
company,  brought  under  Rev.  St.  Mo.  §  4425  et  seq.,  by  a  widow  for  the 
death  of  her  husband  while  in  its  employ,  evidence  of  the  ages  of  the  chil- 
dren of  the  marriage  is  admissible :  for  on  his  death  the  widow  becomes 
responsible  for  the  care  of  the  children.  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Wilson.  48  Fed.  Rep.  57. 

Same — Willfulness  of  Injury  not  to  be  Considered. — In  Alabama,  in  an  ac- ' 
tion  for  the  death  of  a  railroad  employe,  the  measure  of  damages  is  merely 
the  pecuniary  value  of  the  life  of  the  deceased  to  his  next  of  kin,  and  the 
fact  that  the  injury  was  willful  cannot  be  considered  to  enhance  the  recov- 
ery. Louisville  &  N.  R.  Co.  v.  Trammell,  (Ala.,  June  24,  1891),  9  So.  Rep. 
870. 

Evidence  at  to  Earnings  of  Deceased  and  his  Chances  for  Promotion. — In 
Texas,  it. was  held  that,  in  an  action  against  a  railroad  company  for  negli- 
gently causing  the  death  of  plaintiff's  husband,  it  is  proper  to  show  what 
wt.  J  the  average  wages  of  a  man  in  the  situation  deceased  had  occupied 
and  what  were  his  chances  for  promotion.  St.  Louis,  A.  &  T.  R.  Co.  v. 
Johnston,  78  Tex.  536. 

Death  of  Child— Evidence  as  to  Grief  of  Father.—  In  an  action  against  a 
railroad  company  on  the  death  of  a  child,  the  admission  of  evidence  as  to 
48  A.  &  E.  R.  Cas.— 34 


Digitized  by  LjOOQ  IC 


530  JAMKS   7'.    RICHMOND   &:    DANVILLE    K.    CO.     [VOL  48 

the  grief  of  tlie  father  is  presumably  harmless  where  there  is  no  conten- 
tion of  excessive  damages.  Hyde  v.  Union  Pacific  R.  Co.,  (Uuh,  June  5, 
1891),  26  Pac.  Kep.  979. 

Excessive  Damages  for  Death. — In  estimating  the  damages  the  jury  roust 
lake  HI  to  considciuLi'.n  tiie  age  of  deceased,  the  probabihty  of  the  extent 
of  his  life,  his  wages,  personal  habits,  disposition,  and  capacity  to  labor 
and  make  and  sa\  e  money,  and  the  probability  that  if  he  had  lived  he 
would  have  been  of  some  pecuniary  benefit  to  them  ;  and,  where  it  ap- 
pears that  deceased  had  a  sis>ter  and  two  brothers  living  in  Denmark; 
that  he  was  a  bridge  carpenter,  and  received  $2  a  day  ;  that  he  had  been 
at  work  three  or  four  months,  and  had  sent  some  money  to  his  sister  (how 
much  did  not  ap>pear) ;  and  there  was  no  evidence  as  to  his  age  or  his 
rapacity  for  earning  and  saving  money,  or  as  to  the  expectation  ol  pecuni- 
iiry  benefit  to  be  derived  by  the  next  of  kin  from  his  estate  if  he  had  lived 
longer,  a  verdict  of  $1,750  will  be  set  aside  as  excessive.  Sorensen?'. 
Northern  Pacific  R.  Co..  4$  Fed.  Rep.  407. 

A  verdict  for  $4,995  »"  a"  action  for  the  death  of  a  strong,  healthy, man. 
28  years  of  age,  of  good  habits  and  earning  $1.75  a  day.  is  not  excessive. 
Webb  V.  Denver  &  R.  G.  R.  Co.  (Utah,  June  5,  1891).  26  Pac.  Rep.  981. 

A  verdict  for  $9,000  awarded  to  the  widow  and  five  young  children  of  a 
railroad  engineer,  who,  at  the  time  of  his  death,  was  earning  from  $140  w 
;8ii75  a  month,  is  not  excessive.  Bonner  t/.  Whitcomb  (Tex.,  March  10, 
J  891),  15  S.  W.  Rep.  899. 

A  verdict  of  $5,000  each  in  favor  of  a  widow  and  seven  year  old  daughter, 
in  an  action  for  the  death  of  their  husband  and  father,  is  not  excessive, 
where  it  is  sh(^wn  that  the  average  wages  of  the  deceased  had  been  J125 
I)er  month.     St.  Louis,.  A.&  T.  R.  Co.  z/.  Johnston,  78  Tex.  536. 

A  verdict  for  $10,006  in  an  action  by  a  wife  to  recover  for  the  death  ol 
her  husband,  who  was  a  healthy  man,  29  years  old,  and  a  locomotive  en- 
gineer earning  $125  a  month,  is  not  excessive.  Texas  &  Pacific  R.  Co.  i'- 
(jciger,  79  Tex.  13. 

Action  by  Parents  for  Death  of  Child— Pleading.— The  right  of  parents  to 
maintain  an  action,  under  §  2121,  Rev.  St.  Mo.  1879.  for  damages  for  the 
death  of  their  minor  son,  depends  in  part  upon  the  facts  thathe  lett 
neither  widow  nor  minor  children  surviving  him.  and  unless  these  facts 
are  alleged,  either  directly  or  inferentially,the  petition  will  be  fatally  de- 
fective.    Mackintosh  v.  Missouri  Pacific  R.  Co.,  103  Mo.  131. 

Same— Dependency  of  Mother.— In  Daniels  w.  Savannah  T.  &  W.  R.  Co., 
86  Ga.  236,  it  was  held  that  under  act  Ga.  Oct.  27, 1887,  amending  Code 
Ga.  §  2971,  relating  to  the  recovery  of  damages  in  cases  of  homicide,  and 
extending  the  right  to  recover  to  the  mother  or  father  for  the  homicide  ot 
a  child  upon  whom  she  or  he  might  be  dependent,  or  who  contributed  to 
her  or  his  support,  in  cases  where  the  child  left  neither  wife,  husband,  nor 
child,  it  is  not  necessary  for  recovery  by  a  mother  that  she  be  wholly  de- 
pendent on  such  child  for  support.  The  court  said:  '•  We  thinkthecouri 
misapprehended  the  decision  of  this  court  in  the  case  of  Clay  ?'.  Central 
K.  &  Banking  Co.,  decided  on  the  joth  of  February,  1890,  and  reported  in 
84  Ga.  345. 42  Am.  &  Kng.  R.  Cas.  76.  wherein  it  was  held  that  under  the 
act  of  CJctober  27,  1887,  amending  section  2971  of  the  Code,  relating  to 
the  recovery  of  damages  in  cases  of  homicide,  and  extending  the  riglii  to 
recover  to  the  mother  or  father  for  the  homicide  of  a  child  upon  whom 
she  or  he  might  be  dependent,  or  who  contributed  to  her  or  his  support. 
in  cases  where  the  child  left  neither  wife,  husband,  nor  chil ',  a  mother 
cannot  recover  for  the  homicide  of  a  child  who  contributed  to  ^ersuj^ 
port  without  showing  that  she  was  dependent  upon  him.  This  court  ai 
not  mean  by  said  decision  to  decide  that  the-  mother  could  not  recover 
unless  she  was  wholly  dependent  upon  such  child  for  a  support,  but,  0 
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the  contrary,  we  think  the  meaning  of  the  statute  is  that  a  mother  may 
recover  for  the  homicide  of  a  child  who  contributed  to  her  support  when 
she  was  in  whole  or  in  part  dependent  upon  such  child  for  support  sub- 
stantially. We  think  the  words  used  in  the  statute,  *  who  contributes  to 
his  or  her  support,"  mean  that  the  contribution  to  the  father  or  mother  by 
the  child  need  not  be  wholly  sufficient,  but  only  as  is  .in  part  sufficient,  for 
such  support ;  and  that  the  word  *  dependent '  means  wholly  or  in  part  de- 
pendent materially  upon  such  child  for  support.  For  instance,  a  mother 
may  have  several  children  who  support  her,  or  contribute  to  her  support, 
and  she  may  not  be  dependent  upon  one  child  more  than  another ;  yet  if 
she  should  be  dependent  upon  any  one  of  them  wholly  or  partially,  and  he 
contributed  to  her  support,  she  would  be  entitled  to  recover  for  the  homi- 
cide of  such  child,  if  killed  by  the  negligence  of  any  railroad  company,  its 
servants  or  employes."  * 

Action  by  Father  for  Death  of  Minor  Son. — Under  the  statute  defining  the 
liability  of  the  master  (or  employer)  for  injuries  to  the  servant  (or  em- 
ploye), while  in  the  service  (Code,  §§  2590-91),  the  right  of  action  for  in- 
juries which  result  in  death  is  given  only  to  the  personal  representative  of 
the  decedent ;  but  a  right  of  action  is  given  to  the  father  by  another  stat- 
ute (§  2588).  when  the  death  of  his  minor  child  is  caused  by  the  wrongful 
act,  omission,  or  negligence  of  any  person  or  corporation.  Williams  v. 
South  and  North  Ala.  R.  Co.,  91  Ala.  635. 

Same— Contributory  Negligence  of  Father  or  Son— Consent  to  Employ. 
ment  of  Minor. — When  the  father  sues  to  recover  damagjes  for  the  death  of 
his  minor  son,  who  was  killed  while  he  was  in  the  employment  of  the  de- 
fendant railway  company  as  a  brakeman,  without  his  consent,  the  contrib- 
utory negligence  of  the  mmor  is  no  defense  to  the  action,  though  it  might 
l)e  available  as  a  defense  to  an  action  by  the  minor  himself,  if  death  had 
not  ensued  from  his  injuries;  but  if  the  father  consented  expressly  or  by 
implication  to  the  employment  of  the  minor  in  the  service,  the  contribu- 
tory negligence  of  the  minor  is  imputed  to  the  father  and  defeats  his  right 
of  action.    Williams  v.  South  &  North  Ala.  R.  Co.,  91  Ala.  635. 

Action  by  Father  as  Administrator  of  Minor  Child — Emancipation  of  Child. 
— A  father  cannot  maintain  an  action  as  administrator  of  his  deceased  son 
to  recover  damages  for  the  alleged  negligent  killing  of  his  intestate  unless 
there  has  been  an  emancipation  of  the  infant.  An  averment  in  the  com- 
plaint that  at  the  time  of  his  death  said  decedent  was  not,  and  for  two 
months  theretofore  had  not  been,  in  the  service  of  his  parents  or  either  of 
them,  is  not  sufficient  to  show  such  an  emancipation.  Berry  v.  LouLSville, 
Evansville  &  St.  Louis  R.  Co.,  128  Ind.  484. 

Right  of  Married  Daughter  and  Adult  Son  to  Sue  for  Death  of  Father.-— 
A  married  daughter  and  a  son  nearly  21  years  old.  neither  of  whom  are 
supported  by  their  father,  have  no  right  of  action  for  his  death  since  they 
are  not  pecuniarily  damaged  thereby.  St.  Louis,  A.  &  T.  R.  Co.  v.  John- 
ston, 78  Tex.  536. 

Action  by  Administrator — Necessity  for  Existence  of  Widow  or  Next  of  Kin. 
—Under  Rev.  St.  Mont.  1879,  P-  S^^*  S  2,  providing  that  an  action  for  neg- 
ligently causing  death  shall  be  brought  by  the  personal  representative  for 
the  exclusive  benefit  of  the  widow  and  next  of  kin,  it  is  essential  to  the  ac- 
tion that  there  be  a  widow  or  next  of  kin,  and  that  fact  must  be  alleged 
in  the  complaint.  Where  the  complaint  failed  to  allege  the  existence  of 
next  of  kin,  and  evidence  of  the  fact  was  admitted  over  defendant's  ob- 
jection, and  his  exception  to  the  ruling  is  saved,  the  defect  is  not  cured  by 
verdict*  and  plaintiff  will  not  be  held  to  have  waived  his  objection  by  his 
failure  to  demur.    Serensen  v.  Northern  Pac.  R.  Co.,  45  Fed.  Rep.  407. 

Same— When  Representative  Capacity  of  Plaintiff  Sufficiently  Appears — 
In  an  action  against   a  railroad  company   for  the  death  of  an  employe. 
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plaintiff's  husband,  where  the  complaint  is  in  the  name  of  plaintiff  "as  ad- 
ministratrix "  of  deceased,  and  in  the  body  of  the  complaint  the  deceased 
is  referred  to  as  '*  plaintiff's  intestate,"  the  representative  capacity  o( 
plaintiff  sufficiently  appears  to  enable  her  to  maintain  the  action  under 
Code  Ala.  §  2591,  which  gives  the  right  of  action  to  personal  representa- 
tives only.  Louisville  &  N.  R.  Co.  v.  Trammell  (  Ua.,  June  24,  i89i),9So. 
Rep.  870. 

Contributory  Negligence — When  Action  for  Death  is  DefeatMi  by«— 
Under  the  plain  provisions  of  the  Georgia  statutes,  a  widow  cannot  re- 
cover damages  from  a  railroad  company  for  the  killing  of  her  husband 
when  it  appears  that,  by  ordinary  care,  he  could  have  avoided  the  killing. 
and  that  his  death  was  caused  by  his  own  negligence.  Code,S§  2972,3034 
Seats  V.  Georgia,  M.  &  G.  R.  Co.,  86  Ga.  811. 

Survival  of  Action  for  Injury  Not  ResuKing  in  fnsUnt  Death.— Though, 
when  the  deceased  leaves  neither  wife  nor  child,  no  action  for  loss  oi  wt 
through  willful  negligence  is  authorized  by  Gen.  St.  Ky.,  chap.  57.  5  3» 
the  right  of  action  which  accrues  at  common  law  where  the  injury 
does  not  result  in  instant  death,  survives  to  the  personal  representatives 
nnder  Gen.  St.  Ky.,  chap.  10,  f  1,  providing  that  no  right  of  aaion  for  per- 
sonal injury  shall  die  with  the  person  except  actions  for  assault  and  oat; 
tery.  slander,  criminal  conversation,  and  so  much  of  the  action  for  mali- 
cious prosecution  as  is  intended  to  recover  for  the  injury  to  the  fKt^on. 
Newport  News  &  M.  V.  R.  Co.  2/.  Dentzel's  Adm'r  (Ky..  Dec.  13,  i^h  »♦ 
S.  W.  J^ep.  958.  . 

Abatement  of  Action  by  Death  of  Party-Conrtitutionality  of  Statute  a«  ap- 
plicable to  Pending  Actions.— In  Pritchard  v.  Savannah  Street  &  R  K-  ^' 
Co  (Ga..  May  27,  1891),  13  S.  E.  Rep.493.it  was  held  that  the  statute  pr^ 
viding  that  **  nor  shall  any  action  of  tort  for  the  recovery,"  etc.,  "  abate  ^ 
the  death  of  either  party,  is  not  unconstitutional  as  applicable  to  actions 
for  personal  injuries  pending  at  the  time  of  its  passage. 
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Southern  Pacific  R.  Co. 

{California  Supreme  Court,  September  21,  iSgi) 

Injury  to  Child  Playing  on  Turn-Uble- Liability  of  Company.— The  ptojnj; 
if!,  a  child  eipht  years  of  age,  received  injuries  while  playing  upon  a  wru^ 
table  of  the  defendant  company,  situated  upon  its  premises  near  its  0^1^^ 
and  about  seventy-two  feet  distant  from  a  public  street.    This  tum^"! 
was  not  protected  by  anv  inclosure  and  no  one  was  especially  €n^P»^>^.- 
miard  it.     It  was  provided  with  a  latch  and   slot,  such  as  is  in  coj^i^u 
use,  to  keep  it  from  revolving.    The  turntable  was  set  in  motion  by  i« 
nei^li^ent  act  of  other  boys.    Held,  that  the  company  was  liable  for 
injuries. 

Department  2.    Appeal  from   Superior  Court,  Orange 

county.  ^     .n    ^  fnr 

Action  by  Barrett  against  Southern  Pacific  Company  1^ 
personal  injuries.  Judgment  for  plaintiff  and  defendant  ap- 
peals. 
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John  D,  Bickell,  for  appellant. 

Holloway  &  Kendrick  and  Victor  Montgomery^  for  re- 
spondent. 

'  De  Haven,  J. — This  is  an  action  to  recover  damages  for 
personal  injuries  alleged  to  have  been  sustained  by  plaintiff 
through  the  negligence  of  defendant.  The  plaintiff  recov- 
ered a  judgment  for  $8,500,  and  from  this  judgment  and  an 
order  denying  its  motion  for  a  new  trial,  the  defendant 
appeals. 

It  was  shown  upon  the  trial  that  defendant  maintained  a 
railroad  turntable  upon  its  own  premises  in  the  town  of 
Santa  Ana.  This  table  was  about  one  hundred  and  fifty 
yards  from  defendant's  depot,  and  near  its  engine-house,  and 
distant  seventy-two  feet  from  a  public  street,  and  was  not 
protected  by  any  inclosure,  nor  did  the  defendant  employ 
any  person  whose  special  duty  it  was  to  guard  it.  It  was 
provided  with  a  latch  and  slot,  such  as  is  in  common  use  on 
such  tables,  to  keep  it  from  revolving.  There  were  several 
families  with  small  children  residing  within  a  quarter  of  a 
mile  from  the  place  of  its  location,  and  pnevious  to  the  time 
when  plaintiff  was  hurt  children  had  frequently  plaved 
around  and  upon  it,  but  when  observed  by  the  servants  of  de- 
fendant were  never  permitted  to  do  so..  At  the  date  of 
plaintiff's  injury  he  was  eight  years  of , age,  and  on  that  day 
he,  with  his  younger  brother,  saw  other  boys  playing  with 
the  turntable,  and,  giving  them  some  oranges  tor  the  priv- 
lege  of  a  ride,  got  upon  it,  and  while  it  was  being  revolved 
plaintiff's  leg  was  caught  between  the  table  and  the  rail  upon 
the  head  blocks,  and  so  severely  injured  that  it  had  to  be 
amputated.  The  defendant  moved  tor  a  nonsuit,  which  mo- 
tion was  denied.  This  ruling  of  the  court  and  certain  in- 
structions given  to  the  jury,  present  the  questions  which 
arise  upon  this  appeal. 

The  appellant  contends  that  it  was  not  guilty  of  negligence 
in  thus  maintaining  upon  its  own  premises,  for  necessary  use 
in  conducting  its  business,  the  turntable  in  question,  and 
which  was  fastened  in  the  usual  and  customary  manner  of 
fastening  such  tables;  that  the  plaintiff  was  wrongfully  upon 
its  premises,  and  therefore  a  trespasser,  to  whom  the  defend- 
ant  did  not  owe  the  duty  of  protection  from  the  injury  re- 
ceived, and  that  the  court  should  have  so  declared  and  non- 
suited the  plaintiff.  This  view  seems  to  be  fully  sustained 
by  the  case  of  Frost  v.  Eastern  R.  Co.,  deciaed  by  the 
supreme  court  of  New  Hampshire,  64  N.  H.  220.  But, 
in  our  judgment,  the  rule  as  broadly  announced  and  ap- 
plied in  that  case   cannot  be  maintained    without  a  depart- 
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ure    from    well-settled  principles.      It  is  a  maxim   of   the 
law  that  one  must  so  use  and  enjoy  his  property  as  to  intei- 
fere  with  the  comfort  and  safety  of  others  as  little  as  possibW 
consistently  with  its  proper  use.     This  rule,  which  only  im- 
poses a  just  restriction  upon  the  owner  of   property,  seems 
not  to  have  been  given  due  consideration  in  the  case  referred 
to.     But  this  principle,  as  a  standard  of  conduct  is  of  univer- 
sal application,  and  the  failure  to  observe  it  is,  in  respect  to 
those  who  have  a  right  to  invoke  its  protection,  a  breach 
of  duty   and,    in    a    legal    sense,    constitutes     negligence. 
Whether,  in  any  given  case,  there  has  been  such  negligence, 
upon  the  part  of  the  owner  of  property,  in  the  maintenance 
thereon  of  dangerous  machinery,  is  a  question  of  fact  de- 
pendent upon  the  situation  of  the  property  and  the  attendant 
circumstances,  because  upon  such  facts  will  depend  the   de- 
gree of  care  which  prudence  would  suggest  as  reasonably 
necessary  to  guard   others  against  injury   therefrom;    **for 
negligence  in  a  legal  sense  is  no  more  than  this;  the  fail^^^ 
to  observe  for  the  protection  of  the  interests  of  another   V^' 
son  that  degree  of  care,  precaution  and   vigilance  which  the 
circumstances  justly  demand,  whereby  such  other  person 
suffers  injury."     Cooley,  Torts,  630.     And   the  question   ol 
defendant's  negligence  in  this  case  was  a  matter  to  be   de- 
cided by  the  jury  in  view  of  all  the  evidence,  and  with  rel- 
erence  to  this  general  principle  as  to  the  duty  of  the  defend- 
ant.    If  defendant  ought  reasonably  to  have  anticipated  that, 
leaving  this  turntable  unguarded  and  exposed,  an  injury, 
such  as  plaintiff  suffered,  was  likely  to  occur,  then  it  must  Ix 
held  to  have  anticipated  it,  and  was  guilty  of  negligence  i» 
thus  maintaining  it  in  its  exposed   position.     It  is  no  answer 
to  this  to  say  that  the  child  was  a  trespasser,  and  if  it  bad  not  • 
intermeddled  with  defendant's  property  it  would  not  have 
been  hurt,  and  that  the  law  imposes   no  duty  upon  the  de- 
fendant to  make  its  premises  a  safe  playing  ground  for  child- 
ren.    In  the  form  of  law,  as  well  as  of  common  sense,  a  cbiW 
of  immature  years  is  expected  to  exercise  only  such  care  and 
self-restraint  as  belongs  to  childhood,  and  a  reasonable  m^n 
must  be   presumed  to  know  this,  and  the  law  requires  b^^ 
to  govern  his  actions  accordingly.     It  is  a  matter  of  cotnnio'i 
experience  that  children  of  tender  years  are  guided  in  their 
actions  by  childish  instincts,  and  are  lacking  in  thatdisc^" 
tion  which  in  those  of  more  mature  years,  is  ordinarily  suw- 
cient  to  enable  them  to  appreciate  and  avoid  danger;  ana, 
in  proportion  to  this  lack  of  judgment  on  their  part,  thecaje 
which    must  be  observed    towards  them   by   others  is  in- 
creased ;  and  it  has  been  held  in  numerous  cases  to  be  an 
act  of  negligence  to  leave  unguarded  and  exposed  to  the  ob- 
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servation  of  little  children  dangerous  and  attractive  ma- 
chinery, which  they  would  naturally  be  tempted  to  go  about 
or  upon,  and  against  the  danger  of  which  action  their  imma- 
ture judgment  interposes  no  warning  or  defense.  The  fol- 
lowing are  some  of  the  cases  in  which  this  has  been  held  : 
Sioux  City  &  P.  R.  Co.  v.  Stout.  17  Wall.  (U.  S.)  657 ;  Hydraulic 
Works  Co.  7'.'  Orr,  83  Pa.  St.  335 ;  Powers  v.  Harlow,  53 
Mich.  507;  Nagle  v.  Missouri  Pac.  R.  Co.,  75  Mo.  653;  10 
Am.  &  Eng.  R.  Cas.  702 :  Koons  v,  St.  Louis  &  I.  M.  R.  Co., 
65  Mo.  592;  Kansas  Cent.  R.  Co.  v.  Fitzsimmons,  22  Kan. 
686;  O^Malley  t;.  St.  Paul,  M.  &  M.  R.  Co.,  43  Minn.  289, 
45  Am.  &  Eng.  R.  Cas.  62 ;  Whirley  v.  Whiteman,  i  Head. 
(Tenn.)  610.  These  cases,  we  think,  lay  down  the  true  rule. 
The  fact  that  the  turntable  was  latched  in  the  way  such 
tables  are  usually  fastened,  or  according  to  the  usual  custom 
of  other  railroads,  although  a  matter  which  the  jury  had  a 
right  to  consider  in  passing  upon  the  question  whether 
defendant  exercised  ordinary  care  in  the  way  it  maintained 
the  table,  was  not,  of  itself,  conclusive  proof  of  the  fact. 
Stout  V.  Sioux  City  &  P.  R.  Co.,  2  Dill.  (U.  S.)  294;  O'Mal- 
ley  V.  St.  Paul,  M.  &  M.  R.  Co.,  supra.  Nor  is  the  liability  of 
the  defendant  affected  by  the  fact  that  the  table  was  set  in 
motion  by  the  negligent  act  of  other  boys.  This  is  so  held 
in  some  of  the  cases  above  cited,  and  the  same  principle  was. 
announced  by  this  court  in  Pastene  v.  Adams,  49  Cal.  87,  in 
which  case  it  was  held  that  a  person  who   had  negligently 

f)iled  lumber,  which  had  remained  in  that  condition  for  a 
ong  time,  was  not  exempt  from  damages  sustained  by  one 
on  whom  it  fell  because  the  lumber  was  made  to  fall  by  the 
negligence  of  a  stranger.  We  see  no  error  in  the  second 
instruction  given  at  request  of  plaintiff.  The  portion  to 
which  exception  was  taken  is  not  very  well  expressed,  but 
we  think,  taken  as  a  whole,  the  instruction  states  the  law 
correctly.  Judgment  and  order  affirmed. 
We  concur:  Beatty,  C.*J.  ;  McFarland,  J. 

Liability  of  Railroad  Companies  for  injuries  to  Cliildren  Playing  Upon  Turn, 
tables— See  generally  O'Malley  v,  St.  Paul,  M.  &  M.  R.  Co.,  (Minn.),  45 
Am.  &  Eng.  K.  Cas.  62  ;  note  67  and  cases  cited.  Sec  also  pos/,  Daniels 
9.  New  York  &  N.  E.  R.  Co.,  and  note. 

In  the  case  of  Frost  v.  Eastern  R.  Co.,  64  N.  H.  220,  which  is  disap- 
proved  in  the  principal  case,  the  supreme  court  of  New  Hampshire  said  ; 
"  The  motion  for  a  non-suit  raises  the  question  whether  there  was  evidence- 
upon  which  the  jury  could  properly  find  a  verdict  for  the  plaintiff.  Paine 
V.  Grand  Trunk  R.  Co.,  58  N.  H.  611.  The  ground  of  the  action  is  that 
the  defendant  was  guilty  of  negligence  in  maintainmg  a  turntable  inse- 
curely guarded,  which,  being  wrongfully  set  in  motion  by  older  boys,, 
caused  an  injury  to  the  plaintiff,  who  was' at  that  time  seven  years  old,  and 
was  attracted  to  the  turntable  by  the  noise  of  the  older  and  larger  boys 
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turning  and  playing  upon  it.    The  turntable  was  situate  on  the  defend- 
ant's land,  about  60  feet  from  the  public  street,  and  cut  in  with  high,  steep 
embankments  on  each  side,  and  the  land  on  each  side  was  private  properly 
and  fenfced.     It  was  fastened  by  a  toggle,  which  prevented  its  being  set  in 
motion  unless  the  toggle  was  drawn  by  a  lever  to  which  was  attached  a 
switch  padlock,  which,  being  locked,  prevented  the  lever  from  being  used 
unless  the  staple  was  drawn.    At  the  time  of  the  accident  the  turntable 
was  fastened  by  the  toggle,  but  it  was  a  controverted  point  whether  the 
padlock  was  then  locked.     When  secured  by  the  toggle,  and  not  locked 
with  the  padlock,  the  turntable  could  not  be  set  in  motion  by  boys  of  the 
age  and  strength  of  the  plamtiff.     Upon  these  facts  we  think  the  action 
cannot  be  main  tamed.    The  alleged  negligence  complained  of  relates  to 
the  construction  and  condition  of  the  turntable,  and  it  is  not  claimed  that 
the  defendant  was  guilty  of  any  active  misconduct  towards  the  plainufl. 
The  right  of  a  landowner  in  the  use  of  his  own  land  is  not  limited  or  quali- 
fied like  the  enjoyment  of  a  right  or  privilege  in  which  others  have  an  in- 
terest, as  the  use  of  a  street  for  highway  purposes  upder  the  general  law, 
or  for  other  purposes  under  special  license  (Moynihan  7/.  Whidden,  143 
Mass.  287),  where  care  must  be  taken  not  to  infringe  upon  the  lawful  rights 
of  others.    At  the  time  of  his  injury,  the  plaintiff  was  using  defendants 
premises  as  a  play  ground  without  right.    The  turntable  was  required  m 
operating  the  defendant's  railroad.    It  was  located  on  its  own  land,  so 
far  removed  from  the  highway  as  not  to  interfere  with  the  convenience 
and  safety  of  the  public  travel,  and  it  was  not  a  trap  set  for  the  purpose 
(»f  injuring  trespassers.    Aldrich  v.  Wright,  53  N.  H.  404.    Under  these 
circumstances,  the  defendant  owed  no  duty  to  the  plaintiff,  and  ^^ere  can 
be  no  negligence  nor  breach  of  duty  where  there  is  no  act  or  service  wmcn 
the  party  is  bound  to  perform  or  fulfill.    A  landowner  is  not  required  to 
take  active  measures  to  insure  the  safety  of  intruders,  nor  is  he  liable  lor 
an  injury  resulting  from  the  lawful  use  of  his  premises  to  one  enteringupon 
them  without  right.    A  trespasser  ordinarily  assumes  all  risk  of  danger 
from  the  condition  of  the  premises,  and  to  recover  for  an  injury  hapi*"" 
ing  to  him  he  must  show  that  it  was  wantonly  inflicted,  or  that  the  9*^^ 
or  occupant,  being  present  and  acting,  might  have  prevented  the  w)JJ^ 
bv  the  exercise  of  reasonable  care  after  discovering  the  danger.    C»^'^!'; 
Vlanchester,  62  N.  H.  577  :  State  v.  Manchester  &  L.  R.  Co.,  52  N.  HS^s- 
Sweeney  v.  Old  Colony  &  N.  R.  Co.,  10  Allen.   (Mass),  368;  Morrisse\'^-  , 
Kastern  R.  Co.,  126  Mass.  377 ;  Severy  v.  Nickerson,  120  Mass.  306  ;  ^of' 
i-an  V,  Hallowell.  57  Me.  375  ;  Pierce  v.   Whitcomb,  48   Vt.  127  ;  McAlpin 
V.  Powell.  70  N.  Y.  126;  St.  Louis,  V.  &  T.  H.  R.  Co.  v.  Bell,  81  lH- 1^[ 
(;avin  7'.  City  of  Chicago,  97  111.  66  ;  Wood  v.  School  District,  44  lo^ja-^* 
(rramlich  v.  Wurst.  86  Pa.  St.  74;  Cauleyv.  Pittsburgh.  C.&  St.  L.  H-^-' 
95  Pa.  St.  398 ;  Gillespie  v.  McGowan,  100  Pa.  St.  144;   Mangan  v.  ^^^^^' 
ion,  L.  R.  I  Exchange,  239.    The  maxim  that  a  man  must  use  his  pr^P^v 
so  as  not  to  incommode  his  neighbor  only  applies  to  neighbors  "^"^^ 
not  interfere  with  it  or  enter  upon  it.     Knight  tf.  Abert.  6  Pa.  St.  47^- 
hold  the  owner  liable  for  consequential  damages  happening  to  tresp^-^^' 
from  the  lawful  and  beneficial  use  of  his  own  land  would  be  an  unreasonaw 
restriction  of  his  enjoyment  of  it.     We  are  not  prepared  to  adopt  theooc- 
irine  of  Sioux  City  &>.   R.  Co.  v.  Stout,  17  Wall.  (U.  S.).  657,  and  cas^ 
following  It,  that  the  owner  of  machinery  or  other  property  attr^c^'^^.  - 
children  is  liable  for  injuries  happening  to  children  wrongfully  interfc""j 
with  it  on  his  own  premises.     The  owner  is  not  an  insurer  of  the  sa^^X  . 
infant  trespassers.     One  having  in  his  possession  agricultural  or  mecnafl- 
c  al  tools  is  not  responsible   for  injuries  caused  to  trespassers  by  car^'*^ 
liandling,  nor  is  the  owner  of  a  fruit  tree  bound  to  cut  it  down  ^^^"^5!^ 
it,  or  to  exercise  care  in  securing  the  staple  and  lock  with  which  his  ladder 
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is  fastened,  for  the  protection  of  trespassing  boys  who  may  be  attracted  by 
the  fruit.  Neither  is  the  owner  or  occupant  of  the  premises  upon  which 
there  is  a  natural  or  artificial  pond,  or  a  blueberry  pasture,  legally  require<l 
to  exercise  care  in  securing  his  gates  and  bars  to  guard  against  accidents 
to  straying  and  trespassing  children.  The  owner  is  under  no  duty  to  a 
mere  trespasser  to  keep  his  premises  safe  ;  and  the  fact  that  the  trespasser 
is  an  infant  cannot  have  the  elfect  to  raise  a  duty  where  none  otherwise 
exists.  The  supposed  duty  has  regard  to  the  public  at  large,  and  cannot 
well  exist  as  to  one  portion  of  the  public,  and  not  to  another,  under  the 
same  circumstances.  In  this  respect,  children,  women,  and  men  are  upon 
the  same  footing.  In  cases  where  certain  duties  exist,  infants  may  require 
greater  care  than  adults,  or  a  different  care;  but  precautionary  measures 
having  for  their  object  the  protection  of  the  public  must,  as  a  rule,  have 
reference  to  all  classes  alike.  Nolan  v.  New  York,  N.  H.  &  H.  R.  Co., 
53  Conn.  461." 

In  Bates  v,  Nashville  C.  &  St.  L.  R.  Co.,  (Tenn.  March  i,  1891),  15  S.  W. 
Rep.  1069,  it  was  held  that  a  railroad  company  is  not  liable  for  injuries  to 
a  boy  who  attempted  to  jump  upon  a  turntable  which  was  being  revolved 
by  some  of  his  companions,  where  it  appeared  that  such  turntable  was 
sufficiently  fastened  to  hold  it  in  place  if  undisturbed,  no  matter  what  de> 
gree  of  force  was  required  to  unfasten  it  nor  what  want  of  care  to  prevent 
defendant's  disturbance  is  shown. 

In  Texas  it  is  held  that  a  railroad  com(>any  is  guilty  of  negligence  if  it 
leaves  a  turntable,  located  in  a  public  place,  where  children  are  likely  to 
go  and  where  they  are  in  the  habit  of  going,  unfastened  and  unguarded. 
And  if  a  child  is  injured  while  playing  on  such  turntable  the  company  is 
liable.  Fort  Worth  &  D.  C.  R.  Co.t/.  Robertson  (Tex..  June  16,  1891).  16 
S.  W.  Rep.  1093.  In  another  case  the  same  court  held  that  in  an  action 
against  a  railroad  company  for  injuries  received  by  a  child  while  playing 
upon  a  turntable,  located  in  a  public  and  exposed  place  and  unguarded 
and  unfastened,  and  on  which  other  children  had  been  injured  for  which 
suits  had  been  brought  against  the  company,  it  is  proper  to  submit  to  the 
jury  the  question  whether  the  company's  agents  knew  that  the  turntable 
was  located  in  a  public  place  where  children  were  likely  to  go  and  were  ac- 
customed to  go  for  amusement ;  and  in  such  a  case  evidence  that,  a  year 
and  a  half  before  the  accident,  the  turntable  was  unfastened  is  relevant. 
where  it  is  shown  that  another  child  was  injured  at  that  time,  and  the  pe- 
tition alleges  that  other  children  had  played  there  and  that  the  company 
knew  of  that  fact  and  the  condition  of  the  turntable  The  fact  that  suits 
for  injuries  to  other  children  in  previous  accidents  on  the  same  turntable 
had  been  brought,  was  admissible  as  evidence  of  notice  to  the  company  of 
its  condition.  Fort  Worth  &  D.  C.  R.  Co.  v.  Measles  (Tex.,  June  3,  1891), 
17  S.  W.  Rep.  124. 

In  Callahan  v.  Eel  River  &  E.  R.Co.,  (Cal.,  Nov.  27,  1891).  28  Pac.  Rep. 
104,  the  facts  were  nearly  the  same  as  those  in  the  case  of  Barrett  v. 
Southern  Pacific  R.  Co ,  reported  above,  and  the  same  conclusion  was 
reached.  In  this  case  the  child  was  six  years  old  and  no  employes  of  the 
company  were  about  while  the  children  were  playing  on  the  turntable. 
The  turntable  was  kept  in  place  merely  by  an  ordinary  iron  latch  which 
could  be  easily  lifted.  The  court  held  that  the  company  was  liable  for  the 
injuries  received  by  the  child,  although  it  appeared  that  the  employes  of  the 
company  had  always  ordered  children  away  when  they  saw  them  playing 
on  the  turntable. 

Injury  to  Boy  Playing  With  Hand  Car  Left  Unguarded  Beside  Track.— 
In  Robinson  v,  Oregon  S.  L.  &  U.  N.  R.  Co.,  (Utah,  Sept.  12,  1891)  27  Pac. 
Rep.  689,  the  action  was  brought  by  the  plaintiff  to  recover  damages  for 
the  death  of  his  son,  aged  between  eleven  and  twelve  years,  alleged  to  have 
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been  caused  by  the  negligence  of  the  defendant.  It  appeared  from  the  ev- 
idence that  the  section  men  m  the  employ  of  the  defendant,  when  they  quit 
work  on  a  certain  day.  left  their  hand  car  unlocked  and  unguarded  at  the 
foot  of  an  embankment  four  or  five  feet  below  the  level  of  the  track,  and 
at  a  point  a  quarter  of  a  mile  distant  from  any  house.  Deceased  and  some 
other  boys  lifted  the  car  upon  the  track  and  were  running  it  toandfro, 
when  deceased  came  to  his  death  by  jumping  or  falling  from  the  car  whea 
it  was  descending  a  grade  at  high  speed.  One  of  the  boys  testified  that  he 
and  others  had  used  the  car  eight  or  ten  times  before  with  the  permissioB 
of  the  section  boss  when  the  men  were  at  work,  but  that  he  had  never 
given  them  that  permission  when  the  men  were  not  at  work.  ///A/,  that 
the  hand  car  was  not,  in  itself,  a  dangerous  thing,  and  that  the  company 
was  not  negligent  in  leaving  it  unlocked  beside  the  track.  The  court 
said:  *•  The  case  of  Sioux  City  &  P.  R.  Co.  v.  Stout,  17  Wall.  (U.  S.)  657. 
cited  by  plaintiff,  was  a  case  where  a  turntable  was  left  unfastened,  and  a 
small  child  was  injured  while  it  was  being  turned  around.  The  court 
charged  the  jury  in  that  case  that,  *if  the  turntable  in  question,  in  its  constnic- 
tion  and  the  manner  in  which  it  was  left,  was  not  dangerous  in  its  nature. 
the  defendants  were  not  liable  for  negligence;  *  and  this  instruction  was 
approved  by  the  supreme  court  of  the  United  States.  A  machine,  to  be 
dangerous  in  and  ot  itsell,  must  be  of  such  a  character  that  it  can  only  be 
handled  with  safety  by  persons  of  mature  years  and  experience.  But  we 
think  a  common  hand  car  standing  on  the  ground  beside  a  railroad  track, 
is  not  a  thing  dangerous  in  and  of  itself,  which  the  railroad  company  is 
required  to  guard  or  iock.  Chicago  &  A.  R.  Co.  v.  McLaughlin.  47  ill.  ^5; 
Chicago,  B.  &  Q.  R.  Co.  «/.  Stumps,  69  111.  414.  We  think  that  to  leave  the 
hand  car  where  it  was  left  in  this  case,  under  the  circumstances,  was  not 
nejjligence,  and  that  the  verdict  is  unsupported  by  the  evidence.  *' 

injury  to  Child  Playing  About  Cars  Left  on  Gravity  Railroad. — In  Haesley 
V.  Winona  &  St.  P.  R.  Co.,  46  Minn.  233,  it  was  held  that  a  railway  com- 
pany maintaining  what  is  known  as  a  "gravity  "  yard  or  side  track  has  un- 
doubtedly performed  its  duty  as  to  a  trespassing  child  of  tender  years,  strictly 
fwn  sut  Juris,  when  it  securely  fastens  by  means  of  the  ordinary  appliance 
or  brake,  such  cars  as  it  may  have  occasion  to  place  upon  the  grade  of  its 
track.    The  court  said :  **  In  the  earliest  of  the  so  called  *  Turn  Table 
Cases  *  in  this  state  (Keffe  ?/.  Milwaukee  &  St.  P.  R.  Co.,  21  Minn.  207)  it 
was  aptly  said  that  a  ra:lway  company  is  not  required  to  make  its  land  a 
safe  playground  for  children,  nor  was  it  an  insurer  of  the  lives  or  limbs  of 
young  children  who  play  about  its  premises.     When,  however,  it  sets  be- 
fore such  children  a  temptation  which  it  has  reason  to  believe  will  lead  them 
into  danger,  it  must  use  reasonable  care  to  protect  them  from  the  danger 
to  which  they  are  exposed.     In  subsequent  cases  of  the  same  nature  the 
rule  last  mentioned  has  been  sanctioned,  although  in  one  instance  limited 
in  its  application.     Twist  v.  Winona  &  St.  P.  R.  Co.,  39  Minn.  164.  37  Am. 
&  Eng.  R.  Cas.  336  ;   O'Malley  v.  St.  Paul,  M.  &  M.  R.  Co..  43  M»nn-  2^' 
43  Am.  &  Eng.  R.  Cas.  62.     But  nothing  more  than  ordinary  or  reasonable 
care  is  required  of  persons  who  have  placed  upon  their  own  premises  such 
dangerous   machinery  as  turntables,  attractive,  alluring,  and  open  to  chil- 
dren of  tender  years,  strictly  non  suz  juris.     Kolsti  7k  Minneapolis  A  St.  L. 
R.  Co.,  32  Minn.  133.     It  is  the  doctrine  of  these  cases  which  is  invoked 
by  the  appellant  in   the  consideration  of  his  appeal,   and   by  which  he 
iisks  that  defendant's   liability  for  this  unfortunate  occurrence  be  deter- 
mined.    Proceeding,  then,  upon  the  assumption  that  the  rules  which  have 
been  established  in  the  Turn  Table  Cases  are  applicable  in  actions  arising 
out  of  accidents  of  a  somewhat  different  character,  as  was  that  now  before 
us,  the  question  is  simply  whether  the  defendant  railway  company  exer- 
cised reasonable  care  as  to  children  of  tender  years  when  leaving  its  cars 
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with  their  brakes  firmly  set,  upon  the  grade  of  the  side  track,  a  few  feet 
distant  from  a  level  surface  upon  which  its  track  ran  for  several  hundred 
feet.  To  answer  this  query  in  the  negative  we  must  hold  that  it  was  the 
duty  of  the  company  to  provide  something  more  than  the  ordinary  mode 
of  locking  its  cars  when  placed  at  any  point  on  the  incline,  or  that  it  was 
its  dutv  to  exercise  police  supervision  over  its  cars  when  on  this  particular 
part  of  the  track,  adequate  to  the  danger  to  be  apprehended, — that  is, 'such 
a  supervision  as  would  keep  trespassmg  adults  and  children  able  to  release 
a  brake,  off  from  the  same ;  or  that,  as  to  some  uses  for  which  a  side  track 
is  specially  maintained,  not  only  400  feet  of  this,  but  a  part  of  every  other 
side  track  in  the  land,  similarly  built  and  situated,  must  be  surrendered 
and  abandoned,  in  order  that  thfey  may  not  prove  dangerous,  alluring,  and 
attractive  to  children  who  have  not  yet  arrived  at  years  of  judgment  and 
discretion,  but  who  are  old  enough  to  seek  out  railway  cars  as  proper  ob- 
jects with  which  to  amuse  themselves.  But  if  either  of  these  things  were 
demanded  of  defendant  a  most  serious  burden  would  be  imposed,  a  very 
unreasonable  thing,  in  fact,  and  in  the  exercise  of  ordinary  care  nothing 
unreasonable  is  required.  To  be  sure,  the  defendant  could  have  placed 
its  cars  upon  the  level  portion  of  its  side  track,  although  from  the  testi- 
mony it  IS  obvious  that  precisely  this  form  of  accident  might  have  resulted 
had  it  done  so.  Again,  it  might  have  stored  its  cars,  when  not  in  use. 
upon  a  side  track  in  the  country,  remote  from  habitations,  and  thus  have 
avoided  the  danger ;  but  no  such  vigilance  is  required.  We  are  of  the  opin* 
ion,  to  say  the  least,  that  when  the  defendant  left  its  cars  with  the  brakes 
fastened  in  the  manner  indicated  by  thp  undisputed  testimony,  its  duty  was 
performed  towards  plaintiff's  intestate.  " 

Chiia  Straying  on  Track  Through  Defective  Gate  in  Right  of  Way  Fence.— 
In  Stuettgen  v,  Wisconsin  Central  R.  Co.  (Wis.  Nov.  17.,  1891).  50  N.  W 
Rep.  407,  the  action  was  brought  to  recover  damages  against  the  defend- 
ant company  for  the  negligent  killing  of  plaintiff's  son.  a  child  about  two 
years  of  age.  The  defendant's  negligence  was  predicated  upon  an  alleged 
defective  ^te  in  its  right  of  way  fence  through  which  the  child  strayed. 
Ihe  question  was  whether  the  child  went  upon  the  track  through  the  open 
gate  or  through  an  open  space  at  the  end  of  the  gate  when  closed.  Two 
witnesses  testified  that  they  passed  through  the  gate  and  closed  it  a  few 
hours  before  the  accident,  and  two  of  defendant's  section  men  testified  that 
thev  closed  the  gate  shortly  after  it  occurred,  //e/d,  that  the  jury  was  justi- 
fied in  finding  that  the  gate  was  closed  at  the  time  of  the  accident ;  held  also. 
that  the  defendant  was  guilty  of  negligence  in  not  repairing  the  defect  in 
tlie  ^te  whicn  had  existed  for  several  months  and  which  the  section  men 
■ad  been  asked  to  repair  several  times. 


Daniels 

V. 

New  York  &  New  England  R.  Co. 

{Massachusetts  Supreme  yudicial  Court,  September  ij^  iSgi) 

Injury  to  Child  Playing  on  Turntable-Liability  of  Company.-A  railroad 
•ompany  is  not  liable  for  injuries  to  a  child  playing  upon  a  turntable  sit- 
we  upon  Its  own  premises  about  600  feet  from  two  highways,  and  left  un- 
Jocked  and  unguarded,  on  the  ground  that  it  is  an  attractive  object  to 
cfiildren.  where  the  only  thing  to  show  that  it  was  attractive  is  that  it  had 
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large  upright  standards  or  guys.  12  or  15  feet  in  height,  which  could  be 
seen  for  a  considerable  distance. 

Exceptions  from  Suffolk  Superior  Court. 

Everett  IV.  Burdett  and  Charles  A.  Snazv,  for  plaintiff. 

Charles  A,  Prince  and  R.  D.  Weston-Smith^  for  defendant. 

Lathrop,  J. — The  plaintiff  does  not  contend  that  he  had 
any  express  invitation  from  the  defendant  to  enter  upon  its 
uud.     P^^'^ises,  but  that  he  was  enticed  or  allured  by  the 
*^**'  attractiveness  of  the  turntable :    and  the  proposi- 

tion of  law  upon  which  he  relies  is  that,  if  a  railroad  com- 
pany leaves  a  turntable  unlocked  or  unguarded  upon  its  own 
premises,  near  a  public  highway,  or  in  an  open  or  exposed 
position  near  the  accustomed  or  probable  place  of  resort  of 
children,  it  is  for  the  jury  to  determine,  even  in  the  absence 
of  other  evidence  as  to  the  attractive  nature  of  the  turntable, 
whether  it  is,  in  and  of  itself,  calculated  to  attract  children, 
and  whether  a  child  injured  upon  it  was  in  fact  attracted  or 
allured  by  it ;  that,  if  so  allurea  or  attracted,  the  child  comes 
upon  the  premises  of  the  railroad  company,  through  its  im- 
plied invitation  or  inducement,  and  is  not  a  bare  licensee  or 
trespasser;  and  that  the  company  owes  to  such  child  the 
duty  to  refrain  from  ordinary  negligence  with  respect  to  the 
condition  and  management  01  its  turntable.  The  turntable  is 
stated  in  the  exceptions  to  have  been  five  or  six  hundred  feet 
from  a  highway  crossing  the  railroad,  and  six  hundred  feet 
from  another  highway  crossing.  Shortly  before  the  accident 
the  plaintiff  and  some  other  Doys  were  at  a  station  on  the 
railroad,  which  appears  by  a  plan  used  at  the  trial  to  have 
been  about  1,000  feet  from  the  turntable;  that  they  then 
asked  some  trainmen  who  were  switching  cars  on  the  tracks 
adjacent  to  the  turntable  to  let  them  ride  on  the  cars,  and.  on 
being  refused,  -went  to  the  turntable.  The  only  thing  stat«l 
in  the  exceptions  to  show  that  the  turntable  was  attractive  is 
that  it  had  large  upright  standards  or  guys,  12  to  15  feet  in 
height,  which  could  be  seen  from  a  considerable  distance. 

The  cases  upon  which  the  plaintifiF  relies  may  be  divided 
into  two  classes.  Those  of  the  first  class  rest  upon  the  prop- 
osition that,  if  a  turntable  is  of  a  dangerous  nature 
reView"^.**  ^"^  character,  when  unblocked  or  unguarded,  in  a 
place  much  resorted  to  by  the  public,  and  where 
children  are  wont  to  go  and  play,  it  is  the  duty  of  the  rail- 
road company  owning  the  turntable  to  keep  the  same  securely 
locked  or  fastened,  so  as  to  prevent  it  from  being  turned  or 
played  with  by  children,  or  to  keep  the  same  guarded.  Stout 
V,  Sioux  City  &  P.  R.  Co.,  2  Dill.  (U.  S.),  294;  Sioux  City  & 
P.  R.  Co.  7. "Stout,  17  Wall.  (U.  S.),  657.     The  decision  of  the 
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supreme  court  of  the  United  States  was  apparently  approved 
of  in  Atchison  &  N.  R.  Co.  v,  Bailey,  11  Neb.  332,  10  Am,  & 
Eng.  R.  Cas.  742,  and  followed  in  Houston  &  T.  C.  R.  Co.  v, 
Simpson,  60  Tex.  103 ;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Styron,  66 
Tex.  421 ;  Evansich  v.  Gulf,  C.  &  S.  F.  R.  Co.,  57  Tex.  123. 
6  Am.  &  Eng.  R.  Cas.  182  ;  Gulf,  C.  &  S.  F.  R.  Co.  v.  McWhir- 
ter,  TJ  Tex.  356.  See.  also,  Bridger  v.  Asheville&  S.  R.  Co., 
25  S.  Car.  24;  Ferguson  v.  Columbus  &  R.  R.  Co.,  75  Ga.637, 
77  Ga.  102.  The  second  class  of  cases  proceeds  upon  the 
doctrine  of  constructive  invitation ;  that  is,  that,  if  a  person 
is  allured  or  tempted  by  some  act  of  a  railroad  company  to 
enter  upon  its  land  he  is  not  a  trespasser ;  and  it  is  held  that 
leaving  a  turntable  unguarded  is  such  an  act.  Keffe  v,  Mil- 
waukee, %L  St.  P.  R.  Co.,  21  Minn.  207;  O'Malley  v.  St.  Paul, 
M.  &  M.  R.  Co.,  43  Minn.  289,  45  Am.  &  Eng'.  R.  Cas.  62 ; 
Kansas  Cent.  R.  Co.  v.  Fitzsimmons,  22  Kan.  686;  Nagel  v, 
Missouri  Pac.  R.  Co.,  75  Mo.  653.  10  Am.  &  Eng.  R.  Cas.  702. 
The  decision  of  the  supreme  court  of  the  United  States  in 
Sioux  City  &  P.  R.  Co.  v.  Stout,  rests  upon  the  proposition 
stated  by  Mr.  Justice  Hunt,  *•  that,  while  a  railway  company 
is  not  bound  to  the  same  degree  of  care  in  regard  to  mere 
strangers  who  are  unlawfully  upon  its  premises  that  it  owes 
^to  passengers  conveyed  bv  it,  it  is  not  exempt  from  respon- 
sibility  to  such  strangers  for  injuries  arising  from. its  negli- 
gence  or  from  its  tortious  acts.  The  cases  cited  in  support 
of  this  proposition  are  Lynch  v.  Nurdin,  i  Q.  B.  29;  Birgez/. 
Gardner,  19  Conn.  507  ;  Daley  v.  Norwich  &  VV.  R.  Co.,  26 
Conn.  591,  and  Bird  v.  Holbrook,  4  Bing.  628.  With  the  ex- 
ception of  Daley  v,  Norwich  &  W.  R.  Co.,  all  of  these  cases 
come  within  other  rules,  or  within  well  defined  exceptions 
to  the  general  rule  that  a  landowner  owes  no  duty  to  a  tres- 
passer, except  he  must  not  wantonly  or  intentionally  in- 
jure him  or  expose  him  to  injury.  Lynch  v,  Nurdin, 
ubi  supra,  rests  upon  the  doctrine  that,  if  a  person  unlaw- 
fully places  an  obstruction  in  a  way,  he  is  liable  to  a  child 
who  is  injured  thereby,  although  the  child  wrongfully  med- 
dles with  the  obstruction.  The  contrary,  however,  was  held 
in  Hughes  7\  Macfie,  2  Hurl.  &  C.  744,  and  in  Mangan  v.  At- 
terton,  L.  R.  i  Exdi.  239.  In  Lane  ^^  Atlantic  Works,  in 
Mass.  136,  the  plaintiff  was  found  to  be  without  fault,  and 
not  a  trespasser.  See,  also,  Clark  v.  Chambers,  3  Q.  B.  Div. 
327  ;  Powell  V,  Deveney,  3  Cush.  (Mass),  300.  Birge  v.  Gard- 
ner, ubi  supra,  rests  upon  the  doctrine  that  an  owner  of  land 
has  no  right  to  use  his  land  near  a  highway  in  such  a  manner 
as  to  make  it  a  public  nuisance.  To  the  same  effect  is  Hy- 
draulic Works  (Jo.  V,  Orr,  83  Pa.  St.  332.  Bird  v,  Holbrook, 
ubi  supra,  decides  that  a  landowner  cannot  lawfully,  without 
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j^^iv  ing  notice,  set  traps  upon  his  own  land  for  the  purpose  of 
injuring  trespassers;  and  that,  if  a  person  is  injured  by  such 
a  trap,  he  may  recover.  And  in  Connecticut  the  rule  is  held 
lo  be  the  same,  though  no  notice  is  given.  Johnson  v.  Pat- 
Tcrson,  14  Conn.  i.  This,  as  pointed  out  by  Morton,  J., in 
Marble  v.  Ross,  124  Mass.  44,49,  proceeds  upon  the  ground 
'hat  the  owner  of  land  cannot  wantonly  injure  a  trespasser. 
The  case  of  a  trespasser  injured  by  a  vicious  animal  stands 
upon  the  same  footing.*  Marble  v,  Ross,  uti  supra.  The 
owner  of  land  adjoining  a  public  street  is  undoubtedly  liable 
lor  an  excavation  made  by  him  therein,  if  the  land,  with  his 
i:onsent,  has  for  a  long  time  been  used  by  the  public  as  a 
street.  Larue  ?;.  Farren  Hotel  Co.,  116  Mass.  67;  Beckr. 
c:arier,  68  N.  Y.  283.  The  case  of  Daley  v.  Norwich  &  W. 
\i.  Co.,  uIh  supra,  so  far  as  it  tends  to  support  the  result 
I  cached  in  Railroad  Co.  v.  Stout,  ubi  supra,  must  be  consid- 
ered as  overruled  by  Nolan  v.  New  York,  N.  H.&  H.  R.Co., 
53  Conn.  461. 

The  court  of  appeals  of  New  York  has  stated,  in  a  well 
(.  onsidcred  case,  that  it  does  not  uphold  the  decision  in  Sioux 
C^ity  &  P.  R.  Co.  V.  Stout,  ubi  supra,  and,  although  it  seeks  to 
distinguish  that  case  from  the  one  before  it,  the  difference 
between  the  two  cases  is  not  very  apparent.  McAIpint'. 
Powell,  70  N.  Y.  126.  In  this  case  the  plaintiff's  intestate,  a 
boy  in  his  tenth  vear,  stepped  out  of  a  window  of  the  house 
in  which  he  liveci  upon  the  platform  of  a  fire  escape,  and  fell 
through  a  trapdoor  therein,  which  was  insecurely  fastened, 
riie  defendant  was  the  landlord  of  the  house,  and  it  was  his 
<luty  to  keep  the  fire  escape  in  order.  It  was  held  that  he 
owed  no  duty  to  one  who  was  using  the  fire  escape  for  his 
4)wn  pleasure,  and  that  the  defendant  was  not  liable.  In  Frost 
V.  Eastern  R.  Co.,  64  N.  H.  220,  the  plaintiff,  a  boy  seven 
\ears  of  age,  was  injured  while  playing  upon  a  turntable  of 
the  defendant's  railroad.  The  ground  upon  which  he  sought 
to  recover  was  that  he  was  attracted  to  the  turntable  by  the 
noise  of  boys  playing  upon  it.  The  turntable  was  on  the  de- 
fendant's land  about  60  feet  from  a  public  street,  in  a  cut  with 
high,  steep  embankments  on  each  side,  and  was  insecurely 
fastened.  It  was  held  that  the  plaintiff  was  but  a  trespasser; 
and  that,  under  the  circumstances,  the  defendant  owed  him 
no  duty.  The  court  expressly  refused  to  follow  the  case  of 
Sioux  City  &  P.  R.  Co.  v.  Stout,  ubi  supra.  On  the  question 
whether  the  defendant  was  liable  on  the  ground  of  an  implied 
invitation,  Clark,  J.,  in  delivering  the  opinion  of  the  court, 
said  :  **  One  having  in  his  possession  agricultural  or  mechan- 
ical tools  is  not  responsible  for  injuries  caused  to  trespassers 
\)\  careless  handling,  nor  is  the  owner  of  a  fruit  tree  bound 
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to  cut  it  down  or  inclose  it,  or  exercise  care  in  securing  the 
staple  and  lock  with  which  his  ladder  is  fastened,  for  the  pro- 
tection of  trespassing  boys,  who  ma)'^  be  attracted  by  the 
fruit.  Neither  is  the  owner  or  occupant  of  premises  upon 
which  there  is  a  natural  or  artificial  pond,  or  a  blueberry  pas- 
lure,  legally  required  to  exercise  care  in  securing  his  gates 
and  bars  to  guard  against  accidents  to  straying  and  trespass- 
ing children.  The  owner  is  under  no  duty  to  a  mere  tres- 
passer to  keep  his  premises  safe,  and  the  fact  that  the  tres- 
passer is  an  infant  cannot  have  the  effect  to  raise  a  duty  where 
none  otherwise  exists." 

Subject  to  the  exceptions  we  have  before  stated,  and  to 
some  others  which  it  is  not  necessary  more  particularly  to 
refer  to,  an  owner  of  land  may  use  his  land  in  such    Duty  of  u»d 
manner  as  he  sees  fit;  and  if  a  trespasser  or  mere   owaertotnt- 
licensee  is  injured  he  cannot  complain  that,  if  the    pawer. 
owner  had  used  it  in  a  more  careful  manner,  no  in- 
jury would  have  resulted-     Hounsell  v,  Smyth,  7  C.  B,  (N. 
S.J,  731,  and  cases  cited;  Clark  v,  Manchester,  62  N.  H.  577; 
Klix  V.  Nieman,  68  Wis.  271 :  Gramlich  v.  Wurst,  86  Pa.  St. 
74;  Cauley  v,  Pittsburg,  C.  &  St.  L.  R.  Co.,  95  Pa.  St.  398, 
2  Am.  &Eng.  R.  Cas.4;  Gillespie  t'.  McGo wan,  100  Pa.  St.  144; 
Hargreaves  v.  Deacon,  25  Mich.  i.  '  See,  also,  Sweeny  v.  Old 
Colony  &  N.  R.  Co.,  10  Allen,  (Mass.),  368;  Metcalfe  v.  Cu- 
nard  steamship  Co.,  147  Mass.  66,  and  cases  cited  ;  Barstow 
V.  Old  Colony  R.  Co.,  143  Mass.  535,  28  Am.  &  Eng.  R.  Cas. 

473- 

In  Johnson  v.  Boston  &  M.  R.  Co.,  125  Mass.  75,  the  plaint- 
iff bought  a  ticket  of  the  defendant  corporation  which  en- 
titled her  to  be  carried  from  Boston  to  Lawrence.  She  went 
as  far  as  Somerville,  a  way  station,  and  there  left  the  cars, 
and  went  to  a  house  near  by,  intending  to  take  a  later  train 
for  Lawrence.  After  remaining  at  the  house  for  a  while,  she 
returned  to  the  station,  and,  while  crossing  the  tracks  to  the 
station  of  another  railroad  corporation  to  meet  her  son,  was 
injured.  The  space  between  the  two  stations  was  partly 
planked  and  partly  filled  in  with  earth  so  as  to  form  a  con- 
venient passageway;  and  evidence  was  offered  that  a  large 
number  of  passengers  were  in  the  habit  of  usin^  this  space 
as  the  plaintiff  was  using  it,  and  that  no  notice  or  warning  to 
The  contrary  had  been  posted.  It  was  held  that  the  evidence 
failed  to  show  that  the  defendant  held  out  any  inducement  to 
the  plaintiff  to  enter  its  premises  ;  that  the  use  of  the  prem- 
i'^es  as  a  passageway  by  strangers  was  a  matter  in  which  the 
defendant  was  absolutely  passive,  and  from  which  nothing 
was  to  be  inferred  in  favor  of  or  in  aid  of  the  plaintiff;  and 
that  the  plaintiff  was  a  mere  intruder,  and  coulcf  not  recover 
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See,  also,  Wright  v.  Boston  &  M.  R.  Co.,  129  Mass.  440,  2 
Am.  &  En^.  R.  Cas   121. 

In  Mornssey  7\  Eastern  R.  Co.,  126  Mass.  377,  a  child,  four 
years  of  age,  was  run  over  by  the  cars  of  a  railroad  corpora- 
tion while  using  the  track  as  a  play-ground.  There  was  a 
footpath  across  the  track  which  was  used  by  persons,  but  in 
which  the  plaintiff  had  no  rights,  and  by  which  he  got  upon 
the  track.  Evidence  was  offered  that  the  defendant  had  tnecn 
notified  that  the  place  was  dangerous  for  children,  and  had 
been  requested  to  place  a  fence  across  the  path.  The  court 
held  that  the  plaintiff  was  a  mere  trespasser  upon  the  track; 
that  no  inducement  or  implied  invitation  had  been  held  out 
to  him  ;  and  that  he  could  not  recover.  There  was  some  ev- 
idence in  this  case  that  the  engineer  acted  maliciously,  or 
with  gross  and  willful  carelessness;  and  this  question  was 
submitted  to  the  jury,  who  found  for  the  defendant 

In  Wright  v.  Boston  &  A.  R.  Co.,  142  Mass.  296,  28  Am.* 
Eng.  R.  Cas.  652,  there  was  a  well  defined  path  leading  to  a 
railroad  track,  and  an  opening  in  a  ridge  near  the  track,  and 
a  passageway  for  the  path  through  the  ridge.  There  was 
no  fence  or  obstruction  to  prevent  persons  from  going  on  the 
track  from  the  path,  and  wnen  freight  cars  stood  onthetrack 
an  opening  opposite  the  path  was  sometimes  left.  This  path 
had  been  usea  by  persons  to  cross  the  track,  and  no  objec- 
tion had  been  made  by  the  defendant's  servants  to  persons 
crossing  there,  except  when  cars  were  approaching.  The 
plaintiff,  a  boy  between  six  and  seven  years  of  age,  was  in- 
jured while  going  to  school,  and  crossing  the  track  by  the 
path.  It  was  held  that  these  facts  would  not  warrant  the 
jury  in  finding  that  the  defendant  had  held  out  an  induce- 
ment or  invitation  to  the  plaintiff  to  use  the  path  to  cross  the 
track. 

The  case  of  McEachern  v.  Boston  &  M.  R.  Co.,  150  Mass. 
515,  came  up  on  demurrer  to  the  declaration,  which  alleged, 
in  substance,  that  the  defendant,  a  railroad  corporation,  left 
a  car  standing  on  one  of  several  side  tracks  adjoining  a  pub- 
lic street ;  that  the  defendant  knew  that  one  of  the  doors  of 
the  car  was  insecurely  fastened,  and  was  liable,  upon  receiv- 
ing a  slight  touch,  to  fall  to  the  ground;  that  the  defendant 
well  knew  that  said  car  "  then  was,  and  would  be,  an  entic- 
ing, attractive,  and  inviting  object  to  children,  and  well  know- 
ing that  children  then  were,  and  long  prior  thereto  had  been, 
accustomed  to  play  in,  upon,  around,  and  about  such  cars  as 
mie:ht  happen  irom  time  to  time  to  be  placed  upon  anv  o| 
said  side  tracks;  "  that  the  plaintiff,  being  then  upwards  of 
II  years  of  age,  was  traveling  upon  the  street  in  the  vicinity 
of  the  side  track  upon  which  the  car  was  standing,  "and saw 
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said  car  with  its  open  door,  and  was  thereby  enticed  and  in- 
vited to  look  into  said  car,  and  thereupon  did  undertake  to 
look  into  said  car,  exercising  therein  as  much  care  as  could 
reasonably  be  expected  of  a  child  of  his  years  and  capacity ; 
and  that  in  attempting  to  look  into  said  car  he  carefully 
touched  said  door,  and  immediately  said  door  fell  upon  him,** 
and  injured  him.  The  demurrer  was  sustained,  on  the  ground 
that  the  plaintiff  was  a  trespasser,  committing  an  unlawful 
act  in  meddling  with  the  defendant's  car ;  that  he  was  not  in- 
vited or  enticed  there  by  the  defendant ;  and  that  the  de- 
fendant owed  him  no  duty  to  have  the  car  safe  for  him  to 
visit. 

In  McCarty  v.  Fitchburg  R.  Co.,  154  Mass.  17,  a  child  about 
five  years  old  strayed  from  the  yard  of  the  house  in  which  it 
lived  onto  a  street,  and  thence  into  the  freight  yard  of  a  rail- 
road corporation,  where  it  was  injured.  The  freight  yard 
was  parallel  with  the  street,  and  there  was  no  fence  between. 
It  was  held,  in  the  absence  of  evidence  that  a  fence  was  re- 
quired by  Pub.  St.  chap.  112,  §  115,  that  it  did  not  appear 
that  there  was  any  evidence  of  a  breach  of  any  duty  which 
the  defendant  owed  the  plaintiff.  The  cases  which  we  have 
last  cited  are  conclusive  of  the  one  at  bar,  whatever  may  be 
the  rule  elsewhere.  The  plaintiff  was  a  mere  trespasser 
upon  the  land  of  the  defendant. 

We  find  no  evidence  of  any  invitation  by  the  defendant  or 
inducement  held  out  to  him  to  go  there,  and  no  evidence  of 
a  breach  of  any  duty  which  it  owed  him.  The  superior 
court  rightly  directed  a  verdict  for  the  defendant.  Excep- 
tions overruled. 

Injuries  to  Children  Playing  upon  Railroad  Turntables.— The  decision  of 
the  supreme  court  of  Massachusetts  in  the  above  case  and  that  of  the  Cal- 
iforaia  supreme  court  in  Barrett  v.  Southern  Pacific  R.  Co.,  reported  ante 
page  532,  are  directly  in  conflict  and  are  fair  exponents  of  the  two  distinct 
lines  of  authority  on  this  question.  The  doctrine  of  the  Massachusetts 
curt,  however,  seems  to  be  better  law,  although,  as  is  pointed  out  by  Justice 
Lathrop  in  his  opinion,  it  is  in  conflict  with  the  United  States  supreme 
court  case  of  Sioux  City  &  P.  R.  Co.  v.  Stout,  17  Wall.  (U.  S.),  657,  and  a 
considerable  number  of  other  cases.  Reference  to  the  cases  and  notes  in 
this  series  discussing  this  question  will  be  found  in  the  note  to  the  Barrett 


case,  ante  p.  535. 

48  A.  &  E.  R.  Cas.— ; 
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Clark 

/ 

V. 

Wilmington  *&  W.  R.  Co. 

(North  Carolina  Supreme  Courts  December  /f,  /<?p/.) 

Injury  to  Trespassers  on  Track— Negligence  of  Engineer.— Where  the  en- 
gineer of  a  train  knows,  or  ought  to  know/that  a  man  whom  he  sees  on 
the  track  ahead  of  the  train  has  passed  a  mile  post  which  marks  the  end 
of  a  trestle  nearest  to  him,  and  can  see  that,  despite  his  signal,  the  man 
persists  in  running  along  the  trestle  from  which  he  cannot  step  aside  and 
from  which  he  can  escape  instantly  only  by  a  perilous  jump  or  unusual 
activity,  the  engineer  is  negligent  if  he  fails  to  use  all  the  means  at  his 
command  consistent  with  the  ^fety  of  the  passengers  and  property  in  his 
charge,  to  stop  the  train  and  avoid  coming  in  contact  with  the  person  so 
expensed.  In  such  a  case  the  jury  are  justified  in  finding  that,  after  the 
decedent  put  himself  in  trouble,  the  accident  might  have  been  avoided  by 
the  exercise  of  proper  prudence  on  the  part  of  the  engineer. 

Same — The  true  test  of  the  engineer's  dutyy  when  he  sees  a  human  being 
on  the  track  in  front  of  his  engine^  is  involved  in  the  question  whether  he 
has  reasonable  ground  to  believe,  with  all  the  knowledge  of  the  sun-ound- 
ings  which  due  diligence  requires  of  him,  that  the  life  of  a  fellow  man  is 
in  peril  and  that  the  danger  of  injury  to  his  person  is  only  to  be  avoided 
by  stopping:  or  ceducmg  the  speed  of  the  train. 

Question  for  Court  and  Jury. — It  is  the  province  of  the  jury,  not  the 
court,  to  determine  whether  an  engineer  has  reason  to  believe  that  a  man 
on  the  track  in  front  of  his  engine  is  so  situated  that  he  can  without  peril 
get  off  the  track  in  time  to  escape  the  train,  or  is  so  much  intoxicated 
that  he  cannot  or  will  not  attempt  to  escape,  or  whether,  after  the  engineer 
could  have  discovered  the  situation,  he  might  by  the  exercise  or  ordinary 
care,  have  avoided  the  injury. 

Proximate  Cause  of  Injury  to  Trespasser. — If  the  engineer  of  a  train  could 
have  discovered  the  danger  of  a  trespasser  on  the  track  in  time  to  have 
averted  running  over  him,  without  jeopardy  to  the  persons  or  property  on 
the  train,  and  neglected  to  do  so,  the  negligence  of  the  engineer  was  so 
far  subsequent  to  the  wrongful  act  of  the  trespasser  in  going  upon  the 
track,  that  the  negligence  ofthe  two  cannot  be  considered  concurrent,  but 
the  negligence  of  the  engineer  is  to  be  regarded  as  the  proximate  cause  of 
the  accident. 

Clark  and  Davis,  JJ.,  dissenting. 

Appeal  from  Johnson  Superior  Court. 
Action  for  the  death  of  plaintiff's  decedent.     On  trial  by  a 
jury  plaintiff  had  judgment,  and  defendant  appeals. 
Aycock  6f  Daniels  and  W.  C,  Miinroe,  for  appellant. 
Pou  &  Pou,  for  appellee. 

Avery,  J. — The  main  question  presented  by  the  statement 


Digitized  by  LjOOQ  IC 


VOL-  48]  TRESPASSERS   OX    TRACK.  547 

of  the  case  on  appeal  and  ably  and  elaborately  argued  by  the 
counsel  on  both  sides  was  whether  in  any  phase 
of  the  testimony  the  court  should  have  permitted 
the  jury  to  pass  upon  the  issues  involving  the  question  of 
defendant's  negligence.  The  plaintiff  contends  that  there 
was  ample  evidence  to  warrant  the  findings  of  the  jury,  in 
response  to  the  first  issue,  that  his  intestate  was  killed  by  the 
negligent  running  of  the  defendant's  train ;  and,  in  response 
to  the  third  issue,  that,  notwithstanding  the  negligence  of 
his  intestate,  the  injury  might  have  been  avoioed  by  the 
exercise  of  proper  care  and  prudence  on  the  part  of  the 
defendant  company's  engineer.  The  defendant  assigned  as 
error  the  failure  of  the  court  to  instruct  the  jury  that  there 
was  not  sufficient  evidence  to  justify  an  affirmative  response 
to  said  issues.  So  that,  if  a  collocation  of  detached  portions 
of  the  testimony  would  prima  facie  tend  to  show  that  the 
engineer  was  negligent,  and  that,  by  such  precaution  as  a 
man  of  ordinary  prudence  would  have  taken  he  could  have 
prevented  the  collision,  it  was  the  duty  of  the  court  to  sub- 
mit the  issues  to  the  jury,  and  they  were  justified,  in  the 
exercise  of  their  exclusive  right,  in  responaing  to  them  as 
they  did.  Sheridan  v,  Brooklyn  &  N.  Co.  36  N.  Y.  39; 
Kenyon  v.  New  York  Cent.  &  H.  R.  R.  Co.,  5  Hun,  (N.  Y.)  481. 
The  engineer,  according  to  the  testimony  of  all  the  wit- 
nesses, could  see  the  trestle  on  which  the  intestate  was  killed 
for  a  mile  before  he  reached  it.     George  Ricks,  a.  ^ 

witness  for  the  defendant,  deposed  that  the  train 
approached  from  the  north.  *Jackson  Lassiter,  a  witness  for 
the  plaintiff,  testified  that  there  was  a  mile  post  at  the  north 
end  of  the  trestle,  and  that  the  engineer  going  south  could 
tell  that  a  man  was  on  the  trestle  when  his  engine  was  four 
or  five  hundred  yards  distant  from  it;  that  the  plaintiff's 
intestate  was  stricken  by  the  engine  near  the  south  end  of 
the  trestle,  which  was  125  feet  long,  and  thrown  about  25 
yards  south  of  it,  and  down  an  embankment;  that  the  train 
could  have  been  stopped  within  isoyards;  and  that  the  witness 
looked  when  the  danger  signal  was  given,  and  the  train  was 
then  450  yards  from  the  trestle  ;  but  the  witness,  looking  at 
it,  could  see  no  diminution  of  its  speed  when  it  reached  the 
trestle;  just  as  the  witness  Moore  stated  that  he  could  see  no 
*'  slack  up "  of  the  train  till  it  reached  the  trestle.  Ervin 
Kicks,  deposing  in  behalf  of  the  defendant,  could  not  say  that 
the  train  "slowed  up"  any  before  it  struck  him,  though  he 
could  see  its  approach  cfistinctly,  and  that  the  plaintiff's 
intestate  was  running  in  the  middle  of  the  track  when  he  first 
s^w  him,  just  after  the  whistle  blew.  The  defendant's 
.^ogioeer  testified  that  when  the  signal  was  given,  at  a  dis- 
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tance  of  loo  yards,  the  plaintiff's  intestate  acknowledged  it 
by  stopping  and  looking  back  at  the  engine ;  that  he  was 
still  north  of  the  trestle,  had  not  reached  it,  but  turned,  and 
went  towards  the  trestle,  still  on  the  outside  of  the  track,  and 
when  the  engine  was  50  yards  north  of  the  trestle  he  stepped 
upon  the  track  at  or  near  the  north  end  of  it  for  the  first 
time;  that  he  then  applied  the  brakes,  but  struck  deceased 
10  or  12  feet  from  the  north  end.  The  defendant's  fireman 
thought  the  train  was  not  stopped  for  200  to  250  yards  beyond 
where  Clark  was  stricken,  while  he  thought  the  alarm  was 
given  100  yards  north  of  the  trestle.  The  intestate  began  to 
run,  according  to  Ricks'  statement,  along  the  middle  of  the 
track  on  the  trestle  when  the  signal  was  blown.  There  was 
testimony  to  the  effect  that  the  frame  of  the  trestle  was  from 
8  to  II  feet  above  the  ground,  and  that  a  very  active  man 
might  have  escaped  injury  by  jumping  upon  a  cap. 

The  jury  were  not  bound  to  find  that  the  whole  of  the 
testimony  of  any  witness  was  true;  and  it  is  immaterial 
whether  they  thought  any  given  one  was  mistaken 
^a  JutiM.  ^^  ^^  ^^^  recollection  or  observation  of  some  mat- 
ters and  accurate  as  to  other  facts,  or  was  false  in 
part  and  credible  as  to  other  statements.  Any  one  of  several 
theories  arising  out  of  the  evidence  may  have  been  adopted 
by  the  jury.  Thev  may  have  concluded  that  Lassiter  was  to 
be  believed  when  he  stated  that  Clark  was  killed  at  the  south 
end  of  the  trestle,  after  the  engine  had  traversed  its  whole 
length,  and  not  near  the  north  end,  as  the  engineer  stated; 
and  that  theory  may  have  been  strengthened  by  finding  it  to 
be  true  that  the  intestate  was  thrown  up  into  the  air,  and  at 
the  ^ame  time  received  such  an  impetus  forward  as  to  land 
his  body  25  yards  further  at  the  side  of  the  embankment. 
They  had  a  right  to  conclude  from  the  evidence,  which  we 
have  stated,  that  deceased  was  on  the  trestle  in  the  middle 
of  the  track  when  the  whistle  blew  and  the  bell  rang,  and 
they  had  testimony  sufficient  to  warrant  the  belief  that  at 
that  very  moment  the  engine  was  450  yards  from  the  trestle, 
and  could  have  been  stopped  in  150  yards.  The  jury  were 
justified  in  concluding  as  a  fact  that  the  engineer  aid  not,  as 
a  witness  testified,  perceptibly  slacken  his  speed  in  the  least 
till  he  struck  Clark ;  and  this  theory  woulcf  be  sustained  by 
defendant's  own  testimony  (that  of  the  fireman  Jones^  that 
the  train  ran  on  200  to  250  yards  after  striking  him  before  it 
was  fully  stopped,  while  it  could  have  been  brought  to  a 
standstill  within  150  yards,  (according  to  the  evidence  of 
Lassiter,  which  the  jury  had  a  right  certainly  to  believe,)  as 
they  had  a  right  to  fix  a  lower  rate  as  the  true  one.  If  the 
foregoing  is  a  fair  summary  of  the  facts  that  the  jury  might 
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have  found  as  a  part  of  a  special  verdict,  then  we  may  assume 
for  our  present  purpose  that  any  theory  arising  out  of  it  is  a 
true  embodiment  of  their  findings.  Suppose  the  engineer 
saw  the  plaintiff's  intestate,  after  looking  back  in  acknowl- 
edgment of  the  danger  signal,  rushing  along  the  middle  of 
a  trestle  I25  feet  long,  with  no  means  o7  escape  till  he  should 
reach  the  south  end  of  it,  except  by  jumping  11  feet  (the 
height  on  the  south  side)  to  the  ground,  or  the  display  of 
tmusual  activity  by  jumping  upon  a  cap,  and  that  he  ran  his 
engine  300  yards  while  Clark  was  still  running  along  the 
centre  of  the  track  on  the  trestle.  He  could  have  stopped  it 
within  the  remaining  150  yards,  if  not  sooner,  before  even 
reaching  the  north  end  of  the  trestle;  but,  when  there  was 
no  longer  any  doubt  that  intestate  was  fully  committed  to 
risking  his  life  in  the  efifort  to  cross  because  of  his  persistent 
movement  south  on  the  track,  while  the  engine  advanced  300 
yards  after  the  signal  was  given,  the  engineer  rushed  reck- 
lessly onward  without  the  slightest  diminution  of  speed.  But 
if,  by  any  calculation  as  to  the  relative  progress  ot  two  bod- 
ies in  motion  on  the  same  road,  the  jury  concluded  that  the, 
train  was  nearer  to  the  trestle  when  the  alarm  was  given, 
there  is  no  possible  method  by  which  we  can  legitimately 
tell  whether  they  fixed  that  distance  at  450,  150,  100.  or  50 
yards.  If  it  was  150  yards,  and  Lassiter  was  to  be  believed, 
then  the  engineer  could  (after  the  deceased  made  his  pur- 
pose apparent  by  looking  at  the  engine  and  then  moving  for- 
ward) have  stopped  at  the  very  northern  extremity;  or  if 
they  thought  100  yards  was  the  distance,  as  the  engineer 
testified,  the  engine  would  have  been  brought  down  to  a 
slow  pace,  and  within  nine  yards  of  a  full  stop,  when  it  came 
in  contact  with  intestate,  so  that  the  force  of  the  collision 
might  not  have  been  sufficient  to  do  him  serious  injury,  if  he 
was  stricken  at  the  south  end  of  the  trestle.  Suppose  the 
jury  believed  that  the  estimate  of  the  distance  by  the 
engineer,  who  thought  he  blew  100  yards  and  put  on  the 
brakes  50  yards  from  the  north  end,  was  correct,  then  he 
could  have  stopped  in  150  yards,  the  force  of  the  engine 
would  have  been  greatly  reduced  after  the  use  of  all  appli- 
ances for  100  yards,  and  it  might  have  been  considerea  by 
them  but  a  fair  inference  that  the  blow  would  not  have 
been  fatal,  if  harmful  at  all,  when  the  collision  should  come, 
had  the  engineer  used  every  effort  to  stop  consistent  with 
safety,  immediately  on  giving  the  alarm.  If  he  could  have 
stopped  the  engine  in  less  than  100  yards,  he  might  have 
saved  intestate's  life,  whether  he  put  on  brakes  at  50  or  100 
^ards.  For  we  must  bear  in  mina  also  that  it  was  decided 
m   Deans  r.   Wilmington  &  W.  R.  Co.,  107  N.  Car.  686,  45 
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Am.  &  Eng.  R.  Cas.  45,  that  the  jury  were  not  bound  to 
adopt  the  estimate  of  the  witnesses  or  to  hear  expert 
testimony  as  to  the  distance  within  which  an  engine 
mi&^ht  be  stopped,  but  could  determine  that  question,  as  one 
addressed  to  their  common  sense,  for  themselves.  By  fixing 
that  distance  at  more  or  less  than  150  yards, — the  estimate  of 
the  conductor  beins^  that  it  would  require  4CX)  to  500  yards, 
— and  varying  the  finding  as  to  speed  irom  30  to  50  miles  per 
hour,  according  to  the  conflicting  testimony,  an  infinite  num- 
ber of  combinations  might  have  been  made  by  the  jury  as  to 
the  different  Questions  of  distance  and  speed  and  force,  giv- 
ing rise  to  endless  inferences  from  them. 

It  was  in  evidence  that  deceased  was  lame,  but  was  running 
in  the  middle  of  the  track  on  the  trestle.  It  was  the  province 
of  the  jury  to  say  where  he  was,  whether  entirely  north  of 
the  trestle,  on  the  trestle,  or  at  what  point  on  it,  when  the 
whistle  blew.  We  are  not  justified  in  conjecturing  as  to  their 
findings  of  evidential  facts,  when  the  witnesses  left  a  margin 
in  distances  between  150  and  450,  and  the  jury  were  at  lib- 
erty to  go  even  below  the  minimum  mentioned  by  Lassiter. 
The  jury  were  justified  in  concluding  that  the  speed  of  the 
engine  had  not  been  abated  in  the  least,  though  a  frightened 
human  being  had  been  chased  by  an  engine  along  a  trestle 
from  which  the  engineer  ought  to  have  Known  he  could  not 
escape  without  peril  to  life  or  limb,  until  he  was  tossed  like 
a  ball  into  the  air,  and  thrown  forward  for  25  yards,  where 
his  mangled  corpse  tumbled  off  the  embankment.  The  evi- 
dence ofthe  fireman  that  the  train  was  not  stopped  till  it  had 
gone  200  to  250  yards  south  of  the  trestle  may  have  been  con- 
sidered by  the  jury  as  corroborative  of  the  other  witness, 
who  said  that  the  speed  was  not  perceptibl}^  diminished. 
That  would  depend  upon  their  estimate  of  the  time  and  dis- 
tance requisite  for  stopping  the  train  ;  and  in  settling  that 
question  the  jury  very  probably  first  determined  what  the 
speed  was,  whether  30,  35,  40,  or  50  miles  per  hour,  accord- 
ing to  the  varying  opinions  of  witnesses,  and  possibly  whether 
it  was  true  that  the  train  was  running  down  grade,  asstatea 
by  a  witness.  They  could  believe  or  discredit  the  whole 
or  a  part  of  the  testimony  of  any  witness,  and  we  have  no 
right  to  assume  what  their  finding  was.  .  , 

If  there  was  no  conceivable  view  of  the  testimony  inwhicn 
the  defendant's  servants  might  have  saved  the  life  that  was 

lost  (despite  the  admitted  negligence  of  theplaint- 
^;^,\^",  ""*"  iff,  and  after  it  was  apparent  to  the  servant,  sitting 

upon  his  engine,  that  the  plaintiff  had  carelessly 
put  his  person  in  jeopardy)  by  simply  using  the  appliances  af 
his  command,  and  without  peril  to  the  persons  and  property 
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in  his  charge,  the  court  would  have  been  justified  in  with- 
drawing the  case  from  the  jury,  but  not  otherwise.  The  en- 
gineer knew  or  ought  to  have  known  that  the  mile  post 
marked  the  end  of  the  trestle,  and  when  he  saw  that  the 
plaintiff's  intestate,  after  turning  and  looking  at  the  approach- 
ing train,  was  still  persisting  in  his  perilous  purpose  of  cross- 
ing the  trestle  in  its  front,  he  should  have  resolved  all  doubt 
in  favor  of  human  life,  and  forthwith  have  reversed  his  en- 
gine, and  put  on  the  brakes.  We  may  assume  that  he  did 
neither,  as  there  is  abundant  testimony  to  have  warranted 
the  jury  in  so  believing.  At  this  supreme  moment  the  law 
and  the  common  instincts  of  humanity  would  condemn  his 
rushing  recklessly  onward  for  no  better  reason  than  that  the 
deceased  might  jump  ii  feet  to  the  ground  without  injury, 
or,  by  a  display  of  unusual  agility,  might  place  himself  upon 
a  cap.  It  is.  settled  law  in  this  state  that  where  an  engineer 
sees  that  a  human  being  is  on  the  track  at  a  point  where  he 
can  step  off  at  his  pleasure  and  without  delay,  he  can  assume 
that  he  is  in  full  possession  of  his  senses  and  faculties,  with- 
out information  to  the  contrary,  and  will  step  aside  before 
the  engine  can  overtake  him.  But  where  it  is  apparent  to 
an*  engineer,  who  is  keeping  a  proper  outlook,  that  a  man  is 
lying  prone  upon  the  track,  or  his  team  is  delayed  in  moving 
a  wagon  over  a  crossing,  it  has  been  declared  that  the  engi- 
neer, having  reason  to  believe  that  life  or  property  will  be 
imperiled  by  going  on  without  diminishing  his  speed,  is  neg- ' 
ligent  if  he  fails  to  use  all  the  means  at  his  command,  con- 
sistent with  the  safety  of  the  passengers  and  property  in  his 
charge,  to  stop  his  train  and  avoid  coming  in  contact  with 
the  person  so  exposed.  Deans  v,  Wilmington  &  W.  R.  Co., 
107  N.  Car.  686,  45  Am.  &  Eng.  R.  Cas.  45  ;  Bullock  v.  Wil- 
mington &  W.  R.  Co.,  105  N.  Car.  i8o,  42  Am.  &  Eng.  R.  Cas. 
93.  The  same  rule  prevails  where  the  engineer  knows  or 
ought  to  know  that  a  human  .being  has  passed  a  mile  post 
which  marks  the  end  of  a  trestle  nearest  to  him,  and  can  sec 
that  the  person,  despite  his  signal,  persists  in  running  along 
the  track,  from  which  he  cannot  step  aside,  and  from  which 
he  can  escape  instantly  only  by  a  perilous  jump  or  unusual 
activity.  The  law  expects  him,  when  he  sees  a  man  still 
lying  motionless,  after  he  has  given  the  alarm  signal,  to  take 
precaution  against  the  possibility  of  his  being  drunk ;  or, 
where  one  does  not  move  his  team  at  a  crossing  under  similar 
circumstances,  to  act  upon  the  idea  that  the  wagon  is  fastened 
in  some  way.  While  as  a  general  rule  the  engineer  "  would 
have  a  right  to  assume  that  a  person  walking  upon  the  track 
was  in  possession  of  ordinary  sight  and  hearing,  yet,  where 
the   conduct  of  the  traveler  is  such  as  to  excite  a  doubt  of 
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this,  the  engineer  is  bound  to  use  greater  caution,"  and  to 
stop  the  train,  if  necessary  to  secure  his  safety.     2  Shear.  &  R. 
Neg.  §§  483,  484 ;  Whart,  Neg.  §  301 ;  Pennsylvania  R.  Co.  ?. 
Weber,  76  Pa.  St,  157,  18  Am.  Rep.  407.     In  Cook?/.  Central 
R.  &  Banking  Co.,  67  Ala.  533,  it  was  held  error  to  refuse  to 
charge  that,  if  defendant's  agents  did  see,  or  by  the  exercise 
c)l  proper  care  could  have  seen,  plaintiff's  intestate  upon  said 
bridge  or  trestle  in  time  to  have  stopped  said  train  before  it 
reached  him,  and  that  they  failed  to  stop,  the  defendant  was 
liable.     We  may  add  to  this  rule,  as  applicable  to  our  case, 
that  the  defendant  was  also  liable  if  its  servants,  under  such 
circumstances,  could  have  so  diminished  the  speed -of  the  en- 
twine before  the  collision  occurred  as  possibly  to  have  saved  the 
life  of  intestate.     The  plaintiff  was  unquestionably  negligent, 
but  his  negligence  was  not  the  proximate  cause  of  his  death, 
if  the  defendant's  servant  coula  have  prevented  it,  after  the 
latter  had  reason  to  know  of  the  peril,  without  danger  to 
])ersons  or  property  in  his  charge.     2  Shear.  &  R.  Neg.  § 
484,  (p.  298),  note  I.     The  principle  laid  down  in  the  Alabama 
case  which  we  have  cited  must  necessarily  prevail  in  every 
state  where  the  doctrine  of  Gunter  v.  Wicker,  85  N.  Car.  312, 
is  established.     Where  the  courts  hold,  as  in  Kansas,  that  one 
who  walks  upon  a  bridge  constituting  a  part  of  the  track  of 
a  railway  is  a  trespasser,  and  that  the  engineer  is  not  bound 
to  keep  a  lookout  for  such  an  intruder,  and  if  he  is  killed 
while  on  a  bridge  or  trestle,  the  company  is  only  liable  for 
willful  negligence,  it  follows  that  they  always  refuse  to  sanc- 
tion the  doctrine  so  fully  settled  b^  this  court.     Henceit  was 
found  necessary  to  overrule  Hernng  v.  Wilmington  &  R.  R* 
Co.,  10  Ired.  (N.  Car.),  402,  in  Deans  v.  Wilmington  &  W. 
R.  Co.,  107  N.  Car.  686,  45  Am.  &Eng.  R.  Cas.  45. 

The  true  test  of  the  engineer's  duty  is  involved  in  the  ques- 
tion whether  he  has  reasonable  ground  to  believe  with  all  the 
knowledge  of  the  surroundings  which  due  dili- 
»fiiire«fe  of  gence  requires  of  him,  that  the  life  of  a  fellow  roan 
lilt  wiJ"  ^^  *"  peril,  and  that  the  danger  to  his  person  can 
"npriVe€ir»i  o^b'  DC  avcrtcd  by  stopping  or  reducing  the  speed 
tiiDit.  of  the  train.     When  an  engineer  sees  a  man  persist- 

ently putting  himself  in  peril  on  a  trestle  or  bridge, 
so  that  he  can  no  more  get  off  the  track  than  one  who  is 
Iving  on  it  in  an  apparent  stupor,  except  by  exposing  hirosen 
to  danger,  why  is  it  not  reasonable  in  him  to  act  instantly  on 
the  natural  inference  that  one  whose  conduct  is  so  extraordi- 
nary  is  either  drunk  or  bereft  of  reason  from  sudden  terror. 
Cook  V.  Central  R.  &  Banking  Co.,  st4pra  ;  Whart.  Neg.§3^'- 
(ireater  caution  is  expected  of  a  company  in  all  cases  whe^c 
f<»r  any  cause  it  is  apparent  that  one  is  not  apprised  of  his 
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danger.  Tanner's  Ex'r  z/.  Louisville  &  N.  R.  Co.,  60  Ala. 
621,  640.  Though  plaintiff's  intestate  was  negligent  in  going 
upon  the  trestle  when  he  knew,  or  might  have  known  before 
the  alarm  was  given,  that  a  train  was  approaching,  his  ad- 
mitted fault  would  not  excuse  the  subsequent  carelessness  of 
the  engineer  in  inflicting  an  injury  upon  him  that  could  have 
been  avoided.  One  wrong  no  more  justifies  another  in  law 
than  in  morals.  Needham  v.  San  Francisco  &  S.  J.  R.  Co.,  37 
Cal.  409.  Because  one  carelessly  exposes  his  life  on  account 
either  of  drunkenness  or  deUberate  folly,  he  does  not  thereby 
become  an  outlaw,  so  as  to  give  railroad  companies  the  right 
to  run  their  through  trains  in  reckless  disregard  of  his  safety. 
There  is  no  presumption  that  a  child  or  a  man  apparently 
drunk  will  get  out  of  the  way.  When  intestate  acted  like  a 
drunken  man,  and  made  no  effort  to  leave  the  trestle,  the  en- 
gineer should  have  stopped  the  train.  2  Wood,  Rv.  Law, 
1268,  and  note  i  ;  Kenyon  v.  New  York  Cent.  &  H.  R."  R.  Co., 

5  Hun  (N.  Y.),  supra\  Sheridan  z/.  Brooklyn  &  N.  R.  Co.,  36 
N.  Y.  39.  Persons  in  great  peril  are  not  expected  to  exercise 
the  presence  of  mind  and  care  that  would  ordinarily  be  char- 
acteristic of  a  prudent  man.  The  law  makes  allowance  for 
their  excitement,  and  leaves  the  circumstances  of  their  con- 
duct  to  the  jury.  Buel  v.  New  York  Cent.  R.  Co.,  31  N.  Y, 
314;  Galena  &  C.  U.  R.Co.^.  Yarwood,  18  111.  409;  Whart. 
Neg.  §  304.  The  jury  doubtless  thdught  that  the  conduct  of 
the  deceased,  after  tfie  engineer  saw  him  on  the  track,  was 
such  that  the  latter  had  reason  to  believe  that  he  was  drunk. 
In  corroboration  of  this  theory  he  had,  according  to  the 
testimony,  two  bottles  of  spirituous  liquor  upon  his  person, 

iust  as  Deans  was  found  with  a  bottle  and  a  broken  glass  at 
lis  side.  According  to  the  views  of  the  testimony  which  we 
have  presented  as  the  possible  and  legitimate  theoriesadopted 
by  the  jury,  there  was  almost,  if  not  quite,  as  cogent  reason  for 
the  conclusion  on  the  part  of  the  jury  in  our  case  as  in  Dean's 
Case  that  a  person  who  acted  so  unnaturally  and  carelessly 
must  have  been  drunk.  It  was  unquestionably  negligence  to 
get  drunk  and  lie  down  upon  the  track,  as  it  was  to  go  upon 
it  in  full  view  of  an  approaching  train.  But  in  the  one  case  as 
in  the  other,  it  was  the  province  of  the  jury,  not  of  the  court, 
to  determine  whether  the  engineer  had  reason  to  believe 
that  a  man  was  so  situated  that  he  could  not,  without  peril, 
get  off  the  track  in  time  to  escape  the  train,  moving  as  it  was, 
or  was  so  much  intoxicated  that  he  could  not  or  would  not 
attempt  to  escape,  and  whether,  after  he  could  have  discov- 
ered the  situation,  the  engineer  might,  by  exercising  ordi- 
nary care,  have  avoided  the  fatal  injury.     Cook?^  Central  R. 

6  Banking  Co.,  supra.     Instinct  wpuld   prompt  a  man  under 
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such  circumstances  to  try  to  save  his  life,  and,  in  the  absence 
of  all  evidence,  the  presumption  is  that  he  has  exercised  dtie 
care.     Pennsylvania  R.  Co.  v,  Weber,  76  Pa.  St.  157.    In  the 
case  of  Deans  v.  Wilmington  &  W.  R.  Co.,  it  was  declared 
to  be  the  province  of  the  jury  to  determine  which  of  two 
natural  inferences  should  be  drawn  from  an  admitted  state 
of  facts.     In  our  case  there  are  not  only  different  inferences 
directly  deducible  from  the  evidence,  but  there  is  contradic- 
tory testimony,  giving  rise  necessarily  to  different  conclu- 
sions  of  law,  according  to  the  possible   findings  of  the  jurv. 
Detroit  &  M.  R.  Co.  r.  Van  Stienburg,  17  Mich.  99.    Wecan- 
not  follow  counsel  in  the  line  of  argument  adoptedjand  say 
that,  because  the  court  held,  in  the  case  referred  to,  that  with- 
out expert  testimony  the  jury  could  exercise  their  own  com- 
mon sense,  and  determine  wnthin  what  space  an  engineer 
might  stop  his  train,  we  can  go  a  bow  shot  further  here,  and 
declare  that  the  court  may  judicially  determine  what  would 
be  the  relative  progress  of  the  two  bodies  moving  upon  the, 
same  track, — the  train,  whose  speed  was  estimated  by  various 
witnesses  at  30  to  50  miles  per  hour,  and  a  man  who  was  said 
to  be  lame,  but  whose  velocity  was  not  even  guesed  at  by 
any  witness.     The  difficulty  would  be  enhanced   by  the  fact, 
to  which  we  have  adverted,  that  the  jury  had  the  exclusive 
right  to  say  within  what  j^istance  the  train  could  be  stopped; 
and  an  essential  factor  would  be  wanting,  if  any  one  outside 
of  the  jury  should   undertake  the  problem.     If,  moreover, 
the  case  at  bar  does  not  present  a  number  both  of  conflicts 
in  evidence  of  the  various  witnesses  and  of  diverse  inferences 
deducible  from  different  views  of  the  evidence,  leadin},^  to 
conclusions  of  the  law  modified  according  to  the  inference 
drawn,  it  would  seem  difficult  to  conceive  of  one  that  does. 
The  court  cannot,  for  the  want  of  ascertained  data,  workout 
the  problem  so  as  to  reach  a  special  verdict.     The  engineer, 
when  his  train  was  rushing  on  at  such  a  speed,  and  a  human 
being  was  placing  himself  in  imminent  peril  of  life,  was  not 
warranted  in  making  a  calculation  in  his  head  of  this  intricate 
problem.     It  is  now  manifest  that,  if  he  refused  to  slacken  his 
speed  in  the  least,  (as  we  must  assume  on  the  demurrer  to 
the  evidence  he  did,)  and  acted  upon  a  hurried  calculation  as 
to  the  rapidity  with  which  the  intestate  was  moving,  he  made 
a  fatal  mistake.     The  man  is  dead,  and  the  engine  killed  him- 
So  that  the  figures,  contrary  to  the  maxim,  were  false.    If^"^ 
jury  believe  that  the  engineer  could  by  ordinary  care,  after 
seeing  the  situation  of  deceased,  have  diminished  the  force 
of  the  collision  so  as  to  bruise  instead  of  killing  him,  their 
verdict  ought  not  to  be  disturbed. 

It  is  due  to  the  counsel  who  discussed  the  doctrine  ol 
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proximate  and  remote  cause  with  so  much  subtilit)'  to  state 
briefly  the  reason  why  a  court,  where  the  prin- 
ciple announced  in  Davies  v,  Mann,  10  Mees.  a:  W.  ^***  ^m 
546,  and  first  adopted  by  this  court  in  Guntcr  v,  p"^«'«»»« 
Wicker,  prevails,  cannot  concur  m  his  line  of  aecideBtt 
reasoning.  It  has  been  generally  conceded  that 
from  the  standpoint  which  is  occupied  by  this  court  the  rule 
of  causa  causans  has  been  more  happily  and  succinctly  stated 
by  Judge  Cooley  in  his  work  on  Torts  than  by  any  other 
writer.  He  says  (pages  70,  71) :  **  If  the  original'wrong  only 
becomes  injurious  in  consequence  of  the  intervention  ofsome 
distinct  wrongful  act  or  omission  by  another,  the  injury  shall 
be  imputed  to  the  last  wrong  as  the  proximate  cause,  and 
not  to  that  which  was  more  remote."  4  Am.  &  Eng.  Ency. 
Law,  p.  25,  note  3,  with  authorities  cited  ;  Isbell  v.  New  York 
&  N.  H.  R.  Co.,  27  Conn.  404.  Applying  the  principle  to 
the  facts  of  our  case,  it  is  manifest  that,  though  plaintiff's  in- 
testate was  negligent  in  going  upon  a  trestle  when  he  ought 
to  have  known  that  a  train  was  approaching,  he  would  not 
have  been  killed  if  the  engineer  haa  stopped  the  train  before 
it  came  in  contact  with  him.  If,  then,  there  was  any  ev- 
idence that  warranted  the  finding  of  the  jury  in  response  to 
the  third  issue, — which  meant  that  the  death  was  due  to  the 
negliofence  of  the  engineer  in  failing  to  stop  or  diminish  the 
speeaof  the  train, — it  would  follow  that  the  court  must  hold 
as  law  that  the  negligence  of  the  defendant  was  the  prox- 
imate cause  of  the  injury.  The  authorities  do  not  sustain 
the  position  assumed  by  counsel.  It  makes  no  difference 
how  short  an  interval  occurs  between  the  negligent  act  of 
the  plaintifif  and  that  of  the  defendant,  if  the  latter  had 
time  to  discover  the  dans^er  and  avert  it  by  the  exercise 
of  ordinary  care.  4  Am.  &  Eng.  Ency.  Law,  p.  27 ; 
Needham  v.  San  Francisco  &  S.  J.  R.  Co.,  supra  \  Trow 
7f.  Vermont  Cent.  R.  Co.,  24  Vt.  494.  The  illustration 
of  concurrent  negligence  given  by  Judge  Cooley  out-, 
lines  still  more  clearly  the  distinction  which  we  have  at- 
tempted to  draw.  It  is  the  case  of  two  persons,  who  in  con- 
cert block  up  a  street.  "  Neither  of  the  culpable  parties  can 
excuse  himself  by  showing  the  wrong  of  the  other,  for  the 
injury  is  a  natural  and  proximate  result  of  his  own  act/' 
There  are  two  divergent  lines  of  authority  upon  this  subject, 
but  the  position  assumed  by  counsel  for  the  defendant  finds 
no  support  in  the  decisions  of  those  courts  that  have,  like 
this,  acihered  closely  to  the  doctrine  of  Davies  v,  Mann,  10 
Mees.  &  W.  545.  The  negligence  of  the  plaintiff  in  our  case 
consisted  in  going  upon  the  trestle  when  an  approaching^ 
train  was  in  sight,  as  it  could  have  been  seen  a  mile.     But  if, 
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after  he  went  upon  the  track,  the  defendant  company's  scr- 
vant  could  have  discovered  his  danger  in  time  to  avert  it 
without  jeopardy  to  the  persons  or  property  on  defendant's 
train,  and  neglected  to  do  so,  the  negligence  of  the  two  was 
not  concurrent  nor  contemporaneous.  That  of  the  defend- 
ant was  so  far  subsequent  to  the  plaintiff's  act — wrongful  act 
— as  to  give  time  to  the  servant  of  the  former  to  have  dis- 
covered the  danger,  and  averted  the  injury  by  the  proper 
use  of  the  means  at  his  command.  2  TKomp.  Ncg.  1157; 
Whart.  Neg.  §§  343.  346,  388. 

It  was  not  error  in  the  court  to  recapitulate  fairly  such 
contentions  of  counsel  as  illustrated  the  bearing  of  the  ev- 
idence upon  the  issues.  It  is  often  helpful,  if  not  necessary,  for 
the  court  to  do  so,  in  order  that  they  may  understand  how  to 
apply  the  law  to  the  testimony.     There  is  no  error. 

Clark,  J.,  {dissenting), — In  this  case  there  can  be  no  qucs- 
tion  that  the  plaintiff  was  guilty  of  negligence.  The  excep- 
tion taken  by  the  defendant  below,  is,  in  purport 
KuffUMr  WM  and  effect,  that  there  was  no  evidence  sufficient  to 
•egugeliw.*'  S^  ^o  ^^^  J^^'y*  ^^^^'  notwithstanding  plaintifPs 
negligence,  the  injury  "  might  have  been  avoided 
by  the  exercise  of  reasonable  care  and  prudence  on  the  part 
of  the  defendant.*'  Taking  the  plaintiff  s  evidence  in  every 
respect  to  be  true,  this  exception  of  defendant  should  be  sus- 
tained. By  that  evidence  the  plaintiff  was  walking  on  a 
trestle  a  little  after  the  regular  schedule  time  of  the  passen- 
ger train,  and  at  a  point  where  he  could  see  the  train  for  a 
mile.  The  trestle  was  125  feet  long.  The  engineer  sounded 
the  whistle  450  or  500  yards  from  the  north  end  of  the  trestle 
going  south,  and  about  2  P.  M.  in  the  daytime,  the  train 
moving  at  the  rate  of  30  to  35  miles  an  hour.  When  the  en- 
gineer sees  a  man,  not  known  by  him  to  be  deaf,  drunk,  or 
insane,  walking  on  the  track,  he  has  ground  to  believe  that 
on  sounding  the  whistle  the  man  will  get  off  the  track  in 
time.  He  is  not  compelled  to  slacken  the  speed  of  the 
train  on  that  account.  This  has  been  often  decided,  and 
lately  in  McAdoo  v,  Richmond  &  D.  R,  Co.,  105  N.  Car. 
140,  41  Am.  &  Eng.  R.  Cas.  524,  and  Meredith  v.  Rich- 
mond &  D.  R.  Co.,  108  N.  Car.  6i6.  It  cannot  with 
reason  be  contended  that  in  this  case  this  short  trestle 
should  have  caused  the  engineer  to  slacken  his  speed, 
for  aside  from  the  difficulty  01  an  engineer  moving  at  that 
speed  being  able  to  locate  a  man  on  any  specified  125  feet  of 
the  track,  there  was  but  125  feet — i,  ^.,  4if  yards — of  the 
trestle,  and  by  plaintiff's  evidence  the  deceased  was  5  or  6 
yards  on  the  trestle  when  the  whistle  blew.     If  the  engineer 
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did  not  know  the  man  was  on  the  trestle,  he  had  reasonable 

f  round  to  believe  he  would  not  go  on  it  after  the  signal.  If 
e  is  held  responsible  for  the  knowledge  that  the  man  was 
on  the  trestle,  he  had  reasonable  ground  to  believe  that  the 
man  would  turn  back  the  6  yards  he  had  traversed;  and  he 
must  also  be  credited  with  the  knowledge  that,  if  the  man 
persisted  in  attempting  to  cross  while  the  engine,  moving  30 
or  35  miles  an  hour,  was  running  more  than  a  quarter  of  a 
mile  (456  yards),  a  man  could  traverse  the  remaining  36 
yards  of  the  trestle  who  was  walking  at  one-thirteenth  of 
that  speed,  or  under  three  miles  an  hour.  It  was  not  un- 
reasonable in  the  engineer  to  suppose  that  a  man  who  would 
attempt  to  cross  a  trestle  in  front  of  a  passenger  train  would 
at  least  move  as  rapidly  as  three  miles  an  hour,  when  an 
ordinary  walk  is  more  rapid.  This  is  not  like  Burton's 
AdmV  V.  Wilmington  &  W.  R.  Co.,  82  N.  Car.  504, 84  N.  Car. 
192,  where  the  deceased  was  a  deaf  man  and  the  engineer 
knew  him ;  nor  like  Deans'  case,  supra,  where  the  man  was 
drunk  and  helpless  on  the  track ;  nor  like  Manly 's  case,  74 
N.  Car.  655,  where  the  injured  parties  were  children ;  nor 
like  Troy's  case.  99  N.  Car.  298,  34  Am.  &  Eng.  R.  Cas.  13, 
where  the  accident  was  in  the  night  time,  in  a  populous 
town,  and  the  train  moving  at  an  unusual  hour,  no  headlight 
used,  and  no  signal  being  given;  nor  like  those  cases  where 
the  train  was  passing  out  of  regular  time,  and  no  signal  was 
sounded;  nor  like  live  stock  cases — Carlton  v.  Wilmington 
&  W.  R.  Co.,  104  N.  Car.  365,  40  Am.  &  En^.  R.  Cas.  178, 
and  the  like;  nor  those  in  which  stress  is  laid  on  the  fact 
that  stock,  unlike  human  beings,  have  not  intelligence  enough 
to  get  off  the  track.  Here  the  train  was  on  nearly  regular 
schedule  time.  There  was  no  evidence  that  the  man  was 
drunk,  or  that  the  engineer  had  reason  to  think  he  was. 
It  was  in  broad  daylight  (2  P.  M.)  The  signal  was  sounded 
in  ample  time,  and  the  engineer  was  not  wanting  in  due  care 
in  supposing  that  after  the  signal  the  man  would  not  go  on 
the  trestle,  or,  if  there,  he  would  get  off,  as  he  had  time  to 
do.  We  do  not  advert  to  plaintiff's  evidence  that  he  might 
have  escaped  by  getting  on  the  end  of  one  of  the  several 
large  sills  in  the  trestle,  nor  that  the  deceased  could  have 
let  himself  down  to  the  ground — only  some  eight  feet  below. 
Still  less  do  we  advert  to  the  evidence  offered  for  the  de- 
fendant. But,  taking  the  plaintiff's  evidence  alone,  the  short- 
ness of  the  trestle,  and  the  signal  given  in  such  ample  time, 
it  is  clear  there  was  no  evidence  to  go  to  the  jury  that  there 
was  negligence  in  not  stopping  or  slackening' up  a  train 
under  these  circumstances.  If  the  trestle  had  been  a  long 
one,  or  very  high,  a  different  case  entirely  would  be  pre- 
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sented.  But  here  it  was  only  a  little  over  forty  yards  long 
and  eight  feet  high.  With  the  slightest  regard  to  prudence 
the  man  might  and  should  have  gotten  off  in  ample  time.  If, 
as  is  probable  from  plaintiff's  evidence,  the  plaintiff  deliber- 
ately walked  or  recklessly  rushed  on  the  trestle  after  the 
signal  sounded,  or  walked  slower  than  a  man  ordinarily  does, 
that  was  a  piece  of  folly  or  foolhardiness  that  the  engineer 
might  well  be  excused  for  not  anticipating.  Railroads  are 
expected  to  guard  against  every  avoidable  injury,  and  even 
to  prevent  injury  to  a  plaintiff  from  the  consequences  of  his 
own  hegh'gence,  if  by  reasonable  care  they  can  avoid  it;  but 
the  travelling  public  and  the  railroads  have  rights  also,  and 
the  latter  should  not  be  held  liable  for  damages  in  presum- 
ing, under  the  circumstances  of  this  case,  that  the  plaintiff, 
after  the  signal  given,  either  would  not  go  on  the  trestle,  or 
if  there,  would  get  off,  as  he  had  full  time  to  do.  There  is 
no  evidence  tending  to  show  that  the  engineer  knew  or  had 
any  reason  to  suppose  that  the  man  was  drunk,  nor  is  it 
shown  even  that  in  fact  he  was  drunk.  It  is  almost  certain 
that  the  deceased  ran  upon  the  trestle  after  the  whistle 
sounded,  (for,  if  on  it  at  that  time,  he  would  have  cleared  itat 
an  ordinary  walk  before  the  engine  could  have  reached  it  at 
the  speed  stated  by  plaintiff's  witness,  of  30  or  35  miles  an 
hour) ;  and,  if  this  is  so,  it  is  not  shown  how  close  the  engine 
then  was  to  him,^and  that  the  engineer  could  then  have 
stopped  his  train  m  time  to  avoid  striking  him.  Yet  the 
burden  of  showing  this  was  on  the  plaintiff.  If  deceased  was 
on  the  trestle  when  the  whistle  blew,  the  engineer  knew  he 
had  ample  time  to  cross  so  short  a  trestle  before  the  engine 
could  reach  it.  If  he  went  on  it  after  the  whistle  blew,  it 
is  not  shown  when,  nor  that  the  engineer  could  then  have 
stopped  the  train  in  time.  In  Deans  t\  Railroad,  supra,  it  is 
s^id  :  **  We  have  reiterated  the  principle  that  where  an  en- 
gineer sees  a  human  being  walking  along  or  across  the  track 
in  front  of  his  engine  he  has  a  riglit  to  assume  without  fur- 
ther information  that  he  is  a  reasonable  person,  and  will  step 
out  of  the  way  of  harm  before  the  engine  reaches  him.  Mc- 
Adoo  V,  Richmond  &  D.  R.  Co.,  105  N.  Car.  153,  41  Am.  & 
Eng.  R.  Cas.  524;  Daily  v,  Richmond  &  D.  R.  Co.,  106  N. 
Car.  301,  42  Am.  &  Eng.  R.  Cas.  124;  Parker  v,  Wilmington 
A  W.  R.,  86  N.  Car.  22 1, 8  Am.  &  Eng.  R.  Cas.  420.  The  same 
rule  is  again  laid  down  in  Meredith  v.  Richmond  &  D.R.  Co., 
108  N.  Car.  616.  These  cases  should  be  decisive  of  the  one  be- 
fore us.  Here,  from  the  shortness  of  the  trestle,  the  distance 
at  which  the  train  would  be  seen,  and  the  length  of  .time  the 
signal  was  given,  "the  engineer  had  the  right  to  assume  th«t 
the  person  would  step  out  of  harm's  war  before  the  engine 
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reached  him."  To  lay  down  the  principle  that  where  an 
engineer  sees  a  man  apparently  sober  on  a  short  and  low 
'trestle,  the  full  length  or  which  he  knows  the  man  at  an  ordi- 
nary gait  can  cross  after  the  signal  is  sounded,  he  must 
nevertheless  stop  or  slacken  his  speed,  or  that,  if  he  sees  a 
man  walking  near  such  trestle,  he  must  do  likewise  for  fear 
that  he  may  rush  upon  the  trestle,  and  try  to  beat  the  train 
across,  is  a  rule  tharis  hardly  consistent  with  the  decisions 
above  cited  nor  consonant  with  the  right  of  way  of  the  railroad 
to  the  use  of  its  own  track.  Should  the  man  nevertheless  be 
so  foolhardy — as  was  probably  the  case  here — as  to  run  upon 
the  trestle  after  the  signal  was  given,  the  engineer,  in  the 
interest  of  human  life,  should  stop  the  train  if  time  is  given 
him  to  do  so;  but  the  burden  of  showing  that  he  could  do 
so  is  on  the  plaintiff.  Upon  the  plaintins  evidence  in  this 
case  his  intestate  was  guilty  of  gross  negligence,  and  there 
was  no  evidence  sufficient  to  go  to  the  jury  that  the  defend- 
ant by  the  exercise  of  reasonable  care  and  prudence  could 
have  avoided  the  unfortunate  consequences  of  the  intestate's 
recklessness.  Theengineer  knew  that  the  intestate,  if  on  the 
trestle,  had  ample  time  to  get  off  after  the  whistle  sounded, 
and  reason  to  suppose  that  he  would  do  so  ;  and  he  was  not 
called  on  to  anticipate  that  the  intestate  would  rush  upon  the 
trestle  when  the  engine  was  so  close  at  hand  that  it  does  not 
appear  it  could  have  been  stopped  in  time  to  avoid  the  acci- 
dent. 

Davis,  J.,  concurred  in  the  foregoing  dissenting  opinion: 

Injury  to  Trespassers  on  Railroad  Tracks— Duty  and  Liability  of  Railroad 
Companies. — See  Spicer  z/.  Chesapeake  &  O.  R.  Co.  ( W,  Va.),  45  Am.  &  Eng. 
R.  Cas.  28.  note  36;  Louisville  &  N.  R.  Co.  v.  Black  (Ala.).  45  /cf.  38. 
note  43  ;  Deans  v,  Wilmington  &  W.  R.  Co.  (N.  Car.),  45  /d,  45,. note  52  ; 
Richards  z/.  Chicago,  St.  P.  &  K.  C.  R.  Co.  (Iowa),  45  Id.  54,  note  59; 
Candelaria  v.  Atchison,  T.  &  S.  F.  R.  Co.  (N.  Mex.),pos/;  Patton  v.  East 
Tenn..  Va.  &  Ga.  R.  Co.  (Tenn.),/^j/. 

IVAo  are  Trespassers — Persons  Walking  on  Track  without  Objection. — 
The  fact  that  persons  living  in  the  neighborhood  of  a  railroad  are  accus- 
tomed to  walk  upon  the  track  without  objection  by  the  company,  does 
not  make  them  any  the  less  trespassers,  and  evidence  of  such  a  custom 
is  irrelevant  and  inadmissible  in  an  action  to  recover  damages  for  tfie  kill- 
ing of  a  person  while  walking  on  the  track.  Glass  v,  Memphis  &  C.  R. 
Co.  (Ala..  Nov.  10,  189O,  10  So.  Rep.  215. 

Same —  Use  of  Track  with  Permission  of  Company, — One  is  not  a  trespasser 
on  the  tracks  of  a  railroad  company,  who  for  along  period  of  time  and  with 
its  tacit  permission,  has  been  accustomed  to  use  its  tracks  for  towing 
sand-boats.  The  fact  of  such  use  is  some  evidence  of  notice  thereof  to 
the  company  and  is  a  sufficient  basis  for  an  instruction  on  the  question  of 
notice.     LeMay  v.  Missouri  Pacific  R.  Co..  105  Mo.  361. 

Duty  of  Company  to  Persons  Using  Track  with  Its  Knowledge  and 
Acquiescence — Instructions, — In  an  action  against  a  railroad  company  for 
the  death  of  plaintiff's  intestate  the  evidence  showed  that  the  place  where 
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deceased  was  killed  was  in  a  town ;  that  from  lots  fronting  on  the  track 
defendant  had  built  to  the  track  plank  bridges  for  foot  passengers,  and 
that  there  were  three  tracks,  between  two  of  which  was  a  wide  way,  on 
which  persons  might  safely  walk  between  moving  trains.  The  court 
charged  that  a  railroad  company  must  use  greater  care  in  running 
trains  through  towns  than  in  less  populous  districts,  and  that  the  fact 
that  pedestrians  were  accustomed  to  travel  on  the  track  at  a  particular 
place,  in  the  knowledge  of  defendant  or  its  agent,  made  it  its  duty  to  use 
greater  care  in  the  operation  of  its  road  at  that  place.  The  court  further 
charged  that  if  the  tracks  where  deceased  was  killed  had  long  been  used 
by  the  public,  with  defendant's  knowledge  and  acquiescence,  then 
deceased  was  not  on  the  track  as  a  trespasser,  but  as  a  licensee,  ^dd. 
that  such  charges  were  properly  given.  Norfolk  &  W.  R.  Co.  v.  Carper 
(Va.,  Jan.  7.  1892).  14  S.  E.  Rep.  328. 

Injury  to  Persons  Accustomed  to  Cross  Tracks  with  Permission  of  Com- 
pany.— In  an  action  for  mjuries  received  while  crossing  defendant's  rail- 
road tracks,  it  appeared  that  plaintiff  and  others  had  been  accustomed  to 
cross  the  tracks  at  the  place  in  question  for  a  year,  which  was  known 
to  defendant's  employes  and  permitted  by  them.  Held,  that  plaintifl 
would  not  be  regarded  as  a  trespasser.  Illinois  Central  R.  Co.  v.  Dick 
(Ky..  Feb.  28,  1891),  15  S.  W.  Rep.  665. 

injury  to  Licensee  on  Track— Sufficiency  of  Precautions  Taken  by  Engi- 
neer.— Railroad  car  shops  stretched  along  the  tracks  nearly  opposite  a 
station.  The  nearest  shop  was  connected  therewith  by  a  plank  walk  at 
grade,  for  the  use  of  employes  in  wheeling  supplies ;  the  most  remote 
opened  both  upon  a  street  and  upon  the  tracks.  Near  the  end  of  this 
walk,  at  the  shop,  was  posted  a  warning  against  trespassing.  A  salesman 
who.  without  invitation,  had  visited  the  remote  building  to  sell  an  article 
there  used,  started  thence  along  the  tracks  towards  the  station  to  take  a 
train.  The  engineer  of  an  approaching  express  train,  running  at  the  i^te 
of  thirty-five  to  forty  miles  an  hour,  first  saw  him  between  the  rails  facing 
the  train  within  three  hundred  feet,  and  sounded  the  whistle,  but  did  not 
put  on  the  air  brakes  until  within  twenty-five  feet  of  him.  Held,  in  an 
action  under  the  Pub.  Sts.,  chap.  112,  §  212,  for  causing  his  death,  that  at 
most  he  was  no  more  than  a  licensee,  and  that  the  defendant  or  its  ser- 
vants were  not  guilty  of  negligence  toward  him.  June  v.  Boston  &  Albany 
R.  Co.,  1 53  Mass.  79. 

Person  Riding  on  Track  on  Velocipede — License  and  Acquiescence  of 
Company, — A  person  riding  on  a  railroad  velocipede  over  and  on  the  track 
of  a  railroad  company,  without  having  obtained  its  consent  for  that  pur- 
pose, is  a  trespasser,  and,  in  the  event  of  injury  resulting  therefrom,  no 
action  can  be  maintained  against  the  company  unless  willful  negligence  on 
its  part,  which  could  have  been  avoided,  is  proven.  No  action  can  be 
maintained  in  such  case  where  permission  was  asked  for  and  given  by  said 
company  to  so  use  their  track  at  the  plaintifT's  own  risk,  unless  the  defend- 
ant was  guilty  of  willful  negligence.  Mere  acquiescence  on  the  part  of  the 
company  to  such  use  of  their  track  gives  no  rignt,  but  in  such  case  the  per- 
son so  using  is  a  trespasser,  and  no  action  can  be  maintained,  unless  the 
defendant  was  guilty  of  willful  negligence.  Craig  v.  Mt.  Carbon  Co.,  45 
Fed.  Rep.  448. 

Evidence  of  Custom  of  People  to  Walk  on  Track.—ln  an  action  for  the 
death  of  a  person  who  was  killed  while  walking  on  a  railroad  track,  evi- 
dence showing  the  custom  of  people  to  walk  on  the  track  in  a  sparsely 
settled  neighborhood  and  at  other  places  than  public  highways  or  cross- 
ings, is  inadmissible.  Savannah  &  W.  R.  Co.  v.  Meadows  (Ala.,  Nov.  5, 
189O.  10  So.  Rep.  141. 
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Use  of  Company  s  Yard  by  Public — License  to  Crawl  under  Cars. — Only 
express  consent  would  serve  to  license  a  thoroughfare  under  stationary 
cars.  Mere  knowledge  by  a  railroad  company  or  its  servants  that  numer- 
ous persons*  includmg  children,  without  any  public  or  private  right  of 
way,  passed  daily  and  hourly  through  its  yard,  situate  in  or  near  a  popu- 
lous part  of  the  city,  and  crawled  under  stationary  cars  occupying  its 
tracks,  will  not  render  it  liable  for  an  injury  accruing  to  a  child  by  a  sud- 
den and  involuntary  movement  of  a  long  line  of  such  cars,  resulting  from 
the  negligence  of  the  company's  servants  in  handling  other  cars  several 
hundred  yards  distant  from  the  scene  of  the  accident,  such  other  cars 
rolling  against  the  standing  cars  and  setting  them  in  motion  while  the 
child  was  passing )  under  one  of  them.  Central  R.  &  B.  Co.  v.  Ryles,  87 
Ga.  491. 

Injury  in  Company  s  Yard — Public  Right  of  Way — Admissibility  of 
Deed  in  Evidence. — A  deed  made  in  1869  to  the  defendant  company,  or 
Its  predecessor,  conveying  the  land  on  which  the  yard  of  the  company  is 
located,  was  irrelevant.  An  exception  in  the  warranty  of  title  which  that 
deed  contained  would  be  no  evidence  that  the  public  or  any  individual 
had  a  right  of  way  or  used  the  premises  as  a  pass-way  at  the  time  the 
accident  occurred,  the  exception  merely  excluding  from  the  warranty 
rights,  if  any,  that  may  have  grown  up  previous  to  the  execution  of  the 
deed.  Other  evidence  tending  to  show  how  the  premises  were  used 
before  thev  became  the  railroad  yard  of  the  company,  was  irrelevant, 
and  therefore  inadmissible.    Central    R.  &  B.    Co.    v.   Ryles,  87  Ga., 

491. 

Duiy  Owed  by  Company  to  Trespassers  on  Track, ^Th^  servants  of  a 
railroad  company  owe  to  a  trespasser  on  its  track  only  the  duty,  as  soon 
as  he  is  discovered,  of  promptly  using  all  efforts  within  their  power  con- 
sistent with  the  safety  of  the  train  and  of  those  upon  it,  to  avoid  injuring 
him.  If  the  evidence  shows  that  the  engineer  used  every  means  to  stop 
the  train  as  soon  as  he  discovered  the  trespasser,  the  company  will  not  be 
liable  for  any  injury  he  may  receive.  Shaw  v,  Missouri  Pacific  R.  Co., 
104  Mo.  648. 

A  railroad  company,  if  not  aware  of  the  position  of  danger  of  a  person 
upon  or  near  its  track,  owes  such  person  no  duty  to  take  any  particular 
precaution,  and  is  not  guilty  of  negligence  if  injury  results  from  the 
running  of  its  cars  in  the  ordmary  way ;  but  if  the  danger  is  known  to  the 
employes  of  the  company,  they  are  bound  to  use  care,  and  if  they  discov- 
ered it  in  time  to  have  stopped  the  train  and  to  have  avoided  the  accident, 
they  are  guilty  of  negligence  in  failing  to  do  so.  Esrey  z/.  Southern  Pacific 
R.  Co.,  88  Cal.  399. 

A  person,  who  goes  upon  a  railroad  track  at  a  place  not  a  highway 
crossing,  without  the  sanction  of  the  company,  and  attempts  to  walk  over 
a  high  trestle  and  is  struck  and  killed  by  a  train,  is  a  trespasser,  and  the 
railroad  company  is  only  liable  for  gross  negligence  or  carelessness  on  the 
part  of  its  employes,  amounting  to  wantonness  or  an  intention  to  inflict  in- 
jury. Such  wantonness  and  intention  cannot  be  inferred  unless  the  em- 
ployes of  the  company  actually  knew  of  the  peril  of  the  person  killed  and 
failed  to  take  precautions  to  avert  it.  Glass  v.  Memphis  &  C.  R.  Co.,  (Ala., 
Nov.  10, 1891),  10  So.  Rep.  215. 

Engineer  May  Presume  that  Trespasser  Will  Leave  Track, — An  engi- 
neer, who  sees  a  boy,  apparently  able  to  appreciate  the  peril  of  his  situa- 
tion, walking  along  the  track  in  front  of  his  engine,  may  assume  that  he 
will  step  off  in  time  to  avpid  injury.  Meredith  v.  Richmond  &  D.  R.  Co., 
108  N.  Car.  616. 

Negligence  in  not  Stopping  Train  After  Seeing  Trespasser — Evidence, 
— Upon  a  question  of  gross  negligence  of  those  in  charge  of  a  locomotive 
48  A.  &  E.  R.  Gas.— 36 
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in  not  stopping  the  train  after  seeing  a  person  upon  a  trestle.— evidence 
that  a  person  on  the  engine,  before  entering  on  a  cur\'e.  could  see  on  the 
the  trestle  four  hundred  yards  ahead  by  looking  to  the  side  of  the  track 
across  the  curve,  is  inadmissible.  Central  R.  &  B.  Co.  v.  Vaughan,  (Ala.. 
June  18,  1881 ),  9  So.  Rep.  468. 

Statutory  Precautions — Running  Train  With  Engine  in  the  Rear.— The 
Tennessee  statute  (Code  Tenn.  §  1298,)  providing  that  every  railroad  com- 
pany shall  keep  the  engineer,  fireman,  or  some  other  person  upon  the  loccv 
motive,  always  upon  the  lookout  ahead,  does  not  permit  of  the  running  a 
train  with  the  engine  in  the  rear,  even  with  a  lookout  in  front,  so  as  to 
avoid  the  conditions  of  section  1 299.  that  a  company  shall  be  liable  for 
damages  from  failure  to  obser\^e  such  precautions,  and  of  section  1300. 
that  proof  of  their  obser\'ation  shall  be  on  the  company.  Little  Rock  & 
M.  R.  Co.  7'.  Wilson,  (Tenn.  May  21.  1891),  16  S.  W.  Rep.  613. 

Failure  to  Give  Signal  for  Crossing — Trespasser  Cannot  Take  Advania^f 
of. — In  an  action  against  a  railroad  company  for  the  death  of  plaintitl  s 
husband,  who  was  killed  while  walking  on  defendant's  track  at  a  place 
where  the  tilack  ran  through  a  long  cut,  a  count  in  the  com  plaint  alleging 
negligence  in  not  blowing  the  whistle  or  ringing  the  bell  before  entering 
the  cut,  which  was  a  curve  within  less  than  a  mile  from  a  public  crossing. 
,  when  the  engineer  could  not  see  one- fourth  of  a  mile  in  front  of  him,isde- 
fective  under  section  ii44of  Code  Alabama,  providing  for  blowing  the 
whistle  and  ringing  the  bell  on  entering  a  curve.  That  section  was  in- 
tended to  protect  persons  or  property  rightly  at  or  approaching  public 
crossings  or  stopping  places  of  trains.  It  has  no  application  to  places  or 
conditions  not  within  its  provisions.  Savannah  &  W.  R.  Co.  v.  Meadows. 
(Ala.,  Nov.  5, 1891),  10  So.  Rep.  141. 

Injury  to  Person  Working  on  Building  in  Narro%v  Space  Between  it  and 
Railroad  Track, — A  person  at  work  in  a  narrow  space  between  a  building 
and  a  switch  track  upon  the  dead  end  of  which  a  car  is  standing  which  is 
used  as  a  staging  in  the  work  on  which  such  person  is  eng^ed,  is  not  re- 
quired  to  be  more  cautious  than  an  ordinarily  prudent  man  would  have 
l>een  in  the  .same  position,  in  the  absence  of  the  noises  produced  in  con- 
structing the  buildjng,  and  such  person  is  not  required  to  keep  a  watch 
ii[X)n  the  car,  which  is  used  as  a  staging,  to  see  that  it  does  not  mo\'e 
towards  him.     Helbigz/.  Michigan  Central  R.  Co.,  85  Mich.  359. 

Person  Injured  by  Cars  Mo7>ed  by  **  Staking  *' — Evidence  as  to  Ignorance 
of  Practice — The  method  of  moving  cars  by  **  staking  "  is  not  si  matter  thai 
the  general  public  have  knowledge  of,  ana  it  is  competent  for  the  plaintiff, 
in  a  negligence  case,  who  was  injured  by  the  moving  of  a  car  in  that  man- 
ner, to  show  that  he  was  ignorant  of  that  practice,  as  bearing  on  his  own 
exercise  of  care.     Helbig  v,  Michigan  Central  R.  Co.,  85  Mich.  359. 

Injury  to  Person  Standing  Betiveen  Tracks  in  Company* s  Yard, — In  an  ac- 
tion against  a  railroad  company  to  recover  damages  for  the  negligent  killing 
of  plaint ifl's  decedent,  it  appeared  that  deceased  was  a  jeweler,  and  often 
went  to  defendant's  office  to  obtain  the  correct  time ;  that  it  was  not  nec- 
essary for  him  to  cross  the  track,  but  that  on  the  day  of  the  accident  he  went 
to  see  an  engine  which  was  being  repaired  on  the  side  track,  and  while 
standing  between  the  tracks  (there  being  a  space  of  about  ro  or  15  feet  be- 
tween them)  he  was  struck  by  the  steps  of  a  passmg  coach,  and  thrown  under 
the  wheels.  The  accident  occurred  in  the  yard  while  the  switch  engine 
was  shifting  cars,  and  runningat  the  rate  of  about  10  miles  per  hour.  The 
yard  was  surrounded  by  public  streets.  No  signals  were  given  of  the  ap- 
proaching train.  Held,  that  the  company  was  not  liable.  Hale  v,  Columbia 
^  G.  R.  Co.,  (S.  Car.  August  11,  1891),  13  S.  E.  Rep.  537. 

Injury  to  Trespasser  on  Sunday. — The  mere  fact  that  plaintiff,  in  an  ac- 
tion against  a  railroad  company  for  personal  injuries  caused  by  its  negli- 
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gcnce.'was  injured  while  returning  from  work  being  done  by  him  on  Sun- 
day, in  violation  of  law,  will  not  preclude  him  from  recovery.  Illinois 
Cent.  R.  Co.  V.  Dick,  (Ky..  Feb.  28,  1891),  15  S.  W.  Rep.  665. 

Injury  to  Child — Failure  to  Maintain  Fence, — A  boy  strayed  from  a  pub- 
lic street  upon  an  adjacent  railroad  track,  and  was  run  over  and  injured  at  a 
point  where  it  was  customary  to  unload  freight  from  the  cars  on  to  teams 
standing  in  the  street.  At  the  trial,  sixteen  months  later,  of  an  action  against 
the  railroad  company  to  recover  for  such  injuries  because  of  its  neglect  to 
fence  the  track,  the  plaintiff's  evidence  did  not  show  affirmatively  that  a 
fence  at  such  point  would  not  have  obstructed  the  convenient  use  of  the 
railroad.  The  presiding  judge  ruled  that  the  plaintiff  could  not  recover, 
and  ordered  a  verdict  for  the  defendant ;  and  the  plaintiff  alleged  excep- 
tions which  recited  that  the  jury  took  "  a  view  of  the  premises,  "  without 
more.  Held,  that  the  plaintiff  showed  no  ground  of  exception.  McCarty 
t/.  Fitchburg  R.  Co.,  154  Mass.  17. 

Same — Conflicting^  or  Misleading  Instructions, — In  an  action  to  recover 
damages  for  the  death  of  plaintiff's  son,  an  infant  four  years  of  age,  who 
was  run  over  and  killed  while  on  the  track  of  the  defendant  company,  the 
court,  in  one  part  of  the  charge,  instructed  the  jury  that  the  plaintiff  could 
not  recover  unless  the  evidence  showed  that  the  injury  was  caused  by  the 
gross  negligence  of  the  defendant's  servants.  In  another  part  of  the 
charge  the  jury  were  instructed  that  if,  from  fear  or  other  cause,  deceased 
ran  on  to  the  track,  having  before  left  it  in  front  of  the  engine,  and  so  close 
as  that  the  train  men,  by  the  exercise  of  ordinary  care  could  not  have  pre- 
vented the  injury,  then  the  defendant  would  not  be  liable.  Held,  that  the 
charge  was  conflicting  and  misleading  and  calculated  to  confuse  the  jury. 
Sabine  &  E.  T.  R.  Co.  v.  Hanks,  79  Tex.  642. 

Same — Failure  of  Engineer^  Seeing  Object,  to  Slacken  Speed. — In  Hyde 
V,  Union  Pacific  R.  Co.  (Utah,  June  5,  1891),  26  Pac.  Rep.  979,  it  was  held 
that  a  railroad  company  is  liable  for  the  death  of  a  youn^  child  killed  upon 
its  track  by  an  engine,  where  it  appeared  that  the  engineer  and  fireman 
saw  an  obiect  upon  the  track  which  proved  to  be  the  child,  in  time  to  have 
avoided  the  accident,  but  did  not  slacken  speed,  because  they  supposed 
that  the  object  they  saw  was  a  piece  of  cloth  or  paper,  and  did  not  dis- 
cover their  mistake  until  too  late,  even  though  the  child's  parents  were 
negligent  in  permitting  it  to  wander  on  the  track  unattended.  The  court 
said :  "  Although  an  injured  partv  may  be  guilty  of  negligence  contributing 
to  the  injury  complained  of,  yet  ne  is  entitled  to  recover  against  a  defend- 
ant who,  after  discovering  the  plaintiff's  negligence,  fails  to  use  due  dili- 
gence to  prevent  accident,  but  who  goes  ahead  wantonly  or  recklessly  and 
commits  the  injury.  It  is  now  the  well  settled  law  that  '  the  party  who 
last  has  a  clear  opportunity  of  avoiding  the  accident,  notwithstanding  the 
negligence  of  his  opponent,  is  considered  solely  responsible.'  i  Shear.  & 
R.  Neg.,  S  99,  and  cases  cited.  See,  also.  Beach,  Contrib.  Neg.  p.  58,  §  18 ; 
I  Redf.  R.  R.  (6th  Ed.),  p.  225.  The  case  of  Keyser  z/.  Chicago  &  G.  T. 
R.  Co.,  56  Mich.  559,  19  Am.  &  Eng.  R.  Cas.  91,  was  very  similar  in  its 
material  facts  to  the  case  at  bar.  In  that  case  a  child  two  years  and  six 
months  old  strayed  upon  the  defendant's  track,  and  was  lying  down  be- 
tween the  rails  when  it  was  struck  by  the  engine,  and  seriously  injured. 
The  country  where  the  accident  occurred  was  Tow  and  wet,  and  grown  up 
to  brush  and  berry  bushes,  and  but  sparsely  settled,  and  a  locality  where 
to  find  a  child  upon  the  track  would  be  least  expected.  The  train  was 
running  at  the  rate  of  30  or  35  miles  per  hour,  and  could  not  be  stopped 
in  a  less  distance  than  from  400  to  500  feet.  The  child  was  seen  by  the 
engineer  and  fireman  when  the  engine  was  about  3,000  to  2,500  feet  from 
htm,  but  they  thought  it  was  a  pig  or  a  stick  of  wood  until  the  engine  was 
within  about  1.200  feet  of  him.     The  court  held  that  it  was  negligence  as 
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a  matter  of  law  for  the  engineer  not  to  •  slow  down  the  speed  of  his  engine 
to  such  a  rate  that,  in  approaching  it,  he  could  have  stopped  his  train,  i: 
necessary,  to  prevent  injury  before  reaching  the  object  of  danger.'  Set- 
same  case  in  66  Mich.  391,  31  Am.  &  Eng.  R.  Gas.  399.  We  think  in  ihi> 
case  that,  when  the  servants  of  the  defendant  saw  an  object  on  the  trark. 
in  a  place  frequented  by  children  and  others,  and  failed  to  slacken  ihe 
speed  of  the  engine  so  as  to  be  able  to  stop  the  train  before  striking  ihr 
child,  it  was  negligence,  and  that  plaintiff's  child  was  not  such  a  trespasser 
as  to  prevent  a  recovery  against  the  defendant  for  the  reckless  or  negligrn: 
acts  of  the  defendant,  when  the  injury  could  have  been  avoided  by  profxr 
care  and  caution  by  defendant's  engineer." 

Failure  of  Engineer  to  take  Precautions  After  Seeing  Child  on  Track  — 
A  verdict  should  not  be  directed  for  defendant,  in  an  action  against  a  rail- 
road company  for  the  death  of  a  child  of  four  years  killed  upon  its,  trestle, 
where  the  evidence  show  that  the  whistle  was  not  sounded  yntil  the  en- 
gine was  within  sixty  yards  of  the  child,  and  almost  simultaneously  with 
striking  it,  and  the  child  was  seen  by  the  engineer  a  quarter  of  a  mile  away 
although  he  could  not  distinguish  whether  it  was  on  the  track  or  trestle. 
Watley  v.  Mobile  &  O.  R.  Co.  (Miss.,  April  27,  1891),  9  So.  Rep.  445. 

Evidence  as  to  How  Far  Child  Can  be  Seen  on  Track. — In  an  action 
against  a  railroad  company  for  the  killing  of  a  child,  a  question  asked  1 
witness  as  to  how  far  a  child  could  be  seen  on  the  track  on  that  day.  wss 
properly  ruled  out,  as  that  was  a  question  for  the  jury  to  determine  in  view 
of  all  the  circumstances.  Hermes  v.  Chicago  &  N.  W.  R.  Co,  (Wis..  Dec. 
15.  »89i),  50  N.  W.  Rep.  584- 

Actionfor  Injury  to  Trespasser — Sufficiency  of  Complaint, — A  petition,  in 
an  action  against  a  railroad  company  for  the  death  of  a  person  by  its  neg- 
ligence, is  sufficient  if  it  avers  in  substance  that  the  defendant  by  its  ser- 
vants, while  running  a  locomotive  and  train  of  cars  over  its  road,  did  s** 
carelessly  and  negligently  manage  and  conduct  the  same  that  it  ran  against, 
struck  and  fatally  injured  the  deceased.  Shaw  v.  Missouri  Pacidc  K.  Co., 
104  Mo.  648  ;  to  same  effect  see  LeMay  v.  Missouri  Pacific  R.  Co.,  105  Mo. 
361. 

Train  Derailed  and  Run  into  Adjoining  Building. — A  railroad  company 
whose  freight  train  derails  and  runs  into  an  adjoining  building,  causing 
damage  to  person  and  property  therein,  in  the  absence  of  justification  and 
without  contributory  negligence  on  the  part  of  the  injured  party,  is  guilty 
of  gross  negligence,  and  liable  for  indemnity.  Lane  f.  Illinois  Central  R. 
Co.  (La.,  May  11,  1891),  9  So.  Rep.  560. 

Injury  to  Person  in  Building  Erected  on  Right  of  Way  without  Author- 
ity—Massachusetts Statute.— Vnder  Pub.  St.  Mass.,  chap.  ii2.§  212.  which 
provides  for  an  action  for  loss  of  life  through  the  negligence  of  corpora- 
tions, except  where  the  person  killed  was  walking  or  being  on  a  railroad 
track  contrary  to  law,  no  action  will  accrue  s^inst  a  railroad  company  for 
the  death  of  one  who  was  at  the  time  in  a  building  erected  without  author- 
ity on  the  company's  right  of  way,  unless  caused  by  the  wanton  neglect  oj 
defendant.  Dillon  v.  Connecticut  River  R.  Co.  (Mass.,  Oct.  24, 1891),  28 
N.  E.  Rep.  899. 

Death — Declarations  of  Engineer  after  Accident. — In  an  action  j^inst 
a  railroad  company  to  recover  damages  for  the  killing  of  a  child,  evidence 
as  to  what  the  engineer  said  about  the  accident  within  a  few  minutes  after 
the  child  was  killed,  is  admissible  as  part  of  the  res  gestcu.  Hermes  v. 
Chicago  &  N.  W.  R.  Co.  (Wis.,  Dec.  15,  1891),  50  N.  W.  Rep.  584. 
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Candelaria 

V. 

Atchison,  Topeka  &  Santa  Fe  R.  Co. 

{New  Mexico  Supreme  Court,  August  21,  iSpi,) 

Trespasser  on  Track — Duty  of  Company  to. — One  who  goes  upon  the 
tracks  of  a  railroad  company  at  a  place  not  a  highway  crossing  for  his  own 
convenience,  becomes  a  trespasser  and  assumes  the  risk  of  his  conduct. 
The  company  owes  to  such  a  person  no.  duty  to  facilitate  his  trespass  or 
to  render  it  safe ;  it  is  only  liable  for  the  negligence  of  its  servants  after 
the  presence  of  such  trespasser  on  the  track  has  been  discovered, 

Contributory  Negligence — Failure  to  Look  for  Train. — One  who  walks 
along  a  railroad  track  without  license  must  exercise  extraordinary  care  to 
avoid  injury,  and  if  he  goes  along  for  a  considerable  distance  without 
looking  back  for  a  train,  he  cannot  recover  for  injuries  sustained,  in  the 
absence  of  negligence  by  the  employes  of  the  company  after  they  have 
discovered  his  presence. 

Same— Existence  of  Old  Highway  at  Place  of  Injury. — The  fact  that  an  old 
highway  had  existed  a  number  of  vears  before  at  the  place  where  a  person 
was  injured  on  a  railroad  track  will  not  entitle  him  to  recover  for  his  in- 
juries on  the  ground  that  the  company  had  failed  to  construct  a  suitable 
crossing  over  it,  especially  where  it  appears  that  the  injured  person  was 
not  crossing  but  was  walking  along  the  track. 

Undisputed  Facts— Directing  Verdict  for  Defendant — In  an  action  to  re- 
cover damages  for  injuries  received  by  a  trespasser  on  a  railroad  track, 
the  court  should  direct  a  verdict  for  the  defendant,  where  the  facts  are 
practically  undisputed,  and  it  is  satisfied  that  it  would  be  its  duty  to  set 
aside  a  verdict  for  the  plaintiff,  if  the  question  was  submitted  to  the  jury. 

Error  to  Bernalillo  District  Court. 

Action  for  personal  injuries.     The  court  directed  a  verdict 
for  defendant  and  plaintiff  brings  error. 
B.  S,  Rodeyfy  for  plaintiff  in  error. 
H.  L,  Waldoy  for  defendant  in  error. 

McFiE,  J. — In  this  action  plaintiff  seeks  to  recover  dam- 
ages for  personal  injuries  done  him  by  his  being  thrown  from 
the  railroad  track  of  the  defendant  company  by  an 
engine  and  train  of  cars  thereon  which  he  charges  ^***  ******' 
to  have  resulted  from  the  negligent  conduct  of  the  servants 
of  the  defendant,  and  without  any  fault  of  his  own.  The 
declaration  consists  of  three  counts.  The  first  count  charges 
that  the  plaintiff  in  error  was  injured  at  a  public  crossing  of 
the  highway  over  the  track  of  the  defendant  in  error,  while 
the  plaintiff  was  crossing  upon  said  highway,  by  the  care- 
lessness and  negligence  of  the  defendant's  emplo)'^es  in  the 
management  of  its  locomotive  and  train.     The  second  pro- 


Digitized  by  LjOOQ  IC 


566         CANDKLARIA   V.   ATCHISON,   T.   &    S.    F.    R.   CO.      [VOL.  48 

ceeds  upon  the  ground  that  there  was  a  public  road  lor- 
raerlv  existing,  from  time  immemorial,  which  the  railroad 
company,  in  the  construction  of  its  road,  had  not  restored, 
and  that  the  plaintiff  was  unavoidably  upon  the  track  of  the 
defendant,  for  the  reason  that  the  defendant  had  failed  to  re- 
store said  road,  and  that  while  crossing  the  track  he  was  in- 
jured by  the  carelessness  and  negligence  of  its  servants.  The 
third  count  charges  that,  while  the  plaintiff  was  crossing  the 
defendant  s  railroad  track  with  all  due  care  and  diligence, 
the  defendant  drove  its  train  up  to  and  across  said  highway, 
and  in  so  doing  no  bell  was  rung  nor  whistle  blown,  as 
required  by  an  ordinance  of  the  town  of  Albuquerque,  and 
the  plaintiff  was  injured  by  the  negligence  of  the  defend- 
ant's servants,  etc.  A  trial  was  had  in  the  court  below  at 
the  May  term,  1891,  and  resulted  in  a  verdict  in  favor  of  the 
defendant  under  instructions  of  the  court.  To  reverse  that 
judgment  the  plaintiff  brings  the  cause  to  this  court  by  writ 
of  error. 

The  testimony  in  the  court  below  in  substance  showed 
that  the  Atchison,  Topeka  &  Santa  Fe  Railroad  Company 
runs  its  line  of  railroad  through  the  eastern  portion  of  the 
city  of  Albuquerque,  and  that  its  main  line  and  a  number 
of  side  tracks  and  yards  are  within  the  limits  of  the  town  of 
Albuquerque  ;  that  upon  the  west  side  of  the  tracks  of  the 
Atchison,  Topeka  and  Santa  Fe  Railroad  are  a  number  ot 
tracks  of  the  Atlantic  &  Pacific  Railroad  Company ;  that  the 
depot  of  the  defendant  company  is  towards  the  northern  and 
business  portion  of  the  town,  and  that  its  yards  and  side 
tracks  extend  for  a  lon^  distance  south  of  tlie  depot;  that 
there  is  a  regular  crossmg  both  for  vehicles  and  persons  over 
the  tracks  upon  a  street  called  **  Coal  Avenue,**  which  street 
has  been  extended  both  upon  the  east  and  west  sides  of  the 
tracks  of  both  the  Atchison,  Topeka  &  Santa  Fe  Railroad 
Ciuupany  and  the  Atlantic  &  Pacific  Railroad  Company; 
that  the  next  regular  crossing  south  of  Coal  Avenue  is  prob- 
ablv  a  distance  ot  one  mile;  that  the  machine  shops  of  the 
Atlantic  &  Pacific  Railroad  Company  are  upon  the  west  side 
of  the  ti-acks  and  about  one-fourth  of  a  mile  south  of  Coal 
Avenue:  that  upon  the  east  side  of  the  tracks  and  opposite 
the  machine-shops,  is  a  piece  of  ground  that  was,  at  the  time 
of  the  accident,  under  fence:  that  a  number  of  the  employes 
ot  the  railroad  companies  lived  upon  the  east  side  of  the 
tracks,  as  did  also  others  who  were  not  employes  of  the  com- 
panies: that  both  the  employes  and  other  persons  were  in 
the  halvii  ot  crossing  over  the  tracks  of  the  defendant  com- 
pany wherever  they  saw  fit  to  do  so,  without  any  regard  to 
J0i:alar  crossings,  tor  quite  a  distance  both  above  ana  below 


Digitized  by  Lj009  IC 


VOL.  48]  TRESPASSERS   ON  TRACK.  567 

and  in  front  of  the  machine-shops  of  the  Atlantic  &  Pacific 
Railroad  Company  ;  that  there  was  an  ordinance  of  the  town 
of  Albuqtierque,  in  force  at  the  time  of  the  alleged  injury, 
reading  as  follows:  "  It  shall  be  unlawful  for  any  engineer  or 
conductor,  or  any  other  perspn  having  charge,  either  per- 
manently or  temporarily,  of  any  railway  engine,  or  train 
of  cars,  to  run  any  such  engine,  or  permit  the  same  to  be 
run  within  the  town  limits,  without  ringing  the  engine  bell, 
or  at  a  greater  rate  of  speed  while  passing  street  cross- 
ings than  six  miles  per  hour,  except  when  running  north 
of  Tijeras  road  and  south  of  Iron  Avenue;  and  both  the 
engineer  and  conductor  of  any  train  shall  be  liable  for 
the  same  offense."  The  testimony  shows  further  that  on 
the  i6th  day  of  June,  1888,  the  plaintiff  appr?)ached  the 
tracks  of  the  defendant  company  from  the  east  side,  in 
the  neighborhood  of  the  machine-shops  of  the  Atlantic  <Sc  . 
Pacific  Railroad  Company,  went  upon  the  side  tracks  and 
the  main  line  of  the  defendant  company  for  a  considerable  , 
distance,  and,  while  upon  the  main  line  walking  north  he  was 
struck  by  an  engine  and  train  of  twenty-four  cars,  knocked 
from  the  track  and  injured.  He  admits  that  he  was  not  an 
employe  of  the  railroad  company,  and  says  that  he  was  going 
across  the  railroad  on  business  of  his  own.  There  is  some 
conflict  in  the  testimony  as  to  whether  the  bell  upon  the 
engine  was  rung  and  the  whistle  blown  or  not.  Two  or 
three  witnesses  testify  that  they  did  not  hear  the  whistle  or 
the  bell,  but  the  engineer  and  fireman  both  swear  that  the 
whistle  was  blown  and  the  bell  rung,  and  that  the  air-brakes 
were  set  upon  the  traiq  as  soon  as  the  fireman  notified  the 
engineer  that  there  was  a  man  on  the  track.  The  testimony 
shows  that  the  train  was  moving  at  the  rate  of  about  five 
miles  an  hour  at  the  time  the  accident  occurred.  It  is  also 
shown  that  upon  the  east  side  of  the  tracks  there  is  a  road, 
extending  from  Coal  Avenue  down  to  the  crossing  below 
the  machme-shops,  the  exact  distance  not  being  shown.  It 
is  also  shown  that  between  the  main  line  and  the  side  tracks 
of  the  defendant  company  there  are  spaces  sufficiently  wide 
for  persons  to  occupy  them  uninjured  while  trains  are 
passing. 

What  is  claimed  to  constitute  the  negligence  of  the  de- 
fendant company  in  this  case  is  the  alleged  omission  of  its 
servants  to  have  the  whistle  blown  and  the  bell  rung,  and  use 
proper  diligence  to  stop  the  train.  The  defense  is  that  the 
plaintiff  had  no  legal  right  nor  license  to  be  upon  these  tracks, 
and  that  therefore  he  was  a  trespasser  upon  the  defendant's 
tracks  at  the  time  the  accident  occurred.  The  plaintiff 
admits  that  he  was  going  across  the  tracks  of  the  defendant 
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upon  his  own  business ;  and  therefore  he  had  not  the  license 
that  an  employe  might  have,  under  certain  circumstances, in 
being  upon  the  tracks  of  the  company.     It  is  clear  that  there 
was  no  regular  crossing  over  the  tracks  of  the  defendant  at 
the  place  where  this  accident  occurred;  that  persons  approach- 
ing the  tracks  there  were  in  the  habit  of  crossing  the  tracks 
wherever  they  pleased,  without  any  regard  to  any  crossing; 
and  it  is  not  pretended  that  the  company  had   any  regular 
crossing  there  which  invited  or  licensed  persons  to  cross 
on  their  tracks.     The  testimony  of  some  of  the  witnesses  is 
that  there  were  cars  frequently  standing  upon  the  tracks 
there,  and  that  foot  passengers  crossed  wherever  they  could 
get  through  between  the  cars.     Can  it  be  contended  that  be- 
cause    persons   were    in  the  habit  of  crossing    the  tracks 
wherever  they  pleased,  without  regard  to  the  regular  cross- 
ings, (and  for  a  long  distance  up  jnd  down  the  tracks  this 
was  done,)  this  fact  would  constitute  a  legal  right  for  them 
to  be  upon  the  tracks  of  the  defendant?     We  think  not.    But 
the  plaintiff  in  this  case,  while  he  testifies  that  he  was  cross- 
ing  the  tracks,  shows  by  his  own  evidence  that  he  was  not 
crossing  the  track,  but  was  walking  upon  the  track  of  the 
defendant.     Ever}-  witness  that  testifies  as  to   the  accident 
states  that  at  the  time, it  occurred  the  plaintiff  was  walkin? 
upon  the  track  from  south  to  north.     The  plaintiff  himseli, 
when  asked  if  he  was  not  walking  straight  up  the  track,  ad- 
mits that  he  was.     It  is  also  shown  by  the  witness  Baca  that 
the  plaintiff  crossed  from  a  switch  to  the  main  track,  and  had 
proceeded  upon  the  main  track  but  a  few  steps  when  he  was 
struck  bv  the  train.     The  witness  Sediyo  says  that  he  crossed 
the  traclc  to  the  west  side;    sometimes  he  walked  on  the 
track  and  sometimes  at  the  side  of  it ;  then,  at  one  time,  he 
c  rossed  back.     The  plaintiff  himself  admits  crossing  the  track 
and  walking  upon  and  along  the  same.     There  is  no  contra- 
diction of  the  evidence  upon  this  point  that  the  plaintiff,  at 
the  time  he  was  struck  by  the  train,  was  walking  upon  the 
tiack  of  the  defendant,  and  using  it  for  a  public  highway, 
and  without  any  legal  right  or  necessity  for  so  doing.    There 

was  a  public  road — an  open  road — to  the  cast  01 
piaiitiffwM  the  side  track,  and  there  were  open  spaces  be- 
»nd*II^w  ^^veen  the  tracks  which  could  have  been  used  by 
ri"  M.  the  plaintiff,  and  by  using  them  no  injury  would 

have  been  done  him ;  but  he  chose  to  go  upon  the 
tracks  of  the  defendant  for  his  own  convenience,  and  in  so 
d(Mng  he  assumed  the  risk  of  his  own  conduct,  and  became 
a  trespasser  in  contemplation  of  law.  In  the  case  01 
Tv)omey  v.  Southern  Pac.  R.  Co..  86  Cal.  374,  which  was  a 
case  somewhat  similar  to  the  one  at  bar,  the  supreme  court 
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of  California,  in  a  well  considered  opinion,  says  :  "  The  track 
was  not  a  highway  for  pedestrians.  The  law  holds  a  rail- 
road company  to  a  very  high  degree  of  responsibility  for  the 
safety  of  its  passengers,  and  public  convenience  requires 
rapid  transit.  Such  being  the  case,  regard  for  the  safety  of 
the  passengers,  and  common  justice  to  the  company,  require 
that,  except  at  crossings  and  similar  places,  the  track  should 
be  kept  clear.  In  some  countries  this  is  regarded  as  of 
such  importance  that  it  is  made  a  penal  offense  to  trespass 
upon  a  railroad  track ;  and  even  at  crossings  there  are  gates 
and  gatekeepers  to  prevent  people  from  crossing  when  trains 
are  approaching.  In  this  country  there  are  no  such  regula- 
tions. The  matter  is  left  to  individual  good  sense  and  re- 
sponsibility ;  but  it  is  none  the  less  of  grave  importance  that 
the  track  should  be  kept  clear.  The  law  does  not  sanction 
its  use  as  a  path  or  a  sidewalk  ;  and,  if  people  persist  in  using 
it  as  such,  they  must  be  held  to  be  doing  an  act  which  is  not 
lawful.  This,  which  seems  clear  enough  on  principle,  is  fully 
sustained  by  authority."  In  Philadelphia  &  R.  R.  Co.  v. 
Hummel,  44  Pa.  St.  .378,  the  court,  per  Strong,  J.,  said  :  "  It 
is  time  that  it  should  be  understood  in  this  state  that  the  use 
of  a  railroad  track,  cutting,  or  embankment,  is  exclusive  of 
the  public  everywhere,  except  where  a  way  crosses  it.  This 
has  more  than  once  been  said,  and  it  must  be  so  held,  not 
only  for  the  protection  of  property,  but,  what  is  far  more 
important,  for  the  preservation  of  personal  security  and  even 
of  life.  In  some  other  countries  it  is  a  penal  offense  to  go 
upon  a  railroad.  With  us,  if  it  is  not  that,  it  is  a  civil  wrong 
of  an  aggravated  nature,  for  it  endangers  not  only  the  tres- 
passer, but  all  who  are  passing  or  transporting  along  the 
line.  As  long  ago  as  1852,  it  was  said  by  Judge  Gibson, 
with  the  concurrence  of  all  the  court,  that  a  railway  corpo- 
ration is  a  purchaser,  in  consideration  of  public  accommoda- 
tion and  convenience,  of  the  exclusive  possession  of  the 
ground  paid  for  to  the  proprietors  of  it,  and  of  a  license  to 
use  the  highest  attainable  rate  of  speed,  with  which  neither 
the  person  nor  property  of  another  may  interfere."  Similar 
language  was  used  in  Mulherrin  v,  Delaware,  L.  &  W.  R. 
Co.,  81  Pa.  St.  375.  In  Baltimore  &  O.  R.  Co.  v.  State,  (>2 
Md.  487,  19  Am.  &  Eng.  R.  Cas.  83,  the  court,  per  Irving, 
J.,  said  :  "  A  right  of  way  of  a  railroad  company  is  the  ex- 
clusive property  of  such  company,  upon  which  no  unauthor- 
ized person  has  the  right  to  be  ;  and  any  one  who  travels 
upon  such  right  of  way  as  a  footway,  and  not  for  any 
business  with  the  railroad,  is  a  wrongdoer  and  a  trespas- 
ser." 
'  The  plaintiff  in  this  case  being  upon  the  track,  using  it  for 
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his  own  purposes  as  a  public  his^hway,  the  defendant  did  not 
owe  him  the  duty  of  doing  acts  to  facilitate  his 
trespass  or  to  render  it  safe.  In  the  case  of  Toomey 
V,  Southern  Pac.  R.  Co.,  supra^  it  is  further  said: 
"It  is  to  be  observed  here  that  we  are  not  saying 
that  the  fact  that  he  was  a  trespasser  would  justify 
the  infliction  of  a  willful  or  wanton  injury  upon  him.  It  is 
well  settled  that  the  commission  of  a  trespass  does  not  jus- 
tify the  infliction  of  an  injury  by  way  of  punishment  or  re- 
venge, or  out  of  mere  recklessness.  Nor  are  we  saying  that 
the  railroad  company  is  not  bound  to  use  ordinary  care  after 
seeing  the  dangerous  position  of  a  trespasser.  W  hat  we  say 
is  that  the  company  does  not  owe  to  a  mere  trespasser  upon 
its  track  the  dutv  of  doing  acts  to  facilitate  his  trespass  or 
render  it  safe,  f  n  other  words,  it  is  not  bound  to  provide 
any  particular  kinds  oi  machinery  or  appliances  for  his  bene- 
fit,  or,  when  not  aware  of  his  presence,  to  give  cautionary 
signals  to  notify  him  of  the  approach  of  its  train.'* 

We  think  that  the  law  is  well  settled  that  a  railroad  com- 
pany is  only  liable,  in  the  case  of  the  trespasser  who  has  been 
killed  or  injured  by  its  trains,  for  the  negligenceof 
CMtrikatory  the  defendant's  servants  after  the  trespasser's  pres- 
rriltatTuc  ^"^^  upon  the  tracks  has  been  discovered.  The  facts 
in  this  case  present  no  such  conduct  as  would  con- 
stitute  negligence  on  the  part  of  the  defendant  after  plaintiff's 
presence  was  discovered.  But  suppose  the  defendant's  ser- 
vants to  have  been  guilty  of  some  decree  of  negligence,  still 
the  plaintiff  is  not  entitled  to  recover  if  he  was  guilty  of  con- 
tributory  negligence.  What  is  contributory  negligence? 
"  The  more  approved  statement  of  the  doctrine  of  contribu- 
tory  negligence  is  that  the  person  cannot  recover  for  an  in- 
jury to  which  he  contributed  by  his  own  want  of  ordinary 
care/*  Pierce,  R.  R.,  323,  note  4;  Murphy  v.  Deane,  loi 
Mass.  455;  Baltimore  &  P.  R.  Co.  7'.  Jones,  95  U.S. 439; 
Beers  r.  Housatonic  R.  Co.,  19  Conn.  566;  Neal  v,  Gillett, 
23  Conn.  437  ;  Johnson  v,  Hudson  River  R.  Co.,  20  N.  Y.65, 
73, 6  Duer  (N.  Y.),  633;  Wilds  v,  Hudson  River  R.  Co.,  24 N.  Y. 
430,  29  N.  Y.  315 ;  Grippen  v.  New  York  Cent.  R.  Co.,4oN. 
v.  34;  Carroll  v.  New  York  &  N.  H.  R.  Co.,  i  Duer(N.  Y), 
571  ;  Moore  v.  Central  R.  Co.,  24  N.  J,  Law,  268-284:  R""- 
von  7'.  Central  R.  Co.,  25  N.  J.  Law,  556;  Cleveland,  C.  &  C. 
R.  Co.  T'.  Terry,  8  Ohio  St.  570;  Pendleton  St.  R.  Co.r. 
Stallman,  22  Ohio  St.  i  ;  Cleveland,  C.  C.  &  1.  R.  Co.  v,  Elliott, 
28  Ohio  St.  340,  353,  357;  Baltimore  &  O.  R.  Co.  v,  Whit- 
taker,  24  Ohio  St.  642,  35  Ohio  St.  627:  State  v.  Baltimore  & 
O.  R.  Co.,  24  Md.  84-104;  Freeh  7-.  Philadelphia,  etc.,  R.  Co., 
39  Md.  574:  Railroad  Co.  7-.  Whittington,  30  Gratt.  (Va.).  805, 
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815  ;  Railroad  Co.  v,  Anderson,  31  Gratt.  (Va.),  812  ;  Reeves 
V.  Delaware,  L.  &  W.  R.  Co.,  30  Pa.  St.  454,  464 ;  Harlan  v. 
St.  Louis,  K.  C.  &  N.  R.  Co.,  64  Mo.  480,  65  Mo.  22  ;'  Lake 
Shore  &  M.  S.  R.  Co.  v.  Miller,  25  Mich.  274;  Le  Baron  v.' 
Joslin,  41  Mich.  313;  Wright  v.  Illinois  &  M.  Telegraph  Co., 
20  Iowa,  195  ;  Sherman  v.  Western  Stage  Co.,  24  Iowa,  515  ; 
O'Keefei/.  Chicago,  R.  I.  &  P.  R.  Co.,  32  Iowa,  467;  Carlin 
V.  Chicago,  R.  1.  &  P.  R.  Co.,  37  Iowa,  316;  Murphy  i\ 
Chicago,  R.  I.  &  P.  R.  Co.,  38  Iowa,  539;  Lang  v.  Holiday 
Creek  R.  Co.,  42  Iowa,  677 ;  Railroad  Co.  v.  Hanlon,  53  Ala. 
70;  Railroad  Co.  v,  Copeland,  61  Ala.  376;  Memphis  &  C. 
R.  Co.  V.  Whitfield,  44  Miss.  466-485 ;  Macon  &  W.  R.  Co.  f. 
Johnson,  38  Ga.  409-431 ;  Railroad  Co.z'.  Carroll,  6  Heisk. 347; 
Toledo  &  W.  R.  Co.  v.  Goddard,  25  Ind.  185  ;  Bellefontaine 
R.  Co.  V,  Hunter,  33  Ind.  335-356;  Needham  v,  San  Fran- 
cisco &  S.  J.  R.  Co.,  37  Cal.  409, 419 ;  Robinson  v.  Western  Pac. 
R.  Co.,  48  Cal.  409;  Flemming  v.  Western  Pac.  R.  Co.,  49 
CaL  253;  Deville  v.  Southern  Pac.  R.  Co.,  50  Cal.  383; 
Hearne  v.  Southern  Pac.  R.  Co.,  Id.  482  ;  Aurora  Branch  R. 
Co.  V.  Grimes,  13  111.  585  ;  Knight  v,  Pontchartrain  R.  Co., 
2yL^.  Ann.  462 ;  Daviesf.  Mann,  10  Mees.  &  W.  546;  Bridge 
7'.  Railroad  Co.,  3  Mees.  &  W.  244 ;  Tuff  v.  Warman,  5  C.  B. 
(N.  S.)  573  ;  Radley  v.  London  &  N.  W.  R.  Co.,  L.  R.,  i  App. 
Cas.  754. 

It  has  been  repeatedly  held  on  the  highest  authority  that 
a  person  crossing  a  railroad  track  at  the  regular,  recognized 
crossing  is  compelled  to  use  his  senses  both  of  sight  and 
hearing  for  his  own  protection  ;  and  if  he  fails  to  do  so,  and 
is  injured,  he  is  guilty  of  negligence  that  will  defeat  a  recov- 
ery by  him.  A  person  crossing  a  railroad  track  at  a  regular 
crossing  established  by  the  railroad  company  is  said  to  have  a 
right  or  license  to  do  so;  but  a  person  walking  upon  the  track  of 
the  railroad  company  without  authority,  and  using  it  for  a 
public  highway,  is  held  to  a  much  higher  degree  of  diligence, 
and  takes  a  greater  risk  than  he  who  crosses  the  track  at  a 
regular  crossing^.  In  the  case  of  Chicago,  R.  I.  &  P.  R.  Co. 
7^  Houston,  95  U.  S.  697,  the  court  said  :  "  If,  then,  the  posi- 
tions most  advantageous  for  the  plaintiff  be  assumed  as  cor- 
rect, that  the  train  was  moving  at  an  unusual  rate  of  speed, 
its  bell  not  rung,  and  its  whistle  not  sounded,  it  is  still  diffi- 
cult to  see  on  what  ground  the  accident  can  be  attributed 
solely  to  the  *  negligence,  unskillfulness  or  criminal  intent '  of 
the  defendant's  engineer.  Had  the  train  been  moving  at  an 
ordinary  rate  of  speed,  it  would  have  been  impossible  for  him 
to  stop  the  engine  when  within  four  feet  of  the  deceased. 
And  she  was  at  the  time  on  the  private  right  of  way  of  the 
company,  where  she  had  no. right  to  be.     But,  aside  from  this 
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fact,  the  failure  of  the  engineer  to  sound  the  whistle  or  ringthe 
bell,  if  such  were  the  fact,  did  not  relieve  the  deceased  from  the 
necessity  of  taking  ordinary  precautions  for  her  safet}'.    Neg. 
ligence  of  the  company's  employes  in  these  particulars  was 
no  excuse  for  negligence  on  her  part.     She  was  bound  to  lis- 
ten  and  to  look,  before  attempting  to  cross  the  railroad  track, 
in  order  to  avoid  an  approaching  train,  and  not  to  walk  care- 
lessly into  the  place  of  possible  danger.     Had  she  used  her 
senses,  she  could  not  have  failed  to  hear  and  see  the  train 
which  was  coming.     If  she  omitted  to  use  them,  and  walked 
thoughtlessly  upon  the  track,  she  was  guilty  of  culpable  neg- 
ligence,  and  so  far  contributed  to  her  injuries  as  to  deprive 
her  of  any  right  to  complain  of  others.     If,  using  them,  she 
saw  the  train  coming,  and  j-et  undertook  to  cross  the  track, 
instead  of  waiting  for  the  train  to  pass,  and  was  injured,  the 
consequences  of  her  mistake  and  temerity  cannot  be  cast 
uj>on  the  defendant.     No  railroad  companj^  can  be  held  for  a 
lailure  of  experiments  of  this  kind.     If  one  chooses,  in  such  a 
position,  to  take  risks,  he  must  bear  the  possible  consequences 
oi  lailure."     In  the  case  of  Baltimore  &  P.  R.  Co.  t^.  Jones, 
05  U.  S.  430,  the  court  says:  **  He  was  not  an  infant  nor  «?« 
*.//;A\v.     The  liability  of  the  company  was  conditioned  upon 
I'.c  exercise  of  reasonable  and  proper  care  and  caution  on  his 
laft.     Without  the  latter,  the  former  could  not  arise.    He 
uud  another  who  rode  beside  him  were  the  only  persons  hurt 
upon  the  train.    All  those  in  the  box  car,  where  he  should 
i.ave  been,  were  uninjured.     He  would  have  escaped  also  had 
lie  been  there.     His  injury  was  due  to  his  own  recklessness 
and   folly.     He  was  himself  the  author  of  his  misfortune. 
This  is  shown  with  as  near  an  approach  to  a  demonstration 
UN  anything  short  of  mathematics  will  permit.     The  case  is 
li.us  clearly  brought  within  the  second  of  the  predicates  of 
mutual  neglio^ence  we  have  laid  down."     In  the  case  of  Mich- 
?-an  Cent.  R.  Co.  7\  Campeau,  35  Mich.  468,  Chief  Justice 
i.\HM.KV,  in  rendering  the  opinion,  says :  "The  intestate  does 
is>i  appear  to  have  looked  behind  him  at  all.     Had  he  done 
so.  he   would   have  seen  an  engine  approaching  upon  him 
upon  the  track  he  had  now  stepped  upon,  and  with  such 
^.  o^se  proximity  that,  according  to  the  testimonj'  of  thepnn- 
vipai   witness  lor  the  plaintiff,  it  struck  him  before  he  had 
!.  ken  more  than  live  or  six  steps  on  the  track.    Theplamt- 
:f:  Claimed  that  the  engine  was  going  at  the  time  at  a  speed 
\   I  bidden  by  law  to  be"  run  at  that  point,  and  his  witnesses 
<^ti!^.Kited  the  speed  at  from  25  to  35  miles  an  hour.    He  also 
V  lainud  liiai  the  persons  in  charge  of  the  engine  were  acting 
Tv\  kus^iv,  and   were  rinsring  no  bell  and  giving  no  sig^^*^" 
Ir  ^n  t'.r.s  part  of  the  case,  it  must,  from  the  verdict,  be  as- 
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sumed  that  the  facts  were  as  the  plaintiff  alleged.  But,  ad- 
mitting this  to  be  the  case,  the  utter  want  of  any  foundation 
for  a  cause  of  action  on  the  facts  stated  is  too  plain  to  render 
extended  remarks  necessary  or  profitable.  The  decedent  had 
voluntarily  placed  himself  in  a  position  of  great  danger.  He 
was  making  a  highway  of  a  railway  track,  where  he  had  no 
lawful  right  to  be,  and  upon  which  dangerous  vehicles  were 
constantly  liable  to  pass.  Under  such  circumstances  he  was 
called  upon  to  exercise  more  than  ordinary  care  and  caution 
to  protect  himself  against  danger  which  was  constantly  im- 
minent. Instead  of  this,  he  seems  not  to  have  availed  him- 
self of  any  precaution  whatever.  A  passing  train,  which 
would  have  been  likely  to  prevent  the  rumbling  or  the  bell 
of  another  being  heard,  rendered  the  sense  of  hearing  insuf- 
ficient for  his  protection,  and  added  to  the  necessity  of  look- 
ing about  him  with  vigilance.  When,  under  such  circum- 
stances, a  person  places  himself  upon  a  railroad  track,  with 
an  approaching  engine  in  plain  sight,  and  without  even  tak- 
ing  the  precaution  of  looking  behind  him,  it  is  impossible,  in 
speaking  of  his  conduct,  to  characterize  it  by  anything  short 
of  recklessness.  If  the  plaintiff  can  recover  in  a  case  like 
this,  it  is  plain  that  the  negligence  of  the  injured  party  must 
be  held  immaterial  in  any  conceivable  case.  * 

The  law  as  stated  in  the  above  decisions  is  the  well  settled 
law  of  this  country,  as  declared  by  the  courts  of  the  United 
States,  as  well  as  by  the  weight  of  a  long  line  of  decisions  in 
the  courts  of  the  different  states.  It  is  useless  to  continue 
the  citation  of  cases  wherein  it  is  held  that  a  person  crossing 
a  track  of  a  railroad  company  must  use  his  senses  both  of 
sight  and  hearing  and  any  other  reasonable  care  for  his  own 
protection,  and  if  he  does  not  do  so  he  is  guilty  of  contribu- 
tory negligence,  and  cannot  recover,  although  there  may 
have  been  negligence  in  some  degree  on  the  part  of  the  de- 
fendant ;  and  also  that,  in  the  case  of  the  trespasser  upon  the 
track,  a  much  higher  degree  of  care  must  be  used. 

Now,  what  are  the  facts  in  this  case  upon  this  point  ?  The 
only  evidence  that  the  plaintiff  looked  either  up  or  down 
the  track  to  ascertain  whether  a  train  was  ap- 
proaching or  not  is  found  in  answer  to  a  single  .  ^"*~^^"** 
question  by  his  counsel.  The  plaintiff  was  asked:  '•'•^*  * 
"  Did  you  look  up  and  down  the  track  when  you  were  about 
to  go  on  it  ?  "  The  answer  was  :  "  Yes,  sir.  "  Then  the  ques- 
tion was  asked  plaintiff:  "And  why  could  you  not  see  a 
train  coming  ?  Answer :  **  Because  there  were  cars  on  both 
sides,  and  the  whistle  did  not  blow.  "  The  plaintiff  did  not 
swear  that  he  looked  up  and  down  the  track  after  he  got  upon 
the  track,  but  it   must   be  drawn   from  his  answer  that  he 
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looked  before  he  got  upon  the  track,  and  he  could  not  see  the 
the  train  approaching  because  there  were  cars  on  both  sides 
of  him.  Three  witnesses,  Bowman,  Baca,  and  Sedillo,  testi- 
fied that  they  did  not  see  any  cars  standing  on  the  track. 
But,  if  there  were  cars  standing  at  each  side  of  him  so 
that  he  could  not  sec  a  tram  coming,  he  should  have  looked 
and  listened  after  going  upon  the  track  and  walking  up 
the  track,  where  his  view  would  not  have  been  obstructed 
by  the  cars.  The  plaintiff  did  not  testif v  that  he  looked  back 
after  getting  upon  the  track  to  see  whether  the  train  was 
coming  or  not,  and  the  testimony  certainly  shows  that  he 
neither  looked  nor  listened  for  the  train  after  getting  upon 
the  track.  The  witnesses  Bowman  and  Hatch  testify  that 
they  came  upon  the  track  about  75  yards  north  of  him, -that  he 
was  coming  towards  them,  and  they  saw  the  train  behind  him. 
Bowman  motioned  with  his  arms  to  attract  his  attention,  but  he 
seems  to  have  been  paving  no  attention  whatever  to  their  ef- 
forts to  warn  him  until  the  train  was  almost  upon  him.  The 
})laintifi[*s  counsel  insists  strenuously  that  the  whistle  on  the 
machine  shops  was  blowing  at  the  time  the  plaintiff  was 
walking  upon  the  track,  and,  consequently  he  could  not  hear 
the  rumbling  of  the  train  approaching  him.  If  true,  it  would 
not  relieve  the  plaintiff  from  the  obligation  to  look  and  see 
whether  the  train  was  approaching  or  not.  Had  he  looked, 
he  certainly  would  have  discovered  a  train  approaching  him, 
and  thereby  no  injury  would  have  been  done :  but  he  seems 
to  have  been  guilty  of  gross  neglect,  in  that  he  walked  for  a 
considerable  distance  without  looking  behind  him  at  all. 
Some  witnesses  for  plaintiff  say  that  he  was  upon  the  track 
when  they  came  upon  it,  and  the  train  was  200  j^ards  behind 
him.  Therefore  some  time  elapsed  before  the  train  was  upon 
him.  Some  of  the  witnesses  testify,  also,  that  the  whistle 
upon  the  machine  shop  was  not  blowing  wTien  they  first 
saw  the  plaintiff  walking  upon  the  track.  The  witness  Hatch 
says  that  when  he  and  the  witness  Bowman  came  upon  the 
track  they  heard  the  rumbling  of  the  train,  and  yet  they  were 
75  yards  further  from  the  train  than  was  the  plaintiff  at  the 
time.  This  clearly  shows  the  testimony  of  Bowman  to 
be  the  fact,  when  he  says  that  the  whistle  upon  the  machine 
shop  was  not  blowing  when  he  came  upon  the  track,  and  the 
j)laintiff  was  upon  the  track  before  he  came  upon  it.  The  wit- 
ness Baca  also  says  the  whistle  on  the  machme  shop  did  not 
begin  to  blow  until  the  train  was  from  1 5  to  20  jards from  the 
plaintiff.  The  testimony  shows  that  the  plaintiff,  had  he  been 
using  his  sense  of  hearing,  could  have  heard  the  train  ap- 
proaching from  behind.  That  he  could  have  seen  the  train 
approaching  him  is  undoubted  ;  and  the  only  conclusion  to 
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be  drawn  from  such  testimony  is  that  he  did  not  either  look 
or  listen,  or  that  he  recklessly  remained  on  the  track  after 
knowing  his  danger.  Either  state  of  facts  would  prevent  a 
recovery  by  the  plaintiff  in  this  case.  The  fact  that  the 
plaintiff  was  upon  a  railroad  track  at  all  was  a  notification  of 
danger.  A  railroad  track  is  always  a  dangerous  place  for  a 
person  to  be,  and  they  are  presumed  to  know  that  it  is  so. 
Plaintiff  was  shown  to  have  lived  in  the  neighborhood  of  the 
place  where  the  injury  occurred  for  a  number  of  years,  and 
was  thoroughly  familiar  with  the  situation,  and  the  fact  that 
trains  and  switch  engines  passed  back  and  forth  over  these 
tracks  at  all  hours  of  the  day, — which  the  testimony  clearly 
shows ;  and  the  fact  that  the  blowing  of  the  whistle  upon  the 
machine  shops  was  calculated  to  drown  the  noise  of  the  whis- 
tle of  the  train  or  the  ringing  of  the  bell  would  not  in  any 
manner  relieve  the  plaintiff  from  the  necessity  of  the  use  of 
ordinary  care  at  the  time  he  was  upon  the  track.  He  admits 
that  it  was  so  loud  that  it  would  drown  the  whistle  or  the 
ringing  of  the  bell,  and  therefore  he  was  chargeable  with 
greater  care  and  diligence  to  look  for  the  approaching  train, 
both  behind  and  in  front  of  him,  and  it  was  negligence  on  his 
part  not  to  do  so.  The  testimony  also  shows  that  the  train 
was  running  at  a  very  low  rate  of  speed,  and  therefore  there 
could  be  no  negligence  charged  on  that  account ;  but  it  is 
insisted  that  the  whistle  was  not  blown  nor  the  bell  rung,  as 
required  by  the  ordinance  of  the  town  of  Albuquerque, 
which  was  admitted  to  have  been  in  force  at  the  time  of  the 
accident.  The  fact  that  the  bell  was  not  rung  nor  the  whis- 
tle blown,  however,  even  if  true,  would  not  warrant  a  recov- 
ery by  the  plaintiff,  in  this  case,  as  shown  by  the  evidence 
and  authorities  above  cited;  and  many  other  authorities 
may  be  cited  in  support  of  the  same  position.  It  is  incum- 
bent upon  the  plaintiff  to  prove  his  allegations,  and  to  estab- 
lish the  negligence  of  the  defendant,  before  he  can  recover 
under  any  circumstances ;  and  the  negligence  complained  of 
is  the  failure  to  ring  the  bell,  and  blow  the  whistle,  and  take 
the  necessary  steps  to  stop  the  train.  Plaintiff  himself  testi- 
fies that  the  whistle  was  not  blown,  but  he  is  not  supported 
by  any  other  witness  in  the  case.  The  witness  Bowman 
says  he  did  not  hear  the  whistle  blown  or  the  bell  rung  ;  the 
witness  Hatch  testified  that  he  did  not  know  whether  the 
whistle  was  blown  and  the  bell  rung  or  not ;  the  witness  Baca 
testified  to  the  same  effect ;  and  the  witness  Sedillo  testified 
that  he  did  not  hear  the  alarms  given,  but  later  in  his  testi- 
mony admits  that  he  had  stated  previously  that  he  did  hear 
the  whistle  blown  and  the  bell  rung.  Therefore  the  testi- 
mony for  the  plaintiff  as  to  the  failure  to  blow  the  whistle 
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and  ring  the  bell  is  very  slight  indeed.  But  on  behalf  of 
the  defendant,  the  engineer  testifies  that  the  whistle  was 
blown  and  also  that  the  bell  was  ringing  for  a  long  dis- 
tance before  the  plaintiff  was  struck  by  the  engine.  The 
fireman  testifies  to  the  same  effect,  and  that  he  himself  rung 
the  bell  until  the  plaintiff  was  knocked  from  the  track. 

Now,  what  efforts  were  made  to  stop  the  train  ?    The  en- 
gineer testifies  that  he  did  not  see  the  plaintiff  upon  the  track 
at  all ;  that  a  very  short  time  before  the  train  struck 
MHirr/a«r    P'^^"^^^  ^^^  fireman  called  to  him  that  there  was  a 
Us*Bc«.  nian  on  the  track ;  and  the  engineer  testifies  that 

•*  the  first  thing  I  did  was  to  blow  the  whistle  with 
my  left  hand,  and  grab  the  throttle-valve  with  the  other  and 
applv  the  air.     Question.  What  do  you   mean   by  applying 
I  he  air  ?    Answer.  Setting  the  brakes  and  stopping  the  train. " 
Consequently,  the  witnesses  for  the  defense,  being  the  only 
witnesses  wfio  were  in  a  situation  to  testify  as  to  what  was 
done  to  stop  the  train,  show  by  their  testimony  that  the  air- 
brakes were  applied  immediately,  and  that  it  was  impossible 
as  the  engineer  further  testifies,  to  btow  the  whistle  and  ap- 
'  ply  the  air-brakes  and  reverse  the  engine  at  the  same  time, 
but  that  he  did  all  that  he  could  to  stop  the  train  before  it 
reached  the  plaintiff  after  his  presence  was  discovered.    The 
engineer  further  says  that  the  reason  he  could  not  see  the  plaint- 
iff  was  that  he  was'upon  the  opposite  side  of  the  engine,  and 
that  he  did  not  see  him  at  all  until  he  was  falling  from  the  front 
of  I  he  engine.     The  engineer  also  testifies  that  he  was  looking 
vuit  for  a  train  coming  from  the  other  direction,  which  was 
due  atx>ut  that  time.     There  is  no  proof  that  the  engineer 
did  see  the  plaintiff;  and,  if  it  is  insisted  by  the  plaintiff  that 
the  negligence  of  the  defendant  consisted  in  failing  to  see 
\\\m  in  lime  to  stop  the  train,  it  may  be  replied  that  the  testi- 
mony shows  that  the  plaintiff,  in  walking  up   the  track  wa« 
jkMiietimes  along   the  side  of   the   track,  sometimes  upon  a 
switch  near  bv,  and  sometimes  walking  on   the  main  track. 
The  witness  Baca,  who  was  a  witness  for  the  plaintiff,  testi- 
ried  that  '*  the  old  man  crossed  from  the  switcn  to  the  main 
iraok, "  uix>n  which  the  train  was  coming,  and  had  only  pro- 
vxxMod  a  tow  steps  upon  the  main  track  when  he  was  struck 
Sv  the  eno^me.     The  witness  Sedillo  testified  that  he  saw  the 
vVvl  man  cross  the  track  to  the  west  side,  walk  up  along:  the 
suie  v^:  the  track  some  distance,  and  then  go  upon  the  middle 
ot  the  track,  where  he  was  when  he  was  stnick.    The  law  is 
xxoli  :iio::lovf   that   the  engineer,  in  case  he  discovered  the 
piaintii  u:^v>n  the   track,  had  a  right   to  presume  that  the 
p!a:ni;n  whv>  was  an  adult,  would  use  ordinary  care,  and 
ioavc  the  track  in  time  to  prevent  an  injury  ;  and  especially 
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is  that  true  under  the  testimony  in  this  case,  when  it  is  shown 
that  the  plaintifif  was  on  and  off  the  track  at  different  times ; 
and  if  the  testimony  of  the  witness  Baca  is  true,  and  he  is  a 
witness  for  plaintiff,  the  plaintiff  had  been,  as  the  engine  ap- 
proached near  to  him,  walking  upon  a  switch,  and  crossed 
over  to  the  main  track  just  before  the  train,  so  as  to  get  but 
a  few  steps  before  the  train  struck  him.  If  he  was  seen  upon 
the  switch,  there  was  no  danger  of  injury,  and  the  engineer 
had  no  reason  to  believtf  that  ne  would  step  to  the  main  track 
Just  in  front  of  the  train,  which  he  certainly  did,  without  look- 
ing whether  a  train  was  approaching  or  not.  Therefore  we 
-  see  no  room  for  the  contention,  under  the  evidence,  that  there 
was  negligence  on  the  part  of  the  defendant's  servants  in  that 
they  failed  to  stop  the  train.  The  evidence  certainly  shows 
that  ordinary  diligence  was  used  by  them. 

We  have  endeavored  to  present  fully  the  testimony  in  this 
case,  and  apply  the  law  applicable  to  it,  that  the  assign- 
ments of  error  may  be  the  more  clearly  understood. 
In  the  court  below,  after  the  evidence  was  all  in,  a  wiunji-^wai 
motion  was  made  on  behalf  of  the  defense  that  the  ^[^^  '"*" 
court  instruct  the  jury  to  find  for  the  defendant, 
which  instruction  was  given.  This  is  one  of  the  errors  upon 
which  the  plaintiff  relies  for  the  reversal  of  this  case,  and 
states,  in  argument,  that  the  question  before  the  court  now  is 
not  that  the  plaintiff  was  entitled  to  recover  even  if  the  case 
had  gone  to  the  jury,  but  whether  or  not  the  court  erred  in 
instructing  the  jury  to  find  for  the  defendant.  Juries  in  this 
territory  are  the  judges  of  the  facts,  and  in  all  cases  where 
there  is  a  real  conflict  of  evidence  upon  material  issues  in 
the  case,  where  the  material  issues  are  disputed,  and  the 
testimony  of  witnesses  must  be  weighed  and  their  credibility 
determined,  the  court  certainly  would  not  be  authorized  to 
withhold  from  the  jury  the  determination  of  the  facts  in  such 
cases ;  but  where  the  facts  as  to  material  issues  are  practi- 
cally undisputed,  and  are  therefore  established,  the  law  is 
that  in  case  the  court  is  satisfied  from  the  facts  established 
that  there  is  no  right  of  recovery  in  the  plaintiff,  to  the 
extent  that  the  court  would  be  compelled  to  set  aside  the 
verdict,  the  court  may,  without  error,  instruct  the  jury  to  find 
for  the  defendant.  The  former  rule  that  all  questions  of  fact 
must  be  submitted  to  the  jury,  if  there  is  a  ^'scintilla'*  of 
evidence,  has  been  materially  relaxed,  and  from  the  more 
recent  cases  a  more  liberal  interpretation  of  the  rule  has 
obtained.  In  the  case  of  Chicago,  R.  I.  &  P.  R.  Co.  v.  Hous- 
ton, 95  U.  S.  697,  from  which  we  have  already  above  quoted, 
the  court,  upon  the  state  of  facts  there  presented,  said: 
"  Upon  the  facts  disclosed  by  the  undisputed  evidence  in  the 
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case,  we  can  see  no  ground  for  a  recovery  by  the  plaintiff. 
Not  even  a  plausible  pretext  for  a  verdict  can  be  suggested, 
unless  we  wander  from  the  evidence  into  the  region  of  con- 
jecture and  speculation.  Under  these  circumstances,  the 
court  would  not  have  erred  had  it  instructed  the  jury,  as 
requested,  to  render  a  verdict  for  the  defendant."  In  the  case 
of  Schofield  ik  Chicago,  M.  &  St.  P.  R.  Co.,  114  U.  S.  619,  19 
Am.  &  Eng.  R.  Cas.  353,  the  court  said:  "  It  is  the  settled 
law  of  this  court  that  when  the  evidence  given  at  the  trial, 
with  all  the  inferences  which  the  jury  could  justifiably  draw 
from  it,  is  insufficient  to  support  a  verdict  for  the 
plaintiff,  so  that  such  a  verdict,  if  returned,  must  be  set 
aside,  the  court  is  not  bound  to  submit  the  case  to  the  jury, 
hut  may  direct  a  verdict  for  the  defendant."  Schuylkill  & 
D.  Improvement  &  R.  Co.  v,  Munson,  14  Wall.  (U.  S.)442; 
Pleasants  r.  Fant,  22  Wall.  (U.  S.)  116;  Herbert  v.  Butler,  97 
U.  8.  319;  Bowditch  x/.  Boston,  loi  U.S.  i6;  Griggs  v, 
Houston,  104  U.  S.  553,  8  Am.  &  Eng.  R.  Cas.  359;  Randall 
V,  Baltimore  &  O.  R.  Co.,  109  U.  S.  478,  15  Am.  &  Eng.  R. 
Cas.  243.  Board  of  County  Com'rs  v.  Beal,  113  U.  S.  227; 
,  Bavlis  V.  Travelers  Ins.  Co.,  113  U.  S.  316.  In  Baltimore  k 
iP.  R.  Co.  V.  Jones,  95  U.  S.  439,  it  was  held  that  **  the  plain- 
tiff  was  not  entitled  to  recover.  It  follows  that  the  court 
erred  in  refusing  the  instruction  asked  upon  this  subject. 
If  the  company  had  prayed  the  court  to  instruct  the  jury  to 
return  a  verdict  for  the  defendant,  it  would  have  been  the 
duty  of  the  court  to  give  such  direction,  and  error  to  refuse." 
In  the  case  of  Delaware,  L.  &  W.  R.  Co.  v.  Converse,  139 
U.  S.  469,  which  was  a  case  in  which  it  is  stated  by  the  court 
that  there  was  some  conflict  in  the  evidence  relating  to  cer- 
tain matters  but  certain  facts  were  clearly  establisned,  the 
court  says:  "  It  is  contended  that  the  court  erred  in  not  sub- 
tnitting  to  the  jury  the  issue  as  to  the  defendant's  negligence. 
Undoubtedlv,  questions  of  negligence  in  actions  like  the 
present  are  ordinarily  for  the  jury,  under  proper  instructions 
as  to  the  parts  of  the  law  by  which  they  should  be  controlled. 
But  it  is  well  settled  that  the  court  may  withdraw  a  case 
from  that  body,  and  direct  a  verdict  for  the  plaintiff  or  the 
defendant,  as  the  one  or  the  other  ma}^  be  proper,  where  the 
evidence  is  undisputed,  and  is  of  such  a  conclusive  character 
that  the  court,  in  the  exercise  of  its  judicial  discretion,  would 
be  compelled  to  set  aside  the  verdict  returned  in  opposition 
to  it."  The  judicial. records  of  this  country  show  that,  while 
there  have  been  many  meritorious  cases  upon  this  subject 
presented  to  the  courts,  there  have  also  been  many  cases 
without  merit  which  have  consumed  the  time  of  the  courts 
and  juries  unnecessarily.     It  is  obvious  that  the  rule  as  now 
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laid  down  is  intended  to  place  it  within  the  power  of  the 
courts  to  terminate  frivolous  litigation  whenever,  as  shown 
by  the  evidence,  such  case  may  be  presented.  As  was  said 
in  the  case  of  North  Pennsylvania  R.  Co.  v.  Commercial 
Nat.  Bank,  123  U.  S.  727:  "  It  would  be  an  idle  proceeding 
to  submit  the  evidence  to  the  jury  when  they  could  justly 
find  only  in  one  way."  The  evidence  in  this  case  is  practi- 
cally undisputed.  It  is  clearly  established  that  the  plaintiff 
was  not  crossing  the  track,  but  that  he  was  walking  along 
the  track,  and  it  is  undisputed  that  the  place  where  the  plain- 
tiff was  struck  by  the  engine  was  not  at  a  public  crossing 
where  the  plaintiff  had  a  legal  right  to  be.  The  evidence  for 
the  plaintiff  alone  shows  that  he  was  using  the  track  for  a 
public  highway  at  a  very  dangerous  place  ;  that  he  did  not 
exercise  ordinary  care  and  diligence,  either  by  lookino^  or 
listening  for  the  approach  of  the  train ;  and  these  facts 
are  sufficient  to  constitute  negligence  under  the  decisions  of 
our  courts,  such  as  would  defeat  a  recovery  by  the  plaintiff 
in  this  case.  The  only  question  upon  which  there  is  an}^ 
conflict  of  the  evidence  at  all,  if  there  can  be  said  to  be  any 
conflict,  is  upon  the  question  whether  the  whistle  was  blown 
and  the  bell  rung  or  not;  but,  admitting  that  they  were  not, 
it  would  not  justify  a  recovery  by  the  plaintiff.  The  evidence 
as  to  the  blowing  of  the  whistle  and  the  ringing  of  the  bell 
on  the  part  of  the  plaintiff  is  of  the.most  doubtful  and  uncer- 
tain character,  ana  the  only  positive  evidence  as  to  whether 
the  whistle  was  blown  and  the  bell  rung  is  given  by  the  wit- 
nesses for  the  defendant.  Therefore,  as  the  evidence  stood 
at  the  time  the  court  was  asked  to  instruct  the  jury,  there 
could  be  no  serious  contention  that  a  jury  would  be  justifi- 
able in  inferring  such  negligence  on  the  part  of  the  defendant 
as  would  render  the  defendant  liable  in  the  case.  So  that, 
upon  the  whole  case  as  shown  by  the  testimony,  a  case  was 
presented  that  the  court  was  authorized  to  instruct  the  jury  to 
find  for  the  defendant.  Such  a  case  was  presented  that  a  jury 
would  not  have  been  justified,  from  any  testimony  in  the 
case,  in  inferring  negligence  that  would  "render  the  defend- 
ant liable.  Negligence  is  a  mixed  question  of  law  and  fact, 
but  in  case  the  material  facts  are  undisputed  it  may  become 
a  question  of  law,  and  in  such  case  the  court  may  properly 
direct  the  verdict  as  the  law  requires.  An  examination  of 
the  authorities  as  to  what  constitutes  contributory  negli- 
gence will  show  that,  where  the  plaintiff  fails  to  use  such 
ordinary  care  and  diligence  as  that  o£  looking  and  listening 
for  the  approach  of  a  train,  it  is  held  to  be  negligence  in  law, 
and  will  defeat  a  recovery.  The  plaintiff  was  an  old  man, 
but  there  is  nothing  to  show  that  either  his  sight  or  his  hear- 
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ing  was  defective.  He  was  thoroughly  familiar  With  the 
danger  incident  to  his  position  on  the  track  of  the  defendant. 
He  was  chargeable  with  knowing  that  upon  this  network  of 
tracks  in  the  defendant's  yards  trains  were  passing  continu- 
ally back  and  forth,  day  and  ni^ht;  and  he  is  not  excusable 
if,  b^  his  failure  to  exercise  ordinary  care  and  diligence,  he 
was  injured,  although  the  defendant's  agents  may  nave  also 
been  guilty  of  some  degree  of  negligence.    A  railroad  coni- 

Eany  is  not  required  under  such  circumstances  to  practically 
ecome  the  insurer  of  the  party  injured,  but  rather  he  must 
become  his  own  insurer.  Suppose  this  case  had  gone  to 
the  |ury  upon  the  testimony  disclosed  in  this  record,  and 
the  jury  had  found  for  the  plaintiff;  upon  motion  to  set 
aside  the  verdict  the  court  would  have  been  compelled  to 
sustain  the  motion  for  want  of  evidence  to  support  the  ver- 
dict. That  being  true,  it  was  not  only  the  prerogative  of 
the  court  to  terminate  the  litigation  at  the  earliest  period 
after  the  testimony  was  all  in,  but  it  was  the  manifest  dutr 
of  the  court  to  do  so.  It  is  better  to  terminate  such  a  case 
before  verdict  than  set  it  aside  after  verdict,  where  the  court 
cannot  permit  a  verdict  to  stand.  Hence  we  are  of  the 
opinion  that  the  court  below  did  not  err  in  instructing  the 
jury  to  find  for  the  defendant. 

The  second  assignment  of  error  is  that  the  court  refused 
to  allow  the  plaintiff  to  prove  that  in  the  year  1880,  when 
the  Atchison,  Topeka  &  Santa  Fe  railroad  was 
mL  ^KTor  constructed,  the  track  crossed  an  old  public  high- 
JJI^*  *  way  somewhere  near  the  point  where  the  plaintiff 
was  injured,  and  did  not  provide  a  crossing.  This 
cannot  avail  the  plaintiff  in  this  case.  He. was  not  crossine^ 
the  track,  but  was  traveling  along  the  track.  If  the  railroad 
company  failed  to  provide  a  crossing  where  the  old  road 
was,  that  would  not  justify  the  plaintiff  in  walking  along  the 
railroad  track  in  a  different  direction.  If  there  was  a  road 
there  at  all  in  1880,  it  crossed  the  track  from  east  to  west, 
but  the  plaintiff  in  this  case  was  traveling  along  the  track 
from  south  to  north.  In  any  event  it  could  not  constitute  a 
negligence  on  the  part  of  the  defendant  company  at  this 
time,  II  years  later,  that  would  excuse  the  plaintiff  tor  negli- 

fence  on  his  part.  The  evidence  being  immaterial,  the  court 
id  not  err  in  excluding  such  evidence.  Delaware,  L.  &  W. 
R.  Co.  V.  Converse,  139  U.  S.  476.  Finding  no  error  in  the 
record,  the  judgment  of  the  court  below  is  affirmed. 

O'Brien,  C.  J.  and  Freeman  and  Seeds,  JJ.,  concur.  Lee, 
J.,  did  not  sit  in  this  case. 

Contributory  Negligence  of  Trespassers  on  the  track. — See  posf.  Fatten  v. 
East  Tennessee,  Va.  &  Ga.  R.  Co.,  and  note. 
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East  Tennessee,  Virginia  &  Georgia  R.  Co. 

{Sg  Tennessee^  S7o.) 

Injury  to  Trespasser  on  Track — Train  Breaking  in  Two— Contributory 
Negligence. — Plaintiff's  intestate,  while  walking  upon  a  railroad  tniclc, 
was  overtaken  by  a  freight  train.  He  stepped  aside  until  the  train  passed, 
when  he  returned  to  the  track  and  continued  his  journey.  While  pass- 
ing over  a  bridge  and  waterfall,  the  noise  of  which  prevented  his 
bearing  the  approaching  cars,  he  was  overtaken  and  killed  by  some  de- 
tached freight  cars  which  had  broken  from  the  train  which  had  just 
passed,  and  were  following  the  front  section  by  force  of  gravity  at  a  dis- 
tance of  about  200  yards.  When  the  train  broke  in  two  some  of  the  com- 
pany's servants  were  left  upon  the  rear  section  but  no  one  was  acting  as  a 
lookout  or  gave  warning  of  the  approaching  cars.  //M,  (a)  that  any 
negligence  of  the  company  in  failing  to  use  proper  appliances  and  to  em- 
ploy competent  servants,  which  resulted  in  the  breaking  in  two  of  the 
train,  was  not  the  proximate  cause  of  the  injury ;  (6)  that  the  statutory 
precautions  (Code,  sec.  1166,  subsec.  5)  requiring  persons  on  locomotive 
engines  to  be  on  the  lookout,  have  no  application  to  the  movements  of 
such  detached  cars ;  (c)  that  it  was  the  duty  of  the  company,  even  to  per- 
sons trespassing  on  the  track,  to  station  lookouts  in  such  a  position  on 
the  moving  cars,  that  they  might  have  watched  the  tracks  ahead  of  them 
and  give  warning,  and  the  neglect  of  this  duty  might  render  the  company 
liable  for  the  injuries  ;  (d)  that  it  was  for  the  jury  to  determine  whether 
the  intestate  was  guilty  of  such  contributory  negligence  as  would  prevent 
h\s  recovering  damages ;  (e)  that  the  act  of  intestate  in  going  on  the  track, 
after  the  first  section  had  passed,  without  looking  or  listening,  and  con- 
tinuing; thereon  until  overtaken,  was  negligence,  which  the  jury  should  - 
allow  m  mitigation  of  damages,  even  if  they  should  think  that  it  was  not 
the  proximate  cause  of  the  accident. 

Appeal  from  Washington  Circuit  Court. 

Newton  Hacker  and  Deaderick  &  Epps,  for  appellant. 

Kirke^  Patrick  &  Williams,  for  appellee. 

Lurton,  J. — John  C.  Tipton  was  killed  by  collison  with  a 
train  operated  by  defendant  in  error  while  walking  upon  the 
track.  His  administrator  brought  this  suit  to  re- 
cover damages  for  the  negligent  killing  of  his  in-  ^^^^  •t%uA. 
testate.  A  demurrer  was  filed  to  the  declaration,  and  upon 
argument  was  sustained,  and  the  suit  dismissed.  The  nrst 
count  of  the  declaration  in  substance  alleges  that  the  in- 
testate was  walking  upon  the  track,  about  one  mile  west  of 
Telford  station.  That  he  was  overtaken  bv  a  train  of  freight 
cars  going  west,  and  stepped  aside  untif  the  train  passed, 
when  he  returned  to  the  track,  and  resumed  his  journey  in 
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rear  of  the  train  just  passed.  While  passing  over  a  bridge 
and  waterfall,  and  unconscious  of  the  approach  of  another 
train,  he  was  overtaken  and  killed  by  some  detached  freight 
cars  which  belonged  to  the  train  just  passed.  That  the 
freight  train,  while  going  'down  grade,  had  broken  in  two, 
and  that  the  rear  portion  was  following  the  front  section  by 
force  of  gravity  at  a  distance  of  about  200  yards.  That, 
though  there  were  upon  this  detached  portion  servants  and 
employes  of  the  company',  there  was  no  one  upon  the  look- 
out ahead,  to  give  warning  of  the  approach  of  these  cars,  or 
to  make  an  efltort  to  stop  them  by  putting  down  the  brakes. 
It  charges  that  intestate  was  in  a  position  where  he  could 
have  been  seen  if  there  had  been  any  one  upon  the  front  end 
of  the  detached  cars  and  that  it  was  negligence  not  to  have 
some  one  in  such  position  that  a  person  on  the  track  could 
have  been  seen  and  warned  of  his  danger  or  the  train  stopped. 
A  second  count  charges  that  the  breaking  of  the  train 
into  two  parts  was  the  result  of  defective  machinery  and  un- 
skillful  servants. 

The  demurrer  to  the  second  count  was  properly  sustained. 
The  connection  between  this  accident  and  the  negligence  bj 
which  this  train  became  broken  into  two  parts  is 
wktekltniA*'  too  remote.  Such  negligence,  upon  the  facts 
WM  br»ke«.  Stated,  was  not  the  proximate  cause  of  this  injury. 
As  observed  by  counsel  for  the  railway  company. 
•*  a  proximate  cause  is  indicated  by  a  probable  result,  and 
not  a  result  extraordinary,  or  which'  could  not  have  been  ex- 
pected or  anticipated." 

Does  the  first  count  state  such  a  case  as  entitles  plaintiff 
to  go  to  a  jury  ?  We  agree  with  the  learned  circuit  judge 
m  holding  that  the  statutory  precautions  pre- 
p!tfI«tioBi.  scribed  by  section  11 76,  subsec.  5,  of  the  Code,  do 
not  apply  to  the  movement  of  detached  cars,  such 
as  those  causing  this  death.  The  case  provided  for  by  the 
statute  is  that  of  a  train  pulled  by  a  locomotive,  and  the  pre- 
cautions are  those  required  to  be  observed  bj'  those  servants 
upon  the  engine,  and  have  regard  to  obstacles  on  the  track 
in  front  of  or  ahead  of  the  engine.  The  persons  required 
by  the  Code  to  be  on  the  lookout  is  "  the  engineer,  fireman, 
or  some  other  person  upon  the  locomotive."  He  is  to  be  on 
the  lookout  "  ahead ;"  that  is,  in  the  direction  in  which  the 
engine  is  moving.  The  precautions  to  be  obser\'ed  when 
any  person  or  oSstmction  appears  on  the  track  are  chief!/ 
such  as  can  only  be  found  upon  the  engine.  It  does  not  at 
all  follow  that,  because  the  statutory  precautions  do  not  ap- 
ply to  the  movement  of  cars  detached  as  these,  therefore  the 
railway  company  was  under  no  responsibility  to  take  care 
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that  in  the  movement  of  such  cars  it  did  no  injury  to  per- 
sons upon  its  track.  The  principles  of  the  common  law 
govern  in  cases  not  within  the  purview  of  the  statute. 

The  first  question,  then,  to  be  considered  is  as  to  the  duty 
of  the  railway  company  with  reference  to  the  movement  of 
trains   or  cars  having  no  locomotive  in  front  to 
warn   persons   upon   its    track.      Obviously   if  a  D«tjorcom. 
person    is    seen   upon   the    track,    and    so    near  »»»j»»tor«m 
as  to  be  apparently  in  danger,  the  duty  of  the  ".Vi^JII''* 
company,  irrespective  of  the  statute,  would  be  to  uve. 
do  all  that  was  possible  to  prevent  an  accident,  by 

fiving  an  alarm,  and  stoppmg  the  train ;  and  so  this  court 
as  frequently  said  that  tne  common  law  is  only  re-enacted 
by  one  statute  with  reference  to  the  duty  of  the  company 
when  a  person  or  obstruction  is  seen  on  the  track.  Knowl- 
edge of  the  danger  imposes  the  duty  to  do  all  that  is  pos- 
sible to  stop  the  train  and  prevent  the  accident.  East  Ten- 
nessee, V.  &  G.  R.  Co.  V.  Humphreys,  12  Lea,  (TennJ,  200,. 
1 5  Am.  &  En^.  R.  Cas.  472;  Home  v.  Memphis,  etc.  K.  Co., 
I  Coldw.  (Tenn.),  76;  East  Tennessee,  V.  &  G.  R.  Co.  7v 
Pratt,  85  Tenn.  13.  This  much  is  clear.  But  it  is  argued 
that  the  declaration  does  not  allege  that  the  intestate  was 
seen  on  the  track,  and  that  at  the  common  law  the  duty  to 
do  all  that  is  possible  to  prevent  an  accident  only  arises  with 
reference  to  a  trespasser  upon  the  track  when  such  person  is 
seen  to  be  on  the  track  and  in  danger.  Upon  this  point  the 
declaration  charges  "  that,  while  defendant's  servants  were 
upon  said  detached  portion  of  said  train,  there  was  no  one 
on  the  lookout  ahead  on  the  front  portion  thereof  to  give 
plaintiff's  intestate  warning  of  its  approach,  and  defendant's 
employes  on  said  train  could  have  seen  the  plaintiff's  in- 
testate,  and  ought  to  have  seen  him,  upon  its  track."  While 
this  is  somewhat  vague,  yet  we  understand  it  in  substance  to- 
charge  that  there  were  servants  upon  the  cut-off  cars,  who 
could  have  seen  plaintiff,  if  they  had  been  on  the  lookout. 
When  a  train  is  thus  broken  in  two  by  accident  it  ought  toap- 
pear  that  after  the  breaking  of  the  train  there  were  servants 
upon  the  detached  part,  and  that  there  was  time  sufficient  for 
each  servant  before  the  happening  of  the  accident  to  have  taken 
such  place  and  position  on  the  front  of  the  detached  part  so 
that  tne  track  could  be  watched  ahead.  The  allegations  of 
the  declaration  that  there  were  servants  upon  the  cars 
clearly  meets  the  first  requisition,  and  the  further  allegation 
that  these  servants  "  could  have  seen  the  plaintiff's  intestate,, 
and  ought  to  have  seen  him,"  implies  that  they  were  at  the 
time  of  the  accident  in  such  place  as  to  have  been  able  to 
keep  watch  over  the  track. 
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It  is  not  charged  that  the  deceased  was  upon  the  road  at  a 
public  crossing,  nor  upon  a  part  of  the  road  commonly  used 
by  the  public  as  a  walkway,  and,  therefore,  pre- 
irnmlt/'^  sumably  by  license.  He  must  therefore  be  re- 
garded as  a  trespasser.  But  it  does  not  follow 
that  this  fact  will  preclude  him  from  an  action.  "  The  mere 
fact  that  a  party  is  a  trespasser,"  says  Judge  Cooper  in  East 
Tennessee,  V.  &  G.  R.  Co.  ^.  Fain,  "will  not  prevent  him 
from  recovering  for  injures  negligently  inflicted  by  another, 
which  might  have  been  averted  by  ordinary  and  proper 
prudence  on  the  part  of  the  latter.  And,  therefore,  although 
a  person  be  injured  while  unlawfully  on  the  track  of  a  raiU 
road,  or  while  contributing  to  the  mjury  by  his  own  care- 
lessness or  negligence,  j-et,  if  the  injury  might  have  been 
avoided  by  the  use  of  ordinary  care  and  caution  by  the  rail- 
road company,  the  company  will  be  liable  for  damages." 
12  Lea,  (Tenn.),  41,  19  Am.  &  Eng.  R.  Cas.  102.  A  railway 
company  in  the  operation  of  its  trains  owes  a  duty  to  tres- 
passers without  regard  to  our  -statute.  **The  rule  is,"  says 
Mr.  Wood,  after  a  consideration  of  this  subject  in  the  light 
of  the  decisions,  "that  a  railway  company  is  bound  to  keep  a 
reasonable  lookout  for  trespassers  upon  its  track,  and  is  bound 
to  exercise  such  care  as  the  circumstances  require  to  prevent 
injury."  2  Wood,  Ry.  Law,  1267.  Where  cars  are  feeing  moved 
by  gravitation,  and  therefore  with  comparatively  little  noise, 
we  think  the  duty  quite  clear  that  a  railway  company  should 
have  some  one  on  the  lookout  for  the  purpose  of  warning 

f)ersons  on  the  track.  A  decent  regard  for  the  sanctity  of 
luman  life  would  seem  to  require  that  a  reasonable  watch 
should  be  kept  over  a  track  upon  which  a  train  is  moving, 
and  that  a  person  upon  the  track,  and  near  enough  to  be 
apparently  in  danger,  should  be  warned  of  the  approach 
of  a  train.  If  the  usual  warning  is  ineffective  to  arouse  a 
consciousness  of  danger,  then  the  failure  to  use  every  possible 
means  to  stop  the  train  would  be  inexcusable  negligence. 
The  more  populous  the  neighborhood  in  which  a  train 
is  moving,  the  greater  the  necessity  for  vigilance  in  ob- 
serving the  track;  at  crossings  and  points  where,  by 
license  express  or  implied,  the  track  is  used  as  a  walk- 
way, the  more  imperative  the  duty.  But  the  duty  is  not 
altogether  relaxed  by  the  fact  that  this  injury  probably 
occurred  at  a  point  where  the  public  had  no  right.  \Ve 
think,  upon  the  facts  stated  in  this  case,  that  it  was  negli- 
gence when  this  train  parted  not  to  have  had  some  one 
in  position  to  observe  the  track  and  warn  persons  on  it 
o\  its  approach.  The  duty  of  keeping  a  lookout  we  do 
not  understand  to  rest  alone  upon  our  statute.     This  pro- 
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vision  is,  under  our  decisions,  but  are-enactment  of  the  rule 
at  common  law.  East  Tennssee,  V.  &  G.  R.  Co.  v.  Fain, 
12  Lea,  (Tenn^,  41,  19  Am.  &  Eng.  R.  Cas.  102;  East  Ten- 
nessee, V.  &.  (j.  R.  Co.  V.  Pratt,  85  Tenn.  13.  In  the  latter 
case  Judge  Snodgrass,  in  delivering^  the  opinion  of  the 
court,  said,  in  considering  the  requirement  of  the  Code 
concerning  the  avoidance  of  accidents:     "This  section  im- 

Eoses  no  duty  on  the  railroad  companies  that  would  not 
ave  existed  at  common  law.  The  duty  to  keep  some  one 
on  the  lookout,  sound  the  alarm  whistle  when  any  person, 
animal,  or  other  obstruction  appears  on  this  road,  then 
put  down  brakes,  and  use  every  possible  means  employed 
for  such  purpose  to  stop  the  train  and  prevent  an  acci- 
dent, is  but,  in  other  words,  the  duty  to  watch  the  road, 
warn  any  one  who  appears  on  it  to  get  off  by  such  noise  or 
alarm  as  will  most  effectually  do  this,'*  etc. 

We  have  next  to  consider  whether  the  deceased  was 
guilty  of  such  contributory  negligence  as  should  bar 
a  recovery.  That  it  is  negligence  to  go  upon  a  railroad 
track  without  taking  the  precautions  to  look  and 
listen  is  well  established.  Chicago,  R.  I.  &  P.  R.  ^^-tribotorj 
Co.  V.  Houston,  95  U.  S.  697.  He  is,  as  a  prudent  JewHed!*  * 
man,  bound  to  look  and  listen^  and  take  such 
measures  as  common  prudence,  in  view  of  the  danger  and 
consequences  of  a  neglect  to  do  so,  suggest.  "  This  is  a  rule 
of  law,"  says  Mr.  Wood,  "and  it  is  only  in  exceptional  cases 
that  the  question  as  to  whether  his  neglect  to  take  such  pre- 
caution is  excusable  is  for  the  jury."  2  Wood,  Ry.  Law, 
1304,  1305.  The  authorities  to  this  effect  are  numerous,  and 
are  collected  in  the  work  cited.  It  is  not  charged  in  this 
declaration  that  the  intestate  did  look  or  listen  before  going 
on  the  track  and  resuming  his  journey,  and  this  is  one 
ground  of  demurrer.  Ordinarily  this  would  be  fatal  in  a 
case  not  coming  within  the  letter  of  our  statute,  which  al- 
lows damages  upon  failure  of  the  railway  company  to  ob- 
serve the  precautions  therein  prescribed,  regardless  of  the 
negligence  of  the  party  injured ;  such  negligence  going  only 
in  mitigation  of  damages.  Chesapeake,  0.&  S.  W.  R.  Co.  v. 
Foster,  88  Tenn.  672,  where  all  our  cases  are  reviewed.  The 
case  stated  in  the  declaration  makes  an  exceptional  case, 
and  one  which  should  go  to  a  jury.  The  deceased  stepped 
off  to  permit  the  approaching  train  to  pass  him.  When  it 
had  passed  it  was  not  unreasonable  to  suppose  it  had  all 
passed.  The  duty  to  look  and  listen  when  going  upon  a 
railway  track  is  a  continuing  duty  so  long  as  one  continues 
upon  It,  using  it  as  a  walkway.  The  duty  of  a  person  so 
situated  to  continue  to  look  out  for  himself,   in  view  of  the 
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consequence  likely  to  result  from  inattention,  cannot  be  less 
imperative  than  the  duty  of  the  employes  operating  a  train 
to  look  out  for  him.  The  statute  not  being  applicable,  the 
negligence  of  each  may  appear  equal,  and  in  that  case  there 
can  be  no  recovery.  The  peculiar  circumstances  under 
which  this  intestate  went  upon  the  track,  and  the  fact  stated 
to  account  for  his  failure  to  observe  this  train,  that  he  was 
crossing  a  bridge,  under  which  was  a  waterfall,  the  noise 
of  which  probably  prevented  his  hearing,  alone  prevent  the 
negligence  of  tne  deceased  from  barring  any  recovery. 
The  fact  that  the  deceased  went  on  the  track  without  look- 
ing or  listening",  and  that  he  continued  upon  it  unconscious 
of  danger  until  overtaken  and  run  down,  is  negligence 
which  cannot  be  overlooked,  and  for  this  negligence  he 
cannot  be  entirely  exonerated,  and  this  must  be  allowed  in 
mitigation  of  damage  even  if  the  jury  shall  think  that  it, 
under  the  peculiar  facts  of  this  case,  was  not  the  more 
immediate  cause  of  the  accident.  The  demurrer  must  be 
sustained  as  to  the  second  count,  and  overruled  ^s  to  the 
first.     The  case  will  be  remanded  for  further  pleading. 

Injury  to  Trespassers  on  the  Track.— See  ante,  Clark  7^  Wilmington  k 
W.  R.  Co.  (N.  Car.),  and  note,  pp.  546,  559. 

Contributory  Neglig^ence  of  Trespassers  on  the  Track. — It  is  the  general 
rule  that  one  who  is  guilty  of  contributory  negligence  in  placing  himself 
upon  a  railroad  track  in  front  of  a  moving  train  cannot  recover  damages 
for  an  injury  which  he  may  receive,  especially  where  it  apF>ears  that  the 
servants  of  the  company  used  the  proper  degree  of  diligence  necessary  to 
prevent  the  injury.  Missouri  Pacific  R.  Co.  v.  McKernan,  (Tex.  Nov.  10. 
1891),  17  S.  W.  Rep.  1057. 

Contributory  Nii^Itgence  of  Person  Walking  on  Track  Through  Lon^ 
Cut, — In  Savannah  &  W.  R.  Co.  ik  Meadows,  (Ala.,  Nov.  5.  1891).  10  So 
Rep.  141,  which  was  an  action  against  defendant  company  to  recover  for 
the  alleged  negligent  killing  of  plaintitf's  husband,  it  appeared  that  the 
decedent  was,  at  the  time  he  was  killed,  walking  at  night  along  the  track 
of  defendant  through  a  long  cut  that  could  not  be  used  at  any  place  as  a 
crossing,  in  a  sparsely  settled  neighborhood,  and  was  killed  by  a  trail 
coming  up  from  behind.  Held,  that  the  decedent  was  a  trespasser  when 
he  entered  the  cut,  and  was/^r  se  guilty  of  contributory  negligence. 

Contributory  Negligence  of  Trespasser  Stepping  from  one  Track  to  Another 
and  Run  Chjer.—  ln  Tennis  v.  Interstate  Consolidated  Rapid  Transit  K. 
Co.,  45  Kan.  503,  which  was  an  action  by  an  administrator  against  a  rail- 
way company  for  negligently  killing  his  decedent,  it  appeared  that  the  de- 
cedent was  passing  along  the  double  track  of  the  defendant's  road,  in  a 
westerly  direction,  within  the  limits  of  a  city,  and  discovered  a  train  com- 
ing towards  him,  and,  to  avoid  said  train,  stepped  from  the  track  upon 
which  he  was  w^alking  to  the  one  immediately  north,  and,' before  he  had 
taken  more  than  two  or  three  steps,  was  struck  and  killed  by  the  engine 
of  a  train  goin^  west,  and  the  accident  did  not  occur  in  a  public  street  of 
the  city,  and  the  train  was  not  running  at  an  unusual  rate  of  speed,  or  in 
violation  of  any  ordmance  of  the  city.  A  demurrer  was  sustained  to  the 
evidence  by  the  trial  court.  Held,  that  this  was  not  error.  The  courtsaid  : 
•'  It  is  now  the  settled  rule  in  this  and  other  states,  where  the  plaintiff 
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seeks  to  recover  for  injuries  on  the  ground  of  defendant's  negligence,  that, 
if  the  ordinary  negligence  of  the  plaintiff  directly  or  proximately  contrib- 
Hted  to  the  injury,  he  cannot  recover,  unless  the  injury  was  intentionally 
or  wantonly  caused  by  the  defendant.  Union  Pac.  K.  Co.  z/.  Adams,  33 
Kan.  427,  19  Am.  &  Eng.  R.  Cas.  376,  and  authorities  there  cited.  When- 
ever persons  undertake  to  use  a  railroad  track  as  a  footway,  they  are  sup- 
posed to  do  so  with  full  knowledge  and  understanding  of  its  dangers,  and 
they  assume  the  risk  of  all  its  perils.  Baltimore  &  O.  R.  Co.  v.  State.  62 
Md.  479,  19  Am.  &  Eng.  R.  Cas.  83  ;  McLaren  v.  Indianapolis  &  V.  R.  Co., 
83  Ind.  319,  8  Am.  &  Eng.  R.  Cas.  217;  Jeftersonville,  M.  &  I.  R.  Co.  7'. 
Goldsmith.  47  Ind.  43 ;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Houston,  95  U.  S. 
702 ;  Baltimore  &  P.  R.  Co.  v.  Jones,  Id.  442 ;  i  Thomp.  Neg.  453,  459 ; 
Morrisey  v.  Eastern  R.  Co.,  126  Mass.  377 ;  St.  Louis,  I.  M.  &  S.  R.  Co.  ?/. 
Monday,  49  Ark.  262,  31  Am.  &  Eng.  R.  Cas.  424 ;  Williams  v.  Southern 
Pac.  R.  Co.,  72  Cal.  120;  Philadelphia  &  R.  R.  Co.  v.  Hummell.  44  Pa.  St. 
378.  In  a  recent  case  decided  by  the  supreme  court  of  California,  where 
the  decedent,  while  walking  along  a  railroad  track  without  license,  was 
run  into  and  killed  a  distance  of  150  yards  from  a  crossmg  behind  him. 
from  which  direction  the  train  was  coming,  the  engine  was  in  a  reversed 
position, ^nd  there  was  no  headlight  or  cowcatcher  on  the  tender;  the 
bell  was  not  rung,  nor  was  the  whistle  blown  at  the  crossing,  though  pro- 
vided for  by  statute.  Had  such  signals  been  given,  decedent  would  prob- 
ably have  heard  them,  and  escaped  injury.  He  was  not  seen  by  the  engi- 
■eer  until  after  the  accident.  It  was  held  that  the  decedent  was  a  mere 
trespasser,  to  whom  the  company  owed  no  duty,  and  therefore  it  is  not  li- 
able. Toomey  7^  Southern  Pac.  R.  Co.,  86  Cal.  374.  The  rule  has  been 
stated  by  Judge  Cooley,  in  his  book  on  Torts,  p.  660:  'The  general  duty 
of  a  railway  company  to  run  its  trains  with  care  becomes  a  particular  duty 
to  no  one  until  he  is  in  a  position  to  have  a  right  to  complain  of  the  neg- 
lect. The  tramp  who  steals  a  ride  cannot  insist  that  it  is  a  duty  to  him. 
Neither  can  he,  when  he  makes  a  highway  of  the  railway  track,  and  is  in- 
jured by  the  train.'  It  was  held  in  Iowa  that  a  railroad  company  did  not 
owe  to  trespassers  upon  its  track  such  care  that  an  engineer  was  required 
to  look  out  for  them ;  but,  after  discovering  them,  it  would  be  negligence 
■ot  to  use  every  means  to  avoid  inTlicting  injury.  Masser  ?'.  Chicago,  R. 
I.  &  P.  R.  Co.,  68  Iowa,  602.  We  think,  under  the  facts  in  this  case,  and 
the  great  weight  of  authorities,  the  demurrer  to  the  evidence  was  properly 
sustained." 

CofUribuiory  Negligence  of  Boy  Stepping  from  One  Track  to  Another 
Without  Looking  for  Train, — It  is  contributory  negligence  for  an  intelli- 
gent boy  thirteen  years  old,  upon  seeing  a  train  approaching  upon  a  rail- 
road track  on  which  he  is  walking,  to  step  over  on  another  track  upon 
which  a  train  going  in  the  opposite  direction  has  recently  passed,  without 
looking  backward  to  see  whether  it  has  proceeded  in  that  direction  or  is 
backing  up,  there  being  ample  space  for  safety  on  either  side  of  the  track. 
Meredith  v,  Richmond  &  D.  R.  Co.,  108  N.  Car.  616. 

Contributory  Negligence  of  Deaf  Person  Walkine^  To7vards  Approachin:;: 
Train,--ln  Tyler  v.  Sites*  Adm'r,  (Va.  Dec.  13.  1891).  13  S.  E.  Rep.  97'^, 
the  action  was  brought  to  recover  damages  for  the  death  of  plaintiff's  in- 
testate, who  w^  killed  owing  to  his  being  struck  by  a  locomotive  engine 
while  walking  on  defendant's  track.  The  intestate  was  a  deaf  mute,  and 
had  once  before  received  an  injury  while  on  a  railroad  track,  and  had  been 
repeatedly  warned  about  walking  on  the  railroad.  At  the  place  of  the  ac- 
cident the  view  was  unobstructed  for  nearly  a  mile.  The  intestate  was  n 
strong,  active  man,  thirty-two  years  of  age.  possessed  of  good  eye-sight. 
He  was  walking  directly  towards  the  cars,  on  the  ends  of  'the  ties,  on  the 
side  opposite  the  engineer.     The  engineer  saw  him  until  he  approached 
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within  twenty-five  or  thirty  yards,  when  the  projecting  front  of  the  loco- 
motive intervened.  He  supposed,  howev.er,  tnat  intestate  would  step  oS 
and  made  no  efforts  to  check  the  train.  The  court  held  that  the  deceased's 
own  negligence  was  the  proximate  cause  of  the  injury  and  that  plaintiff 
was  not  entitled  to  recover. 

Boy  Crossing  Track  Just  after  Passage  of  Train  and  Killed  by  Engim 
Following  It, — In  Given *s  AdmV  v.  Kentuckv  Central  R.  Co..  (Ky..  March 
24,  1891),  15  S.  W.  Rep.  1057,  it  appeared  that  plaintiff's  intestate,  a  boj 
nine  years  old,  was  killed  in  passing  over  defendant's  railroad  track  at  a 
place  which  was  neither  a  public  highway  nor  a  usual  crossing  place, 
though  within  the  limits  of  an  incorporated  village ;  that  a  freight  train 
had  just  passed,  and  that  deceased,  without  seeing  the  engine,  and  tender 
which  immediately  followed  it,  running  backward,  went  upon  the  track. 
and  was  killed  ;  that  the  engine  was  not  moving  faster  than  a  man  can 
walk ;  and  that  those  in  charge  of  the  engine,  not  the  regular  engineer. 
but  his  son,  whose  age  was  not  shown,  could  not. see  him  from  the  engine 
because  of  the  tender.  Held,  that  an  instruction  to  find  a  verdict  for  de- 
fendant was  proper. 

Contributory  Negligence--  Woman  Crossing  Trestle. — Plaintiff,  a  wonaan, 
ventured  to  cross  a  trestle  about  200  feet  long,  and  from  which  a  train 
could  be  seen  for  more  than  a  mile.  When  about  half  across  she  heard 
an  approaching  train,  and  instead  of  leaping  off,  which  was  not  perilous, 
she  ran  along  the  trestle  and  was  overtaken  and  struck  just  as  she  reached 
its  end.  The  engineer  testified  that  as  soon  as  he  discovered  her  he 
sounded  the  whistle  and  used  every  means  to  stop  the  train.  Held, 
])laintiff  was  guilty  of  contributory  negligence  and  was  not  entitled  to 
recover.  Louisville,  New  Orleans  &  Texas  R.  Co.  v.  Cooper,  68  Miss. 
368. 

Contributory  Negligence  of  Trespasser  in  Walking  on  Track  Witkmd 
Ij>okingfor  Train. — In  Johnson  v,  Truesdale,  46  Nlinn.  345.  the  evidence 
was  considered  as  showing  conclusively  that  plaintiff  was  guilty  of  negligence 
in  walking^  on  a  railway  track,  where  he  was  a  trespasser,  without  being 
watchful  against  trains  which  might  follow  him.  Hence  the  railroad  com- 
pany was  not  liable  for  an  injury  to  which  such  negligence  of  the  plaintifi 
contributed,  unless  its  own  negligence  was  wanton  or  willful.  The  evidence 
was  also  deemed  insufficient  to  show  such  negligence  on  the  part  of 
the  defendant,  it  appearing  that  the  engineer  gave  proper  signals,  and 
attempted  to  stop  when  it  became  apparent  that  the  plaintiff  would  not  get 
off  the  tracky 

In  Scott  V.  Pennslyyania  R.  Co..  (N.  Y..  Dec  23.  1891),  29  N.  E.  Rep. 
289,  plaintiff's  own  testimony  showed  that  he  looked  both  ways  before  he 
stepped  upon  the  first  track  of  defendant's  road,  and  looked  no  more 
towards  the  west,  from  which  direction  he  knew  an  express  train  was  then 
about  due  and  would  pass  without  stopping  upon  the  third  track.  He 
turned  his  footsteps  towards  the  east  and  proceeded  diagonally  across 
the  tracks  with  his  back  towards  the  west.  He  crossed  the  first  and  sec- 
ond tracks,  walked  between  the  second  and  third  tracks,  not  upon  the 
third  track,  but  so  near  it  that  the  train  coming  up  from  behind  struck  him. 
He  had  on  a  heavy  overcoat  with  the  collar  turned  up  about  his  ears, 
but  the  air  was  still  and  the  rumbling  of  the  train  was  distinctly  heard  by 
others.  Held,  that  the  plaintiff's  contributory  negligene  would  defeat  his 
recovery. 

Contributory  Negligence  in  Going  on  Trestle  When  Train  is  Due^^lf^ 
Philips  7f.  East  Tennessee,  Virginia  &  Georgia  R.  Co.,  87  Ga.,  272, 
it  appeared  that  dece^ed  and  another  woman  had  been  to  a  water 
tank  at  the  other  end  of  a  trestle  in  a  railroad  track,  and  were  on  their 
way    back.     While  on  the  trestle  they  observed  the  train  approaching, 
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but  did  not  commence  to  run  until  the  train  had  passed  the  water  tank,  at 
which  place  they  had  thought  it  would  stop.  The  trestle  was  1 50  yards  long 
and  from  12  to  15  feet  high.  The  deceased  fell  down  and  her  companioti 
tried  to  help  her  up,  but  before  she  could  do  so  she  was  struck  by  the  train 
and  thrown  from  the  track,  while  deceased  was  run  over  and  killed.  The 
train  stopped  with  the  front  driving  wheels  on  her.  lield,  that  it  was  gross 
negligence  on  the  part  of  the  two  women  to  attempt  to  walk  on  such  a  trestle 
near  the  time  when  the  train  was  due,  and  it  appearing  that  the  servants 
of  the  company  did  all  that  was  possible  to  be  done  to  avert  the  injury,  the 
court  did  not  err  in  granting  a  non-suit. 

Contributory  Negligence  in  Walking  Along  Track  With  Knorojledge  that 
Train  is  Approaching* — When  plaintiff,  while  crossing  the  tracks  in  de- 
•fendant's  railroad  yard,  reached  the  last  track,  he  was  stopped  by  a  train 
passing  along  the  same.  He  then  walked  aiongthe  edge  of  the  next  track 
towards  the  rear  of  the  passing  train,  and  was  struck  from  behind  by  another 
train,  which  was  switching  cars.  The  distance  between  the  two  tracks 
was  13  feet.  Plaintiff  saw  the  switching  train  about  150  yards  distant,  be- 
fore he  began  to  walk  along  the  track,  but  he  did  not  again  look  around 
to  see  how  near  it  had  come.  Held,  that  plaintiff  was  guilty  of  contribu- 
tory negligence.  Illinois  Central  R.  Co.  v,  Dick  (Ky.,Feb.  28,  1891),  15 
S.  W.  Rep.  665. 

In  Ivy  V,  East  Tenessee,  V.  &  G.  R.  Co.,  (Ga.,  Nov.  23,  1891),  13  S.  E. 
Rep.  947,  it  was  held  that  considered  all  together,  the  testimony,  con- 
strued fairly  and  naturally,  showed  that,  notwithstanding  the  train  by  which 
the  plaintitif  was  injured  was  running  too  fast  and  that  the  bell  was  not 
rung  in  approaching  the  crossing,  the  injury  did  not  take  place  at  the 
crossing,  but  some  distance  beyond  it,  and  did  not  result  directly  from  the 
company's  negligence  but  from  the  sudden  and  unnecessary  conduct 
pf  the  plaintiff  himself  in  stepping  upon  the  track  immediately  in  front  of 
the  tram,  and  so  near  to  the  locomotive  that  it  was  impossible  to  avoid 
striking  him  after  he  thus  put  himself  in  a  position  of  danger. 

Contributory  Negligence  0/ Person  Standing  Between  Platform  and  Track 
WhiU  Train  Passes, — A  person  standing  within  a  space  of  three  feet  be- 
tween a  railroad  track  and  a  raised  platform  while  a  train  passes,  thinking 
that  there  was  sufficient  room  to  stand  without  being  struck  by  the  cars, 
and  who  is  injured  by  the  passing  train,  is  guilty  of  contributory  negligence, 
and  cannot  recover  for  the  injuries  so  received,  notwithstanding  his  dan- 
gerous position  was  seen  by  the  employes  of  the  railroad  company,  if  the 
complaint  does  not  charge  and  the  evidence  does  not  show  that  the  neg- 
ligence of  the  railroad  company  was  willful  or  wanton.  Esrey  v.  Southern 
Pacific  R.  Co.,  88  Cal.  399. 

Crossing  Track  at  unfrequented  Place — Backing  of  Train. — In  Wood- 
yard  V.  Kentucky  C.  R.  Co.  (Ky.,  Jan,  29,  1891),  15  S.  W.  Rep.  178,  it 'was 
lield,in  an  opinion  by  Chief  Justice  Holt,  that  where  a  person  crossing  a 
railroad  track  at  an  unfrequented  place,  not  a  street,  and  who  is  unseen  by 
those  in  charge  of  the  train,  is  injured  by  the  backing  of  the  train,  the  com- 
pany will  not  be  liable,  although  no  signal  was  given.  The  court  said  r 
"  The  degree  of  care  to  be  exercised  by  those  in  charge  of  a  railroad  train 
must  necessarily  depend  upon  location  and  circumstances.  They  are  not 
ordinarily  required  to  be  upon  the  lookout  for  trespassers,  or  those  who 
have  no  right  to  be  upon  the  track.  They  need  not  anticipate  their  pres- 
ence, and  are  only  required  to  avoid  injury  to  them,  if  they  can  do  so,  upon 
becoming  aware  of  their  peril.  This  rule  is  from  necessity,  and  a  due  re- 
gard for  the  safety  of  the  public  and  human  life,  so  far  modified,  however, 
that  at  places  frequented  by  many  people,  either  by  right  or  permission, 
express  or  implied,  upon  the  part  of  the  company,  and  in  localities  where 
many  are  known  to  be  constantly  passing  and  crossing  the  track,  as  in  a 
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thickly  populated  town,  those  in  charge  of  so  dangerous  an  agena  asa 
moving  railroad  train,  should  be  on  the  watch  for  persons  on  the  track,  and 
warn  them  by  proper  signals  of  their  danger.  This  is  not  required,  however, 
at  places  not  so  frequented  by  the  public,  and  where  persons  cannot  rea- 
sonably be  expected  to  be.  At  such  points  upon  the  track  of  a  railroad,  ii 
IS  entitled  to  the  exclusive  use.  and  others  are  merely  trespassers.  Thi> 
rule  has  been  repeatedly  declared  by  this  court.  In  this  case,  however. 
those  in  charge  of  the  train  did  not  know  of  the  appellant's  peril.  They 
had  no  reason  to  apprehend  it.  He  was  crossing  the  track  just  at  the  rear 
of  the  train,  where  there  was  no  public  crossing,  and  at  an  unusual  place 
They  were  ,not  required  to  anticipate  and  discover  his  peril,  nor  was  ihc 
place  such  that  they  were  required  to  signal  the  movement  of  the  train 
The  appellant  went  upon  the  track  in  very  close  proximity  to  the  rear  (»t 
the  train  and  at  a  point  where  he  had  no  right  to  be ;  and,  while  untor- 
tunate  for  him,  yet  he  has  no  right  to  ask  damages  for  an  injury,  re- 
sulting from  his  own  carelessness,  from  a  party  that  without  fault  inflicted 
it." 

Contributory  Negligence  of  Deaf  Man — Negligence  of  Engineer. —h 
Galveston  H.  &  S.  A.  R.  Co.  v,  Ryon  (Tex..  Feb.  27,  1891),  15  S.  W.  Rep. 
588,  it  was  held  that  a  deaf  man.  who.  without  looking  to  avoid  danger, 
stands  upon  a  railroad  track,  unobservant  of  an  approaching  train,  and  is 
killed,  is  guilty  of  such  contributory  negligence  as  will  prevent  a  recover) 
therefor,  notwithstanding  the  negligenceof  the  engineer  in  failing  to  keep  a 
lookout  for  persons  on  the  track.  The  court  said:  "  We  are  of  opinion  that, 
as  a  matter  of  fact,  at  least,  it  is  negligent  for  one  to  go  upon  a  railroad  track 
and  stand  there  untih  he  is  knocked  off  by  an  engine.  The  fact  that  the 
deceased  was  deaf  made  it  all  the-more  negligent  to  risk  his  life  by  stand- 
ing upon  the  railroad  track  without  exercising  his  sight  to  avoid  danger 
from  an  approaching  train.  The  less  ability  one  has  to  discover  approach- 
ing danger  the  more  careful  he  should  be  in  going  within  its  reach." 

Contributory  Negligence  of  Parents  in  Allowiner  Child  to  Wander  on 
Track.'-ln  WesteVberg  v,  Kinzua  Creek  &  K.  R.  Co.,  142  Pa.  St.  471, it  was 
held  that  parents  in  (permitting  children  of  tender  years  to  wander  where  they 
may  get  upon  a  railroad  track,  are  guilty  of  such  negligence  as  will  prevent 
them  from  recovering  for  their  death  through  the  negligence  of  the  railroad 
company.  The  court  said  :  "A  parent  owes  a  reasonable  duty  of  protec- 
tion to  his  children,  and  cannot  cast  the  whole  of  that  duty  upon  stran- 
gers. If  he  permits  them,  when  of  tender  years,  to  wander  off  in  places  of 
known  danger,  and  by  reason  thereof  an  accident  occurs  to  them,  he  has 
no  just  claim  to  make  others  bear  the  consequences  of  his  own  neglect. 
We  have  a  number  of  cases  in  which  this  principle  has  been  enforced.  In 
Philadelphia*  R.  R.  Co.  v.  Hummell.  44Pa.  St.  375.  it  was  said  that  children 
of  a  tender  age  cannot  be  upon  a  railroad  track  without  a  culpable  viola- 
tion of  duty  by  their  parents  or  guardians.  In  Philadelphia  &  R.  R.  Co. p. 
Long.  75  Pa.  bt.  257,  it  was  said  by  Agnew.  C.  J. :  *  To  suffer  a  child  to 
wander  in  the  street  has  the  sense  of  permit.  If  such  permission  or  suf- 
ferance exists  it  is  negligence.'  To  the  same  point  is  Caulev  v.  Pittsburg, 
C.  &  St.  L.  R.  Co..  95  Pa.  St.  398,  2  Am.  &  Eng.  R.  Cas.  4:  and  see.  also,  Gil- 
lespie V.  McGowan.  icx)  Pa.  St.  144.  Hydraulic  Works  Co.  v.  Orr.  83  Pa. 
St.  332.  was  much  relied  upon  by  plaintiffs,  but  is  not  in  point.  In  that  case 
the  child  was  injured  by  the  fall  of  a  heavy  platform,  which,  when  not  in 
use.  rested  in  an  upright  position  against  a  wall,  yet  so  evenly  balanced  as 
to  fall  down  with  a  slight  touch.  It  was  desi|;nated  as  a  *  dangerous  trap 
in  the  opinion  of  the  court.  Neither  the  children  nor  their  parents  had 
anything  to  put  them  on  their  guard  against  this  danger:  But  the  track 
of  a  railroad  is  always  a  place  of  danger  and  is  known  to  be  such  by  every 
one.  Aside  from  this,  Hydraulic  Works  Co.  ?».  Orr.  as  was  said  in  Gilles- 
pie v.  McGowan.  supra,  '  is  authority  only  for  its  own  facts.'  " 
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Proof  of  Xtgligencc—  When  Sufficient  to  Oi'erconie  Defense  of  Contribu- 
tory Negligence. — In  qn  action  for  the  death  of  a  person  killed  while  walk- 
ing on  a  railroad  track,  where  defendant  was  not  shown  to  have  discov- 
ered the  danger  of  decedent  in  time  to  have  avoided  the  injury  by  the 
exercise  of  due  care,  and  that  such  care  was  not  exercised,  the  proof  that 
defendant's  train  was  running  at  a  high  rate  of  speed  within  the  corporate 
limits  of  a  city  having  no  ordinance  regulating  speed  of  trains ;  that  the 
<*ngine  carried  no  headlight,  though  after  dark;  that  the  engineer  failed 
10  blow  his  whistle  or  ring  the  bell  on  approaching  the  crossing,  a  short 
distance  behind  and  away  from  which  decedent  was  walking  at  the  time 
of  the  accident,  as  required  by  Code,  §  1144 — is  not  sufficient  to  overcome 
the  defense  of  contributory  negligence.  Savannah  <i  W.  R.  Co.  v.  Mead- 
ows (Ala.,  Nov.  5.  1891),  10  So.  Rep.  141. 

Contributory  Negligence  no  Defense  where  Conduct  of  Engineer  Was 
Reckless. — In  an  action  to  recover  damages  for  the  killing  of  plaintiff's  in- 
testate by  the  defendant  railroad  company,  the  evidence  showed  that  the 
t.'ngineer  discovered  deceased  about  midway  of  a  trestle  one  hundred  feet 
long,  when  the  train  was  from  four  to  six  hundred  yards  from  deceased, 
and  that  the  train  could  have  been  stopped  within  that  or  less  distance  had 
the  trainmen  acted  promptly,  and  that,  after  the  discovery,  the  engineer 
acted  upon  the  presumption  that  the  deceased  could  reach  the  end  of  the 
trestle  in  safety,  and  did  not  attempt  to  stop  until  deceased  attempted  to 
retrace  his  steps.  Held,  that  the  conduct  of  the  engineer  was  reckless  and 
wanton,  and  would  justify  a  verdict,  notwithstanding  that  deceased  was  a 
trespasser  and  guilty  of  contributory  negligence.  Central  R.  &  B.  Co.  v, 
Vaughan  (Ala.,  June  18,  1891),  9  So.  Rep.  468. 

When  Charge  as  to  Contributory  Negligence  is  Irrelevant, — In  an  action 
10  recover  damages  for  the  death  of  a  person  killed  while  walking  along  a 
railroad  trestle,  a  charge  that  if  decedent  went  upon  the  trestle  without 
IiX)king  and  listening  for  approaching  trains,  she  was  guilty  of  contribu- 
tory negligence,  is  irrelevant,  since  she  was  a  trespasser  and  no  amount  of 
prudence  in  attempting  to  walk  across  the  trestle  would  change  her  atti- 
tude as  such.  Glass  v.  Memphis  &  C.  R.  Co.  (Ala.,  Nov.  10,  1891),  10  So. 
Rep.  215. 

Evidence  as  to  Habits  of  Person  Killed, — In  an  action  for  the  death  of  a 
person  killed  while  walking  on  a  railroad  track,  evidence  of  the  habits  of 
deceased  in  regard  to  trains  and  whether  they  were  those  of  a  prudent 
and  careful  person,  is  inadmissible.  Glass  v,  Memphis  &  C.  R.  Co.  (Ala., 
Nov.  10,  1891),  10  So.  Rep.  215. 


NOYES 

Southern  Pacific  R.  Co. 

(California  Supreme  Court,  December  12^  i8gi!) 

Injury  to  Parson  on  Track— Contributory  Negligence— Question  for  Jury.*- 
Plaintiff's  intestate  was  employed  by  a  contractor  of  the  defendant  com- 
pany at  its  do  ks.  The  greater  part  of  the  men  so  employed  were  com- 
pelled to  go  to  and  from  their  work  by  walking  along  defendant  s  tracks. 
there  being  no  other  means  of  reaching  the  docks.  There  were  two  tracks 
reaching  the  docks,  laid  in  a  narrow  place  between  an  abrupt,  steep  bluff 
and  the  sea,  the  width  of  the  roadway  not  being  more  than  sufficient  to 
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accommodate  the  tracks.  At  the  time  of  the  accident  intestate  was  going 
to  his  work  and  had  knowledge  that  two  locomotives,  one  on  each  track. 
would  shortly  follow  him  in  the  same  direction.  While  intestate  and  his 
fellow  laborers  were  travelling  on  the  narrow  part  of  the  road  they  were 
warned,  by  the  sound  of  its  bell,  of  the  approach  of  an  engine  on  one  of  the 
tracks.  At  the  same  time  they  saw  an  engine  u|x>n  the  other  track  almost 
upon  them,  approaching  without  warning  and  at  full  speed.  It  was  per- 
ceived that  the  engines  were  approaching  at  such  rates  of  speed  as  would 
frobably  bring  them  together  at  the  moment  of  passing  the  workmen, 
ntestate,  to  save  himself,  attempted  to  escape  by  crossing  the  track 
towards  the  space  at  the  foot  of  the  bluff,  and  in  so  doing  one  of  the  en- 
i^ines  struck  and  killed  him.  Heid,  that  the  questions  of  defendant's  neg- 
ligence and  deceaseds  contributory  negligence  should  have  been  left  to 
the  jury,  and  it  was  error  for  the  court  to  grant  a  non-suit. 
Harrison  and  McFarland,  JJ.,  dissenting. 

In  bank.    Appeal  from  Contra  Costa  Superior  Court. 

Action  for  wrongful  death.  From  the  judgment  of  the 
court  below  directing  a  nonsuit  plaintiff  appeals.  For  ab- 
stract of  former  hearing  see  45  Am.  &  Eng.  K.  Cas.  59. 

Hairy  CMcPike  and  D.  Af.  Dclmas,  for  appellant. 

L,  D.  McKisick  and  Fred  B.  Lake  {H.  S,  Brown,  of  counsel), 
for  respondent. 

Beatty,  C.  J.— This  is  an  action  brought  by  the  adminis- 
trator  of  one  De  Mattos  to  recover  damages  for  causing  his, 
r«M  suietf.  death.  The  plaintiff  was  non-suited  by  the  superior 
court,  and  his  appeal  from  the  judgment  presents 
twq  Questions:  First,  d\A  the  evidence  introduced  by  the 
plaintiff  in  the  superior  court  make  out  2i prima  facie  case  of 
negligence  on  the  part  of  the  defendant  ?  and  if  so,  second, 
did  such  evidence  show  that  De  Mattos  was  himself  guilty  of 
contributory  negligence?  The  following  brief  statement  of 
the  facts  which  the  evidence  on  the  part  of  the  plaintiff 
proved,  or  strongly  tended  to  prove,  is  extracted  from  ihe 
brief  of  his  counsel,  and  is  in  every  particular  sustained  bv 
the  record:  "On  the  26th  day  ot  July,  1886,  the  deceased. 
Manuel  F.  De  Mattos,  was  run  over  and  killed  by  an  engine 
on  dcfendant*s  road  near  Port  Costa.  At  and  for  many  years 
before  that  time  the  defendant  owned  and  operated  a  railroad 
running  from  Port  Costa  along  the  margin  of  the  Straits  of 
Carquinez,  in  a  southerly  direction.  At  some  distance  south- 
erly from  Port  Costa,  on  the  line  of  the  road,  were  located 
certain  extensive  grain  warehouses,  called  the  "Nevada 
Docks."  There  was  a  double  track  running  from  Port  Costa 
to  these  docks — one  the  main,  and  the  other  the  switch, 
track.  Going  from  Port  Costa  to  the  docks,  the  main  track 
is  on  the  right,  and  the  switch  on  the  left,  hand.  The  width 
of  the  roadway  is  not  more  than  sufficient  to  accommodate 
the  two  tracks,  being  only  twenty-four  feet.     On  the  right, 
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and  but  four  feet  from  the  end  of  the  ties  of  the  main  track, 
rises  an  abrupt  steep  bluff,  at  the  foot  of  which  was  dug  a 
drainage  ditch,  while  on  the  left  the  ties  projected  to  the 
water's  edge.  Mr.  Edgar  De  Pue  had  been  for  more  than 
two  years  ene^aged  by  the  defendant  as  a  contractor,  to  load 
and  unload  their  cars  at  these  docks,  employing  at  times  in 
this  business  as  many  as  one  hundred  men.  To  facilitate  the 
operation  of  loading  and  unloading  the  cars,  the  defendant 
had  been  in  the  habit  of  sending  daily  two  locomotive  en- 

fines  from  Port  Costa  to  the  docks.  On  their  way  to  the 
ocks  these  engines  were  accustomed  to  carry  some  of  the 
hands  engaged  in  loading  and  unloading,  but  by  far  the 
larger  part  of  the  force  daily  found  its  way  from  Port  Costa 
to  the  docks,  and  back  again,  after  their  day's  labor,  by 
walking  along  the  space  between  the  tracks.  There  was  no 
road,  and  no  means,  except  by  the  railroad  track,  to  reach 
the  docks  from  Port  Costa.  The  deceased,  De  Mattos,  was 
one  of  the  men  thus  employed  by  Mr.  De  Pue.  In  the  early 
morning  of  the  26th  day  of  July,  1886,  a  crew  of  men,  under 
the  supervision  of  Mr.  De  Pue,  started  from  Port  Costa  for 
their  work  at  the  docks.  Two  locomotive  engines  were,  as 
usual,  to  accompany  them  from  Port  Costa.  Some  of  the 
men,  and  Mr.  De  Pue  himself,  clambered  upon  the  engines 
for  a  ride,  but  the  larger  number — some  nineteen  or  twenty, 
including  their  foreman,  Mr.  Angle — started  on  foot  upon 
the  track  in  advance  of  the  engine.  They  had  gone  but 
a  short  distance  when  the  engine  on  the  switch  track 
started  behind  them,  following  them  at  a  very  moderate  rate 
of  speed.  The  engine  on  the  main  track  with  Mr.  De  Pue 
aboard  was  the  last  to  leave  Port  Costa,  and,  whether  to  make 
up  for  lost  time  or  for  some  other  less  pardonable  cause,  pro- 
ceeded on  its  course  at  full  speed.  De  Mattos  was  among 
the  men  who  had  started  afoot,  ahead  of  the  engines,  and  who 
were  travelling  towards  the  docks  along  the  accustomed  path 
between  the  tracks.  While  they  were  thus  travelling  on  a 
narrow  part  of  the  road,  where  the  switch  traqk  came  up  to 
the  water's  edge,  and  the  main  track  was  but  a  few  feet  from 
the  abrupt  bluff  on  the  other,  they  were  warned,  by  the  sound 
of  its  bell,  of  the  approach  of  the  engine  on  the  switch  track. 
Turning,  they  beheld  it  approaching  at  a  distance  of  about 
forty  yards  :  but  at  the  same  time  they  saw  the  engine  on  the 
main  track,  almost  upon  them,  approaching  without  warning 
and  at  full  speed.  As  the  main  engine  was  coming  at  full 
speed,  a  glance  sufficed  to  show  that  it  would,  in  a  moment, 
be  abreast  of  the  switch  engine,  and  thus  the  whole  space  of 
the  roadway  between  the  bluff  and  the  water  would  be  cov- 
ered by  them.     The  danger  of  their  position  flashed  at  once 
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upon  the  mind  of  every  man.  On  one  side  was  the  water; 
ou  the  other  side  the  high  bluff.  To  use  the  expressive  laii- 
guao^e  of  the  foreman,  *  The  men  did  not  have  much  time  to 
think,  and,  in  a  moment  of  desperation,  they  took  the  best 
course  they  thought  possible  *  to  escape  impending  death. 
One  of  the  men  *  jumped  on  top  of  the  rocks  in  the  water,' 
and  was  fortunate  enough  to  escape  without  more  than  some 
injuries  to  his  legs.  Anothertriea  the  dangerous  experiment 
of  remaining  standing  between  the  tracks,  and  allowing  the 
engines,  which  were  running  abreast,  to  pass  him.  He  was 
struck  by  one  of  the  engines  as  it  passed,  but  not  so  as  to 
cause  him  any  great  injury.  Others  sought  to  escape  bv 
running  to  the  space  at  the  foot  of  the  high  bluff.  Of  these 
was  De  Mattos,  and,  as  he  was  running  for  his  life  across  the 
main  track,  the  engine  struck  him,  ran  over  him,  and  killed 
him." 

Such  being  the  case,  it  should  have  been  left  to  the  jury  to 
decide  from  the  evidence  whether,  as  matter  of  fact,  there 
was  negligence  on  the  part  of  the  defendant,  or  con- 
NeriivcBMA  tributory  negligence  on  the  part  of  De  Mattos.  It 
'■a"***'*'  cannot  be  held  as  a  legal  conclusion,  upon  such  a 
statement  of  facts,  that  De  Mattos  was,  or  that  the 
defendant  was  not,  guilty  of  negligence.  The  judgment  and 
order  are  reversed,  and  cause  remanded. 

We  concur:  DeHaven,  J.;  Garoutte,  J. 

We  dissent :  Harrison,  J.;  McFarland,  J. 

Paterson,  J. — I  concur  in  the  judgment.  In  the  former 
decision  it  was  said  :  "  The  same  facts  which  show  that  the 
deceased  was  negligent  show  also  that  the  employes  of  re- 
spondent were  not  guilty  of  negligence."  Upon  further  con- 
sideration  of  all  the  evidence,  I  am  not  prepared  to  say  as 
matter  of  law  that  the  engineer  in  charge  of  the  engine  on 
the  main  track,  with  his  knowledge  of  all  the  circumstances, 
was  not  ne<:fligent  in  running  at  a  rate  of  speed  which  would 
bring  the  locomotives  together  at  the  narrow  part  of  the  road 
where  the  men  were  travelling.  The  question  is  not,  "How 
would  I  act  were  I  juror?"  but  whether  there  is  any  evi- 
dence at  all  from  which  inferences  may  be  drawn  in  support 
of  or  against  the  charge  of  n'^gligence.  Speaking  of  non-suit, 
the  court  in  Wilson  v.  Southern  Pacific  R.  Co.,  said :  "  But 
where  negligence,  as  the  essential  element  in  the  case,  is  dis- 
puted, and  the  evidence  of  it  is  conflicting,  or  consists  of  cir- 
cumstances from  whiclf  the  inferences  may  be  drawn  for  or 
against  it,  it  is  the  province  of  the  jury  to  determine,  under 
instructions  by  the  court,  whether  the  evidence  establishes  it 
as  the  proximate  cause  of  the  injury  complained  of."    62  Cai. 
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172,  7  Am.  &  Eng.  R.  Cas.  401.  Whether  the  engineer  was 
guilty  of  negligence,  and  whether  the  deceased  was  guilty  of 
contributory  negligence,  under  the  rule  stated  and  under  the 
evidence,  cannot  be  determined  as  matter  of  law,  but  should 
be  submitted  to  the  jury,  with  proper  instructions  from  the 
court 


Charlotte,  Columbia  &  Augusta  R.  Co. 

V. 

GiBBES. 

{142  United  Statesy  386:) 

Railroad  Commission  —Compelling  Railroad  Companies  to  Bear  Expenses 
—Constitutional  Law. — A  statute  (ctiap.  40,  Gen.  St.  S.  Car.,  1882),  provid- 
ing that  tlie  entire  salaries  and  expenses  of  the  state  railroad  commission 
shall  be  borne  by  the  corporations  owning  or  operating  railroads  within 
the  state,  according  to  their  gross  income  proportioned  to  the  nujnber  of 
miles  of  road  in  the  state,  is  not  in  conflict  with  the  provision  in  the  four- 
teenth amendment  to  the  constitution  of  the  United  States,  that  a  state 
shall  not  "  deprive  any  person  of  life,  liberty,  or  property,  without  due 
process  of  law ;  nor  deny  to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws."    Affirming  31  Am.  &  Eng.  R.  Cas.  464. 

Private  Corporations  are  Persons  within  the  meaning  of  the  fourteenth 
amendment  to  the  constitution  of  the  United  States. 

In  error  to  the  Supreme  Court  of  the  state  of  South  Caro- 
lina. 

The  plaintiff  below  and  in  error,  the  Charlotte,  Columbia 
&  Augusta  Railroad  Company,  is  a  corporation  existing 
under  the  laws  of  the  states  of  North  Carolina,  South  Caro- 
lina, and  Georgia.  Its  road  and  other  property  are  situated 
in  the  county  of  Richmond,  Ga.,  and  in  the  counties  of 
Aiken,  Edgefield,  Lexington,  Richland,  Fairfield,  Chester, 
and  York,  S.  C,  and  in  the  county  of  Mecklenberg,  N.  C. 

By  the  legislature  of  South  Carolina  a  general  railroad 
law  was  passed  in  1878,  prescribing  numerous  provisions  for 
the  regulation  and  government  of  railroads  in  that  state. 
That  law,  as  amended  in  some  particulars,  was  incorporated 
as  chap.  40  in  the  General  Statutes  of  the  state  in  1882.  It 
provides  for  the  appointment  by  the  governor  of  three  rail- 
road commissioners,  charged  to  see  to  the  enforcement  of  its 
various  provisions,  each  of  whom  is  to  receive  a  salary  of 
$2,000  a  year,  to  be  paid  out  of  the  treasury  of  the  state  in 
the  manner  provided  by  law  for  the  salaries  of  other  state 
officers ;  ana  also  that  "  the  entire  expenses  of  the  railroad 
commission,  including  all  salaries  and  expenses  of  every 
kind,  shall  be  borne  by  the  several  corporations  owning  or 
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operating  railroads  within  this  state  according  to  their  gross 
income,  proportioned  to  the  number  of  miles  in  the  state,  to 
be  proportioned  by  the  comptroller  general  of  the  state, 
who,  on  or  before  the  first  day  of  October  in  each  and  every 
year,  shall  assess  upon  each  and  every  corporation  its  just 
proportion  of  such  expenses  in  proportion  to  its  said  gross 
income  for  the  current  year  ending  on  the  30th  day  of  June 
next  preceding  that  on  which  the  said  assessment  is  made; 
and  the  said  assessment  shall  be  charged  up  against  the  said 
corporations,  respectively,  under  the  order  and  direction  ot 
the  comptroller  general,  and  shall  be  collected  by  the  several 
county  treasurers  in  the  manner  provided  by  law  for  the  col- 
lection of  taxes  from  such  corporations,  and  shall  be  paid  by 
the  said  county  treasurers,  as  collected,  into  the  treasury  of 
the  state  in  like  manner  as  other  taxes  collected  by  them  for 
the  state." 

For  the  fiscal  year  of  1883  the  plaintiff  was  charged  on  the 
books  of  the  county  treasurer  of  Richland  county,  in  South 
Carolina,  with  the  sum  of  $987.75,  being  the  amount  assessed 
as  a  tax  against  that  company  as  its  entire  proportion  of  the 
salaries  and  expenses  of  the  railroad  commissioners  of  the 
state,  and  being  its  proportion  for  all  the  counties. 

The  plaintiff,  deeming  the  same  to  be  unjust  and  illegal. 
paid  the  same  under  protest,  and  instituted  the  present  suit, 
under  a  law  of  the  state,  to  obtain  a  judicial  determination 
that  it  was  wrongfully  and  illegally  collected,  and  the  certif- 
icate of  the  court  that  it  should  be  refunded. 

In  its  complaint  it  alleges  that  the  tax  is  illegal  because 
assessed  in  proportion  to  the  gross  income  of  the  plaintiff, 
instead  of  being  in  proportion  to  the  value  of  its  property; 
and  because  its  imposition  is.in  conflict  with  the  constitution 
of  the  state  in  several  particulars  mentioned  ;  and  also  in 
violation  of  the  fourteenth  amendment  of  the  constitution  of 
the  United  States,  by  which  each  state  is  forbidden  to  de- 
prive any  person  of  property  without  due  process  of  law,  or 
to  deny  to  any  person  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws,  in  this:  that  the  act  and  amendments 
authorizing  it  require  railroad  companies  of  the  state,  exclus- 
ively, to  pay  the  salaries  and  expenses  of  three  state  oflBcers, 
no  other  persons  in  the  state  being  required  to  contribute 
any  portion  of  the  same  and  require  them  to  pay  a  tax  of  a 
nature,  character,  and  amount  not  required  of  other  corpo- 
rations and  persons  within  the  jurisdiction  of  the  state. 

The  attorney  general  of  the  state  appeared  for  the  treas- 
urer of  Richland  county,  and  admitted  that  that  officer, 
under  the  order  and  direction  of  the  comptroller  general  of 
the  state,  had   collected   of  the  plaintiff  the  sum  claimed 
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($987.75)  as  the  just  proportion  of  the  entire  expenses  of  the 
railroad  commissioners  of  the  state,  assessed  upon  that  cor- 
poration by  him,  and  also  the  sum  of  $24.70,  being  the  amount 
.  of  costs  and  penalties  charged  against  it  by  his  direction,  and 
that  the  same  were  paid  under  protest;  denying,  however, 
that  the  laws  under  which  the  amount  was  assessed  against 
the  plaintiff  and  collected  were  unconstitutional  and  void,  or 
that  the  same  was  illeo^ally  and  wrongfully  collected. 

The  constitution  of  South  Carolina  declares  that  "all 
property  subject  to  taxation  shall  be  taxed  in  proportion  to 
its  value,"  and  that  its  legislature  "shall  provide  by  law  for 
a  uniform  and  equal  rate  of  assessment  and  taxation,  and  shall 
prescribe  such  regulations  ^s  shall  secure  a  just  valuation  for 
taxation  of  all  property,"  with  certain  specified  exceptions 
not  affecting  the  questions  presented. 

The  case  was  heard  hy  the  court  of  common  pleas  for 
Richland  county,  and  by  its  decree  the  validity  of  the  assess- 
ment and  tax  was  sustained,  and  the  complaint  dismissed. 
On  appeal  to  the  supreme  court  of  the  state  the  judgment 
was  affirmed,  and  to  review  that  judgment  the  case  is  brought 
here  on  writ  of  error. 

Linden  Kent,  for  plaintiff  in  error. 

Win.  E.  Earle  and  N.  L.  Jeffries,  for  defendant  in  error. 

Field,  J. — Notwithstanding  the  several  objections  taken 
in  the  complaint  to  the  assessment  and  tax  upon  the  railroad 
companies  to  meet  the  expenses  and  salaries  of  the 
railroad  commissioners,  the  argument  of  counsel       JreMatwi 
on  the  hearing  was  confined  to  the  supposed  con- 
flict of  the  laws  authorizing  the  tax  with  the  inhibition  of  the 
fourteenth  amendment  of   the  constitution   of   the    United 
States.    All  other  objections  were  deemed  to  be  disposed  of 
by  the  decision  of  the  supreme  court  of  the  state  that  the  • 
laws  complained  of  are  not  in  conflict  with  its  constititution. 

The  property  of  railroad  companies  in  South  Carolina  is 
subjected  by  the  general  law  to  the  same  tax  as  similar  prop- 
erty of  individuals,  in  proportion  to  its  value,  and  like  con- 
ditions of  uniformity  and  equality  in  its  assessment  are  im- 
posed. The  further  tax  laid  upon  them  to  meet  the  expenses 
and  salaries  of  the  railroad  commissioners  is  not  in  propor- 
tion to  the  value  of  their  property,  but  according  to  their 
gross  income,  proportioned  to  the  number  of  miles  of  their 
roads  in  the  state.  This  tax  is  stated  to  be  beyond  any  which 
is  levied  upon  other  corporations  to  meet  an  expenditure  for 
state  officers,  and  therefore,  it  is  contended,  constitutes  an 
unlawful  discrimination  against  railroad  corporations,  impos- 
ing an  unequal  burden  upon  them,  in  conflict  with  the  con- 
stitutional  amendment   which   ordains   that   no   state   shall 
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deny    to  any  person    the    equal    protection    of    the   laws. 

Private  corporations  are   persons,  within  the  meaning  of 

the  amendment.     It  has  been  so  held  in  several  cases  by  this 

court.  Santa  Clara  Co.  v.  Southern  Pac.  R.  Co., 
'^••••'-  118  U.  S.  394,  24  Am.  &  Eng.  R.  Cas.  523;  Pem. 
pM«tiMi  ar*  jjj^^  Consolidated  S.  Min.  Co.  v,  Pennsylvania,  125 

U.  S.  181, 189,  22  Am.  &  Eng.  Corp.  Cas.  542;  Minne- 
apolis &  St.  L.  R.  Co.  V.  Beck  with,  129  U.  S.  26,  38  Am.  4 
Eng.  R.  Cas.  267. 

ll  the  tax  were  levied  to  pay  for  services  in  no  way  con- 
nected with  the  railroads,  as,  for  instance,  to  pay  the  salary 

of  the  executive  or  judicial  officers  of  the  state, 
Baiy«frsii.  while  railroad  corporations  were  at  the  same  time 
^^^■■***  subjected  to  taxation  upon  their  property  equally 

with  other  corporations  for  such  expenses,  ani 
other  corporations  were  not  taxed  for  the  salaries  men- 
tioned, there  would  be  just  ground  of  complaint  of  unlawful 
discrimination  against  the  railroad  corporations,  and  of  their 
not  receiving  the  equal  protection  of  the  laws.  But  there  is 
nothing  of  this  nature  in  the  tax  in  question.  The  railroad 
commissioners  are  charged  with  a  variety  of  duties  in  con^ 
nection  with  railroads,  the  performance  of  which  is  of  great 
importance  in  the  regulation  of  those  instruments  of  trans- 
portation. They  are  invested  with  the  general  supervision 
of  all  railroads  in  the  state,  and  are  obliged  to  examine  the 
same,  and  keep  themselves  informed  as  to  their  condition, 
and  the  manner  in  which  they  are  operated,  with  reference 
to  the  security  and  comfort  of  the  public,  and  compliance 
with  the  provisions  of  their  charters  and  the  laws  of  the 
state.  Whenever  it  appears  to  them  that  a  railroad  corpora- 
tion has  violated  any  law,  or  neglected  in  any  respect  or 
particular  to  comply  with  the  terms  of  its  charter,  especially 
in  regard  to  connections  with  other  railroads,  the  rates  of 
toll  and  the  time  schedules,  they  are  obliged  to  give  notice 
thereof  to  such  corporation ;  and  if  the  violation  or  neglect 
is  continued  after  such  notice,  to  apply  to  the  courts  for  an 
injunction  to  restrain  the  company  complained  of  from  fur- 
ther continuing  to  violate  the  law  or  the  terras  of  its  charter; 
and  whenever  it  appears  that  repairs  are  necessary  to  any 
such  road,  or  that  any  addition  to  the  rolling  stock,  or  any 
enlargement  or  improvement  in  the  stations  or  station-houses, 
or  any  modification  of  the  rates  of  fare  for  transporting 
freight  or  passengers,  or  any  change  in  the  mode  of  operat- 
ing the  road  and  conducting  its  business  is  reasonable  an^ 
expedient,  in  order  to  promote  the  security,  convenience  and 
comfort  of  the  public,  they  are  required  to  give  information 
to  the  corporation  of  the  improvements  and   changes  ad- 
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judged  to  be  proper,  and  if  the  company  fail  within  sixty 
days  to  adopt  the  suggestions  made,  to  take  such  legal  pro- 
ceedings as  may  be  deemed  expedient  to  compel  them.  It  is 
their  duty  to  listen  to  complaints  against  a  railroad  company 
made  by  the  authorities  of  any  city,  town  or  county,  and  to 
give  its  officers  due  opportunity  of  explanation,  and,  if  the 
complaint  is  sustainecl,  to  require  the  corporation  to  remove 
the  cause  of  complaint.  They  are  required  to  investigate 
the  cause  of  any  accident  on  the  railroad  resulting  in  the 
loss  of  life,  and  of  any  accident  not  so  resulting,  which  shall 
require  investigation,  and  to  make  annual  reports  to  the  leg- 
islature of  their  official  acts,  including  such  statements  and 
explanations  as  will  disclose  the  actual  working  of  the  sys- 
tem of  railroad  transportation  in  its  bearing  upon  the  busi- 
ness and  prosperity  of  the  state,  with  such  suggestions  as  to 
the  general  railroad  policy  of  the  state,  or  as  to  any. part 
thereof,  or  as  to  the  condition,  affairs  or  conduct  of  any  of 
the  railroad  corporations,  as  may  seem  to  them  appropri- 
ate, with  a  special  report  of  all  accidents  and  the  causes 
thereof,  for  the  preceding  year.  All  contracts,  agreements 
or  arrangements  of  any  and  every  nature,  made  by  an^  rail- 
road company  doing  business  in  the  state,  for  the  poohng  of 
earnings  of  any  kind  with  any  other  railroad  company  or  com- 
panies, are  to  be  submitted  to  the  commissioners  for  their  in- 
spection and  approval,  so  far  as  they  may  be  affected  by  any 
of  the  provisions  of  the  act  for  securing  to  all  persons,  just, 
equal  and  reasonable  facilities  for  transportation  of  freight 
and  passengers;  and  if  the  contracts,  agreements  or  arrange- 
ments shall,  in  the  opinion  of  the  commissioners,  in  any  way 
be  in  violation  of  the  provisions  of  the  act  the  commissioners 
are  to  notify  the  railroad  companies,  in  writing,  of  their  ob- 
jections thereto,  specifying  them ;  and  if  the  railroad  com- 
panies, after  such  notice,  fail  or  neglect  to  amend  and  alter 
such  contract,  agreement  or  arrangement  in  a  manner  satis- 
factory to  the  commissioners,  they  shall  call  upon  the  at- 
torney general  to  institute  such  legal  proceedings  as  may  be 
necessary  to  enforce  the  penalties  prescribed  for  such  vio- 
lations. 

It  is  evident  from  these  and  many  other  provisions  that 
might  Be  stated,  that  the  duties  of  the  railroad  commission- 
ers,  when   properly  discharged,  must  be  in   the  ^^^,1^^, 
highest  degree  beneficial  to  the  public,  securing  ^^^/^  «. 
faithful  service  on  the  part  of  the  railroad  com-  ^aindupar 
panics,  and  safety,  convenience  and  comfort  in  the  «pe»»w*f 
operation  of  their  roads.     That  the  state  has  the  *^"*"**'' 
power  to  prescribe  the  regulations  mentioned  there 
can  be  no  question.    Though  railroad  corporations  are  private 
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corporations,  as  distinguished  from  those  created  for  munici- 
pal and  governmental  purposes,  their  uses  are  public.  They 
are  formed  for  the  convenience  of  the  public  in  the  transporta- 
tion of  persons  and  merchandise,  and  are  invested  for  that 
purpose  with  special  privileges.  They  are  allowed  to  exer- 
cise the  state's  right  of  eminent  domain,  that  they  may  ap- 
propriate  for  their  uses  the  necessary  property  of  others, 
upon  paying  just  compensation  therefor — a  light  which  can 
only  be  exercised  for  public  purposes.  And  they  assume, 
by  the  acceptance  of  their  charters,  the  obligations  to  trans- 
port all  persons  and  merchandise  upon  like  conditions  and  at 
reasonable  rates;  and. they  are  authorized  to  charge  reason- 
able compensation  for  the  services  they  thus  perform.  Being 
the  recipients  of  special  privileges  from  the  state,  to  be  ex- 
ercised m  the  interest  of  the  public,  and  assuming  the  obli- 
gations thus  mentioned,  their  business  is  deemed  affected 
with  a  public  use,  and  to  the  extent  of  that  use  is  subject  to 
legislative  regulation.  Georgia  R.  &  Banking  Co.  v.  Smith, 
128  U.  S.  174-179.  That  regulation  may  extend  to  all  meas- 
ures deemed  essential,  not  merely  to  secure  the  safety  of 
passengers  and  freight,  but  to  promote  the  convenience  of 
the  public  in  the  transaction  of  business  with  them,  and  to 
prevent  abuses  by  extortionate  charges  and  unjust  discrim- 
ination.  It  may  embrace  a  general  supervision  of  the  oper- 
ation of  their  roads,  which  may  be  exercised  by  direct  leg- 
islation commanding  or  forbidding,  under  severe  penalties, 
the  doing  or  omission  of  particular  acts,  or  it  may  be  exer- 
cised through  commissioners  specially  appointed  for  that 
purpose.  The  mode  or  manner  of  regulation  is  a  matter  of 
legislative  discretion.  When  exercised  through  commis- 
sioners, their  services  are  for  the  benefit  of  the  railroad  cor 
porations  as  well  as  of  the  public.  Both  are  served  by  the 
required  supervision  over  the  roads  and  means  of  transpor- 
tation ;  and  there  would  seem  to  be  no  sound  reason  why 
the  compensation  of  the  commissioners  in  such  case  should 
not  be  met  by  the  corporations,  the  operation  of  whose  roads 
and  the  exercise  of  whose  franchises  are  supervised.  In  ex- 
acting this  there  is  no  encroachment  upon  the  fourteenth 
amendment.  'Requiring  that  the  burden  of  a  service 
deemed  essential  to  the  public,  in  consequence  of  tfie  exist- 
ence of  the  corporations  and  the  exercise  of  privileges  ob- 
tained at  their  request,  should  be  boi'ne  by  the  corporations 
in  relation  to  whom  the  service  is  rendered,  and  to  whom  it 
is  useful,  is  neither  denying  to  the  corporations  the  equal 
protection  of  the  laws,  nor  making  an)' unjust  discrimination 
a.j^ainst  them.  All  railroad  corporations  in  the  state  are 
Heated  alike  in  this  respect.     The   necessity  of  supervision 
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extends  to  them  all,  and  for  that  supervision  the  like  propor- 
tional charge  is  made  against  all.  There  is  no  occasion  for 
similar  regulations  for  the  government  of  other  than  railroad 
corporations,  and  therefore  no  charge  is  made  against  them 
for  the  expenses  and  salaries  of  .the  commissioners.  The 
rule  of  equality  is  not  invaded  where  all  corporations  of  the 
same  kind  are  subject  to  like  charges  for  similar  services, 
though  no  charge  at  all  is  made  against  other  corporations. 
There  is  no  charge  where  there  is  no  service  rendered.  The 
le^isl.itive  and  constitutional  provision  of  the  state,  that  tax- 
ation of  property  shall  be  equal  and  uniform  and  in  propor- 
tion to  its  value,  is  not  violated  by  exacting  a  contribution 
according  to  their  gross  income,  in  proportion  to  the  number 
of  miles  of  railroad  operated  in  the  state,  to  meet  the  special 
service  required.     Barbier  v,  Connolly,  U3   U.  S.  27,  7  Am. 

6  Eng.  Corp.  Cas.  640;  Soon  Hing  v,  Crowley,  113  U.  S.  703, 

7  Am.  &  Eno^.  Corp.  Cas.  646;  Missouri  Pac.  R.  Co.  v, 
Humes,  115  U.  S.  512,  22  Am.  &  Eng.  R.  Cas.  557. 

There  are  many  instances  where  parties  are  compelled  to 
perform  certain  acts  and  to  bear  certain  expenses,  when  the 
public  is  interested  in  the  acts  which  are  performed  as  much 
as  the  parties  themselves.  Thus,  in  opening,  widening  or 
imprijving  streets,  the  owners  of  adjoining  property  are  often 
compelled  to  bear  the  expenses,  or  at  least  a  portion  of  them, 
notwithstanding  the  work  done  is  chiefly  for  the  benefit  of 
the  public.  So,  also,  in  the  draining  of  marsh  lands,  the  pub- 
lic is  directly  interested  in  removing  the  causes  of  malaria; 
and  yet  the  expense  of  such  labor  is  usually  thrown  upon 
the  owners  ot  the  property.  Quarantine  regulations  are 
adopted  for  the  protection  of  the  public  against  the  spread 
of  disease ;  yet  the  requirement  that  the  vessel  examinea  shall 

Kay  for  the  examination  is  a  part  of  all  quarantine  systems, 
lorgan's  L.  &.  T.  R.  &  S.  S.  Co.  v,  Louisiana  Board  of 
Health,  118  U.  S.  455,  466.  So,  the  expense  of  a  conipul- 
sory  examination  of  a  railroad  engineer,  to  ascertain  whether 
he  is  free  from  color  blindness,  has  been  held  to  be  properly 
chargeable  against  the  railroad  company.  Nashville,  C.  a 
St.  L.  R.  Co.  V.  Alabama,  128  U.  S.  96,  loi,  38  Am.  &  Eng.  R. 
Cas.  I.  So,  where  work  is  done  in  a  particular  county  for 
the  benefit  of  the  public,  the  cost  is  oftentimes  cast  upon  the 
county  itself,  instead  of  upon  the  whole  state.  Thus,  in 
County  of  Mobile  v.  Kimball,  102  U.  S.  691,  it  was  held  that 
a  provision  for  the  issuing  of  bonds  by  a  county  in  Alabama 
could  not  be  declared  invalid,  although  it  imposed  upon  one 
county  the  expense  of  an  improvement  in  which  the  whole 
state  was  interested.  In  such  instances,  where  the  interests 
of  the  public  and  of  individuals  are  blended  in  an}'^  work  or 
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service  imposed  by  law,  whether  the  cost  shall  be  thrown 
entirely  upon  the  individuals  or  upon  the  state,  or  be  appor- 
tioned between  them,  is  a  matter  of  legislative  direction. 

We  see  no  error  in  the  ruling  of  the  court  below  upon  the 
federal  question  presented,  and  the  conclusion  we  have 
reached  renders  it  unnecessary  to  consider  how  far  the  obli- 
gation of  the .  corporation  was  affected  by  the  alleged 
amendment  made  to  its  charter. 

Judgment  affirmed. 

Justices  Bradley  and  Gray  did  not  sit  in  this  case,  nor 
take  part  in  its  decision. 


State  of  Maine 

V. 

Grand  Trunk  R.  Co. 

(/^  United  States,  217.) 

Taxation  of  Railroad  Franchisa  Proportioned  According  to  Earnings— 
Intarstata  Commarca«->A  state  may,  witiiout  transgressing  the  commerce 
clause  of  the  federal  constitution,  require  every  corporation  or  person 
operating  a  railroad  within  its  limits  to  pay  an  annual  excise  tax  for  the 
privilege  of  exercising  its  franchise,  to  be  determined  by  the  amount  of 
its  gross  transportation  receipts,  and  may  apply  such  a  law  to  railroads 
lying  partly  within  and  partly  without  the  state,  or  to  one  operated  as  a 
hne  or  system  extending  beyond  the  state,  by  providing  that  the  tax  in 
such  cabe  shall  be  equal  to  the  propKtrtion  of  the  gross  receipts  in  the 
state,  to  be  ascertained  in  a  manner  provided  by  the  law. 

Bradley,  Harlan,  Lamar  and  Brown,  JJ.,  dissenting. 

In  error  to  the  Circuit  Court  of  the  United  States  for  the 
district  of  Maine. 

The  defendant  is  a  corporation  created  under  the  laws  ot 
Canada,  and  has  its  principal  place  of  business  at  Montreal, 
in  that  province.  Its  railroad  in  Maine  was  constructed  by 
the  Atlantic  &  St.  Lawr^ce  Railroad  Company  under  a 
charter  from  that  state,  which  authorized  it  to  construct  and 
operate  a  railroad  from  the  city  of  Portland  to  the  boundary 
line  of  the  state ;  and,  with  the  permission  of  New  Hamp- 
shire and  Vermont,  it  constructed  a  railroad  from  that  city 
to  Island  Pond,  in  Vermont,  a  distance  of  149I  miles,  of  which 
82J  miles  are  within  the  state  of  Maine,  in  March,  i853' 
that  company  leased  its  rights  and  privileges  to  the  defend- 
ant, the  Grand  Trunk  Railway  Company,  which  had  od- 
tained  legislative  permission  to  take  the  same;  and  sinc^ 
then  it  has  operatecl  that  road,  and  used  its  franchises.  A  stat- 
ute of  Maine,  passed  in  1881,  enacted  that  ever\- corporation, 
person,  or  association  operating  a  railroad  in  the  state  shoula 
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pay  to  the  state  treasurer,  for  the  use  of  the  state,  "  an  annual 
excise  tax  for  the  privilege  of  exercising  its  franchises"  in 
the  state ;  and  it  provided  that  the  amount  of  such  tax  should 
be  ascertained  as  follows:  "  The  amount  of  the  gross  trans- 

fiortation  receipts,  as  returned  to  the  railroad  commissioners, 
or  the  year  ending  on  the  30th  of  September  next  preceding 
the  levying  of  such  tax,  shall  be  divided  by  the  number  of 
miles  01  railroad  operated,  to  ascertain  the  average  gross 
receipts  per  mile.  When  such  average  receipts  per  mile 
shall  not  exceed  twenty-two  hundred  and  fifty  dollars,  the 
tax  shall  be  equal  to  one-quarter  of  one  per  centum  of  the 
gross  transportation  receipts;  when  the  average  receipts  per 
mile  exceed  twenty-two  hundred  and  fifty  dollars,  and  do 
not  exceed  three  thousand  dollars,  the  tax  shall  be  equal  to 
one-half  of  one  per  centum  of  the  gross  receipts ;  and  so  on, 
increasing  the  rate  of  the  tax  one-quarter  of  one  per  centum 
for  each  additional  seven  hundred  and  fifty  dollars  of  average 
gross  receipts  per  mile,  or  fractional  part  thereof;  provided, 
the  rate  shall  in  no  event  exceed  three  and  one-quarter  per 
centum.  When  a  railroad  lies  partly  within  and  partly  with- 
out this  state,  or  is  operated  as  a  part  of  a  line  or  system 
extending  beyond  this  state,  the  tax  shall  be  equal  to  the 
same  proportion  of  the  gross  receipts  in  this  state,  as  herein 
provided,  and  its  amount  determined  as  follows :  The  gross 
transportation  receipts  of  such  railroad,  line,  or  system,  as 
the  case  may  be,  over  its  whole  extent,  within  and  without 
the  state,  shall  be  divided  by  the  total  number  of  miles 
operated  to  obtain  the  average  gross  receipts  per  mile,  and 
the  gross  receipts  in  this  state  shall  be  taken  to  be  the  aver- 
age gross  receipts  per  mile,  multiplied  by  the  number  of 
miles  operated  within  this  state."  The  act  also  provided 
that  the  governor  and  council,  on  or  before  the  ist  of  April 
in  each  year,  should  determine  the  amount  of  such  tax  and 
report  the  same  to  the  state  treasurer,  who  should  forthwith 
give  notice  thereof  to  the  corporation,  person,  or  association 
upon  which  the  tax  was  levied,  and  that  such  tax  should  be 
due  and  payable,  one-half  on  the  ist  of  July  next  after  the 
levy,  and  the  other  half  on  the  ist  of  October  following;  and 
it  declaKed  that  if  any  party  should  fail  to  pay  the  tax  as 
required,  the  state  treasurer  might  proceed  to  collect  the 
same,  with  interest  at  the  rate  of  10  per  centum  per  annum, 
by  an  action  of  debt  in  the  name  of  the  state.  The  defend- 
ant, the  Grand  Trunk  Railway  Company,  made  no  returns 
as  a  corporation,  but  it  furnished  the  data  and  caused  the 
Atlantic  &  St.  Lawrence  Railroad  Company  to  make  a  return 
of  the  gross  transportation  receipts  over  its  road,  149J  miles 
in  length,  including  the  82|   miles  in  Maine,  for  the  years 
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1 88 1  and  1882,  and  upon  this  return  the  governor  and  coun- 
cil,  pursuant  to  the  statute,  ascertained  the  proportion  of  the 
gross  receipts  in  the  state,  and  assessed  the  tax  in  controversv 
accordingly.  The  tax  thus  assessed  for  1881  was  $9,569.60, 
and  for  1882,  $12,095.56;  and,  to  recover  these  amounts,  as 
debts  to  the  state,  the  present  action  was  brought  in  the 
supreme  judicial  court  of  the  state  of  Maine,  and  on  applica- 
tion of  the  defendant  it  was  transferred  to  the  circuit  court 
of  the  United  States.  The  defendant  pleaded  nil  debit, 
accompanied  with  a  statement  of  special  matters  of  defense. 
By  stipulation  of  the  parties,  the  case  was  tried  by  the  court, 
which  held  that  the  imposition  of  the  taxes  in  question  was 
a  regulation  of  interstate  and  foreign  commerce,  in  conflict 
with  the  exclusive  powers  of  congress  under  the  constitution 
of  the  United  States,  and  was  therefore  invalid.  It  accord- 
ingly gave  judgment  for  the  defendant,  that  the  plaintiD 
take  nothing  by  its  writ,  and  that  the  defendant  recover  its 
costs.  From  that  judgment  the  case  is  brought  to  this  court 
on  writ  of  error. 

C  E,  LittUfieldy  for  plaintiff  in  error. 

A.  A.  Strout^  for  defendant  in  error. 

Field,  J. — The  tax,  for  the  collection  of  which  this  action 
is  brought,  is  an  excise  tax  upon  the  defendant  corporation 

for  the  privilege  01  exercising  its  franchises  within 
•^I'^aiiraad  ^^^  ^^^^^  ^^  Maine,  It  is  so  declared  in  the  statute 
fraaciiiM.       whith  imposes  it;  and  that  a  tax  of  this  character 

is  within  the  power  of  the  state  to  levy,  there  can 
be  no  question.  The  designation  does  not  always  indicate 
merely  an  inland  imposition  or  duty  on  the  consumption  of 
commodities,  but  often  denotes  an  impost  for  a  license  to 
j>ursue  certain  callings  or  to  deal  in  special  commodities,  or 
to  exercise  particular  franchises.  It  is  used  more  frequently 
in  this  country  in  the  latter  sense  than  in  any  other.  The 
privilege  of  exercisingthefranchisesof  a  corporation  within 
a  state  is  generally  one  of  value,  and  often  of  great  value, 
and  the  subject  o(  earnest  contention.  It  is  natural,  there- 
fore, that  the  corporation  should  be  made  to  bear  some  pro- 
portion of  the  burdens  of  government.  As  the  granting 
of  the  privilege  rests  entirely  in  the  discretion  of  the 
state,  whether  the  corporation  be  of  domestic  or  foreign 
origin,  it  may  be  conferred  upon  such  conditions,  pecu- 
niary or  otherwise,  as  the  state,  in  its  judgment,  may 
deem  most  conducive  to  its  interests  or  policy.  It  may  re- 
quire the  payment  into  its  treasury,  each  year,  of  a  specific 
sum,  or  may  apportion  the  amount  exacted  according  to  the 
value  of  the  business  permitted,  as  disclosed  by  its  gains  or 
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receipts  of  the  present  or  past  years.  The  character  of  the 
tax,  or  its  validity,  is  not  determined  by  the  mode  adopted 
in  fixing  its  amount  for  any  specific  period,  or  the  times  of 
its  payment.  The  whole  field  of  inquiry  into  the  extent  of 
revenue  from  sources  at  the  command  of  the  corporation  is 
open  to  the  consideration  of  the  state  in  determining  what 
may  be  justly  exacted  for  the  privilege.  The  rule  of  appor- 
tioning the  charge  to  the  receipts  of  the  business  would  seem 
to  be  eminently  reasonable  and  likely  to  produce  the  most 
satisfactory  results,  both  to  the  state  and  the  corporation 
taxed. 

The  court  below  held  that  the  imposition  of  the  taxes  was 
a  regulation  of  commerce,  interstate  and  foreign,  and  there- 
fore in  conflict  with  the  exclusive  power  of  con- 
gress in  that  respect;  and  on  that  ground  alone  J*" '»  ■•* 
It  ordered  judgment  for  the  defendant.  This  rul-  |.ele*pu' 
ing  was  founded  upon  the  assumption  that  a  refer- 
ence by  the  statute  to  the  transportation  receipts,  and  to  a 
certain  percentage  of  the  same,  m  determining  the  amount 
of  the  excise  tax,  was  in  effect  the  imposition  of  the  tax  upon 
such  receipts,  and  therefore  an  interlerence  with  interstate 
and  foreign  commerce.  But  a  resort  to  those  receipts  was 
simply  to  ascertain  the  value  of  the  business  done  by  the  cor- 
poration,  and  thus  obtain  a  guide  to  a  reasonable  conclusion 
as  to  the  amount  of  the  excise  tax  which  should  be  levied; 
and  we  are  unable  to  perceive  in  that  resort  any  interference 
with  transportation,  domestic  or  foreign,  over  the  road  of 
the  railroad  company,  or  any  regulation  of  commerce  which 
consists  in  such  transportation.  If  the  amount  ascertained 
were  specifically  imposed  as  the  tax,  no  objection  to  its  va- 
lidity would  be  pretended.  And  if  the  inquiry  of  the  slate 
as  to  the  value  of  the  privilege  were  limited  to  receipts  of 
certain  past  years,  instead  of  th6  year  in  which  the  tax  is 
collected,  it  is  conceded  that  the  validity  of  the  tax  would 
not  be  affected ;  and  if  not,  we  do  not  see  how  a  reference  to 
the  results  of  any  other  year  could  affect  its  character. 
There  is  no  levy  by  the  statute  on  the  receipts  themselves, 
either  in  form  or  fact.  They  constitute,  as  said  above,  sim- 
ply the  means  of  ascertaining  the  value  of  the  privilege  con- 
ferred. 

This  conclusion  is  sustained  by  the  decision  in  Home  Ins. 
Co.  V.  New  York,  134  U.  S.  594.     The  Home  Insurance  Com- 
pany was  a  corporation  created  under  the  laws 
of  New  York,  and  a  portion  of  its  capital  stock      iMBraw 


was  invested  in  bonds  of  the  United  States.  By 
an  act  of  the  legislature  of  that  state,  of  1881,  it 
was  declared  that  every  corporation,  joint-stock  company  or 
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association  then  or  thereafter  incorporated  under  any  law  of 
the  state,  or  of  any  other  state  or  country,  and  doing  busi- 
ness in  the  state,  with  certain  designated  exceptions  not  ma- 
terial to  the  question  involved,  should   be  subject  to  a  tax 
upon  its  corporate  franchise  or  business,  to  be  computed  as 
follows:  If  its  dividend  or  dividends  made  or  declared  dur- 
ing the  year  ending  the  ist  day  of  November  amounted  tosix 
per  centum  or  more  upon  the  par  value  of  its  capital  stock, 
then  the  tax  was  to  be  at  the  rate  ot  one-fourth  mill  upon  the 
capital  stock  for  each  one  per  cent  of  the  dividends.    A  less 
rate  was  provided  where  there  was  no  dividend  or  a  divi- 
dend less  than  six  per  cent.     The  purpose  of  the  act  was  to 
fix  the  amount  of  the  tax  each  year  upon  the  franchise  or  busi- 
ness of  the  corporation  b)^  the  extent  of  dividends  upon  its 
capital  stock,  or  where  there  were  no  dividends,  according 
to  the  actual  value  of  the  capital  stock  during  the  year.  The 
tax  payable  by  the  company,  estimated  according  to  its  divi- 
dends, under  that  law,  aggregated   $7,500.     The  company 
resisted  its  payment,  asserting  that  the  tax  was  in  fact  levied 
upon  the  capital  stock  of  the  company,  contending  that  there 
should  be  deducted  from  it  a  sum  bearing  the  same  ratio 
thereto  that  the  amount  invested   in    bonds  of  the  United 
States  bore  to  its  capital  stock,  and  that  the  law  requiring  a 
tax  without  such  reduction  was  unconstitutional  and  void.   It 
was  held  that  the  tax  was  not  upon  the  capital  stock  of  the  com- 
pany nor  upon  any  bonds  of  the  Unitea  States,  composing  a 
part  of  that  stock,  hut  upon  the  corporate  franchise  or  business 
of  the  company,  and  that  reference  was  only   made  to  its 
capital  stock  and  dividends  for  the  purpose  of  determining  the 
amount  of  the  tax  to  be  exacted  each  j^ear.     And  the  court 
said:  "The  validity  of  the  tax  can  in  no  way  be  dependent 
upon  the  mode  which  the  state  may  deem  fit  to  adopt  in  fixing 
the  amount  for  any  year  which  it  will  exact  for  the  franchise. 
No  constitutional  objection  lies  in  the  way  of  a  legislative 
body  prescribing  any  mode  of  measurenient  to  determine 
the  amount  it  will  charge  for  the  privileges  it  bestows." 

The  case  of  Philadelphia  &  S.  Steamship  Co.  .v.  Pennsyl- 
vania, 122  U.  S.  326,  18  Am.  &  Eng.  Corp.  Cas.  i,  in  no  war 
conflicts  with  this  decision.  That  was  the  case  01 
PhHAdeinhu  a  tax,  in  terms,  upon  the  gross  receipts  of  a  steam- 
tt»!*^!'  ^^'P  company,  incorporated  under  the  laws  of  the 
state,  derived  from  the  transportation  of  persons 
and  property  between  different  states  and  to  and  from  for- 
eign countries.  Such  a  tax  was  held,  without  any  dissent,to 
be  a  regulation  of  interstate  and  foreign  commerce,  a"^ 
therefore  invalid.  We  do  not  question  the  correctness  ^ 
that  decision,  nor  do  the  views  we  hold  in  this  case  in  ^^^ 
way  qualify  or  impair  it. 
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It  follows,  from  what  we  have  said,  that  the  judgment  of 
the  court  below  must  be  reversed  and  the  cause  remanded, 
with  directions  to  enter  judgment  in  favor  of  the  state  for 
the  amount  of  the  taxes  demanded,  and  it  is  so  ordered. 

Bradley,  J.  {dissenting). — Justices  Harlan,  Lamar,  Brown, 
and  myself  dissent  from  the  judgment  of  the  court  in  this  case. 
We  do  so  both  on  principle  and  authority.  On 
principle,  because,  while  the  purpose  of  the  law  weweipu 
professes  to  be  to  lay  a  tax  upon  the  foreign  com-  •'*^«<^»" 
pany  for  the  privilege  of  exercising  its  franchise  uTed*" 
in  the  state  of  Maine,  the  mode  of  doing  this  is 
unconstitutional.  The  mode  adopted  is  the  laying  of  a  tax 
on  the  gross  receipts  of  the  company,  and  these  receipts  of 
course  include  receipts  for  interstate  and  internationaltrans- 
portation  between  other  states  and  Maine,  and  between 
Canada  and  the  United  States.  Now  if,  after  the  previous 
legislation  which  has  been  adopted  with  regard  to  admitting 
the  company  to  carry  on  business  within  the  state,  the  legis- 
lature has  still  the  right  to  tax  it  for  the  exercise  of  fts  fran- 
chises, it  should  do  so  in  a  constitutional  manner,  and  not  (as 
it  has  done)  by  a  tax  on  the  receipts  derived  from  interstate 
and  international  transportation.  The  power  to  regulate 
commerce  among  the  several  states  (except  as  to  matters 
merely  local)  is  just  as  exclusive  a  power  in  congress  as  is 
the  power  to  regulate  commerce  with  foreign  nations  and 
with  the  Indian  tribes.  It  is  given  in  the  same  clause,  and 
couched  in  the  same  phraseology ;  but  if  it  may  be  exercised 
by  the  states  it  might  as  well  be  expunged  from  the  consti- 
tution.  We  think  it  a  power  not  only  granted  to  be  exer- 
cised, but  that  it  is  of  first  importance,  being  one  of  the  prin- 
cipal moving  causes  of  the  adoption  of  the  constitution.  The 
disputes  between  the  different  states  in  reference  to  interstate 
facilities  of  intercourse,  and  the  discriminations  adopted  to 
favor  each  their  own  maritimd  cities,  produced  a  state  of 
things  almost  intolerable  to  be  borne.  But,  passing  this  by, 
the  decisions  of  this  court  for  a  number  of  years  past  have 
settled  the  principle  that  taxation  (which  is  a 
mode  of  regulation)  of  interstate  commerce,  or  of  peViewed'** 
the  revenues  derived  therefrom  (which  is  the  same 
thing),  is  contrary  to  the  constitution.  Going  no  further 
back  than  Pickard  v,  Pullman  Southern  Car  Co.,  117  U.  S. 
34,  24  Am.  &  Eng.  R.  Cas.  511,  we  find  that  principle  laid 
•down.  There  a  privilege  tax  was  imposed  upon  Pullman's 
Palace  Car  Company,  by  general  legislation,  it  is  true,  but 
applied  to  the  company,  of  $50  per  annum  on  every  sleeping 
car  going  through  the  state.     It  was  well  known,  and  ap- 
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peared  bj  the  record,  that  every  sleeping  car  going  through 
the  state  carried  passengers  from  Ohio  and  other  northern 
states  to  Alabama  and  vuf  versa^  and  we  held  that  Tennessee 
had  no  right  to  tax  those  cars.  It  was  the  same  thing  as  if 
they  had  taxed  the  amount  derived  from  the  passengers  in 
the  cars.  So,  also,  in  the  case  of  Leloup  v.  Port  of  Mobile, 
127  U.  S.  640.  21  Am.  &  Eng.  Corp.  Cas.  26,  we  held  that  the 
receipts  derived  by  the  telegraph  company  from  messages 
sent  trom  one  state  to  another  could  not  be  taxed.  So  in 
the  case  of  Norfolk  &  W.  R.  Co.  v,  Pennsylvania,  136  U.  S. 
114,  45  Am.  &  Eng.  R.  Cas.  9,  where  the  railroad  was  a  link 
in  a  through  line  by  which  passengers  and  freight  were  car- 
ried into  other  states,  the  company  was  held  to  be  engaged 
in  the  business  of  interstate  commerce,  and  could  not  be 
taxed  for  the  privilege  of  keeping  an  office  in  the  state.  And 
in  the  case  of  Crutcher  v,  Kentucky,  141  U.  S.  47,  46  Am.  & 
Eng.  R.  Cas.  637,  we  held  that  the  taxation  of  an  express 
company  for  doing  an  express  business  between  different 
states  was  unconstitutional  and  void.  And  in  the  case  of 
Philadelphia  &  S.  Steamship  Co.  ik  Pennsylvania,  122  U.  S. 
326,  18  Am.  &  Eng.  Corp.  Cas.  i,  we  held  that  a  tax  upon  the 
gross  receipts  of  the  company  was  void,  because  they  were 
derived  from  interstate  and  foreign  commerce. 

A  great  many  other  cases  might  be  referred  to  showing 
that  in  the  decisions  and  opinions  of  this  court  this  kind  of 

taxation  is  unconstitutional  and  void.  We  think 
Tketax  Ml  ^hat  ^he  present  decision  is  a  departure  from  the 
r»«rw^.^*    line  of  these  decisions.     The  tax,  it  is  true,  is  called 

a  **  tax  on  a  franchise."  It  is  so  called,  but  what  is 
it  in  fact  ?  It  is  a  tax  on  the  receipts  of  the  company  derived 
from  international  transportation.  This  court  and  some  of 
the  state  courts  have  gone  a  great  length  in  sustaining  vari- 
ous forms  of  taxes  upon  corporations.  The  train  of  reason- 
ing upon  which  it  is  founded  may  be  questionable.  A  cor- 
poration, according  to  this  class  of  decisions,  may  be  taxed 
several  times  over.  It  may  be  taxed  for  its  charter,  for  its 
franchises,  for  the  privilege  of  carrying  on  its  business;  it 
may  be  taxed  on  its  capital,  and  it  may  be  taxed  on  its  prop- 
erty. Each  of  these  taxations  may  be  carried  to  the  full 
amount  of  the  property  of  the  company.  I  do  not  know  that 
jealousy  of  corporate  institutions  could  be  carried  much  fur- 
ther. This  court  held  that  the  taxation  of  the  capital  stock  of 
the  Western  Union  Telegraph  Co.  in  Massachusetts,  gradu- 
ated according  to  the  mileage  of  lines  in  that  state  coropared 
with  the  lines  in  all  the  states,  was  nothing  but  a  taxation 
upon  the  property  of  the  company  ;  yet  it  was  in  terms  a  tax 
upon  its  capital  stock,  and  might  as  well  have  been  a  tax 
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upon  its  gross  receipts.  By  the  present  decision  it  is  lield 
that  taxation  may  be  imposed  upon  the  grogs  receipts  of  the 
company  for  the  exercise  of  its  franchise  within  the  state,  if 
graduated  according  to  the  number  of  miles  that  the  road 
runs  in  the  state.  Then  it  comes  to  this  :  A  state  may  tax  a 
railroad  company  upon  its  g^ross  receipts  in  proportion  to 
the  number  or  miles  run  withm  the  state  as  a  tax  on  its  prop- 
erty, and  may  also  lay  a  tax  upon  these  same  gross  re- 
ceipts in  proportion  to  the  same  number  of  miles  for  the 
privilege  of  exercising  its  franchise  in  the  state!  I  do  not 
know  what  else  it  may  not  tax  the  gross  receipts  for.  If  the 
interstate  commerce  of  the  country  is  not  or  will  not  be 
handicapped  by  this  course  of  decision,  I  do  not  understand 
the  ordinary  principles  which  govern  human  conduct.  We 
dissent  from  the  opinion  of  the  court. 

Taxation  of  Transportation  Companies — When  a  Regulation  of  Interstate 
Commerce.— See  Crutcher  v,  Kentucky  (U.  S.),  46  Am.  &  Eng.  R.  Cas. 
637  ;  Pullman's  Palace  Car  Co.  v,  Pennsylvania  (U.  S.),  46  Am.  &  Eng. 
R.  Cas.  236;  McCall  v,  California  (U.  S.),  45  Am.  &  Eng.  R.  Cas.  i, 
note  8 ;  Norfolk  &  W.  R.  Co.  v,  Pennsylvania  (U.  S.),  45  Am.  &  Eng. 
R.  Cas.  9 ;  Delaware,  etc.,  Canal  Co.  v.  Commonwealth  (Pa.),  37  Am.  \ 
Eng.  R.  Cas.  359,  note  368 ;  Northern  Pacific  R.  Co.  v,  Raymond  (Dak.), 
37  Am.  &  Eng.  R.  Cas.  379 ;  Pacific  Express  Co.  v.  Seibert,  post. 

Taxation  of  Securities  of  Road  Lying  Partially  without  State. — A  statute 
which  provides  that  when  only  part  of  a  railroad  lies  in  the  state,  it 
shall  pay  taxes  on  such  proportion  of  the  valuation  of  its  capital  stock, . 
funded  and  floating  debt,  and  bonds,  as  the  length  of  its  road  lying 'in  the 
state  bears  to  the  entire  length  of  the  road,  is  not  unconstitutional  as  lay- 
ing taxes  on  interstate  commerce.  State  v.  New  York,  N.  H.  &  H.  K. 
Co.  (Conn.,  April  20,  i89r),  22  Atl.  Rep.  765. 

Taxation  of  Capital  Invested  in  Equipment  Partially  Used  Outside  of 
State, — In  Commonwealth  v,  Delaware,  L.&  W.  R.  Co.  (Pa.,  June  3, 1891), 
22  Atl.  Rep.  157.  the  supreme  court  of  Pennsylvania  holds  that  the  capital 
stock  of  a  domestic  railroad  company,  invested  in  its  equipment,  which  is 
used  interchangeably  upon  its  lines  within  and  without  the  state,  is  tax- 
able within  the  state  only  in  the  proportion  which  the  number  of  miles  of 
road  operated  therein  bears  to  the  number  of  miles  operated  without  the 
state. 

Taxation  of  Railroad  on  Interest  Wholly  without  the  State.—  In  Com- 
monwealth V.  Delaware,  L.  &  W.  R.  Co.  (Pa.,  June  3.  1891),  22  Atl.  Rep. 
157,  it  was  held  that  a  domestic  railroad  company  of  Pennsylvania  is  not 
taxable  upon  its  interest  in  a  railroad  wholly  without  that  state. 

Constitutionality  of  Tax— Benefit  to  Person  or  Property  Taxed  Npt  Es- 
sential.—Where  a  tax  is  levied  for  a  public  purpose,  and  the  rule  of  equality 
'  has  been  observed  in  making  the  levy,  its  payment  cannot  be  defeated  by 
showing  that  no  direct  or  pecuniary  benefit  will  accrue  to  either  the  prop- 
erty or  its  owner  from  the  proposed  expenditure  of  the  funds  raised  by 
the  tax.  New  York,  L.  E.  &  W.  R.  Co.  v.  Commissioners  of  Marion 
County  (Ohio,  March  31,  1891),  27  N.  E.  Rep.  548. 
48  A.  &  E.  R.  Cas.— 39 


Digitized  by  LjOOQ  IC 


6lO  PACIFIC    EXPRESS   CUMPAXV   7'.   SEIBERT.       [VOL.  48 


Pacific  Express  Company 

z\ 

Seibert,  State  Auditor. 

{142  United  States^  jjg.) 

Taxation  of  Express  Company— Interstate  Commereot — The  act  of  the  I^- 

islature  of  Missouri  of  May  16,  1889,  which  imposes  on  express  companies 
a  tax  on  their  **  receipts  for  business  done  within  the  state,"  when  fairly 
construed,  does  not  in  any  manner  interfere  with  interstate  commerce. 

Same— Equality  and  Uniformity  of  Taxation. — The  sute  has  a  right  to 
tax  different  Icinds  of  property  in  different  ways.  Diversity  of  taxation, 
both  with  respect  to  the  amount  imposed  and  the  various  species  of  prop- 
erty selected  to  bear  the  burdens,  is  not  inconsistent  with  a  perfea  uni- 
formity in  taxation.  Accordingly,  a  statute  which  defines  an  express 
company  to  be  persons  and  corporations  who  carry  on  the  business  of 
transportation  on  contracts  for  hire  with  railroad  or  steamboat  companies, 
and  imposes  a  tax  upon  the  gross  receipts  of  such  companies,  does  not 
deprive  express  companies  of  the  equal  protection  of  the  laws,  nor  con- 
stitute inequality  of  taxation,  nor  invidiously  discriminate  in  favor  of 
other  companies  or  persons  carrying  express  matter  an  other  conditions 
or  under  ditTerent  circumstances. 

Illegality  of  Tax— When  Injunctive  Relief  will  be  Cranted.~The  illegality 
of  a  tax,  by  reason  of  the  unconstitutionality  of  the  statute  under  which 
it  is  imposed,  is  not  suflicient  ground,  of  itself  alone,  for  injunctive  relief 
against  such  tax.  To  warrant  such  relief  the  bill  must  make  out  a  case 
under  some  recognized  head  of  equity  jurisdiction,  such  as  a  multiplicity 
of  suits,  ruin  of  complainant's  business,  or  irreparable  injury  likely  to  be 
caused  by  the  collection  of  the  tax. 

Appeal  from  the  Circuit  Court  of  the  United  States  for 
.  the  Western  District  of  Missouri. 

This  was  a  suit  in  equity  by  the  Pacific  Express  Company, 
a  Nebraska  corporation,  against  John  M.  Seibert,  state  audi- 
tor, and  John  M.  Wood,  attorney-general,  of  the  state  of  Mis- 
souri, to  restrain  and  enjoin  the  collection  of  certain  alleged 
illegal  taxes  assessed  against  the  company  under  the  provi- 
sions of  an  act  of  the  Missouri  legislature,  which  was  claimed 
to  be  in  conflict  with  the  constitution  of  Missouri  and  the 
constitution  of  the  United  States. 

The  act  in  question,  approved  May  16,  1889,  is  as  follows: 

**  Section  i.  Any  person,  persons,  joint  stock  association, 
company,  or  corporation  incorporated!  under  the  laws  of  any 
state,  territory,  or  county,  conveying  to,  from,  or  through 
this  state,  or  any  part  thereof,  money,  packages,  gold,  silver, 
plate,  articles,  goods,  merchandise,  or  effects  of  any  kind  by 
express  on  contract  with   any   railroad  or  steamboat  corn- 
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pany,  or  the  managers,  lessees,  agents  or  receivers  thereof, 
(not  including  railroad  companies  or  steamboats  engaged  in 
the  ordinary  transportation  of  merchandise  and  property  in 
this  state,)  shall  be  deemed  to  be  an  express  company. 

"  Sec.  2.  Every  such  express  company  shall  annually,  be- 
tween the  first  day  of  April  and  the  first  day  of  May,  make 
and  deliver  to  the  state  auditor  a  statement,  verified  by  the 
oath  of  the  officer  or  agent  making  such  report,  showing  the 
entire  receipts  for  business  dojie  within  this  state  of  each 
agent  of  such  company  doing  business  in  this  state  for  the 
year  then  next  preceding  the  first  day  of  April  for  and  on 
account  of  such  company,  including  its  proportion  of  gross 
receipts  fpr  business  done  hy  such  company  in  connection 
with  other  companies;  provided,  that  the  amount  which  any 
express  company  actually  pays  to  the  railroads  or  steam- 
boats within^this  state  for  the  transportation  of  their  freight 
within  this  state  may  be  deducted  from  the  gross  receipts 
of  such  company  as  above  ascertained :  and  provided,  fur- 
ther, that  said  amount  paid  to  the  various  railroad  or  steam- 
boat companies  for  transportation  shall  be  itemized,  showing 
the  amount  paid  to  each  railroad  or  steamboat  company : 
and  provided,  further,  that  nothing  herein  contained  shall 
release  such  express  companies  from  the  assessment  and 
taxation  of  their  tangible  property  in  the  manner  that  other 
tangible  property  is  assessed  and  taxed.  Such  company 
making  statement  of  such  receipts  shall  include  as  sucn  all 
sums  earned  or  charged  for  the  business  done  within  this 
state  for  such  preceding  year,  whether  actually  received  or 
not.  Such  statement  shall  contain  an  abstract  of  the  amount 
received  in  each  county,  and  the  total  amount  received  for 
all  the  counties.  In  case  of  the  failure  or  refusal  of  such  ex- 
press company  to  make  such  statement  before  the  first  day 
of  May  it  shall  then  be  the  duty  of  each  local  agent  of  such 
express  company  within  this  state,  annually,  between  the 
first  day  of  May  and  the  first  day  of  June,  to  make  out  and 
forward  to  the  state  auditor  a  similar  verified  statement  of 
the  gross  receipts  of  his  agency  for  the  year  then  next  pre- 
ceding the  first  day  of  April.  When  such  statement  is 
made,  such  express  company  shall  at  the  time  of  making  the 
same  pay  into  the  treasury  of  the  state  the  sum  of  two  dol- 
lars on  each  one  hundred  dollars  of  such  receipts;  and  any 
such  express  company  failing  or  refusing  for  more  than 
thirty  days  after  the  first  day  of  June  in  each  year  to 
render  an  accurate  account  oi  its  receipts  in  the  manner 
above  provided,  and  to  pay  the  required  tax  thereon,  shall 
forfeit  one  hundred  dollars  for  each  additional  day  such 
statement  and  payment  shall  be  delayed,  to  be  recovered  in 
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an  action  in  the  name  of  the  state  of  Missouri  on  the  relation 
of  the  statA  auditor  in  any  court  of  competent  jurisdiction. 
and  the  attorney-general  shall  conduct  such  prosecution; 
and  such  company,  corporation,  or  association  so  failing  or 
refusing  shall  be  prohibited  from  carrying  on  said  business 
in  this  state  until  such  payment  is  made." 

The  bill,  filed  on  the  17th  of  June,  1890,  contained  sub 
stantially  the  following  material  averments-  At  the  date  of 
the  passage  of  the  aforesaid  act  of  the  legislature  the  com- 
plainant  was,  and  ever  since  that  date  has  been,  engaged  in 
the  business  of  conveying  valuable  articles  to,  from,  and 
through  the  state  of  Missouri,  and  various  parts  of  that  state, 
by  express,  at  the  same  time  providing  its  own  transporta- 
tion, under  contracts  with  the  Missouri  Pacific,  and  other 
railroad  companies  operating  lines  in  that  state,  to  convey 
the  property  bailed  to  it.  In  the  prosecution  of  such  busi- 
ness, complainant,  under  contracts  of  hire,  receives,  and  has 
received,  property  at  various  points  in  other  states,  and  con- 
veys it  to  various  places  in  Missouri,  and  also  property  in 
Missouri  which  it  conveys  to  points  in  other  states.  At  the 
time  and  during  the  period  mentioned  there  were  other  per- 
sons  and  corporations  engaged  in  a  like  business  in  the  state 
of  Missouri,  who  either  owned  their  own  transportation  facil- 
ities or  procured  the  same  by  hire  from  persons  not  a  rail- 
road or  steamboat  company,  or  any  one  connected  with  such 
corporations. 

The  bill  then  averred  that,  if  the  act  of  the  legislature 
aforesaid  was  a  valid  law,  complainant  would  be  re- 
quired to  pay  taxes  to  the  state  for  the  year  ending  April 
I,  1890,  in  the  estimated  sum  of  over  $12,000,  and  if  the  act 
was  a  valid  law  only  in  respect  to  the  gross  receipts  upon 
such  business  as  complainant  had  done  between  points 
wholly  in  the  state  of  Missouri,  and  void  as  to  gross  receipts 
upon  Its  business  done  between  points  within  the  state  and 
points  in  other  states,  then  complainant  would  be  required 
to  pay  taxes  for  such  period  in  the  sum  of  over  $3,000;  that 
complainant  was  willing  to  pay  any  taxes  which  might  be 
found  to  have  been  legally  assessed  against  it,  but  it  declared 
that  the  aforesaid  act  of  the  Missouri  legislature  was  not  a 
valid  law,  because  it  sought  to  impose  a  tax  upon  the  busi- 
ness of  interstate  commerce,  in  which  complainant  was  en- 
faged,  and  was  therefore  violative  of  the  constitution  of  the 
Fnited  States. 

The  bill  then  averred  that  neither  the  tax  of  2  per  cent 
mentioned  in  §  2  of  the  act  of  the  legislature,  nor  any  other 
equivalent  tax,  was  imposed,  by  that  act  or  any  other  law  of 
the  state,  upon  other  common  carriers  engaged  in  similar 
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business  as  complainant,  who  do  not  hire  transportation  by 
**  contract  with  any  railroad  or  steamboat  company,"  etc. ; 
that  there  was  no  provision  in  that  act  in  respect  to  the 
equalization  of  the  taxes  required  to  be  levied  under  it  by 
state  and  county  boards  of  equalization,  as  in  the  case  of  other 
state  taxes,  and  the  tax  assessed  under  said  act  was  not  uni. 
form ;  and  it  was  claimed,  therefore,  that  the  act  was  viola- 
tive of  the  fourteenth  amendment  of  the  constitution  of  the 
United  States,  because  it  denied  to  the  complainant  the  equal 
protection  of  the  laws,  and  was  also  violative  of  §  3,  art.  10, 
of  the  constitution  of  Missouri,  because  the  taxes  levied  were 
not  "  uniform  upon  the  same  class  of  subjects  within  the  ter- 
ritorial  limits  01  the  authority  levying  the  tax." 

The  bill  also  averred  that  the  act  under  consideration  was 
Tiolative  of  certaia  other  mentioned  provisions  of  the  consti- 
tution of  Missouri ;  and  that  the  defendants,  beinor  the  offi- 
cials charged  with  the  duty  of  enforcing  the  provisions  there- 
of, would  proceed  to  enforce  the  same  unless  restrained  by 
the  order  or  process  of  the  court  by  instituting  legal  pro- 
ceedings to  collect  said  taxes  and  the  penalties  prescribed, 
and  would  thereby  prohibit  complainant  from  carrying  oil  its 
business  in  Missouri,  whereby  complainant  would  be  sub- 
jected to  and  harassed  by  a  multiplicity  of  suits,  and  would 
suffer  great  and  irreparable  loss  and  damage,  for  which  it 
kad  no  adequate  remedy  at  law. 

Wherefore  an  injunction  was  prayed  to  restrain  the  col- 
lection of  said  taxes,  and  a  decree  was  asked  adjudging  the 
aforesaid  act  of  the  legislature  of  Missouri  invalid  and  un- 
constitutional, together  with  a  prayer  for  such  other  and 
further  relief  as  might  appear  equitable  and  just. 

Upon  the  filing  of  the  bill,  and  upon  hearing  argument  of 
counsel  for  both  sides  of  the  controversy,  the  court,  on  the 
23d  of  June,  1890,  granted  a  temporary  injunction,  as 
prayed. 

The  defendants  then  demurred  to  the  bill  upon  three 
grounds:  (i)  That  it  did  not  state  facts  sufficient  to  entitle 
complainant  to  the  relief  prayed;  {2)  that  there  was  no  eq- 
uity in  it ;  and  (3)  that  it  appeared  from  the  bill  that  com- 
plainant had  an  adequate  remedy  at  law.  The  demurrer  was 
sustained,  and  a  decree  was  entered  dissolving  the  tempo- 
rary injunction  and  dismissing  the. bill  for  want  of  equity.  44  ^ 
Fed.  Rep.  310.  From  that  decree  the  complainant  appealed, 
and  the  case  is  now  here  for  consideration. 

W.  W,  Morsman,  for  appellant. 

John  M.  Wood,  for  appellee. 

Lamar,  J. — According  to  the  view  we  take  of  the  case,  it 
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is  not  necessary  to  inquire  into  the  special  equities  set  forth 
firau4ar«r  *"  ^^^  ^^^^  ^"^  relied  upon  in  the  argument  for 
i^jueUf*  rt-  complainant  to  show  that  this  record  presents  a 
lur.  case  for  the  interposition  of  a  federal  court,  for 

the  purpose  of  restraining  the  assessment  or  col- 
lection of  a  state  tax.  The  primary  and  fundamental  ground 
on  which  the  maintenance  of  such  a  suit  rests  is  the  unlaw- 
fulness of  the  tax  against  which  relief  is  sought,  or,  in  other 
words,  the  invalidity  or  unconstitutionalitj^  of  the  legislative 
act  under  the  authority  of  which  the  tax  is  imposea.  It  is 
true  that  this  ground  is  not  in  itself  sufficient.  But  when  the 
illegality  of  the  tax,  or  the  invalidity  or  unconstitutionality 
of  tne  legislative  act  under  which  it  is  imposed,  is  established. 
it  becomes  necessary  to  go  further,  and  make  out  a  case  that 
can  be  brought  under  some  recognized  head  of  equity  juris- 
diction,— such  as  that  the  collection  of  the  tax  sought  to  be 
restrained  may  entail  a  multiplicity  of  suits,  or  cause  some 
other  irreparable  injury,  as,  for  instance,  the  ruin  of  com- 
plainant's  business,  or,  where  the  property  is  real  estate, 
throw  a  cloud  upon  the  title  of  the  complainant.  Shelton  v. 
Piatt,  139  U.  S.  591,  594;  Allen  v,  Pullman's  Palace  Car  Co.. 
139  U.  S.  658,  661. 

It  is  contended  in  behalf  of  the  complainant  (i)  that  the 
statute  of  Missouri,  under  the  provisions  of  which  the  tax 
sought  to  be  restrained  is  levied,  imposes  a  tax 
^rmicB.    up^n  interstate  commerce,  and  to  that  extent  is 
tuas.  forbidden  by  the  constitution  of  the  United  States, 

and  is  therefore  void  ;  (2)  that  the  act  denies  to  the 
complainant  the  equal  protection  of  the  laws  of  the  state  ot 
Missouri,  and  is  therefore  void  by  reason  of  its  being  viola- 
tive of  the  fourteenth  amendment  of  the  constitution  of  the 
United  States ;  and  (3)  that  the  act  is  not  uniform  and  equal 
in  its  operation,  anS  is  void  by  reason  of  its  repugnance  to 
§  3  of  article  10  of  the  constitution  of  the  state  of  Missouri. 
We  do  not  think  that  these  propositions,  taken  in  connec- 
tion with  the  averments  of  the  bill,  present  any  ground  ju^ 
tifying  the  interposition  of  a  court  of  equity  to 
suutoMta  enjoin  the  collection  of  the  tax  imposed  by  the 
[^■„,""  statute  in  question.  The  first  proposition-that 
coanere*.  the  Statute  imposcs  a  tax  upon  interstate  com- 
merce, and  is  therefore  violative  of  what  is  known 
as  the  commercial  clause  of  the  constitution — is  unsound.  It 
is  well  settled  that  a  state  cannot  lay  a  tax  upon  interstate 
commerce  in  any  form,  whether  by  way  of  duties  laid  on  the 
transportation  of  the  subjects  of  that  commerce,  or  the  re- 
ceipts derived  from  that  transportation,  or  on  the  occupation 
or  business  of  carrying  it  on,  for  the  reason  that  such  taxa- 
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tion  is  a  burden  on  that  commerce,  and  amounts  to  a  regula- 
tion of  it  which  belongs  to  congress.  Lyng  v,  Michigan,  13> 
U-  S.  161 ;  Leloup  v.  Port  of  Mobile,  127  U.  S.  640,  21  Am.  & 
Eng.  Corp.  Cas.  26 ;  Western  Union  Telegraph  Co.  v.  State 
Board,  132  U.  S.  472;  McCall  v.  California,  136  U.  S.  104,  45 
Ara.&  Eng.  R.  Cas.  i ;  Norfolk  &  W.  R.  Co.  v.  Pennsylvania, 
136  U.  S.  114,  45  Am.  &  Eng.  R.  Cas.  9.  The  question  on 
this  branch  of  the  case,  therefore,  is :  Was  the  business  of 
this  express  company  in  the  state  of  Missouri,  on  the  receipts 
from  which  the  tax  in  question  was  assessed  under  this  act, 
interstate  commerce?  The  allegation  of  the  bill  is  very  pos- 
itive that  in  the  prosecution  of  its  business  as  an  express  com- 
pany the  complainant  is  engaged,  in  part,  in  the  transporta- 
tion of  ffoods  and  other  property  between  the  states  of  Ne- 
braska, Kansas,  Texas,  and  other  states  of  the  Union,  and  the 
state  of  Missouri,  and  also  in  the  business  of  carrying  goods 
between  different  points  within  the  limits  of  the  state  of  Mis- 
souri. The  question  on  this  point,  therefore,  is  narrowed 
down  to  the  single  inquiry  whether  the  tax  complained  of  in 
any  way  bears  upon  or  touches  the  interstate  traflBc  of  the 
company,  or  whether,  on  the  other  hand,  it  is  confined  to  its 
i>i/ra-state  business.  We  think  a  proper  construction  of  the 
statute  confines  the  tax  which  it  creates  to  the  /«/ra!-state  bus- 
iness, and  in  no  way  relates  to  the  interstate  business  of  the 
company.  The  act  in  question,  after  defining  in  its  first  sec- 
tion what  shall  constitute  an  express  company,  or  what  shall 
be  deemed  to  be  such  in  the  sense  of  the  act,  requires  such 
express  company  to  file  with  the  state  auditor  an  annual  re- 
port "showing  the  entire  receipts  for  business  done  within 
this  state  of  each  agent  of  such  company  doing  business  in 
this  state,"  etc.,  and  further  provides  that  the  amount  which 
any  express  company  pays  "to  the  railroads  or  steamboats 
within  this  state  for  the  transportation  of  their  freight  within 
this  state"  may  be  deducted  from  the  gross  receipts  of  the 
company  on  such  business;  and  the  act  also  requires  the  com- 
pany making  a  statement  of  its  receipts  to  include,  as  such, 
all  sums  earned  or  charged  "  for  the  business  done  within 
this  state,"  etc.  It  is  manifest  that  these  provisions  of  the 
statute,  so  far  from  imposing  a  tax  upon  the  receipts  derived 
from  the  transportation  of  goods  between  other  states  and 
the  state  of  Missouri,  expressly  limit  the  tax  to  receipts  for 
the  sums  earned  and  charged  for  the  business  done  within 
the  state.  This  positive  and  oft-repeated  limitation  to  busi- 
ness done  within  the  state— that  is,  business  begun  and  ended 
within  the  state — evidently  intended  to  exclude,  and  the  lan- 
guage employed  certainly  does  exclude,  the  idea  that  the  tax 
IS  to  be  imposed  upon  the  interstate  business  of  the  company. 
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**  Business  done  within  this  state  "  cannot  be  made  to  mean 
business  done  between  that  state  and  other  states.  We  there- 
fore  concur  in  the  view  of  the  court  below  that  it  was  not  the 
legislative  intention,  in  the  enactment  of  this  statute,  to  im- 
pinge upon  interstate  ccmmerce,  or  to  interfere  with  it  in 
any  way  whatever ;  and  that  the  statute,  when  fairly  cod- 
strued,  does  not  in  any  manner  interfere  with  interstate  com- 
merce. 

The  second  and  third  propositions  stated  above  are  reduc. 
ibie  to  the  single  contention  that  the  act  in  question  violates 
the  requirements  of  uniformity  and  equality  of 
BM«irt«rat  taxation  prescribed  by  the  constitution  of  Mis- 
Md^Miir^^  sou ri,  ancl  thereby  denies  to  the  complainant  the 
itjaoifi*-  equal  protection  of  the  laws -of  the  state  which 
i*»^-  the  fourteenth  amendment  to  the  constitution  guar- 

anty shall  not  be  abridged  by  state  action.  This 
court  has  repeatedly  laid  down  the  doctrine  that  diversity  of 
taxation,  both  with  respect  to  the  amount  imposed,  and'the 
various  species  of  property  selected  either  for  bearing  its 
burdens  or  for  being  exempt  from  them,  is  not  inconsistent 
with  a  perfect  uniformity  and  equality  of  taxation  in  the 
proper  sense  of  those  terms ;  and  that  a  system  which  iro- 
poses  the  same  tax  upon  every  species  of  property,  irrespec- 
tive of  its  nature  or  condition  or  class,  will  be  destructive 
of  the  principle  of  uniformity  and  equality  in  taxation, 
and  of  a  just  adaptation  of  property  to  its  burdens. 

The  rules  of  taxation  in  this  respect  were  well  stated  in 
the  opinion  of  the  court,  delivered  by  Mr.  Justice  Bradley, 
in  Bell's  Gap  R.  Co.  v.  Pennsylvania,  134  U.  S.  232,  237,  as 
follows:  "The  provision  in  the  fourteenth  amendment,  that 
no  state  shall  deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws,  was  not  intended  to  pre- 
vent a  state  from  adjusting  its  system  of  taxation  in  all  proper 
and  reasonable  ways.  It  may,  if  it  chooses,  exempt  certain 
classes  of  property  from  any  taxation  at  all,  such  as  churches, 
libraries,  and  the  property  of  charitable  institutions.  It  may 
impose  different  specific  taxes  upon  different  trades  and  pro- 
fessions, and  may  vary  the  rates  of  excise  upon  various  prod- 
ucts. It  may  tax  real  estate  and  personal  property  in  a 
different  manner.  It  may  tax  visible  property  only,  and  not 
tax  securities  for  payment  of  money.  It  may  allow  deduc- 
tions for  indebtedness,  or  not  allow  ihem.  *  *  *  It  would, 
however,  be  impracticable  and  unwise  to  attempt  to  lay 
down  any  general  rule  or  definition  on  the  subject  that  would 
include  allcases.  They  must  be  decided  as  they  arise.  We 
think  that  we  are  safe  in  saying  that  the  fourteenth  amend- 
ment was  not  intended  to  compel  the  state  to  adopt  an  iron 
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rule  of  equal  taxation.  If  that  were  its  proper  construction, 
it  would  not  only  supersede  all  those  constitutional  provisions 
and  laws  of  some  one  of  the  states  whose  object  is  to  secure 
equality  of  taxation,  and  which  are  usually  accompanied  with 
qualifications  deemed  material,  but  it  would  render  nuga- 
tory those  discriminations  which  the  best  interests  of  society 
require,  which  are  necessary  for  the  encouragement  of  needed 
and  useful  industries,  arid  the  discouragement  of  intemper- 
ance and  vice,  and  which  every  state,  in  one  form  or  another, 
deems  it  expedient  to  adopt." 

In  the  case  of  Home  Ins.  Co.  v.  New  York,  124  U.  S.  594, 
606,  607,  the  court,  speaking  through  Mr.  Justice  Field,  said: 
•*  But  the  amendment  [the  fourteenth]  does  not  prevent  the 
classification  of  property  for  taxation — subjecting  one  kind 
of  property  to  one  rate  of  taxation,  and  another  kind  of  prop- 
erty to  a  different  rate — distinguishing  between  franchises, 
licenses,  and  privileges,  and  visible  and  tangible  property, 
and  between  real  and  personal  property.  Nor  does  the 
amendment  prohibit  special  legislation.  Indeed,  the  greater 
part  of  all  legislation  is  special,  either  in  the  extent  to  which 
it  operates,  or  the  objects  sought  to  be  obtained  by  it ;  and, 
when  such  legislation  applies  to  artificial  bodies,  it  is  not 
open  to  objection  if  all  such  bodies  are  treated  alike  under 
similiar  circumstances  and  conditions,  in  respect  to  the  privi- 
leges conferred  upon  them,  and  the  liabilities  to  which  they 
are  subjected.  Under  the  statute  of  New  York  all. corpora- 
tions, joint  stock  companies,  and  associations  of  the  same 
kind,  are  subjected  to  the  same  tax.  There  is  the  same  rule 
applicable  to  all,  under  the  same  conditions,  in  determining 
the  rate  of  taxation.  There  is  no  discrimination  in  favor  of 
one  against  another  of  the  same  class  ;'*  citing  a  long  list  of 
authorities. 

The  contention  of  the  complainant,  however,  in  this  con- 
nection, is  that  the  rule  of  uniformity  and  equality  of  taxa- 
tion is  destroyed  by  the  arbitrary  discrimination  involved  in 
the  definition  of  what  shall  be  taxed  under  the  act,  imposing 
upon  certain  persons  or  associations  taxes  from  which  other 
persons  or  companies  of  precisely  the  same  kind,  doing  ex- 
actly the  same  kind  of  business,  under  exactly  the  same  con- 
ditions, are  exempt.  In  other  words,  the  contention  is  that 
the  act  of  the  legislature,  arbitrarily  defines  what  shall  con- 
stitute an  express  company,  and  then  lays  a  tax  upon  its 
business,  while  at  the  same  time  it  permits  the  same  kind  of 
business  to  be  done  by  any  person  or  company  not  embraced 
within  the  class  thus  denned,  without  being  subject  to  any 
tax  at  all.  It  is  said  that  the  act,  by  the  very  terms  of  its 
definition,  restricts  the  tax  to  persons  or  corporations  who 
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carry  on  the  business  of  transportation  on  contracts  for  hire 
with  railroad  or  steamboat  companies  doing  business  within 
the  state,  and  that  it  permits  any  person  or  company  that 
may  be  so  fortunate  as  to  own  its  own  means  of  transporta- 
tion to  go  free  from  any  such  tax ;  that  is  to  say,  an  express 
company  that  engages  for  hire  a  railroad  or  steamboat  com- 
pany to  transport  its  merchandise  must  pay  a  tax  for  the 
privilege  of  doing  business,  while  the  railroad  or  steamboat 
company,  owning  its  own  means  of  transportation,  might,  in 
connection  with  the  business  for  which  it  was  primarily  char- 
tered, engage  in  the  express  business  without  paving  any 
tax  whatever  on  the  privilege  of  carrying  on  such  express 
business.  It  is  strenuously  argued,  therefore,  that  this  is  an 
unjust  discrimination  against  the  express  companies  defined 
by  the  act,  and  in  favor  of  other  companies  or  persons  that 
may,  in  connection  with  their  primary  or  original  business, 
engage  in  the  express  business,  or  that  may  carry  on  a  sepa- 
rate express  business,  owning  their  own  means  of  transpor- 
tation. 

The  fallacy  of  this  argument  lies  in  the  assumption  that  the 
definition  of  what  shall  constitute  an  express  company  ex- 
cludes from  the  classification  companies  which  are  as  much 
engaged  in  the  business,  or  as  much  under  the  same  condi- 
tions, as  are  those  which,  under  the  definition  are  subject  to 
the  tax. 

The  legislation  in  question  cannot  be  considered  as  invidi- 
ously discriminating  against  the  express  companies  defined 
by  it,  and  in  favor  of  other  companies  or  persons  that  may 
carry  exfiress  matter  on  certain  other  conditions  or  under 
different  circumstances.  There  is  an  essential  difference  be- 
tween express  companies  defined  by  this  act  and  railroad  or 
steamboat  companies  or  other  companies  that  own  their  own 
means  of  transportation.  The  vital  distinction  is  this:  Rail- 
road companies  nay  taxes  on  their  roadbeds,  rolling  stock, 
and  other  tangible  property  as  well  as,  generally,  upon  their 
franchise ;  and  steamboat  companies  likewise  pay  a  tax  upon 
their  tangible  property.  This  tax  is  not  necessarily  an  ad 
valorem  tax  at  the  same  rate  as  is  paid  on  other  private  prop- 
erty in  the  state  belonging  to  individuals.  Generally,  indeed, 
it  is  not,  but  is  often  determined  by  other  means  and  at  dif- 
ferent rates  according  to  the  will  of  the  state  legislature. 
Kentucky  Railroad  Tax  Cases,  115  U.  S.  321,  337,  22  Am.  & 
Eng.  R.^Cas.  225.  On  the  other  hand,  express  companieb, 
such  as  are  defined  by  this  act,  have  no  tangible  property,  of 
any  consequence,  subject  to  taxation  under  the  general  laws. 
There  is  therefore  no  way  by  which  they  can  be  taxed  at 
all,  unlc«ss  by  a  tax  upon  their  receipts  for  business  transacted. 
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This  distinction  clearly  places  express  companies  defined  by 
this  act  in  a  separate  class  from  companies  owning  their  own 
means  of  transportation.  They  do  not  do  business  under 
the  same  conditions  or  under  similiar  circumstances.  In  the 
nature  of  things,  and  irrespective  of  the  definite  legislation  in 
question,  they  belong  to  different  classes.  There  can  be  no 
objection,  therefore,  to  the  discrimination  made  as  between 
express  companies  defined  by  this  act  and  other  companies 
or  persons  incidentally,  doing  a  similar  business  by  different 
means  and  methods,  in  the  manner  in  which  they  are  taxed. 
Their  different  nature,  character,  and  means  of  doing  busi- 
ness justify  the  discrimination  in  this  respect  which  the  leg- 
islature has  seen  fit  to  impose.  The  legislation  in  question 
does  not  discriminate  between  companies  brought  within 
the  class  defined  in  the  first  section  ;  and  such  companies  be- 
ing so  entirely  dissimilar,  in  vital  respects,  as  regards  the 
purposes  and  policy  of  taxation,  from  railroad  companies  and 
the  like  owning  a  large  amount  of  tangible  and  other  prop- 
erty subject  to  taxation  under  other  and  different  laws,  and 
upon  other  and  different  principles,  we  do  not  see  how, 
under  the  principles  of  the  many  decisions  of  this  court  upon 
the  subject,  it  can  be  held  violative  either  of  the  fourteenth 
amendment  of  the  constitution  of  the  United  States,  or  of 
the  provision  in  the  constitution  of  Missouri  relating  to  equaU 
itv  and  uniformity  of  taxation.  See  Barbier  v.  Connolly,  113 
if.  S.  27,  7  Am.  &  Eng.  Corp.  Cas.  640;  Soon  Hing  v.  Crow- 
lev,  113  U.  S.  703,  7  Am.  &  Eng.  Corp.  Cas.  646;  Dent  ^^. 
West  Virginia,  129  U.  S.  114;  Missouri  Pacific  R.  Co.  v. 
Humes,  115  U.  S.  512;  22  Am.  &  Eng.  R.  Cas.  557 ;  City  7^ 
Weber,  44  Mo.  547;»Germania  L.  Ins.  Co.  v.  Com.,  85  Pa.  St. 
513;  State  V.  Welton,  55  Mo.  288. 

The  opinion  of  the  court  below  on  this  branch  of  the  case 
is  elaborately  argued,  and  is  conclusive.  We  concur  in  the 
reasoning  o.f  it,  as  well  as  in  the  language  employed,  and  re- 
fer to  it  as  a  correct  expression  of  the  law  upon  the  subject. 

Decree  affirmed. 

Taxation  of  Transportation  Companies— Interstate  Commerce. — See  State 
of  Maine  v.  Grand  Trunic  R.  Co.,  and  note,  a/i/^  pp.  602.  609. 

License  Tax  on  Express  Companies — Regulation  of  Interstate  Commerce. 
— In  Commonwealth  V.  Smith,  (Ky.  September  24,  1891),  17  S.  W.  Rep. 
187,  it  was  held  that  the  act  of  the  Kentucky  legislature  providing  that  ex- 
press companies  within  the  state  shall  pay  a  license  tax  of  $500  or  $1,000 
per  annum,  according  as  the  lines  over  which  they  operate  are  less  or 
nore  than  100  miles  in  length,  is  void,  as  a  regulation  of  interstate  com- 
merce, within  the  inhibition  of  Const.  U.  S.  art.  i,  §  8,  subd.  3,  in  that  it 
seeks  to  lay  a  burden  upon  the  business  of  such  companies,  rather  than 
upon  their  property.  Following  Crutcher  ?'.  Commonwealth,  141  U.  S. 
47,  46  Am.  &  Eng.  R.  Cas.  637. 
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Injunction  Against  Collection  of  Unoonttitutional  Tax. — While  an  uncoa- 
«^titullonal  tax  may  conter  no  right,  impose  no  duty  and  support  no  obli- 
gation, the  trespass  resulting  from  proceedings  to  collect  such  void  (ax 
lannot  be  restrained  by  injunction,  where  irreparable  injury  or  other 
irround  for  equitable  interposition  is  not  shown  to  exist.  Shelton  *. 
T*iatt,  139  U.  S.  591  ;  Allen  v,  Pullman's  Palace  Car.  Co.,  139  U.  S. 
658. 

Equality  and  Uniformity  of  Taxation— Discrimination  Between  Diflereiit 
Railroads. — That  some  oi  the  railroads  cannot  constitutionally  be  taxed  upon 
their  property  beyond  a  specified  percentage  upon  their  annual  income, 
does  not  hinder  the  legislature  from  taxing  all  other  railroad  companies 
Md valorem  upon  their  property,  the  former  being  also  taxed  up  to  tbc 
limit  established  by  their  charters.  Under  the  constitution,  which  requires 
taxes  to  be  levied  and  collected  under  c^enerai  laws,  the  l^slature  has  no 
power  to  impose  a  pecuniaiy  penalty  tor  non-payment  upon  one  class  of 
taxpayers  exclusively,  leaving  all  other  classes  exempt  from  any  penalty 
whatever.  Nor  can  the  legislature  subject  one  class  of  taxpayers  to  exe- 
cution for  taxes  on  the  1st  of  October  when  the  great  mass  of  the  tax- 
payers are  exempt  until  the  20th  of  December.  Atlanta  &  F.  R.  Co.  v. 
Wright,  (Ga.,  July  13,  1891),  13  S.  E.  Rep.  578. 


Persons,  Etc.,  in  Delinquent  List  of  Maricopa  Couhtt 

FOR  1888-89  V.  Territory. 

In  re  Phgenix  &  Maricopa  R.  Co. 

{Arizona  Supreme  Courts  Feb,  p,  iSpr.) 

Indian  Reservations— When  a  Part  of  Territory.~In  the  absence  of  treatj 
or  express  exclusion,  the  different  Indian  reservations  become  a  part  A 
the  territory  where  situate,  and  subject  to  territorial  legislative  jurisdic- 
tion, subject,  however,  to  the  power  of  the  general  government  to  make 
re}?ulations  respecting  the  Indians,  etc. 

Taxation  of  Railroad  in  Indian  Reservation.— A  railroad  built  across  as 
Indian  reservation  in  the  territory  is  subject  to  taxation  by  the  territory, 
where  there  is  no  treaty  stipulation  or  express  exclusion  against  the  jaris- 
diction  of  the  territory. 

Appeal  from  Maricopa  District  Court 

C/ark  Churchill,  Atty.  Gen.,  and  Frank  Cox,  for  appellant 

If.  N.  Alexander^  for  the  Territory. 

Gooding,  C.  J.— The  territory  of  Arizona,  appellee,  re- 
covered judgment  against  the  Phoenix  &  Maricopa  Railroad 
€He  iut«d  Company  appellant,  in  the  court  below  for  taxes 
on  that  part  of  the  Phoenix  &  Maricopa  Railroad 
lying  in  the  boundaries  of  the  Gila  River  Indian  Reserva- 
tion, in  this  territory.  It  is  claimed  by  appellant  that  the 
territory  has  no  jurisdiction  within  the  said  reservation,  or 
legislative  control  over,  and  consequently  no  power  to  tax. 
property  situate  therein.     If  the  reservation  is  to  be  consid- 
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ered  as  exclusively  under  the  jurisdiction  of  the  United 
States,  the  same  as  places  purchased  by  the  United  States 
within  the  boundaries  of  states,  and  with  the  consent  of  said 
states,  and  for  the  purpose  of  forts,  arsenals,  magazines,  dock 
yards,  etc.,  as  seems  to  be  assumed  by  appellant,  then  the 
contention  of  appellant  would  be  supported  by  a  great 
weight  of  authority,  and  would  prevail  m  this  case,  provided 
the  proposition  applied  to  a  railroad  track,  part  of  which  is 
situate  within  and  part  without  the  boundaries  of  the  reser- 
Tation.  In  other  words,  we  conceive  it  to  be  the  law  that . 
property  situate  wholly  within  boundaries  exclusively  within. 
the  jurisdiction  of  the  legislative  power  of  the  United  States 
cannot  be  taxed  by  the  tdrritor)r  within  which  it  may  be 
situate.  But  is  the  reservation  within  or  outside 
of  the  legislative  control  of  this  territory  ?  The  or-  newrTaUoi 
g-anic  act  provides  as  follows:  "Sec.  1839.  Noth^  urruorj. 
ing  in  this  title  shall  be  construed  to  impair  the 
rights  of  personal  property  [should  be  *  persons  or  prop- 
erty,'] pertaining  to  the  Indians  in  any  territory,  so  long  as 
such  rights  remain  unextinguished  by  treaty  between  the  Uni- 
ted  States  and  such  Indians,  or  to  include  any  territory 
which,  by  treaty  with  any  Indian  tribe,  is  not,  without  the 
consent  of  such  tribe,  embraced  within  the  territorial 
limits  or  jurisdiction  of  any  state  or  territory;  but  all  such 
territory  shall  be  excepted  out  of  the  boundaries,  and  con- 
stitute iio  part  of  any  territory  now  or  hereafter  organized 
until  such  tribe  signifies  its  assent  to  the  president  to  be  em- 
braced within  a  particular  territory.  Sec.  1840.  Nor  shall 
anything  in  this  title  be  construed  to  affect  the  authority  ot 
tbe  United  States  to  make  any  regulations  respectino^  the 
Indians  of  any  territory,  their  lands,  property,  or  rights,  by 
treaty,  law,  or  otherwise,  in  the  same  manner  as  might  be 
made  if  no  temporary  government  existed,  or  as  hereafter 
established  in  any  such  territory."  Section  1839  provides, 
in  short,  that  where  there  is  a  treaty  with  an  Indian  tribe, 
providing  that  they  shall  not  be  included  in  any  territory 
without  their  assent  expressed  to  the  president,  they  shall 
not  be  included  until  their  assent  is  given.  If  there  exists 
a  treaty  between  the  government  of  the  United  States  and 
the  Pima  and  Maricopa  Indians  containing  such  a  provi- 
sion, then  their  reservation  is  outside  of  the  political 
jurisdiction  of  this  territory.  If  there  is  no  such  treaty, 
and  there  is  no  act  of  congress  excepting  their  reserva- 
tion out  of  the  operation  of  the  organic  act,  then  it  would 
seem  that  the  reservation  becomes  a  part  of  the  territory 
for  legislative  and  judicial  control.  Section  1840  provides 
that  nothing  contained  in  this  title   shall  be   construed   to 
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aflcct  the  authority  of  the  United  States  to  make  any  reg- 
ulations respecting  the  Indians  of  the  territory,  their  lands, 
property,  or  rights,  etc.  Thus  it  will  be  seen  that  the  au- 
thority  of  the  United  States  over  the  Indians  is  not  to  be 
interfered  with  by  the  territory.  Of  course,  so  long  as  it 
IS  a  territory,  the  authority  of  congress  is  paramount  in  and 
outside  of  the  reservation.  But  this  does  not  prevent  the 
<  xercise  of  the  territorial  legislative  functions  in  or  out- 
ride of  the  reservation.  In  the  absence  of  treaty  or  other 
express  exclusion,  the  reservation  becomes  a  part  of  the  terri- 
tory, subject,  however  to  the  power  of  the  general  gov- 
ernment to  make  regulations  respecting  the  Indians,  etc. 

There  is  nothing  to  show,  nor  does  the  court  know  judi- 
cially or  otherwise,  that  there  ever  was  any  treaty  between 

the  government  and  the  Indian  tribe  or  tribes  on 
tVrH*oliMiV  ^^^  reservation.  The  casein  102  U.  S.  i45,(Lang- 
ildi«'^*'  "  f^^r^  ^'-  Monteith,)  is  directly  in  point.  We  make 
reMrTftUoM.    the  followiug  quotatious:     "  Langford,  the  plain- 

till  in  error,  who  was  plaintiflf  below,  brought  an 
jction  before  a  justice  of  the  peace  in  the  nature  of  forcible 
detainer,  to  recover  of  Charles  E.  Monteith  the  possession  of 
l)uildings  and  grounds  occupied  bv  the  latter  under  the  agent 
lor  the  United  States  for  the  Nez  rerce  Indians."  Passing  the 
first  ground  of  defense,  the  opinion  says:  "Another  allega- 
tion of  the  defense  is  that  the  property  is  situated  within  an 
Indian  reservation,  to  which  the  Indian  title  has  never  been 
extinguished,  and  therefore  forms  no  part  of  the  territory  of 
l(hiho.  Of  course,  if  this  latter  allegation  be  true,  neither 
the  justice  of  the  peace  before  whom  the  case  was  tried 
lust,  nor  the  district  court  to  which  it  afterwards  came  by 
;ippeal,  had  any  jurisdiction  over  il.  The  opinion  of  this 
iourt  in  Harkness  v.  Hyde,  98  U.  S.  476,  is  relied  on  by  the 
«lcfendant.  The  principle  announced  in  that  case  is  sound, 
namely,  that  when,  by  an  act  of  congress  organizing  a  terri- 
torial government,  lands  are  excepted  out  of  the  jurisdiction 
of  the  government  thus  brought  into  existence,  they  consti- 
tute no  part  of  such  territory,  although  they  are  included 
within  its  boundaries.  Congress,  from  which  the  power  to 
exercise  the  new  jurisdiction  emanates,  has  undoubted 
.luthority  to  exclude  therefrom  any  part  of  the  soil  of  the 
\  Uiitcd  States,  or  of  that  whereto  the  Indians  have  the  pos- 
sessory title,  when  by  our  solemn  treaties  with  them  a  stipu- 
lation  to  that  effect  had  been  made."  The  opinion  further 
says:  **  This  court  in  Harkness  v.  Hyde,  supra,  relying  upon 
;in  imperfect  extract  found  in  the  brief  of  counsel,  inadvert- 
c  ntly  inferred  that  the  treaty  with  the  Shoshones,  like  that 
with  the  Shavvnees,  contains  a  clause  excluding  the  lands  of 


Digitized  by  LjOOQ  IC 


VOL.  48]  TAXATION.  623 

the  tribe  from  territorial  or  state  jurisdiction.     In  this  case 
it  seems  we  were  laboring  under  a  mistake.     Where  no  such 
clause,  or  language  equivalent  to  it,  is  found  in  a  treaty  with 
Indians  within  the  exterior  limits  of  Idaho,  the  lands  held  by 
them  are  a  part  of  the  territory,  and  subject  to  its  jurisdiction, 
so  that  process  may  run  there,  however  the   Indians  them- 
selves may  be  exempt  from  that  jurisdiction.     As  there  is  no 
such  treaty  with  the  Nez  Perce  tribe,  on  whose  reservation 
the  premises  in  dispute  are   situated,  and  as  this  is  a  suit 
between  white  men,  citizens  of  the  United  States,  the  justice 
of  the  peace  had  jurisdiction  of  the  parties,  if  the  subject 
matter  was  one  of  which  he  could  take  cognizance."     The 
title  to  real  estate  having  been   raised,  it  was  held  that  he 
had  not  jurisdiction  of  the  subject  matter.    This  is  a  decision 
of  the  supreme  court  of  the  united  States  to  the  effect  that, 
in  the  absence  of  treaty  stipulation,  a  justice  of  the  peace 
would   have  jurisdiction  over  persons  and    property  on  a 
reservation.     The  Idaho  act  was  substantially,  and   almost 
literally,  the  same  as  the  organic  act  of  this  territory  in  that 
particular.     In  U.  S.  v.  McBratney,  104  U.  S.  621,  it  is  held 
that  the  circuit  court  of  the  United  States  for  the  district  of 
Colorado  had  no  jurisdiction   to  try  a  white  man  for  the 
murder  of  a  white  man  on  the  Ute  reservation,  in  the  state 
of  Colorado.     There   a  treaty  existed   betwen  the   United 
States  and  the  Ute  Indians,  and  among  other  provisions  there 
was  the  provision  "  that  a  certain  district  of  country  therein 
described  should  be  set  apart  for  the  absolute  and  undisputed 
use  and  occupation  of  the  Indians  therein  named,  *  *  *  and 
that  no  persons  except  those  therein  authorized  so  to  do,  and 
except  such  officers,  agents,  and  employes  of  the  government 
as  might  be  authorized  to  enter  upon   Indian  reservations  in 
discharge  of  the  duties  enjoined  by  law,  should  ever  be  per- 
mitted to  pass  over,  settle  upon,  or  reside  in  the  territorv  so 
described,  except  as  otherwise  provided  in  the  treaty."     The 
act  admitting  Colorado 'in  to  the  Union  as  a  state  provided 
fc^r  its  admission  upon  an  equal   footing   with   the  original 
states  in  all  respects  whatsoever.     It  was  held  that  this  lan- 
guage, notwithstanding  the  treaty,  subjecting  the  reservation 
to  the  state  jurisdiction,  transferred  the  jurisdiction  to  try 
the  defendant  for  murder  within  the  reservation  to  the  state 
court,  the  reservation  not  being  expressly  excepted  out  of 
the  state  jurisdiction.     In  U.  S.  v.  Ward,  i   Woolw.  (U.  S.) 
I,  the  circuit  court  held  that  the  state  courts  had  no  jurisdic- 
tion in  the  land  of  the  Shawnees.     But  there  was  a  treaty 
that  their  lands  should  never  be  brought  within  the  bounds 
of  any  state  or  territory,  or  subject  to  the  laws  thereof. 
The  appellant  is  evidently  misled  by  failing  to  note  the 
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distinction    between   reservations   with    treaties    providing 
against  their  being  included  in  territorial  and  state 
^**f  tir ***'   jurisdictions  and  reservations  having  no  such  treaty 
DaiiM  ^tM  stipulation.     But,   even   if  there   had   been  such 
i««zciut?«.     treaty  stipulation,  a  subsequent  act  of  congress  in 
conflict  with  it  would  prevail  over  it.     Cherokee 
Tobacco,  II   Wall.  (U.  S.)  621,  says:    "A  treaty  may  super- 
sede a  prior  act  of  congress,  and  an  act  of  congress  may 
supersede  a  prior  treaty.  *     But  appellant  cites  a  number  of 
cases  holding  the  authority  of  the  United  States  to  be  exclu- 
sive in  certain  places  and  districts,  and  denying  the  authority 
of  state  or  territory  therein.     These  cases  are,  however,  a 
class  unto  themselves,  and  come  under  a  provision  of  the 
constitution  of  the  United  States.     The  provision  is  as  fol- 
lows:    "Congress  shall  have  power  to  exercise  exclusive 
legislation  in  all  cases  whatsoever  over  such  district  (not 
exceeding  ten  miles  square)  as  may,  by  cession  of  particular 
states  and  the  acceptance  of  congress,  become  the  seat  of  the 
government  of  the  United  States,  and  exercise  like  authority 
over  all  such  places  purchased  by  the  consent  of  the  legisla- 
ture  of  the  state  in  which  the  same  shall  be,  for  the  erection 
of  forts,  magazines,  arsenals,  dock  yards,  and  other  needful 
buildings."     The  origin  and  effect  of  this  provision  is  some- 
what curious  and  interesting.    The  origin  and  scope  of  the 
provision   is  to  be  found   in   Fort  Leavenworth   K.  Co.  v. 
Lowe,  114  U.  S.  529.     It  is  there  said:    **  The  necessity  of 
the  supreme  legislative  authority  over  the  seat  of  govern- 
ment was  forcibly  impressed  upon  the  members  of  the  con- 
stitutional convention  by  occurrences  which  took  place  near 
the  close  of  the  revolutionary  war.     At  that  time,  while  con- 
gress was  in  session  in  Philadelphia,  it  was  surrounded  and 
insulted  by  a  body  of  mutineers  of  the  continental  army."    In 
giving  an  account  of  this  proceeding,  Mr.  Rawle,  in  his 
treatise  on  the  constitution,  says  of  the  action  of  congress: 
**  It  applied  to  the  executive  authority  of  Pennsylvania  for 
defence,  but,  under  the  ill-conceived  constitution  of  the  state 
at  that' time,  the  executive  power  was  vested  in  a  council 
consisting  of  thirteen  members,  and  they  possessed  or  exhibi- 
ted so  little  energy  and  such  apparent  intimidation  that  the 
congress  indignantly  removed  to  New  Jersey,  whose  inhabi- 
tants welcomed  it  with  promises  of  defending  it.    It  remained 
for  some  time  at  Princeton  without  being  again  insulted,  till, 
for  the  sake  of  greater  convenience,  it  adjourned  to  Annapo- 
lis.    The  general  dissatisfaction  with  the  proceedings  of  the 
executive   authority   of   Pennsylvania,  and    the  degrading 
spectacle  of  a  fugitive  congress,  suggested  the  remedial  pro- 
visions now  under  consideration." 
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The  effect  and  scope  of  this  constitutional  provision  is 
illustrated  in  a  number  of  cases,  extracts  from  several  of 
which  are  set  out  in  114  U.  S.  528,  which  case  is  cited  and 
relied  upon  by  appellant.  We  will  notice  a  few  of  these 
cases,  and  it  will  be  readily  seen  that  they  are  very  different 
from  the  case  under  considferation.  In  Com.  v.  Clary,  8  Mass. 
72,  "  the  supreme  court  of  Massachusetts  held  that  the  courts 
of  the  commonwealth  could  not  take  cognizance  of  offenses 
committed  upon  lands  in  the  tovfn  of  Springfield  purchased 
with  the  consent  of  the  commonwealth  by  the  United  States, 
for  the  purpose  of  erecting  arsenals  upon  them.  That  was 
the  case  of  a  prosecution  against  the  defendant  for  selling 
spirituous  liquors  on  the  lands  without  a  license,  contrary  to 
a  statute  of  the  state,  but  the  court  held  that  the  law  had  no 
operation  within  the  lands  mentioned.  *  The  territory,*  it 
saySy  *on  which  the  offense  is  charged,  is  agreed  to  have 
been  committed  is  the  territory  of  the  United  States,  over 
which  the  congress  have  the  exclusive  power  of  legislation.'" 
In  Mitchell  v.  Tibbetts,  17  Pick.  (Mass.)  298,  it  was  held 
"that  a  vessel  emploved  in  transporting  stone  from  Maine 
to  the  navy  yard  in  Cliarlestown,  Mass.,  a  place  purchased  by 
the  United  States  with  the  consent  of  the  state,  was  not 
employed  in  transporting  stone  within  the  commonwealth, 
ana  therefore  committed  no  offense  in  disregarding  the  stat- 
ute making  certain  requirements  of  vessels  thus  employed." 
The  court  said:  "To  bring  a  vessel  within  the  description 
of  the  statute,  she  must  be  employed  in  landing  stone  at,  or 
taking  stone  from,  some  place  in  the  commonwealth,  and 
that  the  law  of  Massachusetts  did  not  extend  to  and  operate 
within  the  territory  ceded;  adopting  the  principle  of  its  pre- 
vious decision  in  8  Mass."  **  In  Sinks  v.  Rees,  19  Ohio  St. 
306,  the  question  came  before  the  supreme  court  of  Ohio  as 
to  the  effect  of  a  proviso  in  an  act  of  that  state  ceding  to  the 
United  States  its  legislation  over  land  within  her  limits  for 
the  purposes  of  a  national  asylum  for  disabled  volunteer  sol- 
diers, which  was  that  nothing  in  the  act  should  be  considered 
to  prevent  the  officers,  employes,  and  inmates  of  the  asylum 
who  were  qualified  voters  of  the  state  from  exercising  the 
right  of  suffrage  at  all  township,  county,  and  state  elections 
in  the  township  in  which  the  national  asylum  should  be 
located  ;  and  it  was  held  that  upon  the  purchase  of  a  territory 
by  the  United  States,  with  the  consent  of  the  legislature  of 
tne  state,  the  general  government  became  invested  with 
exclusive  jurisdiction  over  it  and  its  appurtenances,  in  all 
oases  whatsoever,  and  that  the  inmates  of  said  asylum  resi- 
dent within  the  territory,  being  within  such  exclusive  juris- 
diction, were  not  residents  of  the  state  so  as  to  entitle  them 
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to  vote,  within   the  meaning  of  the  constitution  which  con- 
fcrred  elective  franchise  upon  residents  alone." 

But  these  cases  are  clearly  distinguishable  from  this  case. 
They  come  within  the  provision  of  the  constitution  confer- 
ring exclusive  jurisdiction  *'  over  all  places  pur- 
T«rritoi7  chased  by  the  consent  of  the  legislature  of  the 
raViVr^r  State  in  which  the  same  shall  be,  for  the  erection 
fftUoB.  of  forts,  magazines,  arsenals,  dock  yards,  and  other 

needful   buildings."     The  reason  and  purpose  of 
the  exclusive  jurisdiction  in  such   places  does  not  exist  on 
Indian   reservations.     Story,  in    his  Commentaries  on   the 
Constitution,  says:     "If  there  has  been  no  cession  by  the 
state  of  the  place,  although  it  has  been  constantly  occupied 
and  used,  under  purchase  or  otherwise  by  the  United  States 
for  a  fort  or  arsenal,  or  other  constitutional  purpose,  the 
state  legislation  still  remains  complete  and  perfect:"  and  in 
support  of   his   statement   refers  to  People  v.  Godfrey,  17 
Johns.  (N.  Y.)  225.     In  that  case  the  court  says:  **ll  the 
United  States  had  the  right  of  exclusive  legislation  over  the 
fortress  of  Niagara,  they  would  have  also  exclusive  jurisdic- 
tion.    But  we  are  of  opmion  that  the  right  of  exclusive  legis- 
lation within  the  territorial  limits  of  any  state  can  be  acquired 
by  the  United  States  only  in  the  mode  pointed  out  in  the 
constitution, — by  purchase  by  consent  of  the  legislature  of 
the  state  in  which  the  same  shall  be, — for  the  erection  of 
forts,   magazines,  arsenals,  dock   yards,  and  other  needful 
buildings.     The  essence  of  that  provision  is  that  the  state 
shall  freely  cede  the  particular  place  to  the  United  States 
for  one  of^  the  specific  and  enumerated  objects."'  "*  *  * 
Where,  therefore,  lands  are  acquired  in  any  other  way  by 
the  United  States  within  the  limits  of  the  state  than  by  pur- 
chase with   her  consent,  they  will  hold  the  lands  subject  to 
this  qualification  :  that  if  upon  them  forts,  arsenals,  or  other 
public  buildings  are  erected  for  the  uses  of  the  general  gov- 
ernment, such  buildings,  with  their  appurtenances,  aS  instru- 
mentalities for  the  execution  of  its  powers,  will  be  free  from 
any  such  interference  and  jurisdiction  of  the  state  as  would 
destroy'    or    impair    their   effective   use   for    the    purposes 
designed."     Appellant  contends  that  the  owner  of  the  right 
of  way  is  the  Indians,  says  so  in  express  terms,  and  savs: 
**  Youcan't  tax  it,  and  no  line  can  exist  on  such  land.     The 
right  of  way  is  distinct  from  the  ownership  of  the  soil.     The 
government  has  granted  the  right  of  way,  and  the  Indians 
have  consented  to  it.     That  they  have  no  title  to  the  soil, 
but  a  mere  occupancy,  is  well  settled.     In  Johnson  v.  Mcin- 
tosh, 8  Wheat.  (U.  S.)  574,  it  is  decided  that  the  title  to  the 
soil  \s  in  the  sovereign,  though  the  land  may  be  in  the  occu- 
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pancy  of  the  Indian  tribes;  that  the  right  of  the  Indians  con- 
sists in  the  right  of  occupancy,  and  does  not  interfere  with 
the  transfer  of  the  soil  by  the  sovereign  or  its  grantees.  This 
conclusion  is  reached  after  a  careful  and  exhaustive  review 
of  the  whole  subject,  in  a  case  where  the  grantee  of  the 
Indian  title  held  by  a  perfect  title,  if  the  Indians  could 
acquire  and  convey  a  good  title  to  the  soil.  But  it  is  argued 
that  the  land  belongs  to  the  Indians  upon  and  over  which 
the  track  and  improvements  exist,  and  cannot  be  sold  for 
taxes.  That  the  rights  of  the  Indians,  whatever  they  may  be, 
cannot  be  sold  for  taxes,  is  quite  clear.  The  proceeding  is 
not  to  sell  anything  not  belonging  to  appellant.  The  track 
of  the  railroad,  and  its  right  of  way,  is  charged  with  the 
taxes  assessed  against  it,  and  only  the  property  upon  which 
the  charge  exists  is  liable  to  sale,  and  the  title  to  no  other 
property  would  pass  thereby.  That  the  railroad  track  and 
right  of  way  may  be  sold  for  taxes  is,  we  think,  too  obvious 
to  require  argument  or  citation  of  authority.  That  part  of 
it  within  the  reservation  may,  in  our  opinion,  be  fairly  con- 
sidered as  subject  to  taxation  by  reason  of  the  grant  of  the 
government  and  the  consent  of  the  Indians,  and  as  being  a 
part  of  a  great  public  highway  for  railroad  purposes,  inde- 
pendent of  the  question  of  general  jurisdiction,  above  dis- 
cussed and  decided.  The  item  of  interest  from  May  6,  1889, 
to  February  6,  1890,  amounting  to  $106.20,  being  interest  on 
taxes,  is  disallowed.  There  is  no  other  error,  and  judgment 
will  be  entered  for  the  proper  amount. 
KiBBEY  and  Sloan,  JJ.,  concur. 


Uenver  &  Rio  Grande  R.  Co. 

V. 

Church,  County  Treasurer, 
(Colorado  Supreme  Courts  Dec,  7,  /8p/.) 

A  State  has  the  Right  to  Tax  Any  Personal  Property  found  within  its  juris- 
diction, without  regard  to  the  place  of  the  owner's  domicile. 

Taxation  of  Rolling  Stock— Regulation  of  Commerce. — Section  8,  art.  i,  of 
the  federal  constitution,  which  confers  power  upon  congress  to  regulate 
commerce  among  the  several  states,  does  not  inhibit  the  taxation  by  a 
state  of  railway  cars  found  within  its  borders,  though  in  the  transaction  of 
business  they  pass  into  adjoining  states  and  territories. 

Same— Personal  Property  of  Corporations.— By  §  10,  art.  10,  of  the  state 
constitution,  corporations  using  personal  property  in  carrj-ing  on  their  busi- 
ness are  declared  subject  to  taxation  thereon,  though  such  use  be  not 
united  with  the  ownership. 

Same— Assessment— Board  of  Equalization.— As  the  law  stood  without 
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the  amendment  of  1889,  the  proper  railway  official  was  required  to  report 
U>  the  state  board  of  equalization  for  taxation  all  rolling  stock  owned  or 
operated  by  the  company ;  and  this  board  was  directed  to  assess  against 
each  railway  company  all  property  exclusively  used  in  operating  the  rail- 
road. 

Same— Property  not  Used  in  Operation  of  Railroad. — The  state  board 
of  equalization  cannot  assess  for  taxation  any  personal  property  owned  or 
controlled  by  railway  companies  which  is  not  used  in  the  direct  operation 
of  the  respective  railroads,  even  though  such  property  may  be  employed 
indirectly  in  carrying  on  the  business. 

Same— The  Phrase  "  Exclusively  Used  "  in  §  2,  p.  322,  Sess.  Laws  1885, 
does  not  limit  the  action  of  the  state  board  to  such  rolling  stock  as  always 
remains  upon  the  company's  lines  and  under  its  immediate  control.  The 
authority  of  the  board  includes  cars  which  in  performing  their  regular 
journeys  pass  out  of  the  state,  and  become  temporarily  useful  in  operating 
other  railroads. 

Taxing  Domestic  Corporation  for  Cars  Owned  by  Foreign  Company.— A  do- 
mestic railway  corporation,  using  and  operating  cars,  may  be  required  to 
pay  the  taxes  thereon,  though  the  exclusive  ownership  be  in  a  foreign  cor- 
poration, with  its  domicile,  principal  office,  and  principal  place  of  businesi 
IP  another  state, 

Original  application  of  the  Denver  &  Rio  Grande  Railway 
Company  against  Frank  Church,  treasurer  of  Arapahoe 
county,  tor  an  injunction  restraining  him  from  the  collectiod 
of  a  certain  tax.     Application  denied. 

This  cause  is  presented  upon  an  agreed  statement  of  facts. 
The  plaintiff  company  had  in  its  possession,  and  was  opera- 
ting along  the  line  of  its  road,  a  number  of  Pullman  sleeping 
cars,  which,  under  the  control  of  a  connecting  line,  frequently 
passed  into  the  adjoining  territory  of  Utah.  These  cars  were 
not  reported  for  taxation  by  the  proper  official  with  the  other 
rolling  stock.  The  state  board  of  equalization  proceeded, 
nevertheless,  to  assess  them,  and  hold  the  railway  company 
liable  for  the  taxes  thereon.  In  pursuance  of  this  action, 
taxes  were  duly  levied,  and  defendant.  Church,  as  treasurer 
of  Arapahoe  county,  was  taking  steps  to  collect  the  same. 
The  opinion,  it  is  believed,  sufficiently  states  all  other  neces- 
sary facts. 

£.  O.  Wolcott  and  /.  F.  Vaile,  for  plaintiff. 

Sam  Jones,  Atty.  Gen.,  and  H.  Riddell,  for  defendant 

Helm,  C.  J.—  When  the  arguments  in  this  case  were  orig; 
inally  filed,  two  questions  were  presented  for  adjudication. 

The  first  and  more  serious  of  these  questions  in- 

•ita  ••!«       volved  the  constitutional  right  of  the  state  to  levy 

ta^inuu  *'    any  tax  upon  Pullman  sleepers.     It  was  stipulatea 

MBiMrM.      that  the  cars  assessed  were  the  "sole  and  exclusive*' 

property  of  a  corporation  organized  and  having  ito 
principal  place  of  business  m  the  state  of  Illinois;  and  couft- 
sel  for  plaintiff  contends  that,  since  they  convey  passengers 
from  state  to  state,  they  are  merely  vehicles  employed  in  in- 
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terstate  commerce,  and  hence  are  not  subject  to  local  taxa- 
tion. The  proposition  is  advanced  that  the  attempt  of  the 
state  to  levy  these  taxes  was  a  violation  of  the  provision  of 
the  federal  constitution  investing  congress  with  the  power 
"  to  regulate  commerce  *  *  *  among  the  several  stales." 
Article  i,  §  8.  Recently  the  above  question  has  been  squarely 
determined  by  the  supreme  court  of  the  United  States.  That 
court  enploys  the  following  language:  "The  (act  that,  in- 
stead of  stopping  at  the  state  boundary,  thej^  (Pullman  cars) 
cross  that  boundary  in  going  out  and  coming  back,  cannot 
aflfect  the  power  of  the  state  to  levy  a  tax  upon  them.  The 
istate  having  the  right,  for  the  purposes  of  taxation,  to  tax 
any  personal  property  found  within  its  jurisdiction,  without 
regard  to  the  place  of  the  owner's  domicile,  could  tax  the 
specific  cars  which  at  a  given  moment  were  within  its  bor- 
ders." Pullman  Palace  Car  Co.  v.  Com.,  141  U.  S.  18,46  Am. 
&  Eng.  R.  Cas.  236.  The  foregoing  decision  was  not  unani* 
mous;  three  of  the  judges  united  in  a  dissenting  opinion,  and 
one  judge  did  not  participate.  The  dissenting  opinion  sanc- 
tions the  view  urged  upon  us  by  counsel.  It  concedes  that 
the  non-residence  of  the  owner  is  not  at  all  decisive  against 
the  right  to  tax ;  but  it  holds  that  in  this  regard  there  is  a 
broad  distinction  between  proper"ty  which  is  permanently  lo- 
cated in  one  state  for  ordinary  use  and  sale,  and  property 
such  as  that  now  under  consideration,  which  is  merely  an  ap- 

filiance  used  in  the  transportation  of  interstate  commerce, 
ncidentally,  it  is  said  in  this  opinion:  "But  the  ships  that 
traverse  the  sea,  and  the  cars  that  traverse  the  land,  in  those 
lines  (steamship  lines  and  continental  railways),  being  the  ve- 
hicles of  commence,  interstate  or  foreign,  and  intended  for 
its  movement  from  one  state  or  country  to  another,  and  hav- 
ing no  fixed  or  permanent  situs  or  home,  except  at  the  resi- 
dence of  the  owner,  cannot,  without  an  invasion  of  the  pow- 
ers and  duties  of  the  federal  government,  be  subjected  to  the 
burdens  of  taxation  in  the  places  where  they  only  go  or  come 
fn  the  transaction  ol  their  business,  except  where  they  be- 
long/* Both  of  these  opinions  are  strong  and  persuasive; 
but,  of  course,  we  are  bound  to  accept  the  view  promulgated . 
by  a  majority  of  the  learned  judges. 

Assuming,  therefore,  that  the  cars  assessed  by  the  board 
of  equalization  are  subject  to  taxation  in  this  state,  we  turn' 
to  the  remaining  question  submitted  for  consider- 
ation, viz.:  Can  such  taxes  be  collected  of  the  Den-  B»M»««<ie«»- 
iirer  A  Rio  Grande  Railway  Company,  a  domestic  ?o'jJ!|*oiI* 
corporation,  using  and  operating  the  cars,  the  sole  piiimMcan. 
and  exclusive  ownership  thereoT  being,  as  already 
remarked,  in  a  foreign  corporation,  with  its  domicile,  princi- 
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pal  office,  and  principal  place  of  business  in  the  state  of  Illi. 
nois  ?     The  answer  to  this  question  must  be  found  in  the  con- 
stitutional  and  statutory  provisions  regulating  the  subject  of 
taxation.     The  case  of  Pullman's  Palace  Car  Co.  v.  Com.,  su- 
pra, vindicates  the  right  of  the  state  of  Pennsylvania  to  levy 
taxes  against  the  Pullman  Company  upon  Pullman  sleepers 
passing  through  that  state.     It  does  not,  therefore,  aid  us  in 
the  branch  of  the  present  controversy  now  under  considera- 
tion.    In  Carlisle  v.  Pullman  Palace  Car  Co.,  8  Colo.  320,  to 
which  our  attention  is  invited,  the  liability   of  the  railway 
company  was  expressly  excluded  from  determination;  hence 
that  opinion  can  only  assist  us  as  its  careful  reasoning  upon 
the  general  subject  may  point  towards  a  correct  conclusion. 
The  undoubted  tendency  of  this  reasoning  foreshadows  the 
view  that  property  used,  as  well  as  that  owned,  may  be  as- 
sessed against  the  railway  using  it.     The  constitution  (article 
10,  §  10),  reads  as  follows:  "All  corporations  in  this  slate,  or 
doing  business  therein,  shall  be  subject  to  taxation  for  state, 
county,  school,  municipal  and  other  purposes,  on  the  real  and 
personal  property  owned  or  used  by  them  within  the  terri- 
torial limits  of  the  authority  levying  the  tax."     The  framers 
of  the  constitution  have  thus  expressed  in  unequivocal  lan- 
guage their  intention  to  subject  corporations  to  the  payment 
of  taxes  upon  personal  property  used  by  them,  even  though 
such  use  be  not  united  with  the  ownership.     It  is  possible 
that  this  provision  is  not  self  enforcing,  and  that,  standing 
alone,  its  manifest  purpose  would  fail  for  want  of  proper  reg 
ulations  touching  the  manner  of  assessing  and  collecting  the 
taxes  referred  to.     But,  as  we  shall  presently  see,  it  is  uniiec- 
essary  to  speculate  upon  such  a  contingency. 

Betore  passing  to  a  consideration  of  the  statutes  relating  to 
revenue,  it  is  appropriate,  though  perhaps  not  necessarv,  to 
notice  briefly  the  character  of  plaintiff's  control  over  Pullman 
sleepers  upon  its  line.  Notwithstanding  the  express  state- 
ment, among  the  stipulated  facts,  that  these  cars  are  the  "sole 
and  exclusive  "  property  of  another  corporation,  it  is  obvious 
from  the  remaining  provisions  of  the  stipulation  itself,  coupled 
.  with  concessions  made  by  counsel  in  argument,  that  plaintiff 
had  an  important  and  valuable  interest  therein.  By  virtue 
of  a  contract  with  the  owner  covering  a  period  of  15  years, 
these  cars  were  under  the  control  of  plaintiff,  with  an  option 
in  favor  of  plaintiff  for  the  purchase  thereof.  They  took  the 
place  upon  plaintiff's  trains  of  ordinary  passenger  coaches. 
For  persons  carried  in  them  plaintiff'  collected  the  usual 
railroad  fare;  the  revenue  thus  received  being  several  times 
the  amount  exacted  by  the  owner  (the  Pullman  Company)  for 
the    additional    luxury    of  sleeping   accommodations.    The 
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Pullman  Company  employed  a  car  conductor  and  porter  to 
preserve  order,  collect  berth  tickets  or  fares,  and  attend  to 
•the  convenience  and  comfort  of  passengers.  But  the  cars, 
like  all  the  rest  of  the  train,  were  subject  to  the  control  of 
the  train  conductor,  and  the  Pullman  employes  were  gov- 
erned by  the  general  railroad  regulations.  In  nearly  all 
respects  during  the  term  of  the  contract,  plaintiff's  dominion 
over  these  sleepers  was  as  complete  and  exclusive  as  if  it  had 
been  the,  absolute  owner.  Under  a  contract  substantially 
similar,  it  was  held  in  Illinois  that  the  railway  company  pos- 
sessed "such  a  qualified  property"*  in  the  Pullman  cars 
"  that  for  taxable  purposes  tney  may  be  regarded,  within  the 
fair  meaning  of  the  statute,  as  *  belonging*  to  the  rolling 
stock  *  of  the  company,  and  subject  to  fixation  as  such.  Ken- 
nedy V.  St.  Louis,  y.  &  T.  H.  R.  Co.,  62  III.  395.  The  condi- 
tion of  our  legislation,  however,  obviates  the  necessity^  were 
we  disposed  so  to  do,  of  adopting  the  Illinois  theory  regard- 
ing the  qualified  property  or  ownership  of  the  railway  com- 
pany. Had  subdivision  7,  §  2,  p.  318,  Sess.  Laws  1889,  been 
m  force  when  the  assessment  under  consideration  was  made, 
the  present  controversy  could  not  have  arisen  ;  for  this  pro- 
vision places  the  legislative  intent  in  the  premises  beyond  a 
reasonable  doubt.  But,  while  the  statutes  by  which  the 
present  decision  must  be  controlled  are  not  so  clear,  we  en- 
counter no  serious  difficulty  in  discovering  the  legislative 
purpose.  By  S  2,  p.  322,  Sess.  Laws  1885,  *'  the  president, 
auditor,  general  manager  or  other  authorized  agent  of  any 
corporation  owning  or  operating  any  cars,  rolling  stock  or 
any  property  whatsoever  on  any  line  of  railroad  in  the  state," 
is  required  to  furnish  the  state  board  of  equalization,  on  or 
before  April  ist  of  each  year,  with  an  affidavit  specifying  all 
such  property  **  owned  or  operated  '*  by  the  company,  to- 
gether with  tne  value  thereof.  It  is  probable  that,  through 
inadvertence,  reference  to  this  provision  was  omitted  in  the 
succeeding  section,  which  declares  that  the  state  board  of 
equalization  shall  assess  the  property  enumerated  in  the  first 
section  of  the  act  in  the  manner  provided  by  §  2847,  (§  36, 
chap.  94),  Gen.  St.  The  latter  provision  directs  the  board  to 
assess  against  the  railway  company  all  personal  property  ex- 
clusively used  in  operating  th^e  road.  Whether  established 
rules  of  construction  permit  us  to  read  the  statute  as  if  it  con- 
tained this  reference,  we  shall  not  pause  to  consider;  for,  if 
they  do  not,  we  must  nevertheless  turn  to  said  §  2847  ^^^  the 
authority  of  the  state  board  in  the  premises.  Section  2, 
above  mentioned,  clearly  operates  as  an  implied  repeal  of  at 
least  so  much  of  said  §  2847  ^s  relates  to  a  sworn  report  by 
railway  officials  touching  railway  rolling  stock.     Thus  for  the 
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word  "  owned  "  ia  §  2847  were  substituted,  so  far  as  roUiog 
stock  is  concerned,  in  §  2,  the  phrases  "owning  or  operating 
and  "  owned  or  operated."  By  this  change  the  legislature 
indicated  its  purpose  to  place  all  rolling  stock  used  or  oper- 
ated hy  a  railway  company  upon  the  same  footing  with  ref- 
erence to  taxation,  regardless  of  the  interest,  as  lessee  or 
owner,  of  the  company  operating  it.  Hence  the  law  as  it 
stood  when  the  tax  in  controversv  was  levied,  directed— 
/^irj/,  that  the  proper  railway  official  report  to  the  state  board 
of  equalization  all  rolling  stock  "  owned  or  operated  "  by  the 
company  ;  and,  second^  that  this  board  assess  against  the  rail* 
way  company  all  property  *'  exclusively  used  "  in  operating 
the  railroad.  We  cannot  concede  the  correctness  of  the  prop- 
osition that  the  phrase  "  exclusively  used,"  as  thus  employed, 
applies  to  such  rolling  stock  only  as  always  remains  upon  the 
company's  lines  and  under  its'  immediate  control.  If  this 
were  true,  it  would  follow  that  rolling  stock  owned  by  the 
company,  which  frequently  passes  over  connecting  lines,  such 
as  loaded  freight  cars,  might  escape  taxation  altogether;  for 
under  the  provision  directing  the  assessment  by  the  board, 
coupled  with  the  amendment  of  1885,  rolling  stock  owned  is 
upon  the  same  footing  with  rolling  stock  leased ;  either  must 
be  "exclusively  used."  The  word  "exclusively  "  is  a  limita- 
tion upon  the  power  of  the  state  board  of  equalization.  This 
specific  tribunal  was  provided  for  the  purpose  of  assessing 
railway  property,  real  and  personal,  that  cannot,  in  the  nature 
of  things,  be  intelligently  and  equitably  reached  with  the  ordi- 
nary taxing  machinery.  Such  personal  property  as  is  owned 
or  controlled  by  railway  companies,  and  is  not  used  in  the  di- 
rect operation  of  the  roads,  cannot  be  assessed  by  the  board. 
This  is  true  even  though  the  property  may  be  so  employed 
as  to  indirectly  aid  in  carrying  on  the  business.  But  it  is  un- 
necessary' to  further  comment  upon  the  affirmative  legislative 
designs  m  the  premises.  It  is  sufficient  for  the  present  to 
declare  that  it  was  not  the  intent  to  exempt  cars  from  taxa- 
tion merely  because  in  performing  their  regular  journeys 
they  sometimes  pass  out  of  the  state,  and  then  become  tem- 
porarily useful  in  operating  other  railroads.  Considering, 
therefore,  the  existing  legislation  as  a  whole,  together  Avith 
the  clear  and  imperative  constitutional  declaration  touching 
the  subject,  we  are  of  the  opinion  that  Pullman  sleepers  con- 
trolled and  operated,  though  not  owned,  by  plaintiff,  were 
properly  assessed  to  it  for  taxation.  Whether  plaintiff  may 
compel  the  Pullman  Company  to  refund  the  taxes  thus  paia 
is  a  question  we  are  not  now  called  upon  to  decide.  It  ap- 
pears from  the  agreed  statement  that  the  cars  in  question 
were  employed  one-third  of  the  time  outside  the  state.    In 
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view  of  all  the  facts  before  us,  we  may  fairly  assume  that  the 
board  of  equalization  took  this  circumstance  into  considera- 
tion, and  assessed  the  cars  at  two-thirds  of  their  actual  value. 
Apportionments  dissimilar  in  form,  but  calculated  to  accom* 
plish  similar  equitable  results,  deserve  commendation,  and 
have  received  judicial  approval.  Pullman's  Palace  Car  Co. 
V,  Com.,  siipra.  The  application  for  an  injunction  is  accord- 
ingly denied. 

Taxation  of  Transportation  Companies— When  a  Regulation  of  Interstate 
Commerce. — See  State  of  Maine  v.  Grand  Trunk  R.  Co.,  and  note,  ante,  p. 
602,  609;  Pacific  Express  Co.  v,  Seibert,  ante,  p.  610. 


Commonwealth 

V. 

New  York,  Pennsylvania  &  Ohio  R.  Co. 

{Pennsylvania  Supreme  Courts  June  5,  iSgi,) 

Taxation— What  Constitute  "  Tolts."— Under  the  Pennsylvania  Revenue 
act  of  1879.  §  7,  imposing  a  tax  on  thegros^  receipts  of  a  railroad  company 
"for  tolls  and  transportation,"  a  railroad  company  is  taxable  for  sums  re- 
ceived by  it  from  another  company  in  payment  for  the  right  to  run  trains 
over  a  {x>rtion  of  its  road.  Such  receipts  are  "  tolls  "  within  the  meaning 
of  the  statute. 

Taxation  of  Cross  Receipts  for  Tolls— Uniformity— Interstate  Commerce.— 
The  statute  so  construed  is  not  in  conflict  with  the  uniformity  clause  of 
the  Pennsylvania  constitution,  nor  with  the  commerce  clause  of  the  consti- 
tution of  the  United  States,  although  the  merchandise  transported  over  the 
leased  road  is  carried  from  one  state  to  another. 

Same — Double  Taxation.— Taxation  of  tolls  received  by  one  railroad  com- 
pany for  the  use  of  its  road  by  another,  does  not  constitute  double  taxa- 
tion, although  the  lessee  company  pays  taxes  upon  its  receipts  for  trans- 
portation over  such  road. 

Appeals  from  Dauphin  Court  of  Common  Pleas. 
The  following  is  the  opinion  of  the  court  below. 

McPherson,  J. — "  This  case  was  tried  without  a  jury,  under 
the  act  of  1874.  We  find  the  facts  to  be  as  follows :  (i)  The 
defendant  is  a  corporation  of  the   state  of  New  ^^^ 

York,  engaged  in  the  business  of  transporting 
freight  and  passengers.  Its  railroad  runs  through  the  county 
of  Susquehanna,  in  this  state.  (2)  It  leases  and  operates  as 
one  of  Its  branches  a  railroad  lying  wholly  within  this  state, 
known  as  the* Jefferson  Branch,' which  extends  from  Car- 
bondale  to  a  connection  with  the  defendant's  main  line  in 
said  county  of  Susquehanna.  At  Carbondale  the  Jefferson 
branch  connects  with  the  railroad  of  the  Delaware  &  Hudson 
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Canal  Company,  a  corporation  engaged  in  raining  and  trans- 

f)orting  coal,  and  also  in  transporting  freight  and  passengers. 
3)  The  canal  company  makes  use  of  the  Jeflerson  branch  in 
the  manner,  for  the  purposes,  and  upon  the  terms  specified 
in  an  agreement  made  April  7,  1885.  This  agreement  is  made 
a  part  of  this  finding.  (4)  Under  the  eighth  clause  of  said 
agreement,  the  canal  company  paid  to  the  defendant,  for  the 
transportation  of  ^oal  and  merchandise  during  the  six  months 
ending  June  30,  1889,  the  sum  of  $69,462.11.  Of  this  amount 
$69,100  was  in  respect  of  coal  and  merchandise  transported  by 
the  canal  company  over  the  said  Jefferson  branch  in  transit  to 
points  in  other  states;  the  said  coal  and  merchandise  \^hen 
taken  upon  the  cars  and  upon  said  Jefferson  branch,  being 
destined  and  intended  for  shipment  by  continuous  transport- 
ation upon  a  single  way-bill,  from  points  in  Pennsylvania  to 
points  in  other  states,  and  having  been  actually  so  transported 
to  and  delivered  at  points  irf  other  states;  and  $362.11  was 
paid  in  respect  of  coal  and  merchandise  taken  up  and  put 
down  within  the  state  of  Pennsylvania.  The  canal  company 
has  paid  to  the  state  a  tax  upon  its  gross  receipts  fur  the 
transportation  of  the  coal  and  merchandise,  in  respect  ot 
which  it  paid  to  the  defendant  the  said  sum  of  $362.11.  (5) 
Under  the  sixteenth  clause  of  said  agreement,  the  canal  com- 
pany  paid  to  the  defendant  the  sum  of  $2,000,  of  which  $1,000 
was  made  up  of  half  fares  collected  from  local  passengers 
taken  up  and  put  down  within  the  state  of  Pennsylvania,  and 
$1,000  was  in  respect  of  passengers  carried  interstate  by  con- 
tinuous transportation  into,  out  of,  or  through  the  state  of 
Pennsylvania.  (6)  The  defendant  also  leases  and  operates,  as 
one  of^  its  branches,  a  railroad  known  as  the  *  Buffalo,  Brad- 
ford &  Pittsburgh  Branch, '  extending  from  Buttsville  or 
Gilesville,  Pa.,  to  a  connection  with  defendant's  main  line  at 
Carrollton,  in  the  state  of  New  York.  At  Crawford  Junc- 
tion, Pa.,  a  point  on  this  branch,  the  railroad  of  the  Buffalo, 
Rochester  <x  Pittsburgh  Railway  Company  (formerly  the 
Rochester  &  Pittsburgh  Railroad  Company)  connects  with 
said  branch.  This  last  mentioned  corporation  is  engaged  in 
the  transportation  of  freight  and  passengers.  (7)  The  Buf- 
falo, Rochester  &  Pittsburgh  Railway  Company  makes  useoi 
part  of  the  Buffalo,  Bradford  &  Pittsburgh  branch  in  the  man- 
ner, for  the  purpose,  and  upon  the  terms  specified  in  an  agree- 
ment made  October  20,  1882,  which  agreement  is  made  a  part 
of  this  finding.  The  part  used  lies  partly  in  this  state  and 
partly  in  the  state  of  New  York.  (8)  Under  this  agreement,' 
the  amount  paid  to  the  defendant  by  the  Buffalo,  Rochester  A 
Pittsburgh  Railway  Company,  during  the  six  months  ending 
June  30,  1889,  was  $2,700,  being  one   semi-annual  payment. 
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For  the  same  period  the  Buffalo,  Rochester  &  Pittsburg  Rail- 
way Company  paid  to  the  state  a  tax  upon  its  gross  receipts. 
so  far  as  the  same  were  derived  from  transportation  between 
points  both  of  which  are  within  the  state  of  Pennsylvania. 
tg)  This  settlement  taxes  the  entire  gross  receipts  of^the  de- 
fendant from  its  business  in  Pennsylvania  for  the  six  months 
ending  June  30,  1889,  under  section  7  of  the  act  of  1879,  ^"^1 
includes  tiierein  the  sums  paid  by  the  canal  company  and  by 
the  Buffalo,  Rochester  &  Pittsburgh  Railway  Company.  (10) 
On  February  10,  1890,  the  defendant  paid  to  the  state  the 
whole  amount  demanded  except  the  tax  upon  said  sums  of 
$71,462.1 1  and  $2,700. 

"  Conclusions  of  law :  The  principal  questions  before  us 
are  these:  (i)  Are  the  receipts  derived  by  the  defendant, 
from  the  two  companies  named,  taxable  as  *  gross 
receipts  for  tolls  and  transportation  ?  *  (2)  If  so,  does  2r©Unted 
the  tax  offend  in  any  degree  against  the  uniformity 
clause  of  the  Pennsylvania  constitution,  or  the  commerce 
clause  of  the  federal  constitution  ?  Two  other  questions  are 
also  involved,  and  will  be  afterwards  brieflv  considered. 

"Section  7  of  the  Revenue  Act  of  1879(1^.  L.  112) declares 

*  that  every  railroad  company,  canal  company,  *  etc., '  owning 
operating,  or  leasing,    *    *    *    any  railroad,  canal, 

*  *     *    or  other   device    for   transportation   of  J^t^^^^,"'**'" 
freight  or  passengers,  or  in  any  way  engaged  in  the    "  ••  *  * 
business   of   transporting   freight   or   passengers,     *     *     * 
shall  pay  a    *     *    *     tax  of  eight-tenths  of   one  per  centum 
upon  the  gross  receipts  of  said  company  for  tolls  and  trans- 

Eortation. '  Are  the  receipts  in  question  embraced  by  this 
inguage  *  *  *  Clearly,  they  are  not  receipts  for  '  trans- 
portation, as  that  word  is  here  used,  because  the  defendant 
does  not  itself  carry  these  particular  goods  and  passengers  ; 
but  just  as  clearly  they  must  be  said  to  be  receipts  for  *  tolls.  * 
This  word  has  been  defined  by  the  supreme  court  of  Penn- 
sylvania, and  we  quote  Mr.  Justice  Strong's  definition  in 
Boyle  V.  Philadelphia  &  R.  R.  Co.,  54  Pa.  St.  314:  '  Toll  is  a 
tribute  or  custom  paid  for  passage,  not  for  carriage, — always 
something  taken  for  a  liberty  or  privilege,  not  for  a  service  ; 
and  such  is  the  common  understanding  of  the  word.  No- 
body supposes  that  tolls  taken  b}''  a  turnpike  or  canal  com- 
pany include  charges  for  transportation,  or  that  that  they 
are  anything  more  than  an  excise  demanded  and  paid  for  the 
privilege  01  using  the  way.  *  This  definition  was  recognized 
in  Cumberland  Val.  R.  Co.'s  Appeal,  62  Pa.  St.  228,  and  was 
expressly  approved  in  Pennsylvania  R.  Co.  v.  Sly,  65  Pa.  St. 
205.  Its  terms  include  the  payment  made  to  the  defendant 
under  the  two   contracts   above   referred  to,  and  determine 
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that  these  payments  are  *  tolls. '  Calling  them  '  rentals  *  does 
not  change  their  true  nature,  as  thus  authoritatively  defined. 
As  no  argument  was  made  by  either  party  to  this  appeal,  we 
do  not  know  upon  what  grounds  a  tax  upon  such  tolls  is  sup- 
posed  to  violate  article  9,  S  i,  of  the  Pennsylvania  constitu- 
tion,  and  for  the  present  at  least,  will  content  ourselves  with 
simply  overruling  the  objection. 

"  The   other  objection,  viz. :  the  alleged  violation  of  the 
commerce  clause  of  the  federal  constitution,  we  also  believe 

to  be  untenable.  The  tax  before  us  is  not  laid 
«ri!a«nute*  "P^"  receipts  for  transportation,  either  interstate 
commerce.       or  of  any  Other  kind,  but  on  receipts  for  tolls— 

the  sum  paid  by  another  corporation  for  the  use 
of  defendant's  road  ;  and  we  do  not  clearly  see  that  this  tax 
lays  any  unconstitutional  burden  upon  commerce  between  the 
stales.  Indeed,  it  is  rather  the  toll  itself  than  the  tax  upon  the 
toll  which  is  the  real  burden  ;  but  as  this  not  imposeci  by  the 
state,  but  by  the  voluntary  act  of  the  parties  themselves,  it 
furnishes  no  constitutional  ground  for  complaint.  As  we  look 
upon  it,  the  situation  is  this:  The  defendant  has  a  certain 
piece  of  railroad  wholly  within  the  state  of  Pennsylvania, 
and  therefore  subject  to  its  taxings  power,  under  certain 
limitations.  This  piece  of  railroad  is  used  by  another  cor- 
poration, which  pays  to  the  defendant  a  stipulated  price  for 
such  use.  The  state  thereupon  requires  the  defendant  to 
pay  a  tax  upon  the  price  thus  paid.  Is  this  a  burden  upon 
the  business  done  by  the  corporation  which  pays  the  toll? 
If  it  be,  it  is  so  indirect  that  we  do  not  believe  it  to  be  in  vio- 
lation  of  the  commerce  clause  of  the  federal  constitution.  It 
is  certainly  not  a  tax,  direct  or  indirect,  upon  the  toll-paying 
corporation,  for  the  state  demands  nothing  from  it  on  this 
account.  The  demand  is  solely  upon  the  toll-receiving  cor- 
poration, and,  if  it  be  a  burden  at  all  upon  the  toll-paying 
corporation,  it  must  be  because  the  price  which  it  may  bi 
asked  to  pay  as  such  toll  may  be  increased  by  reason  of  the 
tax  imposed  upon  the  receiving  corporiation.  But  the  latter 
has  no  power  of  itself  to  shift  the  burden  upon  the  other. 
This  may,  of  course,  be  done  by  agreement;  but  the  making 
of  such  agreement  is  optional  with  the  two  corporations,  ana 
otherwise  the  tax  lies  where  it  first  falls.  It  seems  to  us, 
therefore,  that  as  the  tax  upon  the  toll  does  not,  either  by 
force  of  the  statute  itself  or  by  the  necessity  of  the  case, 
reach  the  toll-paying  corporation,  it  cannot  be  said  to  lay  a 
burden  upon  tne  business  done  by  that  corporation.  So  far 
as  this  business  is  concerned  between  the  states,  no  attempt 
is  made  to  tax  it,  even  when  the  stateisdealing  directly  with 
the  transporting  corporation,  and  the  tax  in  question  fs  ["^ 
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upon  a  diflFerent  subject,  and  upon  a  corporation  which  does 
not  even  aid  in  the  transportation.  It  merely  furnishes  the 
road  over  which  the  transportation  is  done;  it  takes  no  ac- 
tive part  in  the  business,  and  has  no  claim  upon  the  shippers 
or  passengers  for  any  part  of  the  money  to  be  paid  therefor. 
Prima  facie,  the  state  may  tax  all  of  the  defendant's  receipts 
for  toll  received  by  a  branch  lying  wholly  in  this  state ;  and, 
before  an  exemption  as  to  any  part  thereof  ought  to  be  al- 
lowed upon  the  ground  now  taken,  it  should  clearly  appear 
that  the  ta^c  would  be  a  burden  on  interstate  commerce  as 
carried  on  by  the  defendant  This,  at  least,  it  clearly  is  not 
— for  the  actual  transportation  is  done,  not  by  the  defendant, 
but  by  another  corporation  for  its  own  benefit — unless  the 
defendant  is  to  be  considered  as  carrying  on  interstate  com- 
merce in  respect  of  these  particular  goods  and  passengers, 
merely  because  it  allows  another  corporation  to  use  its  road 
for  such  transportation,  and  itself  receives  a  stipulated  price 
for  such  use.  At  the  best,  this  qualification  is  of  doubtful 
soundness,  and  the  rule  then  is  that '  a  case  of  simple  doubt 
should  be  resolved  favorably  to  the  state  law,  leaving  the 
correction  of  the  error,  it  it  be  one,  to  the  federal  judiciary. 

*  *  *  When  convinced  that  the  state  law  is  really  repug- 
nant to  the  federal  constitution,  we  must  yield  to  the  su- 
preme authority  of  the  latter.'  Com.  v,  Philadelphia  &  R.  R. 
Co.,  (>2  Pa.  St.  291.  The  method  by  which  the  toll  is  to  be 
computed  and  paid  does  not  seem  to  us  to  be  material.  It 
may  be  fixed  at  a  gross  amount,  irrespective  of  the  business 
done  by  the  actual  carrier,  or  it  may  be  a  specified  sum  per 
ton  or   per   passenger.     In   either  case  it  is  payment   for 

•  trackage,' as  one  of  the  agreements  calls  it;  or  a 'toll,'  as 
the  statute  calls.it;  and  if  the  transportation  itself  is  not 
taxed  or  necessarily  burdened  by  taxing  the  toll,  it  can  make 
00  difference  whether  the  business  done  by  the  actual  un- 
taxed  carrier  is  interstate  or  is  wholly  within  the  state,  or 
how  the  payment  is  to  be  made. 

"(3)  Neither  is  there  double  taxation  here.  The  canal 
company's  receipts  from  interstate  transportation  are  neither 
taxable  nor  taxed,  and  therefore  as  to  toll  paid  in 
respect  of  them,  the  question  of  double  taxation  umUm* 
could  not  arise.  Neither  does  it  arise  as  to  toll 
paid  in  respect  of  the  canal  company's  receipts  for  transpor- 
tation entirely  within  the  state;  for  these  receipts  are  tax- 
able against  it  as  receipts  for  '  transportation,'  while  the  sum 
it  pays  to  the  defendant  is  taxable  against  the  latter  as  receipts 
for  •  tolls.'^  These  are  distinct  subjects  of  taxation,  and  not  the 
nme  subject,  are  taxed  in  the  hands  of  distinct  and  separate 
taxpayers,  and  therefore  the  taxation  is  not  double.     In  Penn- 
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sylvania  Co.  v.  Com.  (Pa.),  15  Atl.  Rep.  456,  it  was  held  to  be 
double  taxation  to  tax  the  capital  stock  of  a  corporation  and 
also  the  shares  in  the  hands  of  individual  stockholders;  but 
this  result  was  reached  either  by  considering  the  capital 
stock  and  the  shares  as  the  same  subject,  or  by  considering 
the  corporation  and  the  collective  shareholders  as  the  same 
person.  Here,  in  our  opinion,  there  is  not  identity  of  sub- 
ject, and  there  certainly  is  not  identity  of  person. 

**(4).  The  above  remarks  apply  also  to  the  toll  paid  by  the 
Buffalo,  Rochester  &  Pittsburg  Railway  Company,  witflthis 
difference  only  :  That  the  toll  paid  by  this  company  ought 
to  be  apportioned,  and  only  so  much  should  be  taxed  as  rep- 
resents the  sum  paid  for  the  use  of  that  part  of  the  defend- 
ant's Buffalo,  Bradford  &  Pittsburgh  branch  which  is  within 
the  state.  This  apportionment  may  be  made  by  the  mileage 
rule,  if  the  sum  cannot  otherwise  be  accurately  ascertained. 
We  will  leave  a  blank  for  the  proper  amount,  which  may  be 
filled  by  agreement. 

Our  conclusions  are :  (1)  The  rentals  paid  to  the  defend- 
ant by  the  canal  company  and  by  the  Buffalo,  Rochester  & 

^^  Pittsburgh  Railway   Company   are   'receipts  for 

oai.  i-^^ijg  »  within  the  meaning  of  section  7  oj  the  act  of 
1 879.  (2)  The  taxation  of  such  receipts  does  not  offend  against 
article  9,  §  i,  of  the  Pennsylvania  constitution,  or  against  the 
commerce  clause  of  the  federal  constitution.  (3)  Such  taxa- 
tion is  not,  in  the  case  before  us,  double  taxation.  (4)  The 
toll  received  by  the  defendant  from  the  Buffalo,  Rochester 
&  Pittsburgh  Railway  Company  should  be  apportioned, and 
onl}'  so  much  thereof  be  taxed  as  represents  tne  sum  paid  for 
the  use  of  that  part  of  defendant's  branch  which  lies  within 
the  state.     The  sum  due  the  commonwealth  is  as  follows: 

Tax  eight-tenths  of  one  per  cent,  upon  $71,402.11,  paid  by  the 

Del.  &  Hud.  Can.  Co $57"  69 

Atid  upon  $i.3So  paid  by  the  B..  R.  &  P.  Ry.  Co lo  60 

Int.  at  twelve  per  cent,  from  Nov.  16,  1889,  to  Apr.  29,  1890. ...  31  63 

Attorney  general's  commission 29  11 

Total I643  03 

— For  which  amount  we  direct  judgment  to  be  entered^  if 
exceptions  are  not  filed  according  to  law." 

M,  E,  Olmstcad,  for  appellants. 

W,  £/.  Hensci,  Attorney  General,  and  Jas,  A.  Stranahan, 
Deputy  Attorney  General,  for  the  Commonwealth. 

Per  Curiam. — These  cases  were  argued  together.  The 
opinion  of  the  learned  judge  below  in  No.  7  of  May  term 
covers  substantial!)^  all  thequestionspresented,  and  we  affirm 
the  judq^ment  in  each  case  upon  said  opinion. 

Clark,  J.,  absent. 
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Taxation  on  Cross  Receipts  of  Company  Leasing  or  Operating  Another 
Road — What  Constitutes  Gross  Receipts — Tolls. — la  Coinmunwealth  1/, 
New  York.  L.  E.  &  W.  K.  Co.,  (Fa.,  Oct.  26,  1891),  22  Atl.  Kep.  806,  it  was 
held  that  the  Pennsylvania  act  of  June  i»  1889,  which  provkics  that  a  rail- 
road company  owning  and  operating  or  leasing  any  railroad,  shall  pay  a 
lax  upon  the  gross  receipts  "  received  from  passengers  and  freight,"  does 
not  require  a  railroad  company  to  pay  a  tax  upon  tolls  received  by  it  from 
another  company  for  the  joint  use  of  the  track  of  the  former,  such  tolls 
not  being  computed  upon  the  amount  of  the  gross  receipts,  but  at  a  cer- 
tain specified  sum  per  ton  or  per  passenger.  The  court  said  :  '*  It  will  be 
observed  that  in  the  case  of  railroads,  etc.,  which  are  operated  under  a 
lease  for  a  proportion  of  the  gross  receipts,  the  tax  is  imposed,  not  only 
upon  the  company  leasing  to,  but  upon  the  company  leasing  from,  an- 
other. The  tax  is  imposed  upon  every  railroad  company,  etc.^  owning, 
operating,  or  leasing  to  or  from  another.  Both  the  lessors  and  the  les- 
sees, in  such  cases,  are  liable  to  this  tax.  The  tax  is  upon  the  gross  re- 
ceipts received  from  passengers  and  freight  tralfic,  transportation,  etc., — 
that  is  to  say,  transportation  upon  the  railroad  in  question  under  the 
lease;  the  lessor  and  the  lessee  being  liable  upon  the  amount  of  the  gross 
receipts  received  by  each,  respectively,  according  to  the  contract  of  lease. 
Provision  is  therefore  made  in  the  last  clause  of  the  section  that  the  taxes 
shall  be  apportioned  in  accordance  with  the  terms  of  the  agreement  or 
lease,  and  that  the  commonwealth  shall  first  look  to  the  company  operat- 
ing the  road,  and,  upon  payment  of  the  tax  by  that  company  the  company 
from  which  the  said  wqrks  are  leased  shall  not  be  held  liable,  under  this 
section,  for  any  of  the  tax  upon  the  portion  of  said  receipts  received  by  it  as 
rental  for  the  use  of  said  works.  But  it  will  be  seen,  upon  a  reference  to 
the  agreement  mentioned  in  the  case  at  bar,  that  the  tolls  or  trackage  are 
paid,  not  by  any  proportion  of  the  gross  receipts,  but,  except  as  to  the 
local  passengers  on  the  Jefferson  branch,  by  a  specified  sum  per  ton  or 
per  passenger,  in  either  case  not  less  than  a  sum  specified,  or  m  a  gross 
sum  named.  The  lessees,  with  the  exception  stated,  are  entitled  to  the 
entire  gross  receipts.  The  lessors  receive  nothing  but  the  trackage 
which  is  computed,  not  from  the  amount  of  the  gross  receipts,  but  at 
a  certain  rate  per  ton  or  per  passenger.  The  trackage,  therefore,  is  not  a 
rent,  for  the  lessors  are  themselves  m  possession  of  the  road.  It  is  a  toll 
paid  for  passage  or  for  the  privilege  of  using  the  way,  not  for  carriage  or 
transportation.  Boyle  2/.  Philadelphia  &  R.  R.  Co.,  54  Pa.  St.  314.  For 
the  reasons  so  well  stated  in  the  opinion  of  the  court  below,  we  are  of 
opinion  that  these  tolls  are  not  embraced  in  the  gross  receipts  taxable  un- 
der the  provisions  of  the  act  of  1889." 

Taxation  of  Railroads  to  Pay  Railroad  Aid  Bonds.— In  Elizabeth  town,  L. 
&  B.  S.  R.  Co.  V,  Carter  Co.,  (Ky.,  Jan.  28.  1892),  18  S.  W.  Rep.  370,  it  ap- 
peared that  the  defendant  county,  being  unable  to  pay  certain  bonds  is- 
sued by  it  in  aid  of  a  railroad,  procured  a  legislative  enactment,  whereby 
it  was  able  to  compromise  with  the  bondholders,  and  secure  a  reduction 
of  the  indebtedness.  The  act  authorizing  the  compromise  also  author- 
ized, for  the  payment  of  the  said  bonds,  a  regular  ad  valorem  tax.  to  be 
levied  from  year  to  year,  "  according  to  the  assessment  lists  *  *  *  re- 
ported by  the  assessor."  Held  that,  although  the  mode  of  ascertaining 
the  property  to  be  assessed  was  thus  prescribed,  and  the  assessment  of 
railroad  property  was  not  by  an  assessor,  but  by  a  board  created  for  that 
purpose,  the  act  evidently  contemplated  that  the  property  of  the  railroad, 
as  well  as  all  other  property  in  the'  county  subject  to  taxation,  should  be 
assessed,  and  whether  or  not  it  had  constituted  any  part  of  the  basis  of 
credit  was  immaterial. 

Taxation  of  Securities—Deduction  of  <*  Cash  on  Hand."— Where  the  stat- 
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'  utc  allows  railroad  companies  to  deduct  from  the  valuation  of  their  stock. 
debts,  and  bonds,  "the  money  actually  on  hand  in  cash  in  the  treas- 
ury," it  does  not  allow  a  railroad  company  to  deduct  loans  to  other  rail- 
roads on  long  time,  or  stock  of  other  companies  not  intended  to  be  sold. 
State  V.  New  York,  N.  H.  &  H.  R.  Co.,  (Conn.,  April  20,  1891),  iiAtl. 
Rep.  765. 

Special  Assessment  on  Railroad  Property— When  Considered  in  Assht 
ment  on  Right  of  Way. — An  assessment  on  two  separate  pactions  of  a  block 
owned  by  a  railroad  company  and  through  wliich  its  right  of  way  runs,  is 
not  invalid  as  an  assessment  upon  the  right  of  way.  although  it  is  so 
modified  by  the  court  as  to  spread  the  aggregate  of  the  two  assessments 
over  the  whole  block,  Chicago,  R.  L  &  R  R.  Co.  v.  Chicago,  (111.,  June 
15,  1 891),  27  N.  E.  Rep.  926. 

Taxation  for  Local  Improvements — Assessment  of  Railroad  for  Construc- 
tion of  Turnpike. — Where  a  railroad  track  runs  through  a  taxmg  district 
created  under  the  "one-mile  assessment  pike  law,"  (title  7,  chap.  7,  Rev 
St.,)  it  is  subject  to  taxation  in  such  district,  in  the  proportion  that  the 
mileage  of  its  track  therein  bears  to  its  whole  track,  according  to  the 
rules  prescribed  by  sections  2770  to  2776,  inclusive.  Rev.  St..  for  taxing 
railroads  in  this  state.  The  provisions  of  the  one-mile  assessment  pike 
law,  together  with  the  statutes  that  prescribe  the  duties  of  county  audi- 
tors in  this  state,  afford  sufficient  means  for  such  officers  to  ascertain 
what  personal  property,  and  what  property  of  a  railroad  company,  is  prop- 
erly taxable  in  a  taxing  district  created  pursuant  to  the  law.  New  York. 
L.  E.  &  W.  R.  Co.  V.  Commissioners  of  Marion  Qo\xnx.y,  (Ohio,  March  31, 
1890.27  N.  E.  Rep.  548. 

Assessment  of  Railroad  for  Drainage  Benefits. — The  Illinois •  Drainage 
law,  (act  of  1885,  sec.  40.)  which  provides  for  assessing  the  right  of  way 
and  tracks  of  railway  companies  within  a  drainage  district  for  benefits 
thereto  by  the  proposed  drainage,  is  not  void,  or  subject  to  any  constitu- 
tional objection.  This  law  does  not  authorize  the  commissioners,  in  mak- 
ing assessments,  to  deal  with  or  take  into  consideration  expenditures  at 
all.  It  only  gives  them  power  to  assess  public  roads  and  railroads  such 
sum  or  sums  as  will  be  just  and  equitable  for  them  to  pay  in  proportion  to 
the  benefits  received,  and  prescribes  the  manner  in  which  that  shall  be 
done,  viz.,  by  estimating  the  amount  of  benefits  to  the  entire  district,  in- 
cluding the  benefits  to  such  public  roads  or  railroads,  and  also  the  bene- 
fits to  them,  and  then  giving  the  ratio  or  proportionate  part  of  the  taxes 
of  the  district  to  be  paid  by  such  roads.  The  statute  does  not  authorize 
property  to  be  assessed  beyond  benefits.  Illinois  Central  R.  Co,  v.  Com- 
missioners of  East  Lake  Fork  Special  Drainage  District,  129  III.  417. 

Levy  of  Ditch  Assessment  against  Railroad  —injunction.— A  railroad  com- 
pany, which  has  acquired  lands  originally  assessed  for  the  construction  of 
a  ditch,  the  course  of  which  it  has  changed,  is  not  entitled  to  an  injunc* 
tion  to  restrain  the  collection  of  an  assessment  made  by  the  county  sur- 
veyor under  the  Indiana  Drainage  act  of  1885,  §  10,  for  cleaning  out  the 
ditch,  when  it  does  not  affirmatively  appear  that  the  assessment  is 
not  against  the  lands  so  acquired.  ^Terre  Haute  &  L.  R.  Co.  v,  Soice. 
(Ind.,  April  ri.  1891),  27  N.  E.  Rep.  429. 

Assessment  of  Street  Railway  Company  for  Paving  Street.~An  assessment 
for  street  paving  is  not  invalidated  by  failure  to  assess  the  tracks,  fran- 
chises, and  right  of  way  of  a  street  railway  company,  occupying  a  portion 
of  a  street,  when  the  ordinance  for  the  improvement  excepts  that  portfon 
of  the  street  occupied  by  such  company,  and  requires  it  to  be  paved  and 
kept  in  repair  bv  the  company,  in  consideration  of  which  it  is  exempt  from 
such  assessment.  Chicago,  R.  I.  &  P.  R.  Co.  v,  Chicago,  (111.,  June  1% 
1891),  27  N.  E.  Rep.  926, 
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Sufficioncy  of  the  Description  of  Railroad  in  Tax  Lists. — Under  Rev.  St. 
111.  chap.  120,  §  109,  which  provides  that  railroad  property  shall  be  as- 
sessed by  the  state  board  of  equalization  as  "  railroad  track  "  and  "  roiling 
stock,"  and  the  amount  of  such  assessment  certified  to  the  county  clerks, 
and  by  them  distributed  among  the  several  municipalities  entitled 
thereto,  it  is  sufficient  in  the  lists  of  property  upon  which  road  taxes  are 
levied  to  describe  railroad  property  'as  "  railroad  track,"  "  proportion  of 
rolling  stock,"'*'  rolling  stock  main  line,"  and  '*  main  track."  Wabash  R. 
Co.  V.  People,  (111.,  March  30,  1891),  27  N.  E.  Rep.  456. 

Collection  of  Taxes— Action  by  the  State. — Taxes  assessed  by  the  state 
against  a  railroad  company  may  be  collected  by  an  action  brought  by  the 
state  against  such  company,  in  the  absence  of  any  statutory  provision  for 
compelling  railroad  companies  to  pay  their  taxes.  State  v.  New  York,  N. 
H.  &  H.  R.  Co.  (Conn.,  April  20,  1891),  22  Atl.  Rep.  765. 

Lien  of  State  for  Delinquent  Taxes — Failure  of  Auditor  General  to  Com- 
mence Proceedmgs  for  Collectlon.--How.  Mich.  Stat.§  3362,  gives  the  state 
a  paramount  lien  upon  the  personal  property  of  a  railroad  company  for  all 
taxes  due  trom  the  company  owning  or  operating  the  railroad,  w^ich  lien 
attaches  upon  the  filing  by  the  Commissioner  of  Railroads  with  the  Audi- 
tor General  of  a  computation  of  the  amount  of  such  tax  pursuant  to  How. 
Stat.  §  3358,  and  is  not  lost  by  the  failure  of  the  Auditor  General  to  issue 
his  warrant  or  commence  suit  for  the  collection  of  such  taxes,  his  power 
to  do  so  not  being  limited  to  any  specified  time.  Stevens  v.  Lake  George 
A  Muskegon  River  R.  Co..  82  Mich.  426. 

Sale  of  Railroad  Property — Lien  of  State  for  Taxes  Due  from  Vendor  Com- 
pany.— How.  Mich.  Stat.  §  3403,  authorizmg  the  absolute  sale  of  a  railroad, 
makes  such  sale  subject  to  all  the  obligations  and  duties  prescribed  by  the 
general  railroad  laws  of  the  state,  and  the  vendee  cannot  claim  to  be  a 
bona  fide  purchaser  as  against  the  lien  of  the  state  for  taxes  due  from  the 
vendor  company.  Stevens  v.  Lake  George  &  Muskegon  River  R.  Co.,  82 
Mich.  426. 

Recovery  of  Illegal  Tax  by  Purchasers  at  Foreclosure  Sale— Estoppel.— 
Subsequent  purchasers  of  a  railroad,  who  are  parties  to  a  suit  to  foreclose 
a  mortgage  on  the  road,  pending  which  the  receiver  paid  a  tax  levy 
thereon,  which  was  allowed  without  objection  on  the  settlement  of  the  re- 
ceiver's accounts,  cannot  recover  the  tax  on  the  ground  that  it  was  ille- 
gally levied  and  collected.    Norfolk  &  W.  R.  Co.  v.  Smyth  County,  87  Va. 

S2I. 


Republican  Valley  &  Wyoming  R.  Co. 

V. 

Chase  County  et  aL 

{Nebraska  Supreme  Courts  Jan,  ij,  iSp2,) 

Taxation  of  Right  of  Way  Without  Superstructure— Local  Assessment— A 
railway  company  owns  a  right  of  way,  grading,  culverts,  etc.,  running 
through  two  or  more  counties  of  the  state.  It  has  owned  this  right  of 
way  for  years,  but  there  is  no  superstructure  thereon.  Held,  that  under 
section  39  of  the  revenue  law,  the  right  of  way,  etc.,  was  subject  to  assess- 
ment by  the  local  assessor^,  and  that  a  petition  to  enjoin  taxes  so  levied 
would  be  dismissed  for  want  of  equity. 

Appeal  from  Chase  District  Court.    Action  to  restrain  the 

48  A.  &  E.  R.  Cas.— 41 
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collection  of  a   certain   tax.     Judgment   for  plaintiff.     De- 
fendants  appeal. 

G,  VV.  Waiters  J  Count}^  Attorney,  for  appellants. 

W,  S.  Morlan,  and  Marquctt  &  Dczcccse,  lor  appellee. 

Maxwell,  J. — A  demurrer  to  the  petition  was  overruled 
in  the  court  below,  and  the  Injunction  made  perpetual.  The 
petition  is  as  follows  :  **  The  plaintiff  respectfully 
(AM  tuted.  represents  that  it  is  a  corporation  duly  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the  state 
of  Nebraska,  and  that  as  such  it  has  procured  the  right  of 
way  for  a  line  of  railroad  running  from  Culbertson,  in  Hitch- 
cock  county,  northwestwardly  through  that  county,  and 
through  the  county  of  Hayes  and  the  county  of  Chase,  and 
has  built  and  graded  a  roadbed  thereon,  and  partially  com- 
pleted'the  construction  of  the  road  by  the  laying  of  ties  and 
rails  and  the  building  of  culverts,  bridges,  etc.,  over  a  por. 
tion  of  said  line,  the  balance  of  which  still  remains  uncom- 
pleted, so  far  as  laying  the  ties  and  rails  is  concerned;  but 
the  roadbed  has  been  graded  through  those  counties,  and  it 
is  the  intention  of  the  said  railroad  to  complete  the  construc- 
tion  of  the  same  for  the  running  and  operation  of  cars,  trains 
and  engines  thereon,  in  the  usual  manner  of  the  construction 
of  railroads  for  use  in  the  operation  of  trains  as  a  common 
carrier  in  the  state  of  Nebraska.  That  said  line  of  right  of 
way  through  Chase  county  was  procured  in  the  months  of 
May  to  October,  inclusive,  1887,  and  the  grade  or  railroad 
bed  was  built  and  constructed  thereon  in  the  months  of  July 
to  December,  inclusive,  1887,  and  said  line  of  right  of  way 
and  railroad  grade  has  been  the  property  of  the  company 
ever  since  the  same  was  procured  and  constructed  as  above 
stated.  (2)  The  plaintiff  further  alleges  that  for  the  year 
1888  the  county  officers  and  local  taxing  officers  of  the  county 
procured  an  assessment  to  be  made  by  the  precinct  assessors 
in  said  county  upon  the  right  of  way  and  grade  of  said  line 
of  railroad  in  said  county,  and  levied  a  tax  thereon,  and  , 
spread  the  same  upon  the  records  of  said  county  as  a  tax 
against  this  plaintiff.  That  the  total  valuation  placed  upon 
said  right  of  way  and  grade  for  the  said  line  of  railroad  in 
said  county  for  said  year  was  the  sum  of  $41,000,  and  the 
total  amount  of  tax  levied  thereon  for  the  said  year  by  the 
local  taxing  officers  of  said  county  was  and  is  the  sum  of 
$1,200.33,  which  was  and  is  spread  upon  the  records  of  said 
county  as  a  tax  lien  against  the  property  of  this  plaintiff.  (3) 
Plaintiff  further  alleges  that  for  the  year  1889  the  local  tax- 
ing officers  of  said  county  procured  an  assessment  to  be 
made  upon  the  right  of  way  and  grade  of  said  line  of  railroad 
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by  the  precinct  assessors  of  the  various  precincts  through 
which  said  line  of  road  is  located  and  built,  which  assess- 
ment for  the  said  year  amounts,  as  a  whole,  to  the  sum  of 

$ — I ,  and  that  the  local  taxing  officers  of  said  county 

levied  a  tax  upon  said  year  of  1889,  ^"^  spread  the  same  upon 
the  records  of  said  county  as  a  tax  and  lien  against  the  property 
of  this  plaintiff,  which  tax  amounts,  for  the  year  1889,  to  the 
sum  of  $1,395.46,  which  tax  still  stands  on  the  records  of  said 
county  as  an  apparent  lien  upon  the  property  of  this  plaint- 
ifif.  (4)  The  plaintiff  alleges  that  the  said  county  of  Chase, 
through  its  officers  and  assessors,  had  no  authority  of  law 
for  the  assessment  of  said  property  and  the  levying  of  a  tax 
on  said  right  of  way  and  railroad  grade.  That  said  property 
was  not  taxable,  but  under  the  law  could  only  be  valued  and 
assessed  for  taxation,  if  at  all,  for  said  years,  by  the  state 
board  of  equalization,  and  that  the  pretended  assessment 
and  taxation  of  the  same  by  the  local  taxing  officers  of  Chase 
county  is  null  and  void,  and  of  no  effect  in  law,  other  than  to 
create  an  apparent  lien  and  cloud  upon  the  property  of  the 
plaintiff.  (5)  The  plaintiff  further  alleges  that  the  said  taxes 
so  levied  by  the  local  taxing  officers  of  Chase  county  have 
been  spread  upon  the  records  of  said  county  as  a  tax  lien 
against  the  property  of  this  plaintiff,  and  that  the  said 
county,  through  its  officers,  and  through  the  said  R.  A. 
Ewing,  as  treasurer  of  said  county,  have  threatened  to  pro- 
ceed to  the  collection  of  said  taxes  by  process  of  law,  and 
that,  unless  they  are  restrained,  the  said  county,  through  its 
officers,  will  proceed  to  collect  the  said  taxes  thus  levied  by 
them  on  the  property  of  this  plaintiff,  by  advertisement  and 
sale.  That  this  plaintiff  has  no  remedy  at  law  to  prevent 
the  said  county,  and  the  said  treasurer  and  its  officers,  from 
collecting  the  said  taxes  by  distress  and  sale,  and  that  it 
would  suffer  great  and  irreparable  damages  if  they  are  al- 
lowed to  proceed  in  the  collection  of  the  same.  Wherefore 
plaintiff  prays  that  a  writ  of  injunction  may  be  issued,  re- 
straining the  said  county,  and  the  said  R.  E.  Ewing,  as  treas- 
urer of  said  county,  ancl  all  other  officers  and  agents  of  said 
county,  from  in  any  manner  interfering  with  or  inter- 
meddling with  the  property  of  this  plaintiff,  and  to  restrain 
them,  and  each  of  them,  from  collecting  the  said  taxes,  or  any 
portion  thereof,  and  from  taking  any  steps  under  the  law  for 
that  purpose,  and  that  on  the  final  hearing  of  said  cause  the 
jsaid  taxes  may  be  declared  null  and  void,  and  of  no  lien  or 
effect  on  the  property  of  or  against  this  plaintiff,  and  that 
said  temporary  injunction  may  be  made  perpetual,  together 
with  sucn  other  and  further  relief  as  the  plaintiff  is  in  equity 
entitled  .to." 
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Section  39  of  the  revenue  law  provides  **  that  the  presi- 
dent,  secretary,  superintendent,  or  other  principal  accountint; 
officers  within  this  state  of  every  railroad  or  tele- 
graph company,  whether  incorporated  or  not,  when 
any  portion  of  the  property  of  said  railroad  or 
telegraph  company  is  situated  in  more  than  one 
county,  shall  list  and  return  to  the  auditor  of  pub- 
lic accounts  for  assessment  and  taxation,  verified  by  the 
oath  or  affirmation  of  the  person  so  listing,  all  the  following 
described  property  belonging  to  such  corporation  on  the  1st 
day  of  April  of  the  year  in  which  the  assessment  is  made 
within  this  state,  viz.:  The  number  of  miles  of  such  railroad 
and  telegraph  line  in  each  organized  county  in  this  state,  and 
the  total  number  of  miles  in  the  state,  including  the  roadbed, 
right  of  way  and  superstructures  thereon,  main  and  side 
tracks,  depot  buildings  and  depot  grounds,  section  and  tool 
houses,  rolling  stock,  and  personal  property  necessary  for  the 
construction,  repairs,  or  successful  operation  of  such  railroad 
and  telegraph  lines ;  provided,  however,  that  all  machine  and 
repair  shops,  general  office  buildings,  storehouses,  and  also 
all  real  and  personal  property,  outside  of  said  right  of  wav 
and  depot  grounds  as  aforesaid,  of  and  belonging  to  any  sucn 
railroad  and  telegraph  companies,  shall  be  listed  for  purposes 
of  taxation,  by  the  principal  officers  or  agents  of  such  com- 
panies, with  the  precinct  assessors  of  any  precinct  of  the 
county  where  saia  real  or  personal  property  may  be  situated, 
in  the  manner  provided  by  law  for  the  listing  and  valuation 
of  real  and  personal  property."  It  will  be  observed  that 
the  right  of  way,  with  the  grading,  bridges,  culverts,  etc.,  is 
not  mentioned  in  the  above  section.  The  number  of  miles 
of  railroad  and  telegraph  line  is  to  be  given,  which  should 
include  the  roadbed,  right  of  way,  and  superstructures  there- 
on, main  and  side  tracks,  depot  buildings  and  depot  grounds, 
section  and  tool  houses,  rolling  stock,  etc.  In  other  words, 
a  railroad  running  through  tAvo  or  more  counties,  with  its 
equipment,  is  to  be  assessed  as  a  whole  by  the  state  board. 
But  all  machine  and  repair  shops,  general  office  buildings, 
storehouses,  together  with  all  real  estate  and  personal  prop- 
erty outside  of  the  right  of  way  and  depot  grounds,  shall  be 
assessed  by  the  assessors  of  the  proper  precinct.  The  sec- 
ond section  of  the  revenue  law  exempts  from  taxation  the 
property  of  the  state,  counties,  and  municipal  corporations, 
property  used  exclusively  for  agricultural  and  horticultural 
Societies,  and  for  school,  religious,  cemetery,  and  charitable 

J)urposes,  etc.     There  is  a  qualified  exemption  of  fruit  and 
orest  trees,   etc.,  which   need   not  be  noticed.     All  other 
property  in  the  state  is  taxable.     In  the  case  at  bar,  the  road- 
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bed,  grading,  culverts,  etc.,  have  existed  for  years.  They  do 
not  constitute  a  railroad.  At  the  most,  they  are  but  parts  of 
the  road.  The  legislature  evidently  did  not  contemplate  a 
state  of  affairs  like  that  set  forth  in  the  petition.  It  is  to  be 
supposed,  where  right  of  way  is  obtained,  and  the  grading 
done,  it  is  bona  fide,  and  with  the  intent  to  construct  a  rail- 
road then, — not  five  or  ten  years  afterwards.  The  right  of 
way  in  many  cases,  no  doubt,  was  obtained  for  a  trifle,  or  for 
nothing,  from  persons  who  were  struggling  with  the  hard- 
ships and  privations  incident  to  pioneer  life,  but  were  public 
spirited,  and  hoped  by  the  construction  of  the  road  to  re- 
ceive advantages  from  the  increase  in  value  of  their  own  and 
neighbors*  property.  This  property  in  most  cases  was  tax- 
able before  it  was  taken,  and  it  does  not  lose  that  character 
by  being  converted  into  right  of  way.  There  is  no  claim 
that  the  assessment  is  unjust  or  that  the  tax  is  inequitable. 
There  is  no  equity  in  the  bill.  The  judgment  of  the  district 
court  is  reversed,  and  the  action  dismissed.  Judgment  ac- 
cordingly.    The  other  judges  concur. 

What  Property  of  a  Railroad- Company  is  Assessable  by  State  and  What  by 
Local  Authorities.— See  St.  Louis  &  S.  F.  R.  Co.  2/.  Williams  (Ark.),  45  Am. 
&  Eng.  R.  Cas.  20,  note  25 ;  Red  Willow  County  v.  Chicago,  B.  &  Q.  R, 
Co.  (Neb.),  39  Id,  556;  Chicago  &  A.  R.  Co.  v.  People  (111.).  41  Id,  629; 
Commonwealth  v,  Louisville  &  N.  R.  Co.  (Ky.).  37  /</.  418  ;  Oregon,  etc.. 
R.  Co.  V,  Yeates  (Idaho),  33  A/.  481 ;  State  v.  Central  Pacific  R.  Co.  (U. 
S,).  33  Id,  4SI ;  Peoria.  D.  &  E.  R.  Co.  v,  Goar  (III.).  29  Id.  189;  Pfaff  v, 
Terre  Haute  &  I.  R.  Co.  (Ind.),  29  Id.  181 ;  People  v,  Chicago  &  W.  L  R. 
Co.  (111.),  24  Id,  612 ;  Santa  Clara  County  v.  Southern  Pacific  R.  Co.  (U. 
S.),  24  Id.  523 ;  Anderson  v,  Chicago,  B.  &  Q.  R.  Co.  (III.),  25  Id,  522  ; 
Chicago,  M.  \  St.  P.  R.  .Co.  v,  Sabula  (C.  C),  13  Id.  443 ;  Saa  Francisco 
'County  V.  Central  Pacific  R.  Co.  (Cal.),  13  Id,  664;  note  24  Am.  &  Eng.  R. 
Cas.  627. 

What  Constitutes  **  Railroad  Tracic "  whioh  must  be  Assessed  by  State 
Board.— In  Chicago,  B.  &  Q.  R.  Co.  v.  City  of  Quincv  (III.,  March  30. 
1891),  27  N.  E.  Rep.  200,  it  was  held  that  under  Rev.  St.  111.,  chap.  120, 
§  42,  which  defines  the  "  railroad  track."  which  must  be  assessed  by  the 
state  board  of  ejjualization,  as  the  "  right  of  way,  including,  the  super- 
structure of  main,  side  and  second  track  and  turn-outs,  and  the  station 
and  improvements  of  the  railroad  company  on  such  right  of  way,"  city 
lots  which  have  been  bought  by  a  railroad  company  with  the  intention  of. 
using  them  as  a  site  for  its  station,  when  it  should  acquire  title  to  other 
adjoining  lots,  but  which  it  has  held  for  four  or  five  years  without  at- 
tempting to  acquire  title  to  such  other  lots,  form  no  part  of  its  "railroad 
track."  The  court  said  :  "It  seems  to  us  to  be  very  clear  that  whatever 
appropriation  the  appellant  intends  to  make,  or  may  hereafter  make,  of 
said  lots,  when  it  has  succeeded  in  acquiring  title  to  the  residue  of  its* 
proposed  depot  grounds,  said  lots  cannot  now  be  said  to  be,  in  any  proper 
sense,  a  part  of  its  *  railroad  track.'  They  are  not  and  never  have  been 
actually  appropriated  by  the  appellant  as  a  part  of  its  right  of  way,  and  so 
do  not  come  within  the  definition  of  *  railroad  track,'  as  given  by  said 
section  42  of  the  revenue  law.  Even  if  the  title  to  the  residue  of  the  site 
for  the  proposed  passenger  station  had  been  acquired  and   the  station 
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built,  that  alone  would  not  necessarily  constitute  the  lots  in  question  z 
part  of  the  appellant's  *  railroad  track.'  Where  stations  and  other  im- 
provements are  erected  on  the  *  right  of  way '  of  a  railroad  company,  they 
may  be  regarded  as  a  part  of  the  '  railroad  track/  within  the  meaning  ot 
section  42  of  the  revenue  law ;  but  section  46  clearly  contemplates  the 
possibility  of  stations  and  other  buildings  and  structures  of  railroad  com- 
panies not  being  on  their  right  of  way,  and  therefore  not  a  part  of  their 
•  railroad  track.  No  railroad  tracks  have  ever  been  cohstructed  upon  the 
lots  in  question  here,  and  there  is  no  proof  in  the  record  that  the  appel- 
lant contemplates  the  construction  of  any  of  its  tracks  thereon.  It  is  not 
easy  to  see,  then,  how  the  construction  by  the  appellant  of  its  passenger 
station  on  a  piece  of  land  adjoining  this  right  of  way  will  ipso  facto  have 
the  effect  of  constituting  said  land  a  part  of  the  right  of  way.  But 
there  has  so  far  been  no  appropriation  of  said  lots  as  a  site  for  a  passenger 
station.  The  evidence  merely  shows  an  intention  to  make  such  appro- 
priation whenever  the  complainant  succeeds  in  obtaining  title  to  the  resi- 
due of  the  property  necessary  for  the  purpose.  That  may  or  may  not 
happen,  and,  until  it  does,  the  lots  which  the  appellant  now  holds  cannot 
be  regarded  as  having  been  definitely  appropriated  to  any  railroad  pur- 
pose. There  is  no  view  of  the  case,  then,  in  which  said  lots  can  now  be 
regarded  as  a  part  of  the  apf)ellant*s  '  railroad  track.' 

"  But  it  is  said  that  the  former  decisions  of  this  court  sustain  a  different, 
view  from  the  one  here  expressed.    The  case  of  Chicago  &  N.  W.  R.  Co. 
V,  Miller,  72  111.  144,  to  which  we  are  referred,  arose  upon  demurrer  to  a 
bill,  it  being  alleged  in  the  bill  that  the  city  lots  there  in  question  were 
used  by  tlie  railroad  company  as  a  part  of  its  right  of  way  and  as  such  had 
been  returned  to  and  assessed  by  the  state  board  of  equalization  as  a  part 
of  Its  *  railroad  track.'    The  averments  of  the  bill  being  admitted  by  the 
demurrer,  no  question  was  presented  as  to  whether  said  lots  were  or  were 
not  in  fact  a  part  of  the  *  railroad  track,'  but  upon  the  case  as  admitted,  it 
was  held  that  the  assessment  by  the  state  board  of  equalization  was  tlie 
proper  one.     In  Chicago  &  A,  R.  Co.  v.  People,  98  111.  350,  5  Am.  &  Eng 
R.  Cas.  94.  the  question  was  whether  two  lots  of  land  in  the  city  of  Bloom-- 
ington,  containing  something  over  thirty-two  acres,  were  a  part  of  the 
'  railroad  track  '  of  the  Chicago  &  Alton  Railroad  Company.     It  appeared . 
that  the  main  tracks  of  said  company  run  across  said  land,  occupying  a, 
strip  of  land  100  feet  in  width,  and  that  upon  the  residue  of  said  land  were 
situated  the  car  shops,  machine  shops,  blacksmith  shops,  foundry,  round- 
house, freight  depot,  stock  yards,  paint  shops,  etc.,  of  said  comj^y,  and 
that  the  entire  tract  was  covered  with  railroad  tracks  continually  m  use 
for  the  purpose  of  running  cars  and  engines  over  them,  and  for  switching 
cars,  making  up  trains,  loading  and  unloading  cars,  and  for  various  other, 
purposes  in  the  transaction  of  the  company's  business  as   common  car-  • 
riers.     Although  it  is  not  so  specifically  stated  in  the  report  of  the  case. 
we  may  assume,  from  our  general  knowledge  of  such  establishments,  that 
said  company's  railroad  tracks  run  through  or  into  most,  if  not  all.  ot 
said  shops  and  buildings ;  and  therefore  that  the  whole  of  said  land,  includ- 
ing that  covered  by  said  bpildings,  as  well  as  the  rest,  was  practically  and 
substantially  occupied  by  said  tracks,  and  used  as  a  roadway  for  the  move- 
ment of  the  company's  engines  and  cars.     We  there  held  that  the  land  in . 
the  actual  use  of  a  railroad  company  for  side  tracks,  switches  and  turn-, 
outs  must  be  regarded  just  as  essentially  a  part  of  its  right  of  way  within 
the  meaning  of  the  revenue  law,  as  was  the  land  occupied  by  its  mail 
tracks,  and,  as  in  that  case,  substantially  all  of  the  land  there  in  questioa , 
was  thus  appropriated  and  used,  it  formed  a  part  of  the  company's  right  ot 
way  and  'railroad  track,'  although  the  company  had  erected  and  wa^ 
using  various  shops  thereon  for  the  housing,  construction  and  repair  of  it^ 
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engines  and  cars.  It  is  too  plain  for  serious  controversy  tliat  the  rule  es- 
tablished by  that  case  has  no  application  to  the  questions  presented  by 
the  present  appeal.  People  v,  Chicago  &  W.  I.  R.  Co.,  116  III.  i8r,  24 
Am.  &  £ng.  R.  Cas.  612,  presented  a  case  of  a  new  railroad  which  had 
been  located  over  a  given  route,  was  in  actual  process  of  construction,  had 
purchased  the  pieces  of  property  there  in  question  for  its  right  of  way. 
and  was  holding  them  for  that  purpose,  although  it  had  not  acquired  all 
the  intervening  property,  but  was  proceeding  by  condemnation  and  pur- 
chase to  acquire  it  all,  so  as  to  make  a  continuous  line  of  road,  and  so  as 
to  actually  use  it  all  for  tracks  and  stations.  We  there  said  it  would  be  a 
too  narrow  construction  of  the  statute  to  hold  that  the  property  must  be 
in  the  actual  use  of  the  railroad  company  for  railroad  purposes,  the  re- 
quirement of  the  statute  being  that  the  schedule  filed  with  the  county 
clerk  should  show,  not  that  the  property  was  actually  used  for  right  of 
way,  but  that  it  was  *  held  for  right  of  way ;  *  that '  where  property  is  cir- 
cumstanced as  all  this  was,  the  road  being  in  process  of  construction,  and 
the  property  in  good  faith  acquired  and  held  for  right  of  way,  and  the 
delay  coming  only  from  the  non-acquirement  of  intervening  property 
which  was  being  obtained,  such  property  is  to  be  considered  as  much  a 
part  of  the  *  railroad  track,'  as  denom mated  by  the  revenue  law,  as  if 
tracks  had  actually  been  constructed  upon  it.'  It  is  clear  that  the  doc- 
trine thus  announced  can  have  no  application  to  the  record  before  us. 
Here  the  company  in  question  is  one  whose  right  of  way  has  long  been 
established  and  in  use,  and,  although  the  lots  under  consideration  may 
have  been  purchased  with  the  intention  of  ultimately  using  them  for  the 
purposes  of  a  passenger  station,  nothing  has  been  or  is  being  done  by  way 
of  carrying  that  purpose  into  execution,  or  of  acquiring  the  other 
lands  necessary  for  that  purpose,  although,  at  the  time  the  assessment 
in  question  was  made,  four  or  five,  years  had  elapsed  since  their 
purchase.  It  may  be  that  it  is  the  intention  of  the  appellant  to 
make  use  of  said  lots  at  some  future  time,  in  such  way  as  to  make 
them  a  part  of  its  railroad  system,  and  possibly  of  its  right  of  way, 
but  it  is  clear  that  it  has  not  done  so.  In  Chicago  &  A.  R.  Co.  v. 
People,  129  111.  571,  41  Am.  &  Eng.  R.  Cas.  629,  the  only  question 
was  whether  the  land  constituting  the  actual  right  of  way  of  a  side 
track  running  from  the  company's  main  track  to  a  certain  stone  quarry 
owned  by  the  company,  and  which  it  was  working  for  the  purpose  of  ob- 
taining stone  for  railroad  purposes,  was  a  part  of  the  company's  right  of 
way,  within  the  meaning  of  the  revenue  law.  so  as  to  be  properly  returned 
and  assessed  as  a  part  of  its  'railroad  track.*  On  the  authority  of  former 
cases  that  question  was  answered  in  the  affirmative.  It  was  not  disputed 
that  the  land  assessed  there  as  'railroad  track'  was  properly  appurtenant 
to  said  side  track  as  its  right  of  way,  the  question  being  whether  a  side  track 
situated  as  that  was,  and  constructed  and  used  for  the  purposes  there  shown, 
was  one  of  the  side  tracks  or  turn-outs  of  said  railroad  company,  within  the 
meaning  of  the  revenue  law,  so  as  to  be  properly  returned  and  assessed  as 
a  part  of  its  '  railroad  track.'  On  the  authority  of  former  cases,  that 
question  was  answered  in  the  affirmative.  It  was  not  disputed  that  the 
land  there  assessed  as  '  railroad  track  *  was  properly  appurtenant  to  said 
side  track  as  its  right  of  way,  the  question  being  whether  a  side  track  sit- 
uated as  that  was,  and  constructed  and  used  for  the  purposes  there  shown, 
was  one  of  the  side  tracks  or  turn-outs  of  said  railroad  company,  within 
the  meaning  of  section  41  of  the  revenue  law.  Clearly,  the  questions  in- 
volved in  that  case  have  no  bearing  upon  the  present  appeal." 

Lands  Taxable  by  the  State  and  Lands  Taxable  by  Local  Authorities. — A 
strip  of  land  (100x400  feet)  purchased  by  a  railroad  company  in  anticipa- 
tion of  future  need  for  a  branch  road,  occupied  in  part  (35x400  feet)  by  a 
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trestle  work  supporting  railroad  tracks,  is  taxable  by  the  state  (under  Act 
April  10,  1884.  p.  142)  for  the  thirty-five  feet  in  actual  use,  and  by  local 
assessment  for  the  remaining  sixty-live  feet  lying  vacant  for  many  yeais. 
United  New  Jersey  R.  &  C  Co.  v.  Jersey  City  (N.  J.,  June  17,  1891),  22 
Atl.  Rep.  59. 

County  Levy  on  Railroad  Property—Virfinia  Statute. — A  levy  of  taxes  by 
a  county  on  the  property  of  a  railroad  company  for  county  and  school 
purposes  based  on  the  previous  state  assessment  of  the  same  property,  as 
authorized  by  Virginia  act  February  27,  1880/  is  not  invalidated  by  the 
fact  that  the  levy  is  entered  on  the  books  of  the  commissioners  of  rev- 
enue»  when  the  order  of  the  county  board  shows  on  its  face  that  the  levy 
was  made  in  strict  pursuance  of  law.  Norfolk  &  W.  R.  Co.  v.  Smyth 
County,  87  Va.  521. 


Nashville  &  Knoxville  R.  Co. 

V, 

Wilson  County,  r/  a/. 

{8g  Tennessee^  S97') 

Eiemption  from  Taxation—  Ultra  Vires  Contract  of  County  Court— Under 
the  constitution  and  statutes  of  Tennessee,  an  agreement  by  a  county 
court  that  a  railroad  company,  thereafter  to  be  built,  shall  be  exempt  from 
county  taxes  for  a  term  of  years,  is  ultra  vires  and  void,  and  it  is  imma- 
terial that  the  railroad  is  afterward  constructed  and  equipped  with  foreign 
capital  on  the  faith  of  such  agreement. 

Appeal  from  Wilson  Chancery  Court. 

Tarer  &  Golladay  and  /.  /.  Turner^  for  appellant. 

McClain  &  McKenziey  for  appellees. 

Caldwell,  J.— This  is  a  bill  by  the  Nashville  and  Knox- 
ville  Railroad  Company  against  Wilson  county  and  her  rev- 
enue officers  to  restrain  the  collection  of  taxes. 
cu««ut«i.  Q^  j.j^g  jd  day  of  October,  1886,  the  county  court 
of  Wilson  county,  in  quarterly  session  assembled,  passed  a 
resolution  whereby  it  agreed  to  release  from  taxation,  for 
county  purposes,  all  of  the  property  of  the  complainant  then 
or  thereafter  in  that  county,  for  the  period  of  nfteen  years, 
beginning  with  the  ist  day  of  January,  1887.  This  action 
was  taken,  as  recited  in  the  resolution,  " in  order  to  induce" 
the  complainant  "to  locate  and  build  its  proposed  railway 
from  Lebanon,  Wilson  county,  east  to  Gordonsville,  Cook- 
ville,  and  then  along  the  Cumberland  mountains,  across  the 
Cincinnati  Railroad  to  Knoxville,  Tenn.,  and  because  of  the 
great  advantage  that  will  accrue  to  Wilson  county  from  the 
construction  and  operating  of  said  through  line  of  railroad. 
It  is  alleged  in  the  bill  that  complainant,  "  induced  in  pajj^ 
by  this  act"  of  the  county,  has,  at  great  expense,  located, 
built,  and  equipped,  and  is  now  operating,  its  line  of  railway 
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from  Lebanon,  eastward,  as  contemplated,  about  forty-five 
miles,  and  that  the  work  of  construction  is  still  progressing; 
that  the  county  of  Wilson  has  thereby  been  greatly  benefited 
in  the  enhancement  of  the  taxable  value  of  lands  to  the  ex- 
tent of  $160,000,  in  the  great  reduction  of  the  cost  of  transporta- 
tion, etc.  It  is  further  alleged  that,  notwithstanding  the 
said  agreement  of  the  county,  and  the  advantages  received 
and  to  be  received  by  it  from  the  construction  and  operation 
of  complainant's  railvvay,  the  county  now  claims  from  com- 
plainant the  sum  of  $950.15,  as  taxes  for  county  purposes  for 
the  year  1889,  ^"^  has  caused  certiain  property  belonging  to 
complainant  to  be  seized  and  advertised  tor  sale  to  pay  said 
sura.  Relying  on  the  release  of  the  county  court,  complain- 
ant claims  immunity  from  taxatipn  by  the  county  for  the^ 
period  stated,  and  seeks  an  injunction  to  restrain  the  sale. 
The  defendants  demurred  to  the  bill,  and  for  cause  said  that 
the  action  of  the  county  court,  in  agreeing  to  release  com- 
plainant's property  from  taxation  for  county  purposes,  was 
illegal,  null  and  void,  because  u/tra  vires  SLXid  unconstitutional. 
The  demurrer  being  sustained  and  the  bill  dismissed,  the 
complainant  appealed.  % 

Though  the  county  court  existed  in  some  form  in  North 
Carolina  before  the  organization  of  this  state,  and  may  be 
said  to  have  been  recognized  by  our  constitution 
of  1796  as  one  of  the  institutions  of  the  state  then  Powewof 
existing  (Pope  v.  Phifer,  3  Heisk.  (Tenn.),  682),  it  eJ^^J!"'' 
is,  nevertheless,  a  creature  of  statute  merely,  pos- 
sessed alone  of  statutory  jurisdiction,  and  wholly  wanting  in 
common  law  powers.  By  the  constitution  of  1796,  all  judi- 
cial power  was  vested  "in  such  superior  and  inferior  courts 
of  law  and  equity  as  the  legislature  shall  from  time  to  time 
ordain  and  establish  ;**  by  the  constitution  of  1834,  "  in  one 
supreme  court,  and  in  such  inferior  courts  as  the  legislature 
shall  from  time  to  time  ordain  and  establish  ;*'  and  by  the 
constitution  of  1870,  "in  one  supreme  court,  and  in  such  cir- 
cuit, chancery,  and  other  inferior  courts  as  the  legislature 
shall,  from  time  to  time,  ordain  and  establish."  Const.  1870, 
art.  6,  §  I.  By  statute,**  a  court  is  established  in  each  county 
of  this  state,  composed  of  the  magistrates  of  the  county,  foV 
the  dispatch  of  probate  and  other  business  intrusted  to  it,  to 
be  called  the  *  county  court*  "  Mill  &  V.  Code,  §  207.  The 
powers  **  intrusted  to "  the  county  courts  thus  established 
emanate  from  the  legislature  alone  ;  hence  measure  and  limit 
of  those  powers  are  to  be  found  in  the  statutes,  and,  when  a 
power  claimed  for  them  is  not  conferred  by  some  statute,  it 
must  be  held  not  to  exist.  Many  sections  of  the  Code  have 
been  cited  by  honored  counsel  of  complainant  as  indirectly,  if 
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not  directly,  conferring  authority  to  take  the  action  taken 
by  the  countv  court  01  Wilson  county  in  the  case  before  us. 
We  notice  all  of  them  briefly.  County  courts  have  generally 
statutory  powers  concerning  public  roads,  ferries,  ana 
bridges,  (Code,  §§  1322  ei  seq,,  1357,  ^^  seq.,  I423~i433.4985); 
as  to  turnpikes  and  watercourses,  (Code,  §§  1465-1534,4985); 
as  to  control,  execution,  and  disposition  of  public  county 
buildings,  (Code,  §§  466-472,  4986)  ;  as  to  levy  of  tax  to  build 
court  houses,  jail,  or  public  office  for  county  purposes  (Code, 
§  4985,  last  sentence) ;  as  to  building  of  free  bridges,  and 
paying  for  same  with  funds  on  hand  or  by  special  tax  (Code, 
§  4990) ;  as  to  appropriation  of  money  for  17  enumerated  pur- 
poses,  but  not  otherwise,  unless  expressly  provided  by  law, 
(Code,  §§4987,4988);  as  to  exemption  of  certain  poor  persons 
from  working  on  public  roads  and  payment  of  poll  tax,  (Code, 
§§  2 1 27, 4986);  as  to  permitting  certain  poor  persons  to  hawk  and 
peddle  without  license  (Code,  §§2126,4986).  Confessedly,  none 
of  these  confer  the  power  in  question  directly,  and  it  is  clear 
that  none  of  them  confer  it  indirectly.  All  the  objects  em- 
braced are  so  well  defined  by  the  language  of  the  statutes 
themselves  that  no  room  is  left  for  the  inclusion  of  a  differ- 
ent subject  by  intendment.  The  authority  to  release  from 
the  burden  of  taxation  is  distinctly  confined  to  poll  tax  and 
privilege  tax,  with  only  poor  persons  as  beneficiaries  thereof. 
Code,  §§  2126,  2127,  4986.  Section  1439  ^^  ^^  Code  is  in  the 
following  language:  **The  county  court  may  provide  for 
making  such  private  and  local  improvements,  within  the 
limits  of  the  county,  as  are  contemplated  by  the  ninth  and 
tenth  sections  of  the  eleventh  article  of  the  constitution,  un- 
der such  restrictions,  limitations,  and  conditions  as  in  its 
discretion  shall  seem  right  and  proper,  such  as  toll  bridges, 
causeways  across  bottoms,  fish  traps,  mill  dams,  ferries,  pub- 
lic roads,  and  the  like.'* 

It  is  obvious,  as  has  been  twice  correctly  decided,  that  this 
provision  has  no  reference  to  works  of  public  improvements 
to  be  undertaken,  made,  and  paid  for  by  the  county,  but 
only  to  promote  enterprises  of  more  or  fess  public  cdnven- 
ience.  Hunter  v,  Campbell  Co.,  7  Coldw.  (Tenn.),  55  ;  Grant 
V.  Lindsay,  11  Heisk.  (Tenn.),  667.  And  it  is  quite  as  mani- 
fest from  the  language  used,  both  in  the  Code  as  above 
quoted  and  in  the  original  act  (1835,  chap.  29;  Car.  &  N. 
Laws,  203),  that  it  was  not  in  the  legislative  mind  to  confer 
upon  county  courts  authority  to  release  the  property"  of 
railroad  companies  from  the  burden  of  taxation.  If  such  au- 
thority exists,  it  must  be  found  in  some  other  enactment. 
Again,  **  every  county  is  a  corporation,  and  the  justices  in 
the  county  court  assembled,  are  the  representatives  of  the 
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county,  and  authorized  to  act  for  it.*'  Code,  §  459.  And 
'*each  county  may  acquire  and  hold  property  for  county  pur- 
poses, and  make  all  contracts  necessary  or  expedient  for  the 
management,  control,  and  improvement  thereof,  and  for  the 
better  exercise  of  its  civil  and  political  powers,  may  make 
any  order  for  the  disposition  of  its  property,  and  may  do 
such  other  acts,  and  exercise  such  other  powers,  as  may  be 
allowed  by  law."     Code,  §  462. 

It  is  insisted  that,  under  these  provisions,  the  county  court 
of  Wilson  county  was  authorized  to  make  the  contract  or 
agfreement  in  question ;  that  being  the  fiscal  agent 
of  the  county,  and  havings  a  portion  of  the  sover-  ^•^^r  «•"" 
eign  power  of  the  state,  it  had  the  power  to  sur-  f*^*pro%rtf 
render  the  right  to  tax  the  complainant's  prop-  rronuxa- 
erty,  to  secure  for  the  people  of  the  county  the  "»■. 
great  advantage  of  a  well-equipped  raihva}'.  We 
concede  that,  in  the  exercise  of  this  power  Avith  respect  to 
public  roads,  and  the  levy  of  taxes  for  county  purposes, 
county  courts  are  properly  said  to  act  as  miniature  legisla- 
tures, and  to  perform  legislative  or  municipal,  rather  than  ju- 
dicial, functions.  Wood  v.  Tipton  Co.,  7  Baxt.  (Tenn.),  112  ; 
Grants/.  Lindsay,  11  Heisk.  (Tenn.),  651 ;  Justices  of  Common 
Co.  V.  Hoodenpyle,  7  Humph.  (Tenn.),  146;  County  Court  ol 
Obion  V.  Marr,  8  Humph.  (Tenn.),  634;  Carey  v.  Justices  ol 
GampbellCo.,  5  Sneed, (Tenn.),  516;  White's  Creek  Turnpike 
Go.  V.  Davidson  Co.,  14  Lea,  (Tenn.),  74 ;  Williams  v.  Taxing 
Dist.,  16  Lea, (Tenn.),  535.  Buteven  in  these  matters  they  can 
do  only  such  acts  **  as  may  be  allowed  by  law,'*  (Code,  §462,) 
and  "  can  exercise  that  portion  of  the  sovereignty  of  the  state 
communicated  to  them  by  the  legislature,  and  no  more," 
(Grant  v.  Lindsay,  11  Heisk.  (Tenn.),  666.)  The  two  sections 
last  quoted,  and  the  others  previously  mentioned  herein,  fail 
to  confer  any  power  to  exempt  property  from  taxation.  The 
legislature  has  therein  attempted  to  communicate  no  part  of 
the  state's  sovereignty  with  respect  to  such  an  exemption. 
In  none  of  the  several  statutes  cited  in  behalf  of  complain- 
ant, nor  in  any  other,  do  we  find  any  authority  for  a  county 
court  to  release  the  property  of  a  railroad  company  from 
taxation  on  any  consideration  whatever. 

An  examination  of  the  statutes  relative  to  county  revenue 
will  clearly  show  that  such  authority  is  withheld.  **  Taxes 
on  property  for  county  purposes  shall  be  imposed  on  the 
vialue  thereof,  as  the  same  is  ascertained  by  the  assessment 
for  state  taxation."  Code,  §  567.  **  The  county  court  mar 
impose  taxes  for  county  purposes,  and  fix  the  rate  thereof." 
Code,  §  566,  provided  the  rate  "  for  general  county  purposes 
shall  not  exceed  the   rate  of  state  taxation."     Code,  §  565. 
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Taxes  levied  by  county  courts  shall  be  equal  and  uniform 
"*  on  every  species  of  property,  privilege,  or  poll,  which  is 
taxed  by  the  laws  of*  the  state."    (Code,  §  5^;)  and  "the 

f>olls,  property,  and  privileges  that  are  taxable  or  exempt 
rom  taxation  for  county  purposes  are  the  same  that  are  tax- 
xible  and  exempt  from  taxation  for  state  revenue,"  (Code, 
{J  562.)  From  tnese  provisions  it  is  manifest  that  the  county 
courts  must  levy  ''an  equal  and  uniform  tax  on  all  taxable 
property  in  their  respective  counties,  and  that  they  can  ex- 
empt no  property  from  taxation  for  county  purposes  that  is 
not  also  exempt  from  taxation  by  the  state.  Tney  may  ex- 
empt only  such  property  as  is  exempt  from  state  taxes,  and 
must  assess  equally  and  uniformly  all  that  is  subject  to  state 
taxation.  The  property  of  complainant  is  not  exempt  (rom 
state  taxation  ;  nence  the  county  court  of  Wilson  county 
could  not  lawfully  exempt  or  release  it  from  taxation  for 
county  purposes,  but  was,  by  the  express  terms  of  the  stat- 
ute, required  to  tax  it  at  the  same  rate  at  which  it  assessed 
other  property  for  the  same  period.  Its  agreement,  how- 
ever solemnly  made,  and  with  whatever  view,  did  not  abro- 
i;ate  the  law.  The  fact  that  the  property  of  complainant  was 
not  in  existence  at  the  time  the  release  was  attempted  to  be 
made,  and  the  further  fact  that  the  railway  has  been  con- 
structed and  equipped  almost  entirely  with  capital  owned  by 
n(m- residents  of  the  state,  cannot  alter  the  case,  or  make  valid 
an  agreement  which  would  otherwise  be  void.  There  is  no 
more  power  in  the  county  court  to  release  from  taxation  t 
railroad  yet  to  be  constructed  than  there  is  to  release  one 
alread)^  constructed  and  in  full  operation.  Nor  is  there  an? 
authority  to  discriminate  in  favor  of  one  constructed  witi 
foreign  capital,  as  against  another  one  constructed  with  the 
means  of  citizens  of  the  state.  When  constructed,  in  each 
instance,  it  becomes  entitled  to  the  protection  of  the  laws  of 
the  state,  and  in  turn  subject  to  the  burden  of  taxation. 

The  constitution  confers  no  such  power  on  county  courts 
as  that  attempted  to  be  exercised  in  favor  of  the  complain- 
ant. It  declares  that  "  the  legislature  shall  have  the  right  to 
vest  such  powers  in  the  courts  of  justice,  with  regard  to  pri- 
vate and  local  affairs,  as  may  be  deemed  expedient,"  (article 
II,  §  9;)  and  that  **a  well  regulated  system  of  internal  im- 
provements is  calculated  to  develop  the  resources  of  thp 
state,  and  promote  the  happiness  and  prosperity  of  her  citi- 
zens. Therefore  it  ought  to  be  encouraged  by  the  general 
assembly.**  Article  11,  §  10.  No  power  is  here  conferred 
on  any  court.  In  the  latter  section  is  found  a  distinct  w- 
pression  in  favor  of  a  well  regulated  system  of  internal  ifl\- 
j)rovements,  and  a  declaration  that  it  ought  to  be  encouraged 
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by  the  legislature,  but  the  means  of  encouragement  are  to  be 
devised  by  the  legislature  within  constitutional  limitations 
and  restrictions.  However  broad  this  provision,  however 
great  the  power  thus  conferred  on  the  general  assembly,  it  is 
certain  that  it  has  not,  in  pursuance  thereof,  enacted  any  law 
authorizing  county  courts  to  exempt  railroad  property,  pres- 
ent or  prospective,  from  taxation  for  county  purposes.  Our 
review  of  the  statutes  has  demonstrated  that  fact  conclu. 
sively.  Moreover,  we  must  not  be  understood .  as  agreeing 
that  the  legislature  has  the  power  to  confer  any  such  author- 
ity upon  county  courts,  or  to  exercise  it  itself.  Section  2S 
01  article  2  of  the  constitution  requires  that  equal  and  uni- 
form taxes  shall  be  laid  on  all  taxable  property,  and  it  enum- 
erates the  property  that  may  be  and  that  shall  be  exempt 
from  taxation  by  the  legislature.  In  that  enumeration  rail- 
roads are  not  mentioned  or  included  ;  hence  they  must  be 
taxed  at  the  same  rate'  that  other  property  is  taxed.  The 
language  is  as  follows;  "All  property,  real,  personal,  or 
mixed,  shall  be  taxed  ;  but  the  legislature  may  exempt  such 
as  may  be  held  by  the  state,  by  counties,  cities,  or  towns,  and 
used  exclusively  for  public  or  corporation  purposes,  and  such 
as  may  be  held  and  used  for  purposes  purely  religious,  char- 
itable, scientific,  literary,  and  educational,  and  shall  except 
one  thousand  dollars  worth  of  personal  property  in  the  hands 
of  each  taxpayer,  and  the  direct  product  of  the  soil  in  the 
hands  of  the  producer  and  his  immediate  vendee.  All  prop- 
erty shall  be  taxed  according  to  its  value,  that  value  to  be  as- 
certained in  such  manner  as  the  legislature  shall  direct,  so 
that  taxes  shall  be  equal  and  uniform  throughout  the  state. 
No  one  species  of  property  from  which  a  tax  may  be  collected 
shall  be  taxed  higher  than  any  other  species  of  property  of 
the  same  value."  Const,  art.  2,  §  28.  This  constitutional 
mandate,  that  all  property,  (except  that  mentioned  therein 
for  exemption)  shall  be  taxed,  prohibits  even  the  legislature 
from  granting  any  other  exemption  whatever,  no  matter 
what  tne  consideration ;  and,  if  it  attempts  to  do  so,  the  effort 
is  unavailing  and  void,  for  want  of  legislative  power.  Mem- 
phis, etc.,  R.  Co.  V,  Gaines,  3  Tenn.  Cb.  611 ;  Ellis  v.  Louis- 
ville &  N.  R.  Co.,  8  Baxt.  (Tenn.),  530;  Chattanooga  v.  Nash- 
ville, C.  etc.,  R.  Co.,  7  Lea,  (Tenn.),  576,  577 ;  Railroad  Co.  v. 
State,  8  Heisk.  (Tenn.),  789,796;  Franklin  Co.  z/.  Nashville, 
C.  etc.,.  R.  Co.,  12  Lea,  (Tenn.),  547.  The  constitution  has 
declared  what  property  shall  be  taxed,  and  what  may  and 
what  shall  be  exempt  from  taxation.  Complainant's  prop- 
erty is  among  that  which  shall  be  taxed  ;  therefore  there  was, 
in  1886,  and  is  now  no  power,  in  the  legislature  or  elsewhere, 
io-gvdiViX.  the  exemption  now  claimed.     It  could  not  be  done. 
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even  upon  the  understanding  tliat  tlie  railway  was  yet  to  be 
locatea  and  built,  and  that  it  was  to  be  done  with  foreign 
capital.  **  It  is  not  the  nature  or  extent  of  the  consideration 
which  is  to  be  looked  to,  but  the  lec^islative  power.  Mem- 
phis, etc.,  R.  Co.  t\  Gaines,  3  Tenn.  Ch.  611.  The  exemption 
attempted  by  the  county  court  was  u//ra  vires  and  void.  Af- 
firm the  demurrer,  and  dismiss  the  bill. 

Power  to  Grant  Railroad  Companies  Exemption  from  Taxation.— As  to 
power  of  Congress  in  iliis  respect,  see  Santa  Clara  County  v.  Southern  Pa- 
ciric  R.  Co.,  (C.  C),  13  Am.  ik  Eng.  R.  Cas.  182;  Central  Pacific  R.  Qo.v. 
State  Board,  (Cal.),  13A/.  256;  Northern  Pacific  R.  Co. 7/. Carland,  (Mont), 
17  Id.  364.  As  to  power  of  state  to  exempt  from  taxation,  see  Wisconsin 
Central  R.  Co.  ?'.  Taylor  Co.,  (Wis.),  i  Am.  &Eng.  R.  Cas.  532;  Louisville 
A  N.  R.  Co.  V.  Palmes,  (U.  S.).  13  A/.  380;  Huntington  t/.  VVorthen,  (U.S.), 
29  Id.  230 ;  Winona  &  St.  P.  R.  Co.  v.  Buel  Count>',  (Dak.),  7  Id.  348. 

What  Property  Is  Exempt  from  Taxation — Grain  Eiei>alor  Owned fy  Union 
Station  Company. — In  Detroit  Union  Railroad  Depot  &  Station  Co. z'.  City 
of  Detroit.  (Mich.  Nov.  13,  1891),  50  N.  W.  Rep.  302,  it  was  held  that  a  grain 
<;levator  owned  and  operated  by  a  union  railroad  station  and  depot  com- 
pany is  within  the  provision  of  section  3478,  How  Stat.  Mich.,  providing 
that  such  corporations  shall  pay  certain  annual  tax  on  their  gross  earnings 
in  lieu  of  all  other  taxes  on  other  property  except  such  real  estate  as  is  not 
necessary  for  the  proper  use  of  their  franchises,  and  such  structure  is  not 
subject  to  general  taxation. 

Property  Used  for  "  Railway  Purposes  '* — Land  Pen  ted  to  Another  Com- 
pany.— A  tract  of  land  owned  by  a  railway  corporalion,  upon  which  it  had 
constructed  a  dock  or  wharf,  renting  the  same  to  another  corporation,  en- 
giij^ed  in  the  business  of  selling  and  shipping  coal,  and  for  the  purposcso( 
such  business,  is  not  exempt  from  ordinary  taxation  as  property  held  and 
used  for  railway  purposes,  although  by  the  terms  of  the  lease  the  tenant 
was  under  obligation  to  perform  certain  service  in  its  line  of  business  for 
tlie  railway  corporation,  and  also  obliged  to  furnish  a  certain  amount  of 
frci<::ht  annually  for  transportation  over  its  lines  of  railway.  /«^^  Pro- 
ceedings to  Enforce  Payment  of  Delinquent  Taxes  on  ReaJ  Estate  for  St. 
Louis  County.  (Minn.,  March  12,  1891)^  48  N.  W.  Rep.  334. 

Land  not  Used  in  Operating  Railroad. — Whereby  mistake  of  bounda- 
ries, part  of  the  depot  ground  of  a  railroad  company  is  built  upon  by 
iinother,  and  is  enclosed  and  occupied  for  years  as  a  distinct  lot,  not  used 
in  operating  the  railroad,  it  is  not  exempt  from  general  taxation  on  pay- 
ment of  a  privilege  tax  by  the  company.  Vicksburg  &  Meridian  R.  Co. if. 
Lewis.  68  Miss.  29. 

Outlying  Property —  When  Exempt. — The  exemption  of  the  property  of 
a  railroad  company  from  taxation  extends  to  a  short  track  or  spur  and 
steam  digger  used  in  reaching  and  getting  gravel  for  the  purpose  of  re- 
pairing its  roadbed,  although  the  trkck  and  gravel  pit  are  on  land  owned 
by  it  and  the  track  runs  out  on  land  owned  by  another  company.  Louis- 
ville. N.  O.  &  T.  R.  Co.  V.  Taylor,  68  Miss.  361. 

Outlying  and  Detached  Lands  not  Included. — An  exemption  from  taxa- 
tion of  the  capital  stock  and  "all  the  property  and  effects  "of  a  railroad 
company  will  not  be  extended  by  implication  to  outlying  and  detached 
lands  which  the  corporation  had  no  power  to  acquire  when  the  exemptioa 
was  •  ranted,  but  which  were  acquired  under  a  power  granted  by  the  sub- 
sequent charter.     Ford  v.  Delta  &  Pine  Land  Co.,  43  Fed.  Rep.  181. 

Test  0/  Exemption— Non  User  of  Land  at  Time  0/  T^x  Sale.— An  in- 
siruction  which   makes  non  user  of  the  land  by  the   railroad  company  at 


Digitized  by  LjOOQ  IC 


VOL.  48J  TAXATION.  655 

the  time  of  the  tax  sale,  the  test  of  exemption  is  improper  :  but  if  the  same 
facts  existed  the  year  before  when  the  land  was  assessed,  the  result  being 
right,  the  error  is  immaterial.  Vicksburg  &  Meridian  R.  Co.  v.  Lewis,  68 
Miss.  29. 

Exemption  from  Taxation— Impairment  of  Contract  by  State. — The  deci- 
sion of  the  supreme  court  of  a  state  sustaining  as  valid  a  statutory  con- 
tract of  such  state,  exempting  the  property  ol  a  railroad  company  from 
taxation,  but  deciding  that  a  certain  class  of  property  did  not  come  within 
the  terms  of  the  exemption,  is  not  an  impairment  of  the  contract  by  a  law 
of  the  state  and  is  not  subject  to  a  review  in  error  by  the  United  States 
supreme  court.     St.  Paul,  M.  &  M.  R.  Co.  v.  Todd  County.  142  U.  S.  282. 

Unequal  Taxation— Exemption  of  Lands  Held  by  Railroad  Company  for 
Sale. — Act  Dak.  T.  March  7,  1889,  provides  that  in  lieu  of  all  other  taxes 
upon  any  railroads,  or  the  equipment,  appurtenances,  or  appendages 
thereof,  "  or  upon  other  property  situated  in  this  territory  belonging  to  the 
corporation  owning  or  operating  such  railroads  *'  there  shall  hereafter  be 
paid  by  companies  accepting  the  act  for  the  first  five  years,  3  per  centum 
annually  of  the  gross  earnings  arising  from  the  operation  of  the  road,  and 
thereafter  2  per  centum  annually  of  such  earnings.  HeU,  that  in  so  far  as 
the  act  exempts  from  taxation  lands  owned  by  a  railroad  corporation 
which  are  not  essential  to  the  discharge  of  its  functions  as  a  common  car- 
rier, and  which  are  merely  held  for  sale,  it  is  in  conflict  with  the  organic 
act,  (Rev.  St.  U.  S.  §  1925,)  which  provides  that  the  legislative  assembly 
•'  shall  pass  no  law  impairing  the  rights  of  private  property,  nor  make  any 
discrimination  in  taxing  different  kinds  of  property  ;  but  all  property  sub- 
ject to  taxation  shall  be  taxed  in  proportion  to  its  value,  "  and  also  with 
the  fourteenth  amendment  to  the  constitution  of  the  United  States. 
Northern  Pacific  R.Co.  v.  Walker.  47  Fed.  Rep.  681. 

When  Railroad  Land  Grants  Become  Taxable. — Act  Cong.  July  2, 1864, 
5  3,  providing  "  that  there  be  and  is  hereby  granted  to  the  Northern  Pa- 
cific Railroad  Company,  its  successors  and  assigns,  *  ♦  *  every  alter- 
nate section  of  public  land  not  mineral,  designated  by  odd  numbers; 
*  *  *  provided,  further,  that  all  mineral  lands  be  and  the  same  are 
hereby  excluded  from  the  operation  of  this  act,  "  etc.,  immediately  passed 
the  title  to  all  such  lands  not  specifically  reserved  ;  and  the  grant  attached 
to  the  specific  sections  as  soon  as  thev  become  capable  of  identification  by 
the  definite  location  of  the  road.  Held,  that,  after  the  road  was  located 
and  built,  and  a  plat  of  its  route  filed  in  the. office  of  the  commissioner  of 
the  general  land  office,  and  the  lands  were  surveyed  by  government  sur- 
veyors, and  by  them  returned  as  not  known  mineral  lands  at  the  date  of 
the  grant,  they  became  subject  to  taxation  to  the  company,  notwithstand- 
ing no  patents  had  yet  been  issued,  and  that  the  proper  government  officials 
refused  to  issue  patents  until  further  satisfied  that  the  lands  were  not  raifi- 
cral.    Northern  Pacific  R.  Co.  v.  Walker,  47  Fed.  Rep.  681. 
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State  of  Texas 
East  Line  &  Red  River  R.  Co. 

(District  Court  of  Travis  County,  Texas,  September  8,  iSgi). 

Forfeiture  of  Charter— Obligation  of  Parties  Succeeding  to  Property  to 
Operate  Railroads — When  a  railroad  is  constructed  and  put  in  operation, 
il  IS  charged  with  a  public  trust,  which  is  that  it  shall  be  continuously 
thereafter  maintained  and  operated  as  a  public  highway ;  and  this  trust 
remains  with  and  rests  upon  the  property  as  well  after  as  before  the  disso- 
lution of  the  corporation.  Those  who  succeed  to  the  property  rights  of  the 
corporation,  after  the  state  has  forfeited  its  charter,  are  bound  to  maintain 
and  operate  the  railroad. 

Preservation  of  Property  by  Court  of  Chancery— Power  to  Issue  Receiver's 
Certificates.— When  property  comes  into  a  court  of  chancery  such  ezpen- 
sc's  as  are  necessary  for  its  preservation  may,  when  the  income  of  the 
property  is  not  sufficient,  be  made  a  charge  against  the  property.  Accord- 
ingly, a  court  of  chancery  possesses  the  power,  in  administering  railroad 
property  as  a  trust,  to  create  liens  upon  it  by  receiver's  certificates,  which 
displace  pre-existing  liens.  This  power,  however,  should  be  exercised 
with  great  caution. 

Same— Right  of  Mortgagees  to  Earnings.— Mortgafs^es  of  a  railroad,  which 
is  in  the  hands  of  a  receiver,  have  no  greater  interest  in  the  earnings  of 
the  road  than  unsecured  creditors,  unless  the  trustee  in  the  mort^^age  has 
taken  possession  of  the  property  or  the  receiver  is  appointed  at  his  or  the 
bondholders'  instance. 

Claim  as  a  Charge  against  Earnings — Repairs  and  Improvements.— Where 
the  receiver  and  the  bondholders  of  a  railroad  enter  into  an  agreement 
that  the  claim  of  a  third  party  shall  have  priority  over  all  claims  against 
the  railroad  except  for  operating  expenses,  this  will  not  preclude  the 
court,  which  is  administering  such  railroad,  from  allowing  expenditures 
by  the  receiver  for  repairs  and  improvements,  since  all  necessary  repairs  and 
improvements  are  to  be  deducted  from  the  income  of  the  road  m  order  to 
obtain  the  net  earnings. 

Purchase  of  Rolling  Stock  and  Material  by  Receiver— Order  of  Court— 
The  condition  of  the  track  and  the  rolling  stock  of  the  East  Line  &  Red 
River  Railroad  is  in  such  condition  that  the  application  of  the  receiver 
for  authority  to  purchase  certain  rolling  stock  and  materials,  is  granted. 

Application  of  W.  M.  Giles,  receiver  of  the  East  Line  & 
Red  River  Railroad  Company,  for  an  order  to  purchase  cer- 
tain rolling  stock  and  material  and  to  make  certain  better- 
ments. 

Key,  J. — At  the  suit  of  the  state  judgment  was  rendered 
in  this  cause  May  25,  1889,  forfeiting  the  charter  of  the  East 
CM«iut«4  Line  &  Red  River  Railroad,  and  reciting  that  if  the 
case  should  be  affirmed  on  appeal  that  a  receiver 
would  be  appointed  as  prayed  for  to  take  charge  of  the  prop- 
erty of  saia  corporation. 
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On  appeal  the  judgment  was  affirmed  and  the  supreme 
court  held  that  it  was  proper  that  a  receiver  should  be 
appointed,  and  thereafter  VV.  M.  Giles  was  appointed  as  such 
receiver.  For  reasons  not  necessary  here  to  state,  possession 
of  the  property  of  the  defunct  corporation  was  not  obtained 
till  April  13,  1 891. 

The  receiver  now  presents  an  application,  accompanied  by 
a  detailed  statement  of  the  condition  of  the  road,  its  rolling 
stock,  etc.,  asking  for  an  order  authorizing  him  to  purchase 
for  the  use  of  said  railroad  rolling  stock  to  cost  about  $44,750 
and  steel  rails  to  cost  about  $17,235,  and  to  remove  two 
switches  no  longer  needed  on  the  road  and  to  put  in  four 
new  switches  at  a  small  cost.  The  attorney  general  in  behalf 
of  the  state  joins  in  this  application. 

The  stockholders  of  the  East  Line  &  Red  River  Railroad 
Company,  the  holders  of  the  first  mortgage  bonds  of  said 
corporation,  and  the  Missouri,  Kansas  &  Texas  Rail- 
way Company,  now  holding  a  claim  arising  out  of  ^•^^^•^^ 
an  adjustment  with  the  receivers  of  that  company,  "^^'m  h*|gh. 
from  whom  Receiver  Giles  obtained  possession  of  way  raiis  ob 
the  property,  resist  the  application.  .  The  essential  the  ^roparty. 

f  rounds  of  the  resistance  by  the  stock  and  bond- 
olders  are  embraced  in  the  following  propositions  taken 
from  the  brief  filed  by  their  counsel  :• 

"  I.  That  the  state,  having  withdrawn  the  franchise  of  the 
East  Line  &  Red  River  Railroad  Company  to  be  a  corporation 
— having  forfeited  its  charter  and  taken  its  corporate  life — 
the  parties  interested  in  the  res  (the  railroad  and  all  the 
properties  and  franchises  which  survived  the  dissolution  of 
the  corporation)  who  are  not  in  possession  and  not  operating 
the  road,  owe  no  duty  to  the  public,  and  none  that  they, 
directly  or  indirectly,  can  be  compelled  to  perform,  and  that 
the  court,  through  its  receiver,  has  no  right,  at  their  expense 
and  against  their  protest,  to  put  the  road  in  condition  to  ren- 
der present  effective  service  to  the  public  or  to  meet  its 
future  needs,  thereby,  in  effect,  compelling  the  specific  per- 
formance by  creditors  and  owners  of  a  duty  to  the  public 
devolved  upon  the  corporation  while  it  was  in  the  full  pos- 
session, enjoyment  and  exercise  of  its  corporate  powers, 
privilege^  and  franchises. 

*'  6.  That  if  the  power  to  make  the  orders  asked  for  exists 
the  facts  do  not  justify  its  exercise.*' 

Other  propositions  subsidiary  to  and  in  support  of  the  first 

Eroposition  are  stated  in  this  and  the  supplemental  brief  filed 
y  the  same  counsel. 

Counsel  for  the  receiver  and  the  attorney  general  of  the 
state,  among  other  propositions,  contend  that  a  railrod  con- 
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tinues  to  be  a  public  highway  as  well  after  a  judgment  for- 
feiting the  charter  of  the  corporation  as  before,  and  that  the 
right  of  the  state  to  have  the  road  maintained  and  property 
operated  is  paramount  to  the  rights  of  stockholders,  mort- 
gagees and  other  creditors;  that  is  to  say,  the  property 
interests  of  the  stockholders  and  the  mortgagees  may  prop- 
erly be  charged  with  the  expense  of  maintaining  the  road  so 
as  to  render  safe  and  efficient  service  to  the  public.  And 
they  maintain  that  as  one  of  the  grounds  of  tne  forfeiture 
was  the  failure  of  the  corporation  to  keep  its  road  in  such 
repair  as  the  public  interest  required,  ancf  as  it  is  still  in  a 
like  bad  condition,  that  the  court  should  cause  it  to  be  placed 
in  proper  condition  before  releasing  it  from  the  custody  of 
its  receiver. 

1.  That  when  a  railroad  has  been  constructed  under  a 
charter  from  the  state,  conferring  valuable  franchises  and 
privileges,  mcluding  the  right  of  eminent  domain,  the  cor- 
poration is  legally  obliged  to  maintain  and  operate  it,  is  a 
doctrine  clearly  established.  3  Wood  on  Rail  ways,  §  499; 
State  V,  Minnesota  Cent.  R.  Co.,  36  Minn.  246,  29  Ara.  k 
Engf.  R.  Cas.  440 ;  2  Beach  on  Corporations,  p.  1240 ;  Gates  i\ 
Boston  &  N.  Y.  A.  L.  R.  Co.,  53  Conn.  333,  24  Am.  &  Eng. 
R.  Cas.  143;  Mever  v.  Johnson,  52  Ala.  237 ;  Falcott  v.  Pine- 
grove,  I  Flip.  (U.  S.)  120  and  19  Wall.  (U.  S.)  669;  Lonjr 
Branch  &  Sea  Shore  R.  case,  24  N.  J.  Eq.  398 ;  State  v,  Hart- 
ford &  N.  H.  R.  Co.,  29  Conn.  538. 

2.  The  proposition  just  stated  is  not  controverted  by 
resisting  counsel,  but  their  contention  is  that  while  the  state 
might  by  an  appropriate  proceeding  have  compelled  the 
corporation  to  discharge  its  corporate  duties  including  the 
maintenance  and  operation  of  its  railroad,  yet,  having  elected 
to  revoke  the  charter  and  take  the  life  of  the  corporation, 
those  who  succeed  to  its  property  rights  take  them  free 
from  all  obligations  to  the  public,  and  while  they  may,  if  they 
wish,  maintain  and  operate  the  road  as  a  public  highway, 
they  cannot  be  required  to  do  so. 

It  is  true  that  the  contract  between  them — which  was  the 
charter — and  laws  in  force  when  it  was  granted,  and  such  as 
were  thereafter  enacted  and  accepted  by  the  corporation, 
fixed  the  rights  and  obligations  of  the  state  and  corporation, 
and  that  the  forfeiture  of  the  charter  freed  the  corporation 
from  all  obligations.  It  does  not  follow,  however,  that  the 
death  of  the  corporation  left  its  property  free  from  its  duties 
and  obligations  to  the  public.  If  the  revocation  of  the  char- 
ter restored  to  the  state  all  the  rights  and  privileges  which 
had  been  granted  by  the  charter  to  the  corporation,  then  jt 
may  be  true  that  those  who  succeed  to  the  property  take  it 
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discharged  from  any  public  trust.  But  if,  on  the  contrary, 
any  of  the  valuable  rights  granted  by  the  state  were  not 
restored  by  the  forfeiture,  but  adhere  to  and  pass  with  the 
railroad  itself,  then  on  principle  it  appears  just  and  right 
that  such  property,  carrying  with  it  a  valuable  franchise, 
should  also  have  imposed  upon  the  correlative  public  duty. 
The  franchise  to  maintain  and  operate  a  railroad  is  a  property 
right;  yet  a  dissolution  of  the  corporation  does  not  restore 
this  franchise  to  the  state,  but  it  remains  as  an  incident  to  the 
railroad  and  becomes  the  property  of  the  stockholders. 
This  was  expressly  decided  in  People  v.  O'Brien,  in  N.  Y. 
1.  See  also  Memphis  &  L.  R.  R.  Co.  v.  Berry,  1 12  U.  S.  609; 
New  Orleans,   S.  F.  &  L.  R.  Co.,  v.  Delaware,  114  U.  S.  501 ; 

The  franchise  to  operate  a  railroad  may,  in  some  instances, 
be  assigned,  and  such  franchises  are  frequently  mortgaged 
and  thereby  transferred  from  the  corporation.  As  to  the 
effect  of  such  transfers,  Mr.  Beach  says:  **  In  the  case  of 
^/^j/ public  corporations,  when  such  franchises  as  the  right 
of  eminent  domain  or  the  right  to  maintain  and  operate  a 
railway  are  transferred  by  virtue  of  the  foreclosure  proceed- 
ings, the  purchasers  take  them  subject  to  the  obligations  to 
the  public  which  their  possession  imposes."  2  Beach  on  Cor- 
porations, p.  1240. 

If  it  is  the  possession  or  ownership  of  the  franchise  to 
maintain  or  operate  a  railroad,  which  imposes  the  obligation 
to  do  so,  no  sound  reason  is  perceived  why  the  manner  of 
acquiring  the  franchise  can  affect  the  obligation.  If  a  pur- 
chiiser  of  such  a  franchise,  who,  prior  thereto,  was  not 
interested  in  the  corporations,  takes  it  charged  with  the  duty 
of  its  execution,  surely  when  the  life  of  the  corporation  is 
taken  because  of  its' failure  to  execute  the  franchise,  the 
execution  of  which  is  a  condition  upon  which  this  and  other 
valuable  rights  granted,  and  this  valuable  franchise  is  not 
restored  to  the  state,  but  passes  with  the  physical  property 
of  corporation  to  its  several  stockholders,  they  take  it  charged 
with,  at  least,  the  same  obligations  and  duties  that  a  pur- 
chaser does.  Besides  the  right  to  be  a  corporation  the  essen- 
tial rights  were:  first,  the  right  of  eminent  domain;  second, 
the  right  to  construct  a  railroad :  third,  the  right  to  main- 
tain and  operate  the  road  for  private- again. 

It  is  not  shown  to  what  extent  the  first  right  was  exer- 
cised. 

The  second  was  executed,  the  road  was  constructed. 

Upon  the  dissolution  of  the  corporation  the  third  right 
passed  with  the  railroad  to  the  stockholders,  for  whose  pecu- 
niary benefit  the  corporation  was  created. 

So  having  obtained  the  benefit  of  the  essential  rights  granted 
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by  the  state,  the  stockholders,  or  those  who  succeeded  to 
their  rights,  ought  to  perform  whatever  remains  unperformed 
of  the  conrfderation  which  moved  the  state  to  grant  the 
rights.  In  Gates  v.  Boston  &  N.  Y.  A.  L.  R.  Co.,  53  Conn. 
supra^  it  is  said  :  "  Upon  principle  it  would  seem  that  railroad 
property  once  devoted  and  essential  to  public  use  must  re- 
main pledged  to  that  use,  so  as  to  carry  to  full  completion 
the  purposes  of  its  creation  ;  and  that  this  public  right,^ex- 
isting  by  reason  of  the  public  exigency,  demanded  by  the 
occasion  and  created  by  the  exercise  of  a  private  person  ot 
the  powers  of  a  state,  is  superior  to  the  property  rights  of  cor- 
porations, stockholders  and  bondholders.  *  *  *  "It is 
apparent  that  the  bondholders  loaned  their  money  and  took 
their  bonds  with  full  notice  that  the  security  for  the  loan  was 
first  pledged  to  the  performance  of  a  public  trust.  The  nec- 
essary conclusion  is  that  the  state  has  the  right  to  enforce 
the  continuous  exercise  of  the  corporate  powers  and  fran- 
chises for  public  use,  to  the  exhaustion  of  the  value  of  such 
*  property  and  franchises ;  and  this  is  true,  no  matter  what  pri- 
vate right  may  embrace  the  title  of  the  property." 

Besides  what  has  already  been  said,  tne  constitution  of  the 
state  (sec.  2.  art.  10),  declares  all  railroads  to  be  public  high- 
ways, and  the  act  of  March  28,  1889,  (General  Law^s,  p.  20) 
providing  for  the  sale  of  railroads  and  authorizing  purchas- 
ers to  incorporate,  declares  :  "  Nor  shall  the  main  track  of 
any  railroad,  once  constructed  and  operated,  be  abandoned 
or  removed." 

Whether  this  statute  can  be  invoked  against  any  one  not  a 
purchaser  at  such  sales  as  referred  to  in  the  act  may  not  be 
clear. 

But  the  policy  of  the  state,  pursued  for  many  years,  of 
granting  lands  to  aid  in  the  building  of  railroads,  indicates 
that  it  was  intended  that  when  such  railroads  were  con- 
structed, they  should  remain  in  continuous  use  and  operation 
thereafter  for  the  convenience  of  the  public.  The  railroad 
here  involved  participated  in  this  bounty 

The  conclusion  is  therefore  reached,  that  when  the  rail- 
road under  discussion  was  constructed  and  put  in  operation, 
it  was  charged  with  a  public  trust,  which  was,  that  it  should 
continuously  thereafter  be  maintained  and  operated  as  a  pub- 
lic highway,  and  that  this  trust  remains  with  and  rests  upon 
the  property,  as  well  after  as  before  the  dissolution  of  the 
corporation. 

The  rule  contended  for  by  counsel  resisting  the  applica- 
tion, and  supported  by  many  cases  cited,  that  the  onlv  dutj 
of  a  court  of  equity  having  custody  of  the  property  01  a  dis- 
solved corporation  is  to  preserve  the  assets,  convert  them 
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into  money  and  pay  off  the  debts,  and  distribute  the  residue 
among  the  stockholders,  is  correct,  as  to  ordinary  trading, 
commercial  or  other  similar  corporations  not  charged  with 
any  public  trust.  But  as  to  railroad  and,  perhaps,  other 
4fuasi  public  corporations,  charged  with  obligations  t(3  the 
public,  the  rule,  it  is  believed,  should  be  as  herein  held  and  the 
rights  of  the  public  recognized. 

3.  The  rule  is  well  settled  that  when  property  comes  into 
the  possession  of  a  chancery  court  such  expenses  as  are  nec- 
essary for  its  preservation  may,  when  the  income 

of  the  property  is  not  sufficient,  be  made  a  charge  ^^^^f'^ 
against  the  property.     As  a  general  proposition  rr««ie 
this  rule  is  not  founded  u-pon  the  doctrine  of  the  «!»•««» 
preservation  of  the  fund,  but  as  to  railroads  there  ^**"'**  ''*'*' 
isadoctrine  of  comparatively  recentgrowth,  which,  **^ '' 
in  addition  to  the  ground  above  stated,  rests  the  rights  of 
courts  to  create  such  liens  upon  the  public  interest  involved, 
rendering  it  the  duty  of  the  court  to  maintain  and  operate 
the  road  in  proper  condition  to  render  reasonable,  safe  and 
efficient  services.     2   Beach  on  private  corporations,  §§  746 
and  747 ;  Union  Trust  Co.  v.  Illinois  Midland  R.  Co.,  1 17  U. 
S-  455,  25  Am.  &  Eng.  R.  Cas.  560;  Beach  on  receivers,  §§ 
380  and  381  ;  Meyer  v.  Johnson,  53  Ala.  237;  Gates  v.  Boston 
&  N.  Y.  A.  L.  R.  Co.,  53  Conn.  334,  23  Am.  &  Eng.  R.  Cas. 

4.  As  to  the  right  of  a  court  of  chancery,  administering 
railroad  property  as  a  trust  fund,  to  create  liens  upon  it  b^ 
receiver's  certificates,  which  displace  pre-existing  liens,  it 
may  be  said  that  in  many  instances  it  has  been  done.  In 
many  of  the  cases  the  mortgagees  consented,  in  others,  part 
but  not  all  gave  consent  or  miled  to  object.  The  right  to 
jive  such  liens  priority  over  antecedent  morgtag'es  is  chal- 
enged  by  Mr.  Beach  in  his  work  on  receivers  (§§  393  and 

394),  Mr.  Jones  in  his  treatise  on  railroad  securities  (§  542V 
and  Mr.  Waite  in  his  work  on  insolvent  corporations  (§  280). 
Mr.  High,  in  his  work  on  receivers,  while  questioning  the 
wisdom  of  the  doctrine,  says  that  it  is  so  well  established 
upon  authority  that  its  existence  is  no  longer  an  open  ques- 
tion (§  398^).  This  doctrine  is  sanctioned  by  the  supreme 
court  of  the  United  States,  and  by  many  other  courts,  federal 
and  state. 

The  supreme  court  of  the  United  States,  after  declaring  it 
to  be  the  duty  of  a  court  having  a  railroad  in  possession  of  a 
receiver  to  operate  it  as  a  means  of  preserving  the  property 
says:  "Moreover,  a  railroad  is  a  matter  of  public  concern. 
The  franchises  and  rights  of  the  corporation  which  con- 
structed, were  given  not  merely  for  private  gain  to  the  cor- 
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poration  but  to  furnish  a  public  highway ;  and  all  persons 
who  deal  with  the  corporation  as  creditors  or  holders  of  its 
obligations  must  necessarily  be  held  to  do  so  in  the  view  that 
if  it  falls  into  insolvency  and  its  affairs  come  into  a  court  o( 
equity  for  adjustment,  mvolving  the  transfer  of  its  franchise 
and  property,  by  sale,  into  other  hands,  to  have  the  purposes 
of  its  creation  still  carried  out,  the  court,  while  in  cliarge  of 
the  property,  has  the  power,  and  under  some  circumstances 
it  may  be  its  duty  to  make  such  repairs  as  are  necessary  to 
keep  the  road  ana  its  structures  in  a  safe  and  proper  condi- 
tion to  serve  the  public.  Its  power  to  do  this  does  not  de- 
pend on  consent.  Consent  is  desirable,  but  it  is  seldom  prac- 
ticable when  the  debts  exceed  the  value  of  the  property." 
Union  Trust  Co.  v,  Illinois  Midland  R.  Co.,  117  U.S.  455,  25 
Am.  &  Eng.  R.  Cas.  560. 

It  is  a  power,  however,  which  should  be  exercised  with 
great  caution,  because  rights  secured  by  former  liens  ought 
not  to  be  disturbed  except  in  cases  of  urgent  necessity. 

5.  As  to  the  rights  of  the  mortgagees,  in  the  earnings  of 
the  road,  while  in  the  hands  of  the  receiver,  the  rule  is  that 
unless  the  trustees  of  the  mortgage  take  possession 


Kirht  off         Qf  jj^^  property,  or  the  receiver  is  appointed  at  his 
t«MraiB«t.     or  the  bondholder's  instance,  they  have  no  greater 


■orifafM« 


interest  in  the  earnings  of  the  road  than  unsecured 
creditors.  (McUhenny  v.  Brinz,  (Tex.),  13  S.  W.  Rep.  655, 
decided  by  the  supreme  court  of  Texas,  and  cases  there 
cited.) 

And  to  pay  for  rolling  stock,  etc.,  out  of  the  earnings  of 
the  road,  will  not  disturb  any  right  to  the  corpus  of  the  prop- 
erty. 

6.  The  Missouri,  Kansas  and  Texas  Railway  Company  sets 
up  an  agreement  between  the  receivers  of  that  road  and  the 
receiver  herein  and  bondholders  to  the  effect  that 
^iTiiIil^^ri  ^^^^^  claim  r.gainst  the  East  Line  and  Red  River 
K.  AT.  iTro.  Railroad,  which  is  in  their  custodv  as  an  alleged 
part  of  the  Missouri,  Kansas  and  l^exas  Railroad, 
should  have  priority  in  this  court  over  all  claims  except 
operating  expenses ;  and  objects  for  this  to  the  expenditure 
herein  asked  being  given  priority  over  that  claim. 

This  agreement,  with  the  memoranda  signed  by  the  attor- 
neys at  the  time,  indicates  that  in  so  far  as  the  income  was 
concerned  this  claim  was  to  be  a  charge  against  the  earnings 
only,  and  all  necessary  repairs  and  improvements  made  out  o( 
the  income  of  the  road  are  to  be  deaucted  to  obtain  the  net 
earnings.  (Union  Pac.  R.  Co.  v.  United  States,  99  U.  S. 
402.) 

This  disposes  of  the  question  of  law  and  brings  under  con- 
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sideration  the  merits  of  the  application.  The  road  is  about 
155  miles  in  length  and  was  originally  a  narrow 
gauge  road.  In  1881,  under  an  unlawful  sale,  it  ?o?g«itod*^ 
went  into  the  possession  of  the  Missouri,  Kansas, 
and  Texas  Railroad  Company,  and  thereafter  thirty-one  miles 
of  the  road  was  changed  to  the  standard  gauge  and  was 
operated  with  rolling  stock  of  the  last  named  company.  So, 
when  the  property  of  the  East  Line  and  Red  River  Railroad 
Company  came  into  the  hands  of  the  receiver  herein,  there 
was  no  standard  gauge  rolling  stock,  and  since  then,  he  has 
been  leasing  rolling  stock  from  the  Missouri,  Kansas  and 
Texas  Railroad,  to  operate  this  part  of  the  road.  The  lease 
contract  provides  that  after  givino^  thirty  days*  notice  either 
party  may  terminate  this  lease.  1  his  lease  includes  only  one 
engine,  a  combination  car,  a  baggage  car  and  pass^no^er 
coaches.  It  does  not  include  freight  cars,  but  these  are  fur- 
nished by  the  differen.t  connecting  roads,  on  application,  when 
on  hand,  at  the  usual  rate  charged  in  siich  cases.  The  testi- 
mony shows  that  at  times  under  the  present  arrangement  • 
freight  cars  cannot  be  had  when  needed  by  the  receiver. 

A  considerable  portion  of  the  narrow  gauge  part  of  the 
road  is  shown  to  be  in  very  bad  and,  in  places,  unsafe  condi- 
tion. The  rails  are  made  of  light  iron,  are  old  and  very 
much  worn ;  and  the  superintendent  of  the  road  testified 
that  five  miles  of  new  rails  are  needed  to  repair  the  track 
and  put  it  in  good  safe  condition.  The  testimony  also  shows 
a  necessity,  arising  mainly  from  the  separate  coach  law,  for 
two  narrow  gauge  passenger  coaches.  The  demand  for  the 
fiew  switches  is  testified  to  by  the  superintendent.  The  tes- 
timony of  the  receiver  and  a  number  of  other  witnesses,  in. 
eluding  the  conductors  of  the  road,  corroborate  the  superin- 
tendent, as  to  the  insufficiency  of  the  rolling  stock,  etc.  No 
controverting  testimony  was  offered. 

The  charter  of  the  corporation  was  forfeited  because  of 
its  unlawful  sale  to  and  subsequent  control  by  the  Missouri, 
Kansas  and  Texas  Railroad  Company  and  because  the  road 
has  not  been  kept  in  proper  repair  to  render  safe  and 
efficient  service  to  the  public.  Under  existing  conditions  it 
is  still  dependent  upon  that  and  other  competing  roads  for 
rolling  stock  to  operate  a  very  important  portion  of  the  road, 
and  a  considerable  part  of  its  track  is  in  a  badly  worn  and 
unsafe  condition. 

So,  after  a  careful  and  earnest  consideration  of  the  matter, 
^e  conclusion  is  reached  that  the  application  in  the  main 
ought  to  be  granted,  but  as  the  road  m  all  probability  is  in- 
solvent, existing  liens  will  not  for  the  present  at  least  be  in- 
terfered with. 
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To  be  paid  out  of  the  income  of  the  road,  the  receiver  will 
be  authorized  to  purchase  the  rolline  stock  and  other  mate- 
rials applied  for  and  to  put  in  and  change  the  switches  as 
asked — except  that  he  is  to  purchase  only  one  narrow  gauge 
coach. 

On  the  hearing  it  was  shown  that  the  road  is  now  being 
operated  at  a  profit,  and  with  the  increase  of  business  usual 
at  this  season  of  the  year,  and  that  may  be  expected  from 
the  increased  efficiency  which  these  expenditures  will  add  to 
the  road,  it  ought  not  to  require  a  great  length  of  time  to 
pay  this  debt  out  of  its  earnings. 

R«coIvort'  Certificate*— Estoppel  of  Purcheters  at  Foreclosure  to  Deny 
Validity. — Where,  by  consent  ot  all  parties,  the  receiver  of  a  railroad  com- 
pany, though  not  engaged  in  operating  the  road,  is  authorized  by  order  of 
court  to  issue  certificates  which  shall  constitute  a  lien  on  the  company's 
property  superior  to  certain  prior  mortgages,  and  the  money  obtained  on 
such  certificates  is  used  in  preserving  and  improving  the  property,  the 
purchasers  of  property  at  a  subsequent  sale  to  forclose  said  mortgages  are 
estopped  from  denying  the  validity  of  the  certificates.  Central  Trust  Co. 
V,  Sheffield  &  B.  Coal  Iron  &  R.  Co..  44  Fed.  Rep.  526. 

intervention  by  Holders  of  Receivers'  Certificates— Admission  of  Their  In- 
validity—Premature Suit —Parties.— Where,  on  ^^/<zr/^  application  of  the 
receiver 'of  a  railroad,  an  order  of  the  court  authorizing  the  issuance  of 
receivers'  certificates,  is  modified  so  as  to  declare  some  of  the  certificates 
invalid  with  the  privilege  to  the  holders  of  such  certificates  to  intervene 
in  the  suit  and  have  their  validity  adjudicated,  a  petition  in  interven- 
tion by  such  certificate  holders,  which  recites  the  entry  of  the  modified 
order,  does  not  thereby  admit  the  invalidity  of  the  certificates.  Nor  does 
the  fact  that  the  principal  of  such  certificates  is  not  due  make  the  inter- 
vention premature,  if  the  interest  thereon  is  then  due  and  unpaid.  The 
receiver,  who  issued  the  certificates,  and  who  has  in  his  hands  the  funds 
from  which  they  should  be  paid,  if  valid,  is  a  necessary  party  defendant 
to  such  intervention.  Central  Trust  Company  v.  Sheffield  &  6.  Coal  Iroe 
A  R.  Co.,  44  Fed.  Rep.  526. 


Sunflower  Oil  Co. 

V. 

Wilson. 

{142  United  States,  313^ 


Contract  for  Purchase  of  Rolling  Stock— Liability  of  Receiver— Return  of 
Property— Construction  of  Contract.— An  oil  company  entered  into  a  con- 
tract with  a  railroad  company,  by  which  the  former  agreed  to  purchase  of 
a  manufacturer  certain  rolling  stock  and  to  lease  the  same  to  a  railroad 
rompany  at  a  rate  equal  to  eignt  per  cent  on  the  cost  price.  The  railroad 
(:r)mpany  agreed  to  purchase  such  rolling  stock  on  or  before  a  certain  dale, 
and  to  pay  for  it  in  cash,  with  a  proviso  that  in  case  it  should  be  unable  to 
purchase  the  same,  it  should  turn  it  over  to  the  oil  company  in  good  order 
and  condition  at  the  expiration  of  the  contract.     It  was  further  agreed 
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that  freights  earned  by  the  railroad  company  by  transportation  for  the  oil 
company  might  be  applied  for  payment  01  the  rental  and  the  purchase 
money.  Under  this  contract  the  rolling  stock  was  purchased  and  used  by 
the  railroad,  and  a  large  sum  over  and  above  the  specified  rent  accrued  to 
the  credit  of  the  railroad  company  for  freights,  but  it  never  exercised  its 
privilegje  of  purchasing  the  rolling  stock.  The  railroad  company  became 
insolvent,  and,  before  the  expiration  of  the  contract,  its  mortgage  bond- 
kolJers  instituted  proceedings  to  foreclose  their  mortgage.  A  receiver 
was  appointed  who  continued  to  use  the  rolling  stock.  The  oil  company 
intervened  and  sought  to  compel  the  receiver  to  carry  freights  for  it  until 
the  amount  originally  paid  for  the  rolling  stock  should  be  discharged.  The 
receiver  answered,  declining  to  complete  the  contract,  and  averring  that 
the  rental  had  been  paid  in  full  and  that  there  was  a  balance  due  him  for 
freight.  He  also  filed  a  cross  petition  to  recover  the  surplus.  Held,  (a) 
that  under  the  contract,  if  the  railroad  company  became  so  deeply  involved 
as  to  be  unable  to  pay  its  current  debts  in  the  ordinary  course  of  business, 
it  should  be  released  from  its  obligation  upon  returning  the  property ; 
(b)  that  the  receiver  had  the  right  to  return  the  property  to  the  oil  com- 
pany on  complying  with  the  terms  of  the  contract;  {c)  that  a  court  of 
equity  would  require  the  oil  company  to  return  the  money  already  paid  on 
the  rolling  stock,  less  the  amount  of  the  damage  to  and  reasonable  com- 
pensation for  the  use  of  the  same ;  (4)  that  the  dismissal  of  the  inter- 
vening petition  did  not  necessarily  involve  the  dismissal  of  the  cross  pe- 
tition, and  that  the  court  might  do  full  justice  between  the  parties ;  {e) 
that  the  receiver  was  as  much  entitled  to  recover-  the  money  due  upon  the 
contract  made  with  the  railroad  company  as  with  himself. 

Appeals  from  the  District  Court  of  the  United  States  for 
the  Northern  District  of  Mississippi.     Affirmed. 

This  was  an  intervening  petition  by  the  Sunflower  Oil 
Company  to  enforce  the  specific  performance  of  a  contract 
by  the  railway  company  to  purchase  certain  engines  and  cars 
until  a  balance  of  $6,732.15,  claimed  to  be  due,  should  have 
been  paid  and  discharged ;  and  a  cross  petition  by  ^he  re- 
ceiver to  recover  freights  earned,  in  the  sum  of  $10,258.86, 
in  excess  of  the  rental  of  such  engines  and  cars. 

The  case  arises  upon  the  folio wmg  facts  :  In  1887,  the  Mo- 
bile &  Northwestern  Railway  Company,  for  the  purpose  of 
raising  money  to  build  its  road,  executed  a  trust  deed  upon 
all  its  property,  in  the  amount  of  $250,000  to  secure  a  series 
of  bonds  in  that  amount,  to  be  negotiated.  The  railway  com- 
pany made  early  default  in  the  payment  of  its  interest  upon 
these  bonds,  but  notwithstanding  its  default,  the  bondholaers 
suffered  the  property  to  remain  in  its  hands,  and  under  the 
uninterrupted  control  and  management  of  the  company, 
until  November  15,  1886,  when  the  original  bill  in  this  case 
was  filed.  During  the  continuance  of  such  default,  and  in 
January,  1883,  the  president  of  the  railway  company  con- 
tracted with  the  Baldwin  Locomotive  Works  for  two  loco- 
motives, at  a  cost  of  $7,600  each,  to  be  completed  in  the  au- 
tumn of  that  year.  Just  preceding  their  completion,  the  only 
locomotive   the  railway  then   had  became  permanently  dis- 
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abled,  and,  though  the  new  locomotives  ordered  were  neap- 
ing completion,  the  company  had  no  money,  nor  means  of 
raising  money,  to  pay  for  them.  In  this  strait,  the  bondhold- 
ers being  unwilling  to  extend  their  assistance,  application 
was  made  to  the  Sunflower  Oil  Company,  appellant,  for  the 
means  necessary  to  purchase  the  rolling  stock,  and  avert  a 
total  suspension  of  the  company's  business.  Under  these  cir- 
cumstances a  contract  was  executed,  October  6,  1883,  be- 
tween the  oil  company  and  the  railway  company  to  the  fol- 
lowing effect:  The  oil  company  agreed  to  purchase  from  the 
Baldwin  Locomotive  Works  two  locomotives  and  tenders 
complete,  named  respectivelv,  "  La  Flour"  and  **  Yazoo," at 
the  price  of  $7,600  each,  and  to  invest  the  further  sum  ol 
$2,400  in  box  and  flat  cars,  and  to  lease  the  same  to  the  rail- 
road to  January  1,1886,  for  $1,408  per  annum,  payable  in 
monthly  installments.  This  was  exactly  8  per  cent,  upon'the 
amount  invested.  The  La  Flour  and  the  cars  were  to  be  paid 
for  by  the  oil  company  in  cash,  and  were  at  once  to  be  and 
to  continue  its  property  until  purchased  by  the  railway  com- 
pany in  the  manner  hereinafter  provided.  The  Yazoo  was 
to  be  purchased  upon  the  obligation  of  the  railway  company, 
payable  in  six  months  from  date,  guarantied  by  the  mercan- 
tile firm  of  Fargason  &  Co.,  of  Memphis,  which  guaranty  the 
oil  company  agreed  to  procure;  and  until  payment  the  title 
to  the  Yazoo  was  to  remain  in  the  Baldwin  Locomotive 
Works.  Should  the  railway  company  pay  the  obligation  at 
maturity,  the  title  to  the  engine  was  to  vest  in  it ;  but  should 
the  same  be  paid  by  Fargason  &  Co.,  the  title  was  to  be  and 
remain  in  the  Sunflower  Oil  Company  until  the  railway  com- 
pany should  acquire  title  to  it  and  the  other  property  in  the 
manner  hereinafter  set  forth.  Should  the  railway  company 
promptly  meet  its  obligation  to  the  locomotive  works  for  the 
Yazoo,  then  the  rents  payable  to  the  oil  company  were  to  be 
reduced  to  $800  per  annum,  payable  monthly.  The  railway 
company  agreed  to  take  all  proper  care  of  the  rolling  stock, 
and  turn  the  same  over  in  good  order  to  the  oil  company  at 
the  end  of  the  contract,  **  should  said  railroad  company  be 
then  unable  to  purchase  the  same,  at  the  price  hereinafter 
mentioned, "  and  agreed  to  use  the  same  upon  its  line  of  road, 
and  to  turn  the  same  over  at  the  demand  of  the  oil  company, 
should  it  at  any  time  violate  its  agreement. 

The  railway  company  further  agreed  that  it  would,  on  or 
before  January  i,  1886,  purchase  all  said  property  from  the 
•il  company,  and  pay  for  it  in  cash  at  the  cost  price,  anJ 
should  also  have  the  right  at  any  time  before  that  date  t© 
purchase  the  whole  by  paying  the  cash  price  thereof,  in 
which  event  the  contract  for  rent  should  immediately  cease 
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and  determine,  but  the  other  terms  of  the  contract  were  to  re- 
main unimpaired.  The  railway  company  further  agreed  that 
it  would  erect  houses  at  several  of  its  depots  for  the  purpose 
of  receiving  cotton  seed  in  bulk  for  the  oil  compan v,  and  would 

[irovide  scales  for  weighing  seed,  and  would  haul  seed  in  bulk 
rom  various  points  along  the  line  of  its  rlmd  for  the  oil  com- 
pany ;  that  the  agents  of  the  railway  company  would  weigh  the 
cotton  seed,  and  purchase  the  same,  if  desired,  free  of  cost  for 
any  such  services  ;  that  it  would  haul  all  sacks  for  the  oil  com- 

f)any  free  of  charge  ;  that  it  would  receive  and  haul  all  freights 
or  the  oil  company  at  the  Mississippi  river,  opposite  Helena, 
free  of  charge  for  storage  or  commission ;  and  that  the  freight 
paid  should  beat  reasonable  rates  to  be  fixed  at  various  tin)ej> 
by  the  presidents  of  the  two  companies,  but  the  freight  on 
seed  in  bulk  was  not  to  exceed  $1.75  per  ton,  and  that  on 
seed  in  sacks  was  not  to  exceed  $2  per  ton.  It  was  further 
agreed  that  the  railway  company  would  not  haul  cotton  seed  in 
bulk  for  any  other  corporation  or  person,  nor  p^fermit  its  agents 
to  purchase  or  pay  for  cotton  seed  for  any  other  corporation 
or  person,  and  that  it  would  give  all  needed  facilities  and 
preferences  to  the  oil  company  to  enable  it  to  control  all  the 
cotton  seed  along  the  line  of  its  road,  "  as  it  now  is,  or  as  it 
may  be  while  this  contract  is  in  force. "  All  freights  earned 
were  to  be  credited  on  the  rental  of  the  property,  and,  shouhi 
there  remain  a  surplus  after  paying  the  rent,  it  was  to  remain 
in  the  hands  of  the  oil  company,  and  go  as  a  credit  upon 
the  purchase  money  of  said  property.  Interest  was  to  be 
allowed  said  railway  company  on  saiS  surplus  at  the  rate  of 
8  percent,  per  annum.  The  railway  company  was  to  furnish 
a  monthly  statement  of  freights  at  the  end  of  each  month, 
while  the  contract  continued,  to  be  credited  in  the  manner 
above  stated.  The  contract  was  to  continue  in  force  until 
January  i,  1886,  and  on  this  day  January  i,  1886,  a  further 
contract  was  made  extending  the  time  for  one  year  from  that 
date  for  the  purchase  by  the  railway  company  of  such  en- 
gines and  cars. 

In  November,  1886,  Moses  H.  Katzenberger  and-  others, 
holders  of  a  majority  of  the  bonds,  filed  a  bill  in  the  district 
court  of  the  United  States  for  the  northern  district  of  Mis- 
sissippi to  enforce  a  sale  of  the  property  and  franchises  cov- 
ered by  the  trust  deed,  and  praying  for  a  receiver  pending 
the  proceedings.  Subsequently  the  bill  was  amended,  and 
•n  Uecember  16,  1886,  Benjamin  Wilson,  the  defendant  and 
appellee  in  this  case,  was  appointed  receiver  of  the  company. 
Having  duly  qualified,  the  receiver  took  charge  of  the  roacL 
and  beo;an  to  operate  the  same  under  the  orders  of  the  court, 
using^  the  rolling  stock  under  an  arrangement  for  that  pur- 


Digitized  by  LjOOQ  IC 


668  SUNFLOWER  OIL  CO.   I'.   WILSON.  [VOU  48 

l^ose.  The  same  day  the  receiver  was  appointed,  an  order 
was  made  that  the  receiver  continue  any  existing  contract 
lor  the  purchase  or  use  of  the  rolling  stock  then  used  on  said 
road  until,  for  sufficient  cause  shown,  such  contract  should 
be  annulled.  A  subsequent  order  permitted  him  to  "  make 
any  change  in  the  contract  heretofore  existing  "  in  relation 
to  the  rolling  stock. 

On  February  14,  1887,  the  Sunflower  Oil  Company,  appel- 
lant, which  was  nota party  to  the  original  bill, interposed  by 
petition,  setting  up  its  contract  with  the  railway  company, 
alleging  a  balance  due  it  of  $6,732.15  on  the  purchase  of  said 
engines  and  cars,  an(i  praying  that  the  receiver  be  required 
to  carry  out  the  terms  of  said  contract  by  continuing  to 
carry  freights  for  the  appellant,  and  by  allowing  it  to  retain 
all  moneys  due  or  to  become  due  the  receiver  for  such  ser- 
vices, as  credits  on  such  rental  and  purchase  money  accounts 
until  the  full  indebtedness  of  the  railway  company  was  dis- 
charged. The  receiver  answered,  denying  that  the  railway 
company  had  ever  made  any  binding  contract  to  purchase 
such  rolling  stock,  and  that  the  contract  was  a  contract  of 
rental  with  a  mere  option  to  buy ;  that  appellant  had  re- 
tained of  the  freights  earned  by  said  railway  the  sum  of 
$[0,258.86  in  excess  of  the  agreed  rental  of  the  property,  and 
lor  the  recovery  of  the  same  filed  his  answer  in  the  nature 
of  a  cross  petition.  The  court  was  of  the  opinion  that  the 
relation  between  the  parties  was  one  of  lessor  and  lessee,  and 
decreed  that  the  oil  company  pay  to  the  receiver  the  amount 
above  named,  being  the  excess  of  the  earnings  of  the  road  in 
the  hands  of  the  oil  company  over  the  amounts  due  for  rents. 
From  that  decree  the  first  appeal  was  taken.  At  the  same 
time  an  account  was  taken  of  the  amount  due  the  receiver 
for  the  surplus  of  freights  earned  by  the  railroad,  while  in 
his  hands,  over  the  rents  due  the  oil  company  during  the 
same  period,  which  resulted  in  a  further  decree  against  the 
oil  company,  in  favor  of  the  receiver,  for  $3,729.82.  From 
that  decree  the  second  appeal  was  taken  to  this  court. 
John  W,  Cutrer,  for  appellant. 

Holmes  Cummins  and  E.  Mayes,  for  appellee. 

Brown,  J. — i.  This  case  turns  upon  the  construction  of  the 
contract  of  October  6,  1887,  between  the  Sunflower  Oil  Com- 
pany and  the  Mobile  &  Northwestern  Railway 
iiereiTer  Bot  Company,  the  substantial  provisions  of  which  were 
**"^"J'^  *•  that  the  oil  company  should  purchase  of  a  manu- 
coiitr«et.  facturer  certain  rolling  stock,  which  it  should 
lease  to  the  railway  company  at  a  rent  equal  to  8 
cent,  upon  the  cost  price,  the  latter  agreeing  to  purchase  the 
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same  of  the  oil  company  on  or  before  January  i,  1886,  and 
pay  for  it  in  cash,  with  a  proviso  that,  in  case  it  should  be 
unable  to  purchase  the  same,  it  should  turn  it  over  to  the 
oil  company,  in  good  order  and  condition,  at  the  expiration 
of  the  contract. 

There  is  no  doubt  of  the  general  proposition  that  mere  in- 
ability to  pay  is  no  defense  to  the  performance  of  a  contract, 
or  to  a  promise  to  pay.  A  person  making  purchase  of  an 
article  is  conclusively  presumed  to  intend  to  pay  for  it,  and 
to  have  had  his  ability  to  pay  in  contemplation  when  he  made 
the  purchase ;  and,  if  this  proviso  had  not  been  inserted,  no 
doubt  could  have  arisen  regarding  the  jproper  interpretation 
of  this  contract.  But  here  was  a  contingency  carefully  in- 
troduced into  this  contract,  upon  the  happening  of  which 
the  railway  company  was  to  be  discharged  of  its  obligation 
to  the  oil  company  by  returning  to  it  the  rolling  stock  in 
good  order  and  condition.  We  are  bound  to  assume  that  this 
provision  was  inserted  for  some  purpose,  and  are  bound  to 
give  it  its  proper  effect.  At  the  time  the  contract  was  entered 
into,  the  railway  compan}'  was  financially  embarrassed,  its 
on]y  locomotive  had  been  crippled  beyond  repair,  and  it  had 
neither  money  nor  credit  with  which  to  purchase  another. 
In  this  extremity  it  entered  into  negotiations  with  the  oil 
company,  which  was  itself  desirous  ofincreasing  its  facilities 
for  obtaining  cotton  seed,  and  a  monopoly  of  that  article 
along  the  line  of  said  road.  But,  in  making  the  advance 
necessary  to  secure  the  requisite  amount  of  rolling  stock,  the 
oil  company  naturally* sought  to  protect  itself  in  every  pos- 
sible way  arainst  loss.  This  it  did  (i)  by  retaining  to  itself 
the  title  and  ownership  of  such  rolling  stock  until  the  same 
should  be  fully  paid  for;  (2)  by  leasing  it  to  the  road  at  a 
rental  equal  to  8  per  cent,  upon  the  value  of  the  property ; 
(3)  by  retaining  the  freights  due  the  road  for  carriage  of  cot- 
ton seed,  and  crediting  them — First,  upon  the  rent,  and,  sec- 
4md.  upon  the  purchase  price  of  the  property  ;  (4)  by  provid- 
ing for  the  return  of  the  property  in  good  order  and  condi- 
tion, in  case  the  road  was  unable  to  purchase  the  same 
for  cash  by  January  i,  1886,  subsequently  extended  to  Jan- 
uary I,  1887.  The  last  was  a  proviso  doubtless  inserted 
out  of  abundant  caution  in  order  to  put  beyond  question 
the  return  of  the  property  in  case  the  road  should  fail 
to  pay  for  it  in  full  before  the  expiration  of  the  contract. 
Under  these  circumstances,  we  find  it  difficult  to  give  these 
words  any  other  than  their  ordinary  meaning,  viz.,  that  if 
the  railway  company  became  so  deeply  involved  as  to  be 
unable  to  pay  its  current  debts  in  the  ordinary  course  of 
business,  it  should  be  released  from  its  obligation  upon  re- 


Digitized  by  LjOOQ  IC 


670  SUNFLOWER   OIL  CO.   7\   WILSON.  [VOL.  48 

turning  the  property.  In  ordinary  speech,  a  person  is  said 
to  be  unable  to  make  a  purchase  when  he  has  neither  money 
nor  credit  sufficient  for  that  purpose,  though  the  entire  value 
of  his  assets  may  be  greater  than  the  purchase  price  of  the 
property.  It  is  unnecessary  to  decide,  however,  whetlicr 
the  proviso  in  question  created  a  mere  option,  or  whetlicr 
anything  less  than  the  total  insolvency  of  the  company  con- 
stituted an  inability  to  purchase,  within  the  meaning  of  the 
contract,  since  the  appointment  of  a  receiver  at  the  suit  oi 
bondholders  seems  to  be  most  conclusive  evidence  of  inabil- 
ity to  carry  out  its  contracts,  and,  indeed,  to  have  been  ilie 
very  contingency  contemplated  in  the  proviso.  It  is  un- 
necessary even  to  detide  whether  this  inability  to  purchase 
could  be  asserted  at  all  by  the  railway  company,  since  tlie 
defense  in  this  case  is  set  up  by  the  receiver,  acting  in  the 
interest  of  all  the  creditors,  and  claiming  that,  in  view  of  the 
insolvency  of  the  company,  the  oppressive  character  of  the 
contract,  and  the  greatly  reduced  price  at  which  he  could 
secure  similar  property,  payment  ought  not  to  be  compelled 
from  the  funds  in  his  hands. 

The  receiver  did  not,  simply  by  virtue  of  his  appointment, 
become  liable  upon  the  covenants  and  agreements  of  the 
railway  company.  High,  Rec.  §  273  ;  Hoyt  v.  Stoddard,  2 
Allen  (Mass.V  442.  Upon  taking  possession  of  the  property, 
he  was  entitled  to  a  reasonable  time  to  elect  whether  he 
would  adopt  this  contract  and  make  it  his  own,  or  whether 
he  would  insist  upon  the  inability  of  the  company  to  pay, 
and  return  the  property  in  good  order  and  condition ;  pay- 
ing, of  course,  the  stipulated  rental  for  it  so  long  as  he  used 
it.  Turner  v.  Richardson,  7  East,  335  ;  Com.  v.  Franklin  Ins, 
Co.,  115  Mass.  278;  Sparhawk  v.  Yerkes,  142  U.  S.  i.  Oi 
course,  if  he  elects  to  take  property  subject  to  a  condition, 
he  is  bound  to  perform  the  condition  before  he  can  obtain 
title  to  the  property.  He  may^  however,  decline  to  assume 
this  obligation,  and  return  the  property  to  the  purchaser 
upon  complying  with  the  terms  of  the  contract  with  respect 
to  such  return.  The  case  is  not  unlike  that  of  Southern  Ex- 
press Co.  7^  Western  N.  Car.  R.  Co.,  99  U.S.  191.  In  that  case 
the  express  company  agreed  to  loan  the  railroad  company 
$20,000  upon  its  notes,  to  be  expended  in  repairs  and  equip- 
ments. In  consideration  of  this,  the  railroad  company  agreed 
to  provide  the  necessary  privileges  and  facilities  for  the 
transaction  of  all  the  busmess  of  the  express  company  over 
its  road,  and  to  charge  a  certain  sum  for  transportation, 
which  was  to  be  credited  monthly  toward  the  payment  o( 
the  loan,  with  a  proviso  that,  if  the  loan  were  not  paid  within 
a  year,  the  contract  should   continue  in  foroe  for  a  further 
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period,  or  until  the  whole  had  been  repaid.  A  mortgage 
upon  the  road  having  been  foreclosed,  the  receiver  repudi- 
ated the  contract,  forbade  the  express  company  from  further 
using  the  cars  of  the  railroad  company,  unless  upon  condi- 
tions whereby  the  contract  was  virtually  surrendered  or  ig- 
nored, and  the  express  company  was  compelled  to  abandon 
the  road,  although  the  money  loaned,  with  a  portion  of  the 
interest  thereon,  was  still  due  and  unpaid.  It  filed  a  bill  for 
specific  performance,  alleging  that  the  railroad  company 
having  conveyed  away  its  property,  and  being  in  part  insol- 
vent, the  violation  of  the  contract  could  not  be  compensated 
by  any  damages  that  might  be  recovered  at  law.  This  court 
dismissed  the  bill,  holding  that,  as  th?  plaintiff  had  no  lien, 
and  the  contract  was  simply  for  the  transportation  of  persons 
and  property,  the  court  could  not  require  either  a  specific 
performance  by  the  receiver,  or  the  satisfaction  of  the  plaint- 
iff's demand  by  money,  and  that  the  express  company  had, 
therefore,  no  standing  in^a  court  of  equity. 

The  case  of  Coe  v.  New  Jersey  Midland  R.  Co.,  27  N.  J. 
Eq.  37,  is  also  instructive  in  this  connection.  In  that  case 
the  Rhode  Island  Locomotive  Works  Company  entered  into 
an  agreement  with  the  railway  company  to  furnish  the  latter 
certain  locomotives  and  tenders,  as  upon  lease,  but  with  the 
agreement  that,  upon  payment  in  full  of  the  rent  reserved, 
they  should  become  the  property  of  the  railway.  The  rent 
was  payable  in  installments,  for  which  the  company  gave  its 
notes.  At  the  time  of  the  appointmeht  of  the  receiver  there 
was  due  for  rent  about  $120,000,  and  the  locomotives  were 
then  in  possession  of  the  receiver  and  in  use  upon  the  road. 
Petitioners  based  their  claim  to  relief  upon  the  ground  that 
the  receiver  requested  them  to  leave  the  locomotives  in  his 
possession,  for  use  on  the  road,  he  guarantying  to  keep  them 
in  good  order,  and  promising  to  apply  for  authority  to  pay 
the  claim.  In  defense,  the  receiver  alleged  a  notice  by  bond- 
holders not  to  pay  the  rent  or  deliver  the  certificates  there- 
for, which  had  been  issued  upon  his  application,  because  the 
property  was  not, worth  the  amount  agreed  to  be  paid,  and 
it  was  not  for  the  interest  of  the  trust  that  the  rent  should 
be  paid.  It  was  held  that  petitioners  had  no  equity  arising 
from  the  conduct  of  the  receiver  to  have  the  contract  specif- 
ically performed,  without  regard  to  the  advantage  or  disad- 
vantage of  the  trust  fund  ;  that  although  they  appeared'  to 
be  willing,  up  to  the  time  they  were  warned  not  to  do  so,  to 
pay  for  the  property  according  to  the  agreement,  it  might 
have  been  an  improvident  act  on  their  part ;  that  the  fact 
that  the  receiver  had  applied  for  leave  to  issue  the  certif- 
icates to  pay  the  rent  did  not  bind  them  ;  and  that  the  court 
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would  not  grant  the  prayer  of  the  petitioners  until  satisfied 
that  it  was  for  the  interest  of  the  trust  that  it  should  be 
done ;  but  that  the  petitioners  would  be  allowed  just  com- 
pensation  for  the  use  of  the  property  while  held  by  the  re- 
ceiver. 

2.  Notwithstanding  the  absence  of  a  provision  in  the  con- 
tract forfeiting  payments  already  made,  in  case  of  a  failure 

to  complete  the  purchase,  it  is  open  to  doubt 
Heurm  of  whether  an  action  at  common  law  would  lie  to  re- 
r*rliiroad.     cover  such  payments.     The  courts  of  Massachu- 

setts»  Maine,  and  Illinois  hpld  that  partial  pay- 
ments are  forfeited ;  while  those  of  Connecticut,  Michigan, 
Minnesota  and  Georgia  hold  that,  upon  equitable  grounds, 
the  buyer  is  entitled  to  a  return  of  the  money.  There  seems 
to  be  no  doubt,  however,  that  a  court  of  equity  may  require 
the  return  of  the  money  paid,  less  the  amount  of  any  damage 
sustained  to  the  property,  and  a  reasonable  compensation  for 
the  use  of  the  same,  particularly  if,  there  h6  a  clause  in  the 
contract  providing  that  upon  a  certain  contingency  the  prop- 
erly shall  be  returned  to  the  seller. 

3.  Under  the  circumstances  of  this  case,  and  in  view  of  the 
fact  that  a  court  of  equity  takes  jurisdiction  of  all  questions 

with  respect  to  this  property  as  ancillary  to  its 
■ouiiila^wAd*  jtirisdiction  over  the  main   case,  the  dismissal  of 

the  intervening  petition  does  not  necessarily  in- 
volve a  dismissal  of  the  cross  petition  ;  and  the  court,  having 
jurisdiction  of  the  entire  proceeding,  may  proceed  to  do  com- 
plete justice  between  the  parties. 

4.  In  the  view  we  have  taken  of  this  case,  it  is  unnecessary 
to  consider  whether  the  manifestly  illegal  stipulations  in  this 
contract  had  the  effect  of  vitiating  the  entire  agreement.  It 
bears  evidence  upon  its  face,  of  having  been  extorted  from 
the  necessities  of  the  railway  company,  and  contains  manr 
provisions  which  fail  to  commend  it  to  the  consideration  of 
a  court  of  equity. 

There  is  no  practical  distinction  between  these  two  ap- 
peals. By  his  order  of  appointment,  the  receiver  was  au- 
thorized to  take  possession  of  the  money  and  assets 
RerMfer  ■»/  g^j  ^u  other  rights  and  property  of  the  railway 
ImbImm.  company,  wherever  the  same  might  be  found,  in- 
cluding its  equitable  interests,  things  in  action, 
and  other  effects ;  and  he  is  as  much  entitled  to  recover 
moneys  due  upon  contracts  made  with  the  railway  company 
as  with  himself.  No  question  arises  with  regard  to  the 
rights  of  other  creditors,  as  was  the  case  in  Galveston  R.  Co. 
V.  Cowdrey,  11  Wall.  (U.  S.),  459;  American  Bridge  Co.  v. 
Heidelbach,  94  U.  S.  798  ;  and  Gilraan  v.  Illinois  &  M.  Tele- 
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graph  Co.,  91  U.  S.  603,  and,  as  between  the  railway  com- 
pany and  the  receiver,  the  latter  was  entitled  to  the  money, 
subject  to  any  valid  set  off  of  the  oil  company. 

There  was  no  error  in  the  disposition  of  either  of  these 
two  cases  by  the  court  below,  and  both  decrees  are  therefore 
affirmed. 

Mr.  Justice  Lamar  was  not  present  at  the  argument,  and 
took  no  part  in  the  decision  of  this  case. 

Liability  of  Receiver  on  Prior  Contracts  of  Railroad  Company. — See  Brown 
V,  Warner  (Tex.).  45  Am.  &  Eng.  R.  Cas.  95,  note  99;  note  39,  Id.  593; 
Wabash.  St.  L.  &  P.  R.  Co.  v.  Central  Trust  Co.  (C.C.J,  17  Id,  261 ;  Wood- 
ruff.v.  Erie  R.  Co.  (N.  Y.),  16  Id.  501. 

Liability  of  Company  on  Cause  of  Action  which  Accrued  Against  Re- 
ceiver.— In  Texas  &  Pacific  R.  Co.  v,  Geiger,  79  Tex.  13,  it  was  held  that^ 
where  the  receiver  of  a  railroad  has  been  discharged  and  the  property  re-' 
turned  to  the  company,  it  is  liable  on  causes  of  action  which  accrued 
against  the  receiver  in  the  operation  of  the  road,  to  the  extent  at  least  of 
the  net  earnings  applied  by  the  receiver  in  making  permanent  improve- 
ments, and  such  actions  may  be  enforced  in  other  courts  than  the  one  by 
which  the  receiver  was  appointed.  Substantially  the  same  ruling  was 
made  in  the  case  of  Texas  &  Pacific  R.  Co.  v.  Watts  (Tex.,  Dec.  i.  1891), 
18  S.  W.  Rep.  312.  In  both  of  these  cases  the  prior  decision  in  the  case 
of  Texas  &  Pacific  R.  Co.  v,  Johnsoq,  76  Tex.  461,  42  Am.  &  Eng.  R.  Cas. 
7,  was  followed. 

Liability  of  Receiver  for  Injuries  Resulting  from  Defective  Traclc.— A  re- 
ceiver operating  a  railroad  is  res{x>n5ible  to  employes  and  others  for  inju- 
ries received  by  them  resulting  froip  a  defective  track,  which  existed 
when  he  took  possession  of  the  road,  as  well  as  for  defects  occurring  under 
his  management.    Texas  &  Pacific  R.  Cxi,  v,  Geiger,  79  Tex.  13. 

It  is  no  defense  to  an  action  against  a  receiver  oif  a  railroad  company^ 
whom  It  is  not  sought  to  charge  personally,  to  recover  damages  for  inju- 
ries to  an  employe  resulting  from  the  defective  condition  of  the  track,  that 
the  defect  existed  when  the  receiver  took  possession  and  that  he  had  not 
i)een  in  charge  a  sufiicient  length  of  time  to  enable  him  to  repair  it.  Bon- 
ner v.  Mayfield  (Tex.,  Nov.  13,  1891),  18  S.  W.  Rep.  305. 

Same— Action  for  Death— Texas  Statute.— The  negligence  of  a  receiver 
operating  a  railroad,  in  faihng  to  keep  the  track  in  repair,  is  not  that  of  a 
servant  but  of  the  proprietor,  under  article  2899  of  the  Revised  Statutes- 
of  Texas,  which  provided  that  an  action  may  be  maintained  "  when  the 
death  of  any  person  is  caused  by  the  negligence  of  the  proprietor,  owner^ 
charterer  or  hirer  of  any  railroad,'* "  or  by  the  unfitness,  gross  negligence 
or  carelessness  of  their  agents  or  servants.''  Texas  &  Pacific  R.  Co.  v, 
Geiger.  79  Tex,  13. 

Action  to  Recover  Double  Damages  for  Stock  Killed  on  Railroad  in  Hand» 
of  Receiver. — In  Iowa  it  is  held  that  a  receiver  operating  a  railroad,  and  not 
the  railroad  company,  is  the  proper  party  defendant  in  an  action  to  re- 
cover double  damages  for  stock  killed  upon  the  railway,  under  Iowa  Code,, 
section  12,  1889.  Brockert  v.  Central  Iowa  R.  Co.  (Iowa,  Feb.  10, 1891). 
47  N.  W  Rep.  1026. 

Action  for  Personal  Injuries  Sustained  before  Appointment  of  Receiver 
cannot  be  maintained  against  the  receiver  but  must  be  brought  against 
the  corporation.  Finance  (x>.  of  Pennsylvania  v,  Charleston  C.  &  C.  R. 
Co.,  46  Fed.  Rep.  426. 

48  A.  &  E.  R.  Cas.^43 
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Levy  of  Attachment  on  Property  after  Appointment  of  Receiver.— In  Texas 
Trunk  K.  Co.  7'.  Lewis  (Texas,  May  5,  1891),  16  S.  W.  Kep.  64.7,  it  was 
lield  that  the  levy  of  altachinent  upon  the  property  of  the  corporation,  of 
winch  a  receiver  has  been  appointed  by  another  court,  is  void,  although  it 
appears  that  the  receiver  did  not  qualify  and  take  possession  until  after 
tile  levy  was  made ;  and  the  subsequent  dismissal  of  the  suit  in  which  the 
receiver  wasap[>oinied.  will  not  restore  the  attachment  lien,  when  it  appears 
liiat  before  such  dismissal  the  court  had  appointed  another  receiver  man 
action  to  foreclose  a  mortj^as^e  on  the  property  of  the  corporation  in  which 
the  claims  made  in  the  suit,  in  which  the  first  receiver  was  appointed, 
were  adjusted.  The  court  said  :  "Cases  may  be  found  in  which  the  prop- 
osition has  been  asserted  that  the  court  in  which  a  bill  is  filed,  slating 
suflicient  grounds  for  and  asking  the  appointment  of  a  receiver,  thereby 
acquires  jurisdiction,  not  only  of  the  controversy,  but  also  of  the  property 
over  which  the  receivership  is  asked,  that  will  exclude  the  jurisdiction  of  all 
other  courts  of  co-ordinate  jurisdiction.  Union  Trust  Co.  v.  Rockford, 
K.  L  &  St.  L.  R.  R.  Co.,  6  Biss.  (U.  S.)  198 ;  Gaylord  v.  Fort  Wayne,  M.& 
C.  Co.,  Us  286.  In  these  cases  it  was  held  that  possession  of  the  property 
was  not  essential  to  the  right  of  the  court  to  c<)ntrol  it,  and  that  the  pos- 
session of  a  receiver  appointed  by  another  court  prior  to  the  appointment 
of  a  receiver  by  the  court  in  which  suit  was  first  filed  must  give  up  the 
possession.  These  cases  go  far  towards  holding  that  property  over  which 
a  receivership  is  sought  is  in  the  custody  of  the  law  from  the  time  a  bill, 
even  delective,  is  filed,  presenting  a  controversy  over  which  the  court  has 
jurisdiction,  and  asking  the  court  to  assume  custody  of  the  property. 
There  is  a  manifest  propriety,  if  not  necessity,  for  holding  that  the  court 
which  first  acquires  jurisdiction  over  a  controversy  should  maintain 
it  undisturbed  by  the  interference  of  any  other  court  of  co-ordinate 
jurisdiction,  and  there  is  much  force  in  the  projx>sition  that  its  ju- 
risdiction over  the  res  to  which  the  controversy  relates  should  not  be  in- 
terfered with  in  any  case  in  which  the  custody  of  the  thing  is  necessary 
to  the  full  adjustment  of  the  rights  of  the  parties  to  the  controversy;  but 
in  this  case  we  are  not  called  upon  to  decide  whether,  in  any  case,  prop- 
erty can  be  said  to  be  in  custody  of  the  law  until  the  court  in  which 
the  controversy  is  pending  has,  in  some  manner,  not  only  adjudged  that 
a  case  is  prosecuted  in  which  a  receiver  may  be  appointed,  but  has  ad- 
judged that  one  is  or  will  be  appointed,  or  until  custody  has  been  actually 
taken.  Upon  these  questions  there  is  some  conflict  of  authority.  In 
the  case  before  us  it  appears  not  only  that  the  suit  in  Kaufman 
county  was  instituted  before  the  attachment  sued  out  by  Thompson 
was  levied,  but  that  the  court  had  appointed  a  receiver  before  that  was 
done,  who,  however,  did  not  qualify  until  after  the  levy  was  made. 
We  understand  the  courts  to  hold,  almost  without  dissent,  that  after 
the  appointment  of  a  receiver,  the  property  to  which  the  receivership 
relates  is  to  be  deemed  in  the  custody  of  the  law,  and  this  seems  to  us 
the  correct  rule.  Storm  v.  Waddell,  2  Sandf.  Ch.  (N.  Y.)  505  ;  Van  Al- 
styne  v.  Cook.  25  N.  Y.  496;  Skinner  v.  Maxwell,  68  N.  Car.  400;  Butter 
7/.  Tallis,  5  Sandf.  (N.  Y.)  610;  Maynard  t/.Bond,  67  Mo.  315.  In  case  last 
cited,  the  court,  adopting  the  language  pf  Steele  v.  Sturges,  5  Abb.  Pr. 
(N.  Y.)  442,  said  :  *The  counsel  for  the  sheriff  only  objects  that  he  was 
prior  in  right  to  the  receiver,  because  his  levy  was  made  before  the  re- 
ceiver had  executed  and  filed  the  bond  to  be  given  by  him.  When  the 
court  in  such  cases  appoints  a  receiver,  it  is  because  the  court  has  first 
adjudged  that  the  property  is  no  longer  to  be  under  the  control  of  the 
parties  to  the  suit,  but  is  thenceforth  to  be  and  is  in  the  custody  of  the 
court.  The  receiver  then  becomes  merely  an  agent  through  whom  the 
court  acts ;  and  whether  he  be  forthwith  appointed  by  the  court,  as  in 
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this  case,  or  a  reference  be  made  to  a  master  or  referee  to  appoint  one,  in 
either  case  the  effect  is  the  same.  The  title  of  the  receiver  is  of  the  date 
at  which  it  is  ordered  that  a  receiver  be  appointed.  Then  the  title  of  the 
parties  to  control  dies,  and  then  the  title  of  the  court  and  of  its  agent  and 
officer  immediately  succeeds,  ♦  *  *  the  order  of  the  court  either  im- 
pliedly or  expressly  takes  the  title  from  the  parties  and  vests  it  m  the  re- 
ceiver from  that  moment.  It  is  enough,  however,  if  it  took  it  from  the  par- 
lies; after  that,  no  execution  then  could  be  levied  upon  it.'  Some  of  the 
expressions  here  used  may  not  be  strictly  accurate,  but  the  general  rule 
announced  is  believed  to  be  correct.  Many  other  cases  to  the  same  effect 
are  cited  by  elementary  writers  (Beach,  Rec.  200,  201),  and  any  other 
rule  would,  in  effect,  be  a  holding  that  the  existence  of  a  qualified  agent 
was  necessary  to  legal  custody  of  the  law  or  court.  The  property  on 
which  the  attachment  was  levied  being  then  in  the  custody  61  the  law,  the 
levy  conferred  no  right  on  Thompson  or  those  claiming  under  him.  Wis- 
wall  V.  Sampson,  14  How.  (M.  Y.)  52;  Edwards  v,  Norton,  55  Tex.  410; 
Hackley's  Ex'rs  v.  Swigert,  5  B.  Mon.  (Ky.)  86 ;  Robinson  v.  Atlantic  & 
G.  W.  R,  Co..  66  Pa.  St.   160;    Freem.   Ex'ns,  §  129;    Drake,  Attachm., 

**  The  judgment  on  which  appellees  rely  was  rendered  agamst  the  Texas 
Trunk  Railway  Company  after  the  sale  made  und^r  decree  of  the  circuit 
court  of  the  United  States,  and  the  suit  instituted  by  Thompson  seems  to 
have:  been  prosecuted  to  final  judgment  against  the  com  piny  as  it  existed 
when  the  suit  was  first  instituted.  The  statute  contemplates  that  a  suit 
pending  against  a  railway  corporation,  when  its  franchise  and  other  prop- 
erty is  sold,  may  be  continued  against  the  directors  or  managers  of  the 
sold-out  company ;  and,  with  a  view  to  that  end.  provides  that  *  no  suit 
pending  for  or  against  any  railroad  company,  at  the  time  that  the  sale 
may  be  made  of  its  roadbed,  track,  franchise  and  chartered  privileges 
shall  abate,  but  the  same  shall  be  continued  in  the  name  of  the  trustees  of 
the  sold-out  company.'  Rev.  St.,  arts.  4264,  4263.  It  is  insisted  that  the 
judgment  rendered  in  favor  of  the  appellees  was  void,  because  rendered 
against  a  corporation  that  had  ceased  to  exist,  when  to  give  it  any  validity 
it  thould  have  been  prosecuted  to  final  judgement  against  the  trustees  of 
the  sold-out  company;  but  in  view  of  the  other  questions  already  consid- 
ered, which  we  deem  conclusive  of  the  rights  of  the  parties,  it  is  not  nec- 
essary to  decide  the  question  thus  presented." 


Kneeland 

V, 

Bass  Foundry  Machine  Works, 

{140  United  States,  S9^^ 

Reoeivor— Supph'et  Purchased  by — Preferences.— Necessary  supplies  pur 
chased  on  credit  by  the  receiver  of  a  railroad,  appointed  in  foreclosure  pro- 
ceedings, nia^  be  ordered  to  be  paid  out  of  the  funds  arising  from  the  sale 
of  the  road,  m  preference  to  the  mortgage  bondholders. 

Foreclosure  Sale— Divisions  Sold  Separately— Distribution  of  Charges. — 
Where  a  railroad  in  the  hands  of  a  receiver  consists  of  two  or  more  divis- 
ions* which  are  sold  under  foreclosure  separately  and  at  different  times  to 
different  purchasers,  it  will  be  presumed  in  the  absence  of  any  evidence  to 
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the  contrary,  that  the  court  below  correctly  distributed  charges  for  sup- 
plies furnished,  among  the  different  divisions  to  which  they  properly  be- 
longed. 

Appeal  from  the  Circuit  Court  of  the  United^  States  for 
the  district  of  Indiana. 
John  M,  Butler,  for  appellant. 
/?.  C.  Bell,  for  appellee. 

Lamar,  J. — This  case,  like  that  of  Kneeland  v,  Lawrence, 
140  U.  S*  209,  grows  out  of  litigation  respecting  the  forc- 
qm  iiitrt,  closure  of  the  mortgage  of  the  Central  Trust  Com- 
pany of  New  York  upon  the  Toledo,  Cincinnati  & 
St.  Louis  Railroad.  The  appellee  herein,  the  Bass  Foundry 
&  Machine  Works,  is  an  Indiana  corporation,  having  ils 
place  of  business  at  Fort  Wayne,  in  that  state.  It  was  an  in- 
tervenor  in  the  foreclosure  suit  brought  by  the  trust  coropanj 
against  the  railroad  company,  and,  as  such,  filed  several  peti- 
tions setting  up  claims  to  the  fund  arising  from  the  sate  Of 
the  road,  by  reason  of  having  furnished  various  supplies, 
(particularly'  set  out  in  itemized  statements  accompanying 
its  petitions),  to  the  receivers  who  operated  the  road  pencling 
the  foreclosure  litigation,  and  also  to  the  road  prior  to  the 
appointment  of  a  receiver.  The  claim  here  in  dispute  is  for 
supplies  furnished  the  receivers,  as  aforesaid.  There  is  no 
dispute  but  that  the  supplies  were  received,  and  that  they 
were  necessary  for  the  continued  operation  of  the  road.  The 
petition  and  claim  were  referred  to  William  P.  Fishback,  a 
master  of  the  court,  who,  on  the  12th  of  March,  1886,  reported 
that  there  was  due  the  appellee,  for  supplies  furnished  the 
receivers,  the  sum  of  $8,009.22.  The  appellant  filed  excep- 
tions to  this  report,  but  they  were  overruled  by  the  court, 
and  on  the  20th  of  November,  1886,  a  decree  was  entered 
confirming  the  report.  This  decree,  among  other  things, 
provided  as  follows:  "It  is  therefore  considered  that  there 
be  allowed  said  Bass  Foundry  &  Machine  Works  the  said 
$8,009.22,  so  found  due  for  supplies  furnished  said  re- 
ceivers, and  that  Noble  C.  Butler,  clerk  of  this  court,  be,  and 
he  is  hereby,  authorized  and  directed  to  pay  the  same  to 
said  Bass  Foundry  &  Machine  Works  out  of  any  funds  in 
the  registry  of  the  court  in  said  cause."  It  is  from  this  decree 
that  the  present  appeal  is  prosecuted. 

The  entire  time  covered  by  the  receiverships  extended 
from  October  i,  1883,  to  April  18,  1885.  In  making  up  bis 
statement  of  the  account  of  the  appellee  with  the  receivers, 
the  master  divided  that  time  into  three  periods.  Those  pe- 
riods, together  with  the  amounts  of  the  supplies  furnished  in 
each,  and  the  respective  credits,  are  as  follows : 
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Am't  furnished  from  Oct.  i,  1883,  to  Dec.  i,  1883.  (ist  period)  $  1.69501 
Am't  furnished  from  Dec.  i,  1883,  to  Aug.  i,  1884,  (2nd  period)  10.085  76 
Am't  furnished  from  Aug.  i,  1884.  to  April  18, 1888,  (3rd  period)       1.085  '4 

$12,865  91 

Credits  during  ist  period None. 

2nd    "      $2,29163 

3rd     "      2,565  06 

4,856  69 

Balance  due — $  8,009  22 

As  explained  by  counsel  for  both  parties,  the  first  period 
represents  the  time  when  one  D wight  was  receiver  lor  the 
entire  system  of  roads  in  Ohio,  Indiana,  and  Illinois,  he  having 
been  appointed  by  the  circuit  court  of  the  United  Slates  for 
the  district  of  Indiana,  at  the  suit  of  a  judgment  creditor ;  the 
second  period  represents  the  time  when  one  Craig  was  the 
receiver  of  the  entire  system  of  roads,  he  having  been  ap- 
pointed by  the  circuit  court  of  the  United  States  for  the 
southern  district  of  Ohio,  at  the  suit  of  the  trustees  of  the 
bondholders;  and  the  third  period  represents  the  time  when 
Craig  was  receiver  of  the  main  line  of  the  road  extending 
from  Toledo,  Ohio,  to  East  St.  Louis,  III.,  after  the  other 
Ohio  divisions  of  the  road  had  been  sold  on  foreclosure  de- 
crees and  delivered  to  the  purchasers. 

The  main  line  of  the  road,  extending  from  Toledo,  Ohio, 
to  East  St.  Louis,  III.,  was  sold  to  the^  appellant  herein,  Syl- 
vester H.  Kneeland,  on  the  30th  of  December,  ^885,  and  the 
sale  was  afterwards  confirmed.  The  Ohio  divisions  of- the 
road  were  sold  to  other  persons. 

The  objection  urged  to  the  item  of  $1,695.01,  which  was 
for  supplies  furnished  to  the  receiver,  D\vight,  is,  that  D  wight 
was  not  the  receiver  for  the  bondholders  and  Kneeland,  but 
was  appointed  receiver  at  the  suit  of  a  judgment  creditor: 
that,  so  far  as  Kneeland  and  the  bondholders  are  concerned, 
the  situation  was  precisely  the  same  as  if  the  company  had 
remained  in  possession  of  the  road  up  to  the  expiration 
of  Dwight's  receivership,  December  i,  1883  ;  ^"cl  that,  there- 
fore, that  item  should  not  be  entitled  to  a  preferred  lien  over 
the  claims  of  the  bondholders.  Kneelanci  z/.  American  Loan 
&  Trust  Co.,  136  U.  S.  89,  43  Am,  &  Eng.  R.  Cas.  519,  and 
138  U.S.  509,  relied  upon  as  authority  to  sustain  that  conten- 
tion. We  do  not  thmk,  however,  that  that  case 
will  bear  any  such  construction.  The  claim  in  that  <^'*'"  '•' 
case  was  for  rental  of  rolling  stock  used  by  the  road  eiiiir»^» 
during  the  period  of  the  receivership,  under  a  con-  fiad*. 
tract  of  purchase  made  by  the  compan)r  with  the 
owner  thereof  prior  to  the  receivership.  The  rental  was 
not  paid,  and  the  lessor  took  possession  of  his  rolling  stock. 
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As  respects  the  claim  lor  rental  during  the  period  of  the  re- 
ceivership  at  the  suit  of  a  judgment  creditor,  it  was  held 
that  it  was  not  entitled  to  priority  of  lien  over  the  mortgage 
creditors,  on  the  foreclosure  and  sale  of  the  road.  In  other 
words,  it  was  held  that  the  bondholders,  represented  by  the 
appellant,  the  beneficial  owners  of  the  property,  could  not  be 
held  liable  for  rental  value  during  the  time  the  receivership 
was  at  the  instance  of  a  judgment  creditor.  The  theory  of 
that  ruling  was  that  as  the  earnings  of  the  road  did  not  pay 
the  operating  expenses,  and  as  the  lessor  of  the  rolling  stock 
had  a  lien  on  only  that  personal  property  of  the  road,  and 
was  not  chargeable  with  a  pro  rata  share  of  such  deficiency, 
he  should  be  content  with  the  return  of  his  property.  For, 
as  was  said  by  Mr.  Justice  Brev^'ER,  **  when  tne  court,  in  the 
administration  of  the  receivership,  thereafter  returns  the  per- 
sonalty  to  the  holder  of  the  liens  upon  it,  such  lienholder 
must  be  content  to  be  relieved  from  any  burden  lorapro 
rata  share  of  the  deficiency,  and  has  no  equity  to  claim  that 
he  shall  be  not  only  thus  relieved,  but  that  he  may  also  charge 
upon  the  realty,  to  the  detriment  of  the  lienholder  thereon, 
both  the  entire  burden  of  the  deficiency  and  compensation 
to  him  for  the  use  of  his  property."  136  U.  S.  100,  43  Am.& 
Eng.  R.Cas.  519. 

The  general  rule  with  respect  to  supplies  furnished  which 
went  into  the  corpus  of  the  property  covered  by  the  mort- 
gage, and  thus  served  to  increase  the  fund  arising  from  the 
mortgage  sale,  was  thus  stated  in  the  opinion  in  that  case: 
"A  court  which  appoints  a  receiver  acquires,  by  virtue  ot 
that  appointment,  certain  rights  and  assumes  certain  ob- 
ligations, and  the  expenses  which  the  court  creates  in  dis- 
charge of  those  obligations  are  burdens  necessarily  on  the 
property  taken  possession  of,  and  this,  irrespective  of  the 
question  who  may  be  the  ultimate  owner,  or  who  may  have 
the  preferred  lien,  or  who  may  invoke  the  receivership.  So 
if,  at  the  instance  of  any  party  rightfully  entitled  thereto, 
a  court  should  appoint  a  receiver  of  property,  the  same  be- 
ing railroad  property,  and  therefore  under  an  obligation  to 
the  public  of  continued  operation,  it,  in  the  administration 
of  such  receivership,  might  rightfully  contract  debts  neces- 
sary for  the  operation  of  the  road,  either  for  labor,  supplies, 
or  rentals,  and  make  such  expenses  a  prior  lien  on  the  prop- 
erty itself."  136  U.  S.  98,  43  Am.  &  Eng.  R.  Cas.  519.  As 
respects  the  supplies  furnished  the  road  in  this  case  during 
the  period  of  Dwight's  receivership,  the  court  below,  in  the 
exercise  of  its  undoubted  authority,  ordered  them  paid  out 
of  the  fund  arising  from  the  sale  of  the  road,  because,  so  far 
as  the  record  shows,  that  was  the  only  fund  available;  and 
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they  had  been  necessary  to  the  continued  operation  of  the 
road,  and  had  gone  into  the  general  property  covered  by  the 
mortgage  which  was  sold  at  the  foreclosure  sale.  They 
contributed  to  the  preservation  of  the  property  during  the 
receivership,  and  went  towards  swelling  the  fund  arising 
from  the  sale  on  foreclosure.  Under  such  circumstances 
the  court  appointing  the  receiver  was  justified,  under  the 
rule  laid  down  in  Kneeland  v,  American  Loan  and  Trust 
Co.,  supra,  in  preferring  such  claim  to  the  claims  of  bond- 
holders whose  property  they  assisted  in  preserving. 

It  was  held  in  Fosdick  v.  Schall,  99  U.  S.  235,  253,  254, 
that  where  a  receiver  has  been  appointed  pending  foreclosure 
proceedings  by  mortgage  bondholders,  the  court  in  its  dis- 
cretion may  apply  the  net  income  to  the  payment  of  the 
claims  of  employes  and  supplymen,  who,  before  the  receiver 
was  appointed,  furnished  labor  and  materials  required  in  the 
operation  of  the  road,  **  not  because  the  creditors  to  whom 
such  debts  are  due  have  in  law  a  lien  upon  the  mortgaged 
property  or  the  income,  but  because,  in  a  sense,  the  officers 
of  the  company  are  trustees  of  the  earnings  for  the  benefit  of 
the  dififerent  classes  of  creditors  and  the  stockholders;  and 
if  they  give  to  one  class  of  creditors  that  which  properly  be- 
longs to  another,  the  court  may,  upon  an  adjustment  ot  the 
accounts,  so  use  the  income  which  comes  into  its  own  hands, 
as,  if  practicable,  to  restore  the  parties  to  the  original  equi- 
table rights."  And  it  was  further  remarked  that  "  while,  or- 
dinarily, this  power  is  confined  to  the  appropriation  of  the 
income  of  the  receivership  and  the  proceeds  of' moneyed 
assets  that  have  been  taken  from  the  company,  cases  may 
arise  where  equity  will  require  the  use  of  the  proceeds  of  the 
sale  of  the  mortgaged  property  in  the  same  way." 

In  Miltenberger  v.  Logansport  R.  Co.,  106  U.  S.  286,  12 
Am.  &.  Eng.  R.  Cas.  464,  it  was  held  that  a  court  has  the 

f)ower  to  create  claims  through  a  receiver,  in  a  suit  for  the 
oreclosure  of  a  railroad  mortgage,  which  shall  take  preced- 
ence of  the  lien  of  the  mortgage ;  and  that  it  may  provide 
for  the  payment  of  arrears  due  for  operating  expenses  in- 
curred before  the  receiver  was  appointed,  and  make  such 
expenditures  a  lien  prior  to  the  lien  of  the  mortgage. 

In  UnionTrust  Co.  v.  Souther,  107  U.  S.  591,  11  Am.  & 
Eng.  R.  Cas.  707,  the  same  rule  was  upheld,  and  a  claim 
for  supplies  furnished  before  the  receiver  was  appointed  was 
ordered  paid  out  of  the  fund  arising  from  the  sale  of  the 
road,  before  the  mortgage  bondholders  were  paid,  that  fund 
not  being  sufficient  to  satisfy  all  demands.  See,  also,  Wal- 
lace 7'.  Loomis,  97  U.  S.  146,  163,  and  Burnham  v.  Bowen, 
III  U.  S.  776,  17  Am.  &  Eni^.  R.  CAs.  308.  These  authorities 
justify  us  in  allowing  tiie  item  in  dispute. 
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Another  objection  to  the  claim  herein  is  that,  even  admit- 
ting that  it  should  be  paid  out  of  the  fund  arising  from  the 

sale  of  the  road,  it  should  not  be  entitled  to  paj- 
iHstrikBtiM  ment  out  of  the  fund  arising  from  the  sale  of  the 
aifUftMTor^  main  line  of  the  road  alone,  but  should  be  distrib- 
nu.  uted  ratably  among  the  several  divisions  of  the 

entire  system  of  roads,  according  to  a  basis  adopt- 
ed  by  Special  Master  J.  D.  Cox,  in  1884,  with  respect  to  tnc 
general  liabilities  of  the  entire  system  of  roads  under  the 
control  of  the  several  receivers.     It  is  quite  true  that  the 
several  receivers  had  control  of  and  operated  the  entire  sys- 
tem of  roads,  and  that  these  supplies  were  furnished  them 
while  the^  were  thus  in  control  of  the  roads ;  but  there  is 
nothing   m  the  record  going  to  show  specifically  by  what 
division  of  the  roa'i  those  supplies  were  used.     Indeed,  if 
any  presumptions  aid  to  be  indulged,  it  may  justly  be  pre- 
sumed that  they  were  all  used  on  the  main  line  of  the  road 
from  Toledo  to  East  St.  Louis.     For  the  court  below,  famil- 
iar with  the  basis  of  distribution  of    liabilities  before    re- 
ferred to,  and  it  not  appearing  anywhere  in  the  record  that 
they  were  not  used  on  that  division  of  the  road,  it  must,  of 
necessity,  be  presumed  that  the  order  made  by  the  court, 
that  they  be  paid  for  out  of  this  fund,  was  in  accordance 
with  the  law  and  the  facts  of  the  case.    The  evidence  upon 
which  the  master  made  his  report  and  the  court  made  its  or- 
der  is  not  before  us,  and,  in  the  absence  of  anythingshowing 
that  the  allowance  was  improperly  made  a  lien  upon  the  fund, 
we  must  conclude  that  the  court  below  committed  no  error 
in  the  matter.   These  remarks  also  dispose  of  the  third  point 
of  the  appellant,  viz.,  that,  as  the  main  line  of  the  road— 
that  purcnased  by  Kneeland — was  the  only  part  of  the  sys- 
tem in  the  hands  of  the  receiver  after  August   i,  1884,  it 
should   be  entitled  to   credit  for  all  payments  made  to  the 
appellee  by  the  receiver  after  that  date.     In  other  words; 
the  contention  is  that  as,  according  to  the  masters  report, 
the  supplies  furnished  after  August  i,   1884,  amounted  to 
only  $1,085.14,  and  the  credits  for  that  period  amounted  to 
$2,565,06,   the   difference   between    those    amounts,    to-wit, 
$1,479.92,  ought  to  be  applied  as  a  credit  upon  that  portion 
of  the  appellee's  claim  wnich  accrue'd  between  December  i, 
1883,  and  August  i,  1884,  (the  period  of  the  Craig  receiver- 
ship,) upon  the  aforesaid  basis  of  distribution  of  liabilities. 
This  contention,  like  the  preceding  one,  assumes  that  the 
supplies,  which  were  furnished  by  the  appellee,  were  used  in- 
discriminately upon  all  of  the  divisions  of  the  roads.    But, 
as  already  stated,  there^  is  nothing  in  the  record  showing 
tiuch  to  have  been  the  case,  or  that  the  Kneeland  divisions 01 
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the  road  did  not  receive  all  of  them.  Such  being  the  case» 
the  presumption  is  that  the  master,  having  all  of  the  facts 
before  him,  made  a  proper  award  in  the  premises,  and  that 
the  court  below  committed  no  error  in  confirming  that 
award.  The  court,  in  the  exercise  of  its  legitimate  author- 
itj[  in  the  matter  of  the  appointment  and  control  of  the  re- 
ceivers, had  ample  power  to  make  such  order  or  decree  re- 
specting the  supplies  furnished  those  receivers  as  the  law 
and  the  facts  of  the  case  warranted,  and,  in  the  absence  of 
any  circumstance  showing  that  there  was  any  error  com- 
mitted in  charging  the  fund  arising  from  the  sale  of  the  main 
line  of  the  road  with  the  lien  for  the  supplies  in  suit,  we 
must  assume  that  the  proceedings  below  were  correct. 
Decree  affirmed. 

Purchase  of  Rolling  Stock  by  Receiver.— Where  the  property  of  a  rail- 
road company  is  placed  in  the  hands  of  a  receiver,  and  rolling  stock  is 
found  on  the  railroad,  placed  there  by  another  corporation,  the  principal 
stockholders  in  which  are  also  controlling  stockholders  in  the  railroad 
company,  and  the  rolling  stock  is  claimed  by  the  corporation  placing  the 
same  on  the  road,  and  no  contract  of  sale  is  shown,  held,  that  the  receiver 
should  be  authorized  to  purchase  the  same  and  pay  the  value  of  the  roll- 
ing stock  when  the  property  went  into  the  receiver's  hands.  Central 
Trust  Co.  V.  Marietta  &  N.  G.  R.  Co.,  48  Fed.  Rep.  32. 

Power  of  Receiver  to  Purchase  on  Credit.— The  order  appointing  a  re- 
ceiver authorized  him  to  "  run  "  a  hotel,  and  for  that  purpose  to  make 
such  purchases  as  might  be  necessary.  Held,  that  the  order  gave  the  re- 
ceiver the  power  and  discretion  to  make  purchases  upon  credit.  Thorn- 
ton V.  Highland  Avenue  &  B,  R.  Co.  (Ala.,  Jan.  26,  1892),  10  So.  Rep.  442. 

Priority  of  Claims  for  Services  by  Attorney  on  Behalf  of  Receiver. — Services 
of  an  attorney  in  securing  payment  to  the  receiver  of  a  railroad  of  rent 
due  for  property  of  the  railroad  company,  are  entitled  to  priority  of  pay- 
ment over  the  secured  liens  on  a  sale  of  the  road  under  foreclosure  of  a 
raortgaa^e  upon  it.     Louisville,  E.  &  St.  L.  R.  Co.  v.  Wilson,  138  U.  S.  501. 

Order  Giving  Priority  to  Claim  After  Sale  of  Road— Right  of  Purchaser 
to  Appeal. — Some  months  after  the  sale  of  a  railroad  on  foreclosure,  and  its 
surrender  by  the  receiver  to  the  corporation  organized  to  receive  it.  the 
sale  being  made  with  a  provision  that  the  purchaser  should  pay  all  debts 
adjudged  to  be  superior  m  equity  to  the  deeds  of  trust  foreclosed,  an 
order  was  made  giving  such  priority  to  the  appellee.  Held,  that  an  appeal 
lay  in  favor  of  the  purchaser.  Louisville,  E.  &  St.  L.  R.  Co.  v.  Wilson,  138 
U.  S.  501. 

Payment  of  Claims— Construction  of  Term  "Wages  of  Employes" — Ser 
vices  of  Counsel  Not  Included.— In  Louisville.  E.  &  St.  L.  R.  Co.  v,  Wil- 
son, 138  U.  S.  501,  it  was  held  that  the  term  "  wages  of  employes.**  as  used 
m  an  order  directing  the  payment  of  certain  classes  of  debts  out  of  the 
proceeds  of  the  sale  of  a  railroad  under  foreclosure,  in  preference  to  the 
secured  liens,  does  not  include  the  services  of  counsel  employed  for  spe- 
cial purposes.  The  court  said  :  "  The  allowance  to  the  appellant  was  for 
three  matters.  He  does  not  sue  for  services  as  general  counsel  of  the 
mortgagor  company,  or  for  salary  as  an  officer  of  that  company.  With 
respect  to  the  provision  in  the  orde^  of  appointment,  he  claims  to  come 
under  the  descriptive  words  therein  used  'wages  of  employes.'  If  that 
fails  him,  then  he  appeals   to   the  general  equity  powers  of  the  court  to 
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compensate  him  as  one  whose  services  were  beneficial  to  the  security 
holders.  On  the  meaning  of  the  words  *  wages  of  employes/  he  cites  the 
case  of  Girrney  v.  Atlantic  &  G.  W.  R.  Co.,  58  N.  Y.  358,  in  which  an  order 
directing  the  receiver  of  a  railway  companv,  thereby  appointed,  to  pay 
debts  *  owing  to  the  laborers  and  employes,  for  labor  and  services,  was 
held  broad  enough  to  include  a  debt  due  to  Hon.  Jeremiah  S.  Black,  for 
professional  services  as  counsel.  Without  criticising  that  decision,  or 
noticing  the  special  circumstances  which  seemed  in  the  judgment  of  that 
court  to  justify  the  inclusion  of  professional  services  within  the  descnp- 
tive  words  of  the  appointment,  we  are  of  the  opinion  that  the  term  'wages 
of  employes,'  as  used  in  the  order  now  under  consideration,  does  not  in- 
clude the  services  of  counsel  employed  for  special  purposes.  Vane  v. 
Newcombe,  132  U.  S.  220,  237. 

"  The  terms  '  officers  '  and  *  employes  '  both  alike  refer  to  those  in  reg- 
ular and  continual  service.  Within  the  ordinary  acceptation  of  the  terms 
one  who  is  engaged  to  render  service  in  a  particular  transaction  is  neither 
an  officer  nor  an  employe.  They  imply  continuity  of  service,  and  exclude 
those  employed  for  a  special  and  single  transaction.  An  attorney  of  an 
individual,  retained  for  a  single  suit,  is  not  his  employe.  It  is  true,  he  has 
engaged  to  render  services ;  but  his  engagement  is  rather  that  of  a  con- 
tractor than  that  of  an  employe.  The  services  of  appellee,  therefore,  did 
not  come  within  the  order  appointing  the  receiver." 

Foreclosure  Sale— Assumption  of  Liabilities  by  Purchaser— Allowance  of 
Demands  A|^ainst  Receiver.— Where  a  railroad  which  has  been  in  the  hands 
•  of  a  receiver  appointed  by  the  circuit  court  is  sold,  and  the  purchaser,  as 
part  of  the  consideration,  covenants  to  discharge  all  existing  debts  and 
liabilities  of  the  receivership,  it  is  the  duty  of  such  court  to  protect  the 
purchaser  against  all  demands  which  are  not  just  and  proper  demands 
against  the  receiver,  and  to  that  end  to  require  all  such  demands  to  be 
presented  to  it  for  allowance.  Jesup  7/.  Wabash,  St.  L.  &  P.  R.  Co.,  44 
Fed.  Rrp.  663. 

Jurisdiction  of  Federal  Court— Controversy  Over  Rolling  Stock  Retained 
by  Receiver— Citizenship  of  Parties.— Where  the  claim  made  by  a  railroad 
company  againsf  another  is  for  the  retention  of  rolling  stock  by  receivers 
appointed  by  the  United  States  circuit  court  and  by  a  new  corporation  to 
whom  it  was  transferred,  after*  it  should  have  been  turned  over  to  claim- 
ant, the  circuit  court,  having  in  the  order  of  transfer  reserved  the  right  10 
determine  all  claims  growing  out  of  the  subject  matter,  has  jurisdiction  of 
the  controversy,  though  the  parties  are  corporations  of  the  same  state. 
Central  Trust  Co.  ?/.  Wabash.  St.  L.  &  P.  R.  Co..  46  Fed.  Rep.  156. 

Appointment  of  Receiver— Who  Will  Not  Be  Appointed. — In  proceedings 
for  the  appointment  of  a  receiver  of  an  insolvent  railroad  company,  one 
who  is  a  party  to  or  counsel  in  the  [cause,  or  who  has  been  an  ofScerof 
the  company,  will  not  be  made  the  permanent  receiver.  Finance  Co.  of 
Pennsylvania  7/.  Charleston.  C.  &  C.  R.  Co.,  45  Fed.  Rep.  436. 

Power  of  Court  to  Appoint  Receiver  in  Adjudging  Forfeiture  of  Corpo- 
rate Franchises. — Under  the  statutes  of  Texas  the  court  may.  in  adjudging 
forfeiture  of  a  franchise  of  a  railroad  company,  at  the  suit  of  the  state, 
appoint  a  receiver  or  make  any  other  order  that  may  be  necessary  to  the 
(Miforcement  of  its  judtjment.  although  the  state  njay  not  be  a  creditor  of 
tlie  company.  Texas  Trunk  U.  Co.  z^.  State  fx  reL  Hogg  (Tex.,  Jan.  15. 
1892).  18  S.  \V.  Rep.  199. 

Appointment  of  Receiver  by  State  Court  After  Appointment  by  Federal 
Court. — In  Texas  it  is  held  that  on  an  appeal  from  an  order  of  a  statf 
court  appointinijj  a  receiver  of  a  railroad,  where  it  appears  that  the  federal 
court  had  already  appointed  a  receiver  for  such  road,  but  it  does  not  a|>- 
pear  when  the  suit,  in  which   he   was  appointed,  was  instituted,  the  order 
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of  the  state  court  will  not  be  disturbed.    Texas  Trunk  R.  Co.  v.  State,  ex 
rd,  Hogg  (Tex.,  Jan.  15,  1892),  18  S.  W.  Rep.  199. 


Decker 

V, 

Gardner. 

(124  New  York,  JJ4,) 

Receiver— Substitution  in  Pending  Action  against  Company. — Where  an 
action  for  trespass  is  pending  against  a  railroad  company  at  the  time  of 
the  appointment  of  a  receiver  in  foreclosure  proceedings,  the  receiver  can- 
not be  substituted  in  place  of  the  railroad  company,  and  such  action  is 
not  maintainable  against  him. 

Appeal  from  a  judgment  of  the  general  term  of  the  fifth 
judicial  department,  which  affirmed  a  judgment  entered 
upon  a  verdict.  This  action  was  brought  originally  against 
the  Buffalo,  New  York  &  Philadelphia  Railroad  Company  to 
recover  for  a  trespass  alleged  to  have  been  committed  by 
said  company  in  May,  1884.  After  the  case  was  at  issue,  ancJ 
in  May,  1885,  the  defendant  was  appointed  receiver  of  the 
property  of  said  railroad  company  by  the  circuit  court  of 
the  United  States  for  the  western  district  of  Pennsylvania, 
in  an  action  brought  therein  to  foreclose  general  trust  mort- 
gages upon  the  railroad  property.  An  action  auxiliary  to 
the  aforesaid  action  was  subsequently  brought  in  the  circuit 
court  for  the  northern  district  of  New  York,  and  in  such 
action  said  defendant  was  appointed  receiver  of  said  railroad 
in  said  district,  and  pursuant  to  such  orders,  the  defendant 
took  possession  of  the  mortgaged  railroad  property,  and  con- 
tinued in  possession  until  the  sale  thereof  under  juclgment  ot 
foreclosure  entered  in  said  actions.  By  an  order  of  the 
supreme  court  made  in  SepMiember,  1887,  the  receiver  was 
substituted  as  defendant  in  this  action  in  the  place  and  stead 
of  the  railroad  company,  and  it  was  provided  that  the  action 
proceed  with  like  effect  as  if  originally  commenced  against 
him.  An  amended  complaint  was  served,  which  alleged  the 
incorporation  of  the  railroad  company,  the  trespass,  the 
appointment  of  the  receiver,  and  the  order  substituting  him 
as  defendant,  and  demanding  judgment  for  damages.  The 
receiver  pleaded  a  general  denial,  and  upon  the  trial  moved 
that  the  complaint  be  dismissed  on  the  ground  that  the  action 
could  not  be  maintained  against  him.  The  exception  to  the 
denial  of  that  motion  presents  the  question  discussed  in  the 
opmion. 
/oAn  G.  Milburn,  for  appellant. 

/^  R.  March,  for  respondent. 
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Brown,  J. — Jurisdiction  to  appoint  receivers  of  corpora* 
lions  is  wholly  statutory.  The  power  to  declare  a  forfeiture 
AppoiBtMMi  ^^  corporate  franchises  was  originally,  in  England, 
or  rM«ii«re  -  vested  in  the  courts  of  law,  and  was  exercised  in  a 
KtAutory  proceeding  brought  by  the  attorney  general  in  ihc 
reffsutiiftM.  name  of  the  sovereign.  The  court  of  chancery 
never  assumed  jurisdiction  in  such  cases  until  it  was  con- 
ferred by  act  of  parliament.  It  declined,  until  the  power 
was  conferred  by  statute,  to  sequestrate  corporate  property 
through  the  medium  of  a  receiver,  or  to  dissolve  corporate 
bodies,  or  to  restrain  the  ursurpation  of  corporate  powers. 
Ang.  &  A.  Corp.  §  777-,  Slee  v.  Bloom,  5  Johns.  (N.  Y.)  Ch. 
366-381 ;  Attorney  General  v.  Utica  Ins.  Co.,  2  Johns.  Ch. 
(N.  Y.)  389.  The  courts  of  this  country  followed  the  English 
system,  (Attorney  General  v,  Utica  Ins.  Co., supra;  Attorney 
General  v.  Bank  of  Niagara,  Hopk.  Ch.  (N.  Y.)  354;)  and  the 
jurisdiction  in  such  cases  is  now  a  subject  of  statutory  regu- 
lation in  most,  if  not  all,  the  states.  In  1825  the  legislature 
of  tl)is  state  authorized  the  court  of  chancery  to  sequestrate 
the  propertv  of  corporations  against  whom  judgment  at  law 
had  been  obtained  and  execution  was  returned  unsatisfied, 
and  to  appoint  receivers  of  the  same,  and  to  decree  the  dis- 
solution  thereof  in  cases  of  insolvency.  Chapter  325,  Laws 
1825,  The  system  then  inaugurated  was  continued  by  the 
Revised  Statutes  and  subsequent  legislation,  and  is  known 
generally  under  the  head  of  "  Proceedings  against  Corpora- 
tions in  fequity."  2  Rev.  St,  462 ;  Code  Civil  Proc.  chap.  15, 
tit.  2. 

The  receivers  authorized  by  statute  to  be  appointed  upon 
the  dissolution  of  the  corporation  are  the  representatives  of 

the  corporate  body,  and  generally  are  vested  with 
*'"r'™'  *'  ^^^  ^^^'^  ^^  ^^^  corporate  property ;  and,  for  the 
TtmumT^  purpose  of  administering  thereon,  and  winding  up 

the  affairs  of  the  corporation,  succeed  to  its  powers 
and  franchises.  In  this  state  they  are  vested  with  all  the 
real  and  personal  estate  of  the  corporation,  and  are  made 
trustees  of  such  estate  for  the  benefit  of  the  creditors  and 
stockholders,  and  possess,  generally,  all  the  powers  and 
authority  conferred  by  law  upon  the  assignees  of  insolvent 
debtors.  2  Rev.  St.  p.  464,  §  42 ;  Id.  p.  4^,  §§  67,  68  ;  Code 
Civil  Proc.  §  1788.  Receivers  appointed  pendente  Hie  arc, 
however,  mere  temporary  officers  of  the  court,  and  do  not 
possess  the  powers  of  a  permanent  receiver,  unless  specialljr 
conferr«d  upon  them  by  order  of  the  court.  Coae  Civil 
Proc.  §§  1788,  1789 ;  Herring  z;.  New  York.  L.  E.  &  W.  R.  Co., 
105  N.  Y.  372,  375,  35  Am.  &  Eng.  R.  Cas.  54.  The  court  of 
chancery  however,  possessed  and  exercised  in  many  cases 
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the  power  to  appoint  receivers  pendente  lite  of  property  which 
was  the  subject  matter  of  litigation  before  the  court.  Such 
receivers  possessed  no  legal  powers.  They  were  officers  of 
the  court  merely,  and  their  functions  were  limited  to  the  care 
and  preservation  of  the  property  committed  to  their  charge, 
and  they  possessed  no  authority  except  such  as  the  orders  of 
the  court  conferred.  3  Pom.^Eq.  Jur.  §§  1331-1336;  Her- 
ring  V.  New  York,  L.  E.  &|W.  R.  Co.,  supra;  Keeney  v.  Home 
Ins.  Co.,  71  N.  Y.  396.  This  power  of  appointment  of  a 
receiver  pendente  h'te  was  one  incidental  to  the  jurisdiction 
of  the  court.  It  did  not  depend  upon  statute,  and  was  not 
effected  by  the  character  of  the  parties  before  it,  whether  an 
individual  or  a  corporation,  or  by  the  nature  of  the  property. 
Unites  States  Trust  Co.  v.  New  York,  W.  S.  &  B.  R.  Co.,  loi 
N.  Y.  478,  25  Am.  &  Eng.  R.  Cas.  601.  Its  most  common 
exercise  was  in  foreclosure- suits,  whenever,  by  reason  of  the 
insufficiency  of  the  security,  it  became  necessary  to  impound 
the  rents  and  profits  of  the  mortgaged  property  during  the 
litigation,  in  order  that  they  might,  alter  the  decree  and 
sale,  be  applied  upon  the  debt  for  the  security  of  the  mort- 
gagee. HoUenbeck  v,  Donnell,  94  N.  Y.  342 ;  2  Jones,  Mortg. 
^1516.  This  particular  jurisdiction  has  been  extended  to  and 
IS  frequently  exercised  upon  the  foreclosure  of  mortgages. 
upon  i;ailroads ;  and  receivers  of  such  property  are  charged 
with  the  duty  of  the  operation  of  the  road  pending  the  fore- 
closure suit,  to  the  end  that  the  value  of  the  property,  which 
necessarily  depends  largely  upon  the  condition  of  its  business 
and  coniinuea  operation,  may  not  be  depreciated,  and  also 
to  the  end  that  its  income  may  not  be  diverted  to  the  pay- 
ment and  satisfaction  of  debts  which  are  not  liens  upon  the 
property. 

While  this  class  of  receivers  have  many  duties  and  powers 
peculiar  to  themselves,  they  are  such  only  that  flow  from  the 
nature  and  character  of  the  propertv  committed 
to  their  charge;  and  in  their  leg;al  character  and  Rx<«t*»««Md 
relation  to  the  mortgagor  they  differ  in  no  respect  IJJ^*^JI[*J^p_ 
from  the  receiver  of  rents  and  profits  of  mortgaged  i^f  r«e6if*r. 
property  appointed  in  actions  to  foreclose  mort-  rtip. 
gages  against  individuals.     They  do  not  represent 
the  corporation  in  its  individual  or  personal  character,  nor 
supersede  it  in  the  exercise  of  its  corporate   powers,  ex- 
cept so  far  as  the  mortgaged  property  is  concerned.    The 
corporation   is^  not  dissolved  by  the  order  appointing  the 
receiver,  (Kinckid  v.  Dwindle,  59  N.  Y.  553  ;  Pnngle  v.  Wool- 
worth,  90  N.  Y.  502 ;)  and  it  is  clear  that  in  an  ordinary  fore- 
closure  suit  no  attack  is  made  upon  its  corporate  existence, 
aiid  hence  no  judgment  that  can  be  entered  in  the  action  will 
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affect  its  corporate  life.  In  every  respect  except  the  posses- 
sion and  management  of  the  mortgaged  property  the  corpo- 
ration is  free  and  unfettered  to  exercise  its  franchise.  Beach, 
Rec.  §  335.  Accordingly,  it  has  been  held  that,  after  the  ap- 
pointment of  a  receiver  and  the  sale  of  mortgaged  properly, 
It  was  competent  and  lawful  for  stockholders  to  elect  direc- 
tors, (State  V,  Merchant,  37  Ohio  St.  251  ;)  that  in  an  action 
under  a  statute  against  a  corporation  to  recover  for  buildini,^ 
a  fence  it  was  not  a  defense  that  at  the  time  of  doing  the 
work  the  railroad  was  in  the  possession  of  a  receiver  ap- 
pointed by  a  federal  court  in  aforeclosuresuit,  (Ohio,  AM.  R. 
Co.  r.  Russell,  115  III.  52,  23  Am.  &  Eng.  R.  Cas.  149  ;)  that  the 
fact  that  a  railroad  was  in  the  possession  of  a  receiver  was  no 
defense  to  the  settlement  of  an  account  for  taxes  against  the 
corporation,  (Philadelphia  &  R.  R.  Co.  v.  Com.,  104  Pa.  St. 
80,  13  Am.  &  Eng.  R.  Cas.  367.)  In  United  States  Trust  Co. 
V,  New  York,  W.  S.  &  B.  R.  Co.,  loi  N.  Y.  478,  25  Am.  & 
Eng.  R.  Cas.  601,  the  distinction  between  statutory  receivers 
of  corporations  and  receivers  of  mortgaged  property  was 
fully  discussed,  and  it  was  held  that  section  2,  chap.  378,  Laws 
1883,  had  no  application  to  the  latter  class.  In  Pringle  ?•. 
Woolworth,  90  N.  Y.  502,  it  was  held  that  the  plaintiff  was 
not  debarred  from  maintaining  an  action  against  an  insurance 
company  by  the  appointment  of  a  receiver.  The  question 
under  discussion  was  substantially  decided  in  Arnold  z/.  Suf- 
folk Bank,  27  Barb.  (N.  Y.)  424,  and  it  was  there  held,  in  ac- 
cord  with  the  view  here  stated,  that  a  receiver  of  a  bank  could 
not  be  joined  as  a  defendant  in  an  action  against  the  bank  on 
a  money  demand.  In  that  case,  as  here,  the  cause  of  action 
arose  before  the  receiver's  appointment ;  and  it  was  said  by 
the  court  "  that  the  mere  fact  that  A.  is  the  receiver  of  B., 
whether  they  be  natural  or  artificial  persons,  will  not  justilv 
a  creditor  of  B.  in  bringing  A.  as  a  party  into  everv  suu 
against  B.  when  the  rights  and  remedies  ot  the  plainti&  end 
with  B.  "  A  similar  ruling  was  made  in  Fleischauerz;.  Ditten- 
hoefer,  49  N.  Y.  Super.  Ct.  311. 

The  respondent  has  cited  but  two  cases  to  sustain  the  judg- 
ment,— Pickersgill  v.  Myers,  99  Pa.  St.  602  ;  Combs  v.  Smith, 
78  Mo.  32.  In  the  Pennsylvania  case  the  corporation  was 
dissolved,  and  the  receiver  appointed  after  dissolution.  In 
the  Missouri  case,  while  the  facts  in  reference  to  the  appoint- 
ment of  a  receiver  are  not  stated,  enough  appears  in  the  opin- 
ion of  the  court  to  indicate  that  the  defendant  was  a  statutory 
receiver.  In  that  view,  the  case  is  in  harmony  with  the  gen- 
eral current  of  authorities ;  but,  if  the  facts  were  otherwise 
it  would  not  have  our  approval. 

The  defendant  in  this  case   was  appointed  by  the  circuit. 
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court  in  pursuance  of  its  powers  as  acourtof  chancer}-.     His 
functions  were  confined  to  the  care  and  preserva- 
tion of  the  mortgaged  property,  and  his  appoint-  ^^^llj\^^^ 
raent  gave  him  temporary  management  of  the  rail-  trenpnw  suit. 
road  under  direction  of  the  court ;  nothing  more.  » 

The  mortgage  covered  all  the  railroad  property,  real  and  per- 
sonal, and  hence  all  property  of  the  corporation  was  placed 
in  his  possession.  He  "was  authorized  to  operate  the  road, 
protect  his  title  and  possession,  to  defend  all  suits  brought 
against  him  or  the  railroad  company,  to  intervene  in  any 
suits  or  proceedings  then  pending,  and  was  invested  with 
the  authority  and  powers  usually  conferred  upon  receivers 
in  like  cases  according  to  the  course  and  practice  of  the 
courts  of  the  United  States  sitting  in  equity.  .  By  the  same 
order  the  corporation  was  enjoined  from  interfering  with  said 
receiver  in  the  possession  and  management  of  the  railroad 
property.  He  did  not  represent  the  corporation,  or  super- 
sede it  m  the  exercise  of  its  powers,  except  in  relation  to  the 
possession  and  management  of  the  property  committed  to  his 
charge.  Notwithstanding  his  appointment,  the  corporation 
was  clothed  with  its  franchises,  and  still  existed.  It  could 
still  exercise  its  power,  so  it  did  not  interfere  with  the  man- 
agement of  the  railroad.  It  could  do  many  corporate  acts, 
and  it  could  do  all  things  necessary  to  preserve  its  legal  ex- 
istence. It  could  sue  and  be  sued,  and  was  liable  for  its  acts 
and  upon  its  contracts  and  covenants  the  same  as  if  the  re- 
ceiver had  not  been  appointed.  With  the  particular  cause 
of  action  set  out  in  the  complaint  the  defendant  had  no  con- 
nection, and  it  could  in  no  possible  way  be  charged  upon  the 
property  in  the  receiver's  possession.  Metropolitan  Trust 
Co.  V.  Tonawanda  R.  Co.',  103  N.  Y.  245  ;  Raht  v.  Attrill,  106 
N.  Y.  423.  For  it  the  corporation  was  alone  liable,  and  there 
was  no  legal  obstacle  to  an  action  against  it ;  and  a  judgment, 
if  recovered,  was  collectible  out  of  its  available  assets.  It 
follows  from  these  views  that  the  defendant  was  not  a  proper 
party  to  the  suit,  and  that  the  action  was  not  maintainable 
against  him.  The  judgment  should  be  reversed.  All  concur, 
except  Haight,  J.,  not  voting. 
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People 
Atlantic  Avenue  R,  Co. 

{I2j  New  York,  jij.) 

Action  to  Forfeit  Charter— Failure  to  Run  Trains— Abuse  of  Powersr— The 
mere  omission  of  a  railway  company  to  run  its  trains  for  five  days  is  not 
sufficient  to  forfeit  the  cfiarter  of  sucii  company  under  §  1785,  N.  Y.  Code 
Civil  Procedure*  which  allows  an  action  in  equity  for  the  forfeiture  of  the 
charter  of  a  corporation  '*  where  it  has  suspended  its  ordinary  and  lawful 
business  for  at  least  one  year  ;"  nor  is  such  an  omission  to  run  trains  "an 
abuse  of  powers  "  within  the  meaning  of  S  1785  of  the  Code,  which  author- 
izes an  action  for  dissolution  for  abuse  of  corporate  powers. 

Same— Violation  of  Statute  Prescribing  Day's  Labor  for  EmployeSi— A 
violation  by  a  railway  company  of  the  New  York  Statute  (Laws  1887,  chap. 
$29).  prescribing  what  shall  constitute  a  day's  labor  for  the  employes  of 
certain  described  corporations,  and  making  it  a  misdemeanor  for  their  of- 
ficers or  agents  to  exact  from  such  employes  more  than  the  specified  labor, 
is  not  a  ground  for  a  dissolution  of  the  corporation. 

Same— Sufficiency  of  Complaint— Allegation  of  Intent  or  Negligence.— 
In  an  action  to  dissolve  a  corporation  and  to  forfeit  its  charter,  the  com- 
plaint must  allege  the  act  or  omission  stated  as  the  cause  of  forfeiture  to 
have  been  intentional  or  negligent,  where  such  act  or  omission  is  not  made 
by  statute  a  cause  of  dissolution  or  forfeiture. 

Appeal  from  Supreme  Court,  General  Term,  Second  De- 
partment. 
yoAn  71  McDonoughy  for  appellant 
W.  W.  Macfarland,  for  respondent. 

FiNXH,  J. — The  relief  demanded  by  the  complaint  in  this 
action  is  the  dissolution  of  the  defendant  company,  and  the 
GMsiuted.  forfeiture  of  its  charter.  A  demurrer  was  inter- 
posed upon  the  ground  that  the  complaint  did  not 
state  a  cause  of  action,  and  has  been  sustained,  and  judgment 
rendered  in  favor  of  the  defendant  dismissing  the  complaint. 
The  sufficiency  or  insufficiency  of  that  pleading  is  the  sole 
question  involved  in  this  appeal. 

The  first  ground  of  action  alleged  is  that  the  defendant  cor- 
poration, which  is  a  railroad  company,  organized  as  such 
for  the*  transportation  of  passengers  and  freight, 
GroMd  f*r  omitted  and  neglected  for  five  days  to  run  its  trains. 
fwuw^u'"  ^^^  averment  is  one  of  a  mere  non-user,  not  even 
ma  iraiBt.  alleged  to  have  been  voluntary,  for  thai  brief  period 
of  time.  The  statute  furnishes  an  answer.  It  ex- 
plicitly determines  what  period  of  non-user  shall  serve  to 
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produce  a  right  of  forfeiture,  and,  fixing  it  at  one  year,  makes 
a  mere  non-user  for  a  less  period  no  ground  for  a  dissolution. 
The  language  of  §  1785  of  the  Code,  which  permits  an  action 
in  equity  for  a  forfeiture,  is  that  the  action  may  be  main- 
tained against  the  corporation  "  where  it  has  suspended  its 
ordinary  and  lawful  business  for  at  least  one  year."  The 
plaintiff  claims,  however,  that  the  present  action  is  brought 
under  §  1798,  and  that  it  furnishes  a  different  rule.  That  sec- 
tion contains  no  rule  of  liability  whatever,  but  simply  points 
out  a  mode  of  procedure  to  enforce  duties  or  punish  miscon- 
duct, elsewhere  and  otherwise  settled  and  determined.  The 
terms  of  the  section  show  that  clearly.  The  attorney-ffen- 
eral,  with  leave  of  the  court  obtained,  may  sue  for  a  forfeit- 
ure in  five  enumerated  cases :  First,  Where  the  corporation 
has  "offended  against"  the  law  of  its  creation.  What  con- 
stitutes such  an  offense  the  section  does  not  declare  or  affirm, 
but  leaves  us  to  look  elsewhere  for  the  proper  and  lawful 
test.  Second.  When  the  corporation  "  has  violated  any  pro- 
vision of  law  whereby  it  has  forfeited  its  charter,  or  become 
liable  to  be  dissolved  by  an  abuse  of  its  powers."  Here  aeain 
the  violation  must  be  one  whereby  forfeiture  follows,  ana  we 
must  go  outside  of  the  section  to  ascertain  what  violations 
will  produce  the  result,  and  what  acts  constitute  an  abuse  of 

I)Owers  conferred.  Third.  "  Where  it  has  forfeited  its  privi- 
eges  or  franchise  by  a  failure  to  exercise  its  powers.**  When 
such  failure  works  a  liability  to  forfeiture,  the  section  does 
not  undertake  to  determine. '  Fourth.  Where  the  corporation 
has  "  done  or  omitted  any  act  which  amounts  to  a  surrender 
of  its  corporate  rights,  privileges  and  franchises,"  but  what 
acts  do  amount  to  such  a  surrender  we  must  go  beyond  the 
section  itself  to  ascertain.  Fifth.  Where  the  corporation  has 
"  exercised  a  privilege  or  franchise  not  conferrecl  upon  it  by 
law."  Here  again  what  acts,  or  how  long  continued,  or  how 
material  or  important,  shall  bring  the  penalty  of  dissolution, 
we  are  not  tola.  I  think  it  beyond  question,  therefore,  that 
the  section  does  not  establish  or  pretend  to  establish  any  rule 
of  liability,  but  simply  to  fix  and  enumerate  the  classes  of 
cases  in  which,  if  liability  does  exist,  the  attorney  general 
may  move,  having  first  obtained  the  assent  of  the  court.  That 
section  relates,  therefore,  merely  to  procedure,  and  does  not 
determine,  much  less  enlarge,  existing  rules  of  corporate  lia- 
bilitjr.  It  accomplishes  nothing,  therefore,  to  say  that  the  ac- 
tion is  brought  under  §  1798.  The  vital  inquiry  still  remains, 
what  has  the  corporation  done  or  omitted  which  brings  down 
upon  it  the  penalty  of  dissolution  ?  The  answer  given  by  the 
complaint  is  that  for  five  days  it  suspended  its  ordinary  busi- 
ness of  transporting  passengers  and  freight.     But  §  1785  docs 
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<;ive  a  rule  of  liability  where  such  suspension  of  business  is 
made  the  ground  of  action,  and  provides  that  it  must  con- 
tinue •*  for  at  least  one  year."  (Jther  remedies  may  be  ap- 
j»h'ed  for  a  non-user  of  less  extent,  but  the  remedy  01  forfeit- 
ure follows  the  persistent  and  continued  suspension  of  busi- 
ness for  the  fixea  period. 

But  the  learned  counsel  representing  the  people  say  that  a 

corporation  may  incur  the  penalty  of  forfeiture  by  the  "abuse 

of  its  powers."     Undoubtedly  it  may,  but  the  com- 

k  ka^  mT  AAr  I*  111* 

niui!#w.      pi*^^"t  contains  no  such  allegation,  nor  an}^  aver- 
JIL         *      ment  of  fact  from  which  such  abuse  of  power  could 

be  inferred.  That  the  defendant  company  did  not 
run  its  trains  for  five  days  shows  merely  an  omission  to  use 
its  powers,  not  an  abuse  of  them.  An  omission  to  run  its 
trains  might  be  an  incident  in  the  conduct  of  a  railroad  com- 
l)any  engaged  in  an  abuse  of  its  powers,  but  does  not  alone 
constitute  such  abuse ;  and,  where  that  is  not  alleged  either 
in  form  or  substance,  the  complaint  cannot  be  sustained  upon 
that  ground. 

The  appellant,  however,  avers  that  it  alleges  in  terms  the 
violation  of  a  statutory  duty  imposed  upon  the  corporation 

by  the  law  of  its  creation.  The  general  railroad 
Juuur  •'  act  has  a  section  (chap.  140,  Laws  1850,  §  36),  which 
duV.  *''         requires  that  "everv  such  corporation  shall  start 

and  run  their  cars  for  the  transportation  of  pas- 
sengers and  property  at  regular  times  to  be  fixed  by  public 
notice,"  and  the  complaint  alleges  that  on  the  25th  day  of 
January,  1889,  and  for  five  days  following,  the  company  "did 
not  so  start  and  run  its  trains.  It  may  be  doubted  whether 
this  is  anything  more  than  the  allegation  of  non-user  in  a  dif- 
ferent form.  But  it  was  claimed  on  the  argument  that  any 
violation  of  a  statutory  duty  makes  a  prima  facie  case  for  a 
decree  of  dissolution,  and  throws  the  burden  of  explanation 
and  excuse  upon  the  corporation  assailed.  We  do  not  assent 
to  that  doctrine  in  such  unguarded  terms.  If  it  be  sound, 
every  railroad  corporation  in  the  state  \%  prima  facie  liable  to 
dissolution.  Suppose  this  complaint  had  read  that  on  the 
25th  day  of  January,  1889,  the  defendant  compan}'  did  not 
start  a  train  advertised  to  leave  at  8  o'clock  until  9  o'clock, 
whereby  the  public  were  delayed  and  injured.  Nobody  be- 
lieves that,  on  a  demurrer  admitting  the  facts,  a  judgment  of 

dissolution  would  follow,  although  a  distinct  statu- 
lompuiit  tory  duty  had  been  violated.  The  complaint  must 
uult  wTi-  show  on  its  face  corporate  acts  or  omissions  such 
iiK«ie«.  as  not  only  put  the  company  in  the  wrong,  but 

such  as  were  either  voluntary  or  negligent,  and 
so  material  a  disobedience  of  the  public  law,  as  within  es- 
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tablished  rules,  to  warrant  a  judgment  of  dissolution.  This 
complaint  does  neither.  It  does  not  charge  that  the  omission 
to  run  trains  for  a  few  days  was  either  voluntary  or  negligent, 
and  the  omission  itself  may  have  been  involuntary,  and  not  neg- 
ligent, and  in  that  event  the  corporation  was  guilty  of  no 
wrong,  and  could  not  be  dissolved.  Every  word  of  the  com- 
plaint may  be  true,  and  yet  the  defendant  not  be  in  fault  or 
in  the  wrong,  and  it  is  not  too  much  to  require  that  such  mis- 
conduct should  be  alleged  .when  the  remedy  sought  is  cor- 
porate death.  It  may  be  conceded,  as  the  appellant  claims, 
that,  where  some  act  or  omission  is  made  a  cause  of  forfeiture 
by  the  statute,  it  is  not  necessary  to  aver  that  it  was  intentional 
or  negligent,  for  it  has  been  so  decided.  People  v,  Hillsdale 
&  G.  Turnpike  Road  Co.,  23  Wend.  (N.  Y.),  256.  But  the  de- 
cision implies  that  the  allegation  is  necessary  where  the  act 
or  omission  relied  on  is  not  made  by  the  statute  a  cause  of 
dissolution.  In  that  case  it  was  said  that  the  finding  of  neg- 
lect would  be  material  as  to  a  single  act  of  non-feasance.  In 
People  V.  Bristol  &  R.  Turnpike  Co.,  23  Wend.  (N.  Y.),  236, 
the  court  quoted  approvingly,  from  a  case  decided  in  Mary- 
land, the  statement,  "  nor  is  it  every  non-user  that  will  fur- 
nish sufficient  ground  for  forfeiture  ;**  and  the  court  added, 
•*  to  work  a  forfeiture,  there  should  be  something  wrong; 
and  not  only  a  wrong,  but  one  arising  from  willful  abuse  or 
improper  neglect."  Nothing  of  the  kind  was  alleged  in  the 
complaint  in  this  action,  nor  any  fact  which  necessarily  im- 
pliea  actioniible  misconduct.  Corporations  in  this  state  do 
not  hold  their  charters  by  so  slender  a  tenure,  but  have  a 
right  to  require  of  those  who  seek  their  destruction  specific 
aliefi^ations  of  intentional  or  voluntary  misconduct,  or  such 
neglect  as  indicates  an  indifference  to  the  demands  of  public 
duty,  unless  the  act  or  omission  is  made  by  statute  a  cause  of 
forfeiture,  irrespective  of  its  intent  or  character. 

But  the  complaint  contains  a  second  charge  against  the 
corporation.     It  alleges  that  the  company  "  did  permit,  re- 
quire, and  allow  the  conductors  and  drivers  and 
other  employes  of  said  defendant"  to  work  and     Ttoutioiof 
labor  more  than  10  hours  within  12  consecutive     lrty*to7m- 
hours  for  a  day's  labor,  in  violation  of  chap.  529  of     pioyM. 
the  Laws  of  1887.    That  statute  by  its  terms  im- 
poses  no  duty  upon  the  corporations  described  in  it.     In  its 
first  section  it  prescribes  what  shall  constitute  a  day's  labor, 
and  by  its  second  section  it  makes  it  a  misdemeanor  for  any 
officer  or  agent  of  such  corporation  to  exact  from  any  of  its 
employes  more  than  the  specified  labor.     Both  the  prohibi- 
tion and  the  punishment  are  explicitly  put  upon  the  officers 
and  agents  as  individuals,  and  not  upon  the  company  acting 


Digitized  by  LjOOQ  IC 


692       PEOPLE  r.   BROADWAY    R.   CO.,   OF  BROOKLYN,      [VOL.48 

in  its  corporate  capacity.  The  remedy  for  a  violation  of  the 
statute  is  adequate  and  eflfectual,  since  the  corporation  can 
only  act  through  officers  and  agents,  and  thev  are  at  once  li- 
able  to  punishment  if  the  law  is  violated.  The  act  of  1887  is 
neither  in  form  nor  substance  an  amendment  of  the  general 
railroad  act.  It  has  reference  to  a  particular  class  of  railroad 
corporations,  but  not  to  all  of  them,  and  is  not  made  an  ele- 
ment of  their  charters.  And  the  provision  of  section  1798 
explicitly  limits  the  action  for  a  forfeiture  to  cases  in  which 
the  corporation  o&ends  against  an  act  "  by  or  under  which  it 
was  created,  altered  or  renewed,  or  an  act  amending  the 
same."  The  act  of  1887  was  neither.  The  defendant  cor- 
poration  was  not  created,  altered  or  renewed  under  it,  nor  is 
it  an  amendment  of  the  general  railroad  act  under  which  the 
corporation  was  created.  We  fail  to  discover  anj  ground 
upon  which  the  complaint  can  be  sustained.  The  judgment 
should  be  affirmed  with  costs.    All  concur. 

ForftKure  of  Charter  of  Railroad  Compftny  for  Non-utor.— See  State  v. 
Minnesota  Central  R.  Co.  (Minn.),  29  Am.  &  Eng.  R.  Cas.  440,  note  4$i» 
454. 


People 

V. 

Broadway  R.  Co.  of  Brooklyn. 

(126  New  Yarky  2p.) 

Otfoot  Railway— Pailuro  fo  Conitruet  Road— Foritituro  of  Franeliifli.-- 
The  failure  of  a  street  railway  company,  which  has  been  given  by  statute 
authority  to  construct  and  operate  its  road  in  certain  streets  of  a  city,  to 
construct  and  operate  such  road  within  a  reasonable  time,  will  operate  as 
a  forfeiture  of  its  franchises. 

Franchise  to  Oporata  in  Straots  Whon  Open— Failura  to  Build  on  Stfvett 
Already  Open. — A  street  railway  company  was  authorized  by  the  legisla- 
ture to  lay  tracks  for  several  distinct  routes,  all  of  which  were  part  of  an 
entire  system.  Some  of  the  streets  in  which  it  was  authorized  to  build 
had  not  been  opened,  but  the  company  was  authorized  to  operate  its 
road  therein  when  such  streets  were  opened,  graded,  and  paved.  The 
statute  provided  that  the  company  should  -complete  th^  tracks  by  a  cer- 
tain date  or  as  soon  thereafter  as  said  streets  should  be  opened,  graded, 
and  paved,  //^/i/,  that  the  statute  required  the  company  to  build  upon 
those  streets  already  opened  by  the  date  mentioned  and  upon  the  remain- 
der as  soon  as  each  should  be  in  condition,  and  did  not  allow  the  com- 
pany to  wait  until  all  the  streets  were  opened. 

Failure  to  Obtain  Content  to  Build  on  Plank  Road. — Under  the  require- 
ment of  the  statute,  granting  to  a  street  railway  company  authority  to  con- 
struct and  operate  its  road  on  certain  streets,  that  such  company  should 
build  upon  any  plank  road  whenever  the  consent  of  the  plank  rG«td  company 
could  be  obtamed,  it  is  the  duty  of  the  railway  company  to  use  reasonable 
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diligence  to  obtain  such  consent,  and  in  an  action  to  forfeit  its  charter  for 
non^user,  it  is  no  answer  that  it  does  not  appear  that  such  consent  liad 
been  obtained. 

Statute  Forbidding  Building  Road  on  One  Street  of  Route. — In  an  action 
to  forfeit  the  franchises  of  a  street  railway  company  for  non-user,  it  is  no 
defence  that  the  company  was  prohibited  from  building  its  road  on  one  of 
the  avenues  of  its  route  where  it  appears  that,  at  the  time  of  said  act,  the 
company  had  been  in  default  for  over  five  years. 

Extension  of  Time  to  Complete  Road. — Laws  New  .York  1875.  chap.  ^98, 
and  Laws  New  York  1879,  chap.  850,  and  Laws  New  York  1882,  chap.  405. 
which  extends  for  two  years  the  time  for  the  completion  of  the  road  of 
any  railroad  company  which  has  been  unable  to  construct. its  road  within 
the  time  specified  by  its  charter,  do  not  apply  to  a  railway  company  which 
does  not  show  that  it  was  unable  from  any  cause  to  construct  the  roads 
it  was  bound  to  construct,  nor  does,  the  act  of  1882  apply  to  any  corpora- 
tion which  has  already  commenced  the  construction  of  its  road. 

Construction  of  Words  and  Phrases  Conferring  Franchises.— Words  and 
phrases  in  a  statute  conferring  upon  a  corporation  its  francljiises  and  spe- 
cial privileges,  which  are  ambiguous  or  admit  of  different  meanings,  muSt 
receive  that  construction  which  is  most  favorable  to  the  public. 

Appeal  from  Supreme  Court,  General  Term,  Third  De- 
partment. 

This  action  was  commenced  in  May,  1888,  to  have  de- 
clared forfeited  for  non-user  the  franchises  obtained  by  the 
defendant  under  chapter  461  of  the  Laws  of  i860  in  certain 
streets  of  the  city  of^  Brooklyn.  The  defendant  interposed 
an  answer  to  the  complaint,  and  the  action  was  brought  to 
trial  at  a  special  term,  where  judgment  was  rendered  forfeit- 
ing the  franchises  as  prayed  in  the  complaint.  From  that 
judgment  the  defendatit  appealed  to  the  general  term,  where 
the  judgment  was  reversed,  and  an  absolute  judgment  was 
given  for  the  defendant  dismissing  the  complaint,  and  then 
this  appeal  on  behalf  of  the  people  was  taken  to  this  court. 
The  material  facts  appear  sufficiently  in  the  opinion. 

Benj,  F.  Tracy  and  Jesse  Johnson,  for  the  People. 

Geo.  W.  Wingate  and  Thos.  5.  Moore,  for  respondent. 

Earl,  J. — The  defendant  was  organized  in  pursuance  of 
the  act,  chapter  303  of  the  Laws  of  1858,  under  the  general 
railroad  act,  and  it  was  required  to  complete  its 
road  through  the  streets  mentioned  in  the  fifth  ^^^•••*^' 
section  of  the  act  within  18  months  from  the  passage  of  the 
act.  It  constructed  its  rorfd  within  the  time  mentioned  upon 
the  route  specified  a  distance  of  about  four  miles  and  a  half. ' 
In  April,  i860,  the  act  chapter  461  of  the  Laws  of  that  year 
was  passed,  section  i  of  which  is  as  follows  :  "  It  shall  be  law- 
ful for  the  Broadway  Railroad  Company  of  Brooklyn,  organ- 
ized by  virtue  of  the  act  hereby  amended,  to  lay  down  a  single 
line  of  railroad  track,  commencing  at  their  present  track  at 
South  Sixth  street,  through   Eighth    street,   to   and   across 
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Broadway,  to  Ross  street,  and  double  line  of  railroad  tracks 
through  said  Ross  street  and  Bedford  avenue  to  Fulton  ave- 
nue ;  and,  whenever  Nostrand  or  Rogers  avenue  shall  have 
been  legally  opened,  graded,  and  paved,  to  extend  the  line 
of  double  tracks  through  Fulton  and  either  Nostrand  or 
Rogers  avenue  to  the  village  of  Flatbush.  Also,  to  lay  a 
single  line  of  railroad .  track,  commencing  at  their  present 
track  on  South  Sixth  street,  through  Eleventh  street  to 
South  Fifth  street,  through  South  Filth  street  to  Montrose 
avenue,  through  said  avenue  to  Morrell  street,  through  Mor- 
rell  to  Johnson  street,  through  Johnson  street  to  intersect 
the  track  of  said  company  on  Broadway ;  and  a  double  line  of 
tracks  from  Morrell  street,  through  Johnson,  to  its  intersec- 
tion with  the  Cypress  Hills  plank  road,  and  through  and 
over  said  plank  road  to  Cypress  avenue;  and,  whenever 
Cypress  avenue  shall  have  been  legally  opened  and  graded, 
to  extend  a  double  or  single  track  on  said  avenue  to  Cypress 
Hills  cemetery.  Also  whenever  White,  Bogart,  or  Thames 
streets,  and  Central  or  Knickerbocker  avenues,  shall  have 
been  legally  opened  and  graded,  the  said  company  arc  au- 
thorized to  lay  a  double  or  single  line  of  railroad  track 
through  and  over  the  same  to  the  city  line,  from  the  inter- 
section  of  either  White  or  Bogart  street  with  the  Cypress 
Hills  plank  road  and  the  track  hereinbefore  authorized  to  be 
laid  on  said  plank  road,  with  the  privilege  to  lay  tracks  for 
the  necessary  turnouts;  which  tracks,  when  laid,  shall  be 
maintained  and  operated  by  said  company  in  conformity  to 
the  several  provisions  of  the  act  hereby  amended  relative 
thereto.**  And  section  3  of  the  act  is  as  follows:  "  Said  rail- 
road company  shall  complete  the  tracks  upon  the  said 
several  streets  and  avenues  or  roads  namea  in  the  first 
section  of  this  act  on  or  before  the  first  day  x>f  Octo- 
ber, eighteen  hundred  and  sixty-one,  or  as  soon  there- 
after  as  the  said  streets  an^  avenues  within  said  city  shall 
have  been  opened,  graded,  and  paved,  and  upon  any  planked 
road  or  roaas,  whenever  the  consent  of  the  plank  road  com- 
panies shall  have  been  obtained.'*  The  defendant  accepted 
the  act  and  the  franchises  and  rights  thereby  given,  and  as- 
sumed the  obligations  thereby  imposed.  At  the  time  of  the 
passage  of  the  act  of  i860.  Eleventh  street  from  South  Sixth 
street  to  South  Fifth  street,  South  Fifth  street  from 
Eleventh  street  to  Montrose  avenue,  Montrose  avenue, 
from  South  Fifth  street  to  Morrell  street,  Morrell 
street  from  Montrose  avenue  to  Johnson  street,  and 
Johnson  street  from  Morrell  street  to  Broadway,  were 
city  streets,  opened,  graded,  and  paved,  and  traveled  and  in 
use   as   such.     The  aggregate  length   of. such   streets  was 
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about  one  mile  and  a  half.  In  the  fall  of  i860  the  defendant 
constructed  a  single  line  of  railroad  tracks  through  such 
streets,  and  began  to  operate  the  same  with  cars  on  the  ist 
day  of  March,  1861 ;  and  so  it  continued  until  in  the  year 
1876,  when  it  removed  its  tracks  from  those  streets,  and  it 
has  never  since  maintained  or  operated  any  road  therein. 
In  1887  the  defendant  commenced  the  construction  of  its 
road  on  Central  avenue,  and  expended,  in  so  doing,  up- 
wards of  $12,000,  and  laid  upwards  of  3,000  feet  of  tracks, 
when  it  was  stopped  by  adverse  litigation ;  but  upon  the 
tracks  thus  laid  it  has  never  operated  any  cars. 

It  thus  appears  that  during  the  12  years  prior  to  the 
commencement  of  this  action  the  defendant  did  not  main- 
tain or  operate  a  railroad  upon  any  of  the  routes  men- 
tioned  in  the  act  of  i860,  and  that  during  28  years  prior 
to  the  commencement  of  this  action  it  did  not  attempt  to 
build  or  maintain  any  railroad  upon  any  of  the  routes 
mentioned  in  the  act  of  i860,  except  as  above  mentioned. 
The  claim  on  the  part  of  the  plaintiff  is  that  for  the  non- 
user  of  the  franchises  conferred  upon  the  defendant  by  the 
act  of  i860,  and  for  its  neglect  to  perform  the  obligations 
assumed  by  it  under  that  act,  it  forfeited  all  its  rights 
and  franchises  under  the  act,  and  so  it  was  held  at  the 
special  term.  The  defendant  claims  that  it  was  not  bound 
to  build  its  road  upon  any  one  of  the  routes  mentioned  in 
the  act  until  the  streets  upon  such  route  were  opened, 
graded,  and  paved,  so  that  the  road  could  be  constructed 
upon  the  whole  routes,  and,  therefore,  that  it  had  not  for- 
feited any  of  its  franchises ;  and  so  the  general  term  held,  and 
reversed  the  judgment  of  the  special  term.  The  general  and 
special  terms  differed  as  to  the  construction  of  the  act  of 
i860,  and,  as  the  real  merits  of  the  controversy  between  the 
parties  depend  upon  the  construction  of  that  act,  we  will 
in  the  main,  confine  our  attention  to  that.  As  the  judgment 
of  the  general  term  does  not  state  that  the  reversal  was  upon 
the  facts,  we  must  presume  it  to  have  been  solely  upon  the 
law,  and  not  upon  the  facts,  or  in  the  exercise  of  any  discre- 
tion.    Code,  §  1338. 

The  act  of  i860  was  obtained  by  the  defendant,  or  in  its  in- 
terest. It  may  be  assumed  that  the  language  therein  con- 
tained  was  the  language  chosen  by  it  to  define  the 
rights  and  franchises  which  it  sought  by  the  act.  ****!^,*^"r«. 
As  the  act  conveyed  to  it  franchises  and  special  My\o  pVbiic^ 
privileges,  its  language  must  be  construed  most 
favorably  to  the  people,  and  all  reasonable  doubts  in  con- 
struction  must  be  solved  against  the  defendant.  Words  and 
phrases  which  are  ambiguous,  or  admit  of  different  meanings. 
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are  to  receive,  in  such  cases,''that  construction  which  is  most 
favorable  to  the  public.  Barrett  .v.  Stockton  &  D.  R.  Co.,  2 
Man.  &  G.  134;  Stourbridge  Canal  Co.  v.  Wheeley,  2  Barn. 
di  Adol.  792  ;  Northwestern  Fertilizing  Co.  v,  Hyde  Park,  97 
U.  S.  659;  Sprague  v,  Birdsall,  2  Cow.  (N.  \.),  419;  Cato 
Plank-Road  Co.  v.  Douglass,  9  N,  Y.  444;  People  v.  New 
York  &  S.  I.  Ferry  Co.,  68  N.  Y.  71 ;  Langdon  zf.  Mayor, etc., 
of  N.  Y.,-93  N.  Y.  129.  The  act  must  now  be  construed  as 
the  courts  would  have  construed  it  if  it  had  come  in  question 
soon  after  its  passage.  The  defendant  cannot  claim  a  liberal 
or  enlarged  construction  of  the  act  to  shield  itself  against  a 
forfeiture  alleged  to  have  been  voluntarily  incurred.  It  would 
be  quite  a  paradox  to  hold  that  it  could  enlarge  its  franchises, 
or  extend  its  rights,  by  exposing  them  to  condemnation  for 
non-user.  The  language  of  the  act  must,  under  all  circum- 
stances, and  in  all  proceedings  and  actions,  receive  the  same 
construction,  and  nave  the  same  scope  and  meaning.  But 
while  the  act  is  to  be  strictly  construed  in  such  a  case,  the 
conduct  under  the  act  which  is  claimed  to  constitute  the  for- 
feiture of  corporate  rights  and  franchises  is  to  have  a  chari- 
table and  liberal  construction,  like  any  conduct  tending  to 
penal  consequences.  In  considering  such  conduct,  courts 
will  lean  against  forfeitures,  and  the  doctrine  that  courts  arc 
reluctant  to  declare  and  enforce  forfeitures  can  have  no  other 
application  to  such  a  case  as  this. 

A  few  other  facts  must  now  be  stated.    Not  only  were  the 
streets  above  mentioned  upon  which  the  railroad  was  built  in 

i860  opened,  paved,  and  graded,  but  in  that  year 
mIiH''**'      Eighth   street,   from    South   Sixth   street  to  and 

across  Broadway  to  Ross  street,  and  Ross  street 
to  Bedford  avenue,  and  Bedford  avenue  to  Fulton  avenue, 
were  opened,  graded,  and  paved ;  and  the  aggregate  length 
of  these  streets  was  about  two  miles.  Fulton  avenue,  from 
Bedford  avenue  to  Nostrand  avenue,  was  opened,  graded, 
and  paved  prior  to  1855.  Nostrand  avenue,  from  Fulton  av- 
enue to  the  city  line  and  the  village  of  Flatbush,  was  opened 
on  or  prior  to  September,  1859,  ^tnd  graded  and  paved  from 
Fulton  street  to  Butler  street  prior  to  the  year  1867,  and 
from  Butler  street  to  the  city  line  in  1869.  Rogers  avenue 
was  opened  in  r870,  and  graded  and  curbed  from  Dean  street 
to  the  city  line  in  1875,  and  graded  and  paved  from  Bergen 
street  to  Dean  street  in  1886.  The  remamder  of  Rogers  av- 
enue is  now  a  part  of  Bedford  avenue,  which  was  opened, 
graded,  and  paved  about  the  year  1870.  Johnson  street  to 
its  intersection  with  Cypress  Hills  plank-road,  and  the  plank- 
road  to  Cypress  avenue,  were  opened,  making  a  good  dirt 
road  from  Morrell  street  to  the  avenue,  a  portion  of  which 
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was  macadamized,  and  the  whole  of  which  is  now  known  as 
**  Johnson  Avenue,"  and  used  as  a  public  street  or  highway, 
although  it  has  never  been  opened,  graded,  and  paved  under 
that  name  as  one  of  the  streets  of  the  city.  Cypress  avenue, 
from  its  intersection  with  Johnson  Avenue  to  the  city  line, 
is  a  good,  country  dirt  road,  but  it  has  not  been  paved.  Bo- 
gart  street  to  Thames  street,  was  not  paved  until  about  the 
year  1887.  Thames  street,  from  Bogart  street  to  opposite 
and  adjacent  to  Knickerbocker  avenue,  and  White  street, 
from  Johnson  avenue  (formerly  Cypress  Hills  plank-road)  to 
a  point  adjacent  to  Central  avenue,  have  not  been  opened, 
graded,  or  paved.  Central  avenue  extends  from  Flushing 
avenue  to  the  city  line,  a  distance  of  about  9,900  feet.  It  was 
opened  in  the  year  1871  a  distance  of  about  9,100  feet,  and 
was  graded  ana  paved  a  distance  of  6,000  feet  on  or  prior  to 
March  29,  1875,  and  a  distance  of  260  feet  further  m  1885. 
The  remainder  thereof  was  never  graded  or  paved,  and  the 
portion  thereof  which  is  now  graded  or  paved  is  about  3,600 
feet  in  length.  Knickbocker  avenue  extends  from  Flushing 
avenue  to  the  city  line,  a  distance  of  about  9,200  feet.  It  was 
opened  from  Myrtle  street  to  Greene  avenue,  a  distance  of 
about  2,000  feet,  on  or  prior  to  November  18,  1872.  Between 
Flushing  avenue  and  the  city  line  it  has  been  graded  and 
paved  for  a  distance  of  about  3,600  feet.  On  about  seven  or 
eight  hundred  feet  of  that  portion  of  the  avenue  there  is  a 
dirt  road,  which  is  used  as  a  street,  and  on  which  there  are 
some  houses.  The  remainder  of  such  avenue  is  in  fields  en- 
tirely unimproved. 

The  defendant,  having  accepted  the  law  of  i860,  was  bound 
to  act  under  it.  It  could  not  accept  the  franchises  given  to 
it,  and  then  leave  them  in  abeyance.  They  are 
supposed  to  have  been  given,  not  exclusively  for  |[j"*jj\^t^ 
the  benefit  of  the  defendant,  but  also  in  the  niter-  uw-mw^  ^ 
csts  of  the  public.  It  cannot  be  supposed  that  the 
legislature  meant  to  give  them  without  imposing  obligations 
upon  tRe  defendant  to  build  its  roads  until  certain  streets 
running  out  into  the  country  should,  in  the  distant  future, 
be  opened,  graded,  and  paved.  Why  was  this  act  passed  in 
i860  if  it  was  not  intended  or  supposed  that  anything  was  to 
be  done  under  it  for  25  or  50  years?  Can  it  be  supposed 
that  the  legislature  meant  to  confer  these  franchises  upon  the 
defendant,  leaving  it  optional  with  it  whether  it  would  build 
its  roads  in  one  or  fifty  years?  Such  legislation  would  be 
against  public  policy,  and  such  a  legislative  intent  cannot  be 

f)resumed.     It  must  be  supposed  that  the  defendant  applied 
or  the  franchises,  and  that  the  legislature  granted  them  in- 
tending that  they  should  be  used,  at  least  to  some  extent, 
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and,  so  far  as  practicable,  in  the  near  future.  Why,  then,  did 
the  defendant  not  at  once  construct  the  first  route  mentioned 
in  the  act,  from  South  Sixth  street  to  Fulton  avenue?  The 
streets  on  that  route  were  opened,  graded,  and  paved,  and 
no  reason  can  be  perceived  why  the  road  there  should  not 
have  been  built  simply  because  Nostrand  or  Rogers  avenues 
had  not  been  opened,  graded,  and  paved.  It  was  the  plain 
intent  that  the  road  upon  that  route  should  be  presently 
built,  and  that,  when  Nostrand  and  Rogers  avenues  should 
have  been  legally  opened,  the  road  thus  built  should  be  ex- 
tended to  the  village  of  Flatbush.  It  cannot  be  properly  said 
that  a  road  is  "  extended  "  unless  it  is  then  and  there  existing 
to  be  extended.  The  very  language  implies  that  the  road 
was  to  be  built,  and  then,  after  the  opening  of  the  avenues 
mentioned,  extended.  It  was  the  manifest  intention  of  the 
act  that  a  road  should  be  built  upon  the  second  route  men- 
tioned therein,  to-wit,  through  Eleventh  street  around  to 
Broadway,  and  a  double  line  of  tracks  from  Morrell  street  to 
the  Cypress  Hills  plank-road,  and  through  and  over  the  plank- 
road  to  Cypress  avenue.  That  was  a  road  also  to  be  extended 
when  Cypress  avenue  had  been  legally  opened  and  graded; 
but  its  construction  was  not  to  be  delayed  until  that  event 
happened.  The  streets  on  a  large  portion  of  that  route  were 
actually  opened,  graded,  and  paved,  and  the  plank-road  was 
there  an  open  highway,  upon  which,  by  its  consent,  a  rail- 
road could  be  built.     It  is  said  in  answer  to  this  that  it  was 

not  shown  that  the  defendant  had  the  consent  of 
piMk^mJ  ^^  plank-road  company;  but  it  was  its  duty  to 
cQwpuy.         use  reasonable  eflforts  and  due  diligence  to  obtain 

that  consent,  as  it  was  its  duty  to  use  reasonable 
efforts  and  due  diligence  to  build  its  road  upon  the  routes 
mentioned.  If  it  had  shown  that  it  could  not  procure  the 
consent  of  the  plank-road  company,  that  would  have  been  a 
reasonable  excuse  for  not  building  its  road  thereon ;  but  no 
such  proof  was  given  or  attempted,  and  therefore  the  fiact 
that  it  was  not  shown  that  it  had  procured  the  consent  of  the 
plank-road  company  is  no  answer  to  the  claim  that  it  was  its 
duty  to  build  its  road  upon  that  route.  But  for  several  years 
before  the  commencement  of  this  action  the  plank-roau  had 
disappeared,  and  no  tolls  were  there  taken,  and  it  was  not 
necessary,  therefore,  for  the  defendant  to  procure  its  consent. 
The  legislative  authority  was  all  that  was  needed  for  the  con- 
struction of  its  road  upon  that  route.  Therefore  it  was  in 
default  for  not  building  its  road  upon  that  route. 

Whenever  White,  Bogart,  or  Thames  streets,  and  Central 
or  Knickerbocker  avenues,  should  have  been  legally  opened 
and  graded,  the  company  was  authorized  to  lay  a  single  or 
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double  line  of  railroad  tracks  through  and  over  the  same  to 
the  city  line ;  but  as  these  streets  were  not  opened 
or  graded,  it  is  quite  clear  that  the  defendant  was  fo'Itr^u  ** 
not  bound  to  build  its  road  upon  that  route.  But  me^r  opeaed. 
all  these  routes  were  part  of  an  entire  railway 
system.  They  were  really  branches  of  the  Broadway  road,. 
— the  trunk  line  of  the  defendant.  The  third  route  above 
mentioned  was  evidently  intended  to  be  operated  in  connec- 
tion with  a  portion  of  the  second  route  mentioned,  and  the 
cars  thereon  were  expected  to  reach  Broadway  and  other 
parts  of  the  cit}'  over  that  route.  If  that  route  (the  third) 
had  been  the  only  one  upon  which  the  defendant  was  au- 
thorized to  build  its  road  by  the  act  of  i860,  the  condition  of 
things  existing  would  have  been  an  answer  to  any  claim  that 
it  had  forfeited  its  franchise  to  build  its  road  there.  But 
when  it  has  utterly  failed  upon  other  parts  of  the  s^^stem  con- 
nected with  it,  and  has  forfeited  its  rights  and  franchises  upon 
them,  then  it  must  be  deemed  also  to  have  forfeited  its  fran. 
chise  and  rights  upon  that  route.  It  would  be  contrary  to 
the  manifest  intention  of  the  legislature  that  the  defendant 
should  fail  and  refuse  to  build  and  operate  railroads  upon  all 
the  other  routes,  and  yet  retain  the  right  to  build  and  oper- 
ate a  road  upon  that  route.  Its  franchises  upon  that  must 
fall  with  the  franchises  upon  all  the  other  routes.  So  if  we 
look  at  §  I  of  the  act  of  i860  alone,  we  find  certain  routes 
upon  which  roads  could  be  presently  built,  and  certain  routes 
upon  which  roads  were  to  be  built  when  streets  had  been 
opened,  graded,  and  paved.  Upon  the  former  routes  the  de- 
fendant was  bound  by  the  terms  of  that  section,  standing 
alone,  to  build  roads  within  a  reasonable  time.  Upon  the 
latter  routes  it  was  bound  to  build  roads  when  the  condi- 
tions existed  which  are  referred  to  in  the  section. 

But  the  defendant  relies  upon  section  3  of  the  act,  and  claims 
that  that  limits  the  times  when  it  was  bound  to  exercise  its 
franchises  and  build  and  complete  its  roads;  and 
the  proper  construction  of  that  section  is  the  main  co»id  «oV 
question  in  this  case.     The  language  of  that  section  wait  aaui  >ii 
leaves  no  doubt  that  the  legislature  intended  that  ">"*•  ^■* 
the  tracks  upon  some  of  the  streets  and  avenues  *^"' 
should  be  laid  before  the  ist  day  of  October,  1861  ;  and  effect 
should,  if  possible,  be  given  to  that  intention.     We  think  it 
was  the  intention  of  the  legislature,  by  the  first  clause  of  the 
section,  to  provide  that  roads  upon  the  portions  of  the  routes 
which  we  have  above  mentioned,    where  the  streets  were 
opened  and  graded,  and  some  of  them  also  paved,  and  more 
or  less  built  upon,  should  be  at  once  constructed  and  com- 
pleted by  the  time  mentioned  ;  and  the  other  clause  providing 
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(or  the  construction  of  roads  upon  streets  "as  soon  as  the 
said  streets  and  avenues  shall  have  been  opened,  graded,  and 
paved,"  has  reference  to  streets  which  were  not  then  opened, 
graded,  and  paved,  which  are  mentioned  in  the  first  section, 
to  wit,  Cypress,  Nostrand,  Rogers,  Central,  and  Knicker- 
bocker avenues  and  the  small  streets  connected  with  them. 
These  two  clauses  of  section  3  should  be  read  distributively. 
The  first  clause  should  be  applied  to  the  streets  above  speci- 
fied upon  which  roads  could  be  presently  built,  and  the  second 
clause  should  be  applied  to  the  other  streets  mentioned.  The 
familiar  rule  of  construction  embodied  in  the  Latin  phrase 
"  reddendo  singula  singulis  "  is  peculiarly  applicable  to  such  a 
section  as  this.  Endl.  Interp.  ^t.  §§  256, 416 ;  Staats  v.  Hudson 
River  R.  Co.,  4  Abb.  Dec.  (N.  Y.),  287;  Freethy  v.  Freethy, 
42  Barb.  (N.  Y.),  642  ;  Coffin  v.  Hussey,  12  Pick.  (Mass.),  289; 
Com.  V,  Jordon,  18  Pick.  (Mass.),  228  ;  Mclntyre  i^  Ingraham, 
35  Miss.  25.  It  cannot  be  supposed  that  the  legislature  in- 
tended to  give  the  defendant,  by  the  language  used,  an  option 
to  build  its  roads  at  any  time  it  chose  to,  absolutely  binding 
it  to  build  them  only  when  all  the  streets  and  avenues  upon 
any  one  of  the  routes  should  be  opened,  graded,  and  paved. 
The  argument  on  the  part  of  the  plaintiff  to  show  that  the 
claim  of  the  defendant  that  it  was  not  bound  to  build  upon 
any  route  until  it  was  entirely  *'  opened,  graded,  and  paved  " 
is  untenable,  finds  some  support  in  the  provision  in  Wiis  sec- 
tion that  the  defendant  should  build  upon  any  plank-road 
whenever  the  consent  of  the  plank-road  company  could  be  ob- 
tained. There  was  no  other  limit  to  the  time  of  building  its 
road  upon  that  route;  and  it  was  bound,  as  we  have  before 
said,  to  use  reasonable  diligence  to  obtain  such  consent,  with- 
out unnecessary  delay. 

It  is  said  on  behalf  of  the  defendant  that  it  would  not  have 
been  profitable  to  build  roads  upon  these  various  routes  until 

each  route  was  opened  to  the  final  termination 
WMtof  thereof,  as  provided  in  section  i.  But  even  if  it 
probftbitt  ^fi^rt,  absolutely  certain  that  the  defendant  could 
r»Lri«i.     have  made  no  profit  by  building  the  roads  to  the 

extent  which  we  have  above  indficated,  yet  that  is 
no  answer  to  the  proposition  that  it  is  the  duty  of  tlie  defend- 
ant to  build  them.  It  applied  for  this  act,  and  accepted  the 
franchises,  and  thus  took  upon  itself  the  obligation  and  burden 
to  exercise  the  franchises  for  the  public  benefit.  If  these 
routes  could  not  presently  be  made  profitable  for  railroad 
I)urposes,  it  shoulcf  not  have  applied  for  the  act ;  or,  the  act 
having  been  passed,  it  should  not  have  accepted  the  franchises. 
It  was  not  bound  to  accept  them.  It  may  have  been  sup- 
posed and  expected  at  the  time  that  the  building  of  these 
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roads  would  stimulate  the  growth  of  the  city  in  those  parts, 
and  thus  that  a  road  unprofitable  at  first  would  soon  become, 
by  the  very  facilities  which  it  furnished,  a  profitable  enter- 
prise and  investment. 

It  is  said  on  behalf  of  the  defendants  that  by  the  act  chapter 
905  of  the  Laws  of  i86^  it  was  absolutely  prohibited  from 
building  its  railroad  upon  Bedford  avenue,   and 
that  such  prohibition  is  an  answer  to  its  default  in  statatefor- 
reference  to  that  avenue;  but  at  the  time  of  the  wddug  rond 
passage  of  that  act  it  had  been  in  default  for  up-  ^^J^*  ' 
wards  of  five  years,  and  that  default  was  a  cause 
of  forfeiture.     That  route,  however,  is  not  now  very  import- 
ant.    If  it  is  true,  as  said  by  the  defendant,  that  the  pro  vis-' 
ions  of  the  last  named  act  prevent  the  building  of  the  road, 
then  a  judgment  forfeiting  any  franchise  it  had  there  can  do 
it  no  harm.     The  scope  of  that  act  is  not  very  certain,  and 
does  not  extend  to  the  whole  route,  and  therefore  it  was  quite 
proper  that  that  route  should  be  included  in  the  condemna- 
tion visited  upon  the  defendant  by  the  judgment  of  the  special 
term. 

By  the  act  chapter  598  of  the  Laws  of  1875  it  was  enacted 
that  any  railroad  company  which  had  been  unable  from  any 
cause  to  construct  its  railroad  within  the  period 
specified  in  its  charter  should  have  its  time  for  con-  sutoteaex- 
struction  extended  for  two  years,  and  that  "failure  ^■«>»»i<*"'* 
by  any  railroad  company  to  construct  its  railroad  Sj^^idiilNMii. 
heretofore  shall  not  cause  a  forfeiture  of  its  corpo- 
rate powers,*'  and  by  chapter  350  of  the  Laws  of  1879  ^  ^u'"- 
ther  extension  of  two  years  was  given  in  substantially  the 
same  language  as  was  also  given  by  the  act  chapter  405  of  the 
Laws  of  1882  ;  but  in  the  second  section  of  the  latter  act  it 
was  provided  that  the  provisions  of  the  act  should  not  apply 
to  any  corporation  or  company  that  had  already  commenced 
the  construction  of  its  road.  The  latter  act,  therefore,  clearly 
did  not  apply  to  this  defendant,  for  it  had  long  before  con- 
structed its  main  line,  and  had  also  commenced  the  construc- 
tion of  the  lines  specified  in  the  act  of  i860,  which  it  subse- 
Suently  abandoned.  But  these  acts  do  not  apply  to  this 
efendant  for  another  reason.  It  does  not  appear  tnat  it  was 
unable  from  any  cause  to  construct  roads  which  we  hold  it 
was  bound  to  construct  under  the  act  of  i860.  These  acts 
were  not  passed  to  aid  corporations  which  willfully  and  in- 
tentionally omitted  to  construct  their  roads,  but  to  aid  such 
corporations  as  were  unable  from  some  cause  to  construct 
them.  Nor  was  the  act  of  1875  intended  for  a  corporation 
which  at  the  time  of  its  passage  was  in  default  for  not  build- 
ing its  road  within  the  time  limited  in  its  charter.     It  expressly 
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a[)I)licd  to  corporations  which  may  have  been  unable,  from 
any  cause,  to  construct  their  roads  within  the  times  limited 
in  their  charter  or  articles  of  association ;  and  the  extension 
was  for  a  further  term  of  two  )'ears  beyond  the  time  thus 
limited,  and  not  an  extension  of  two  years  from   the  time  of 
the  passage  of  the  act.     The  further  extensions  in  the  subse- 
cjuent  acts  were  simply  for  a  further  term  of  two  years  beyond 
the  times  theretofore  limited.     So  that,  if  these  three  acts 
could  be  held  toapply  to  the  defendant,  their  combined  effect, 
at  most,  w^ould  be  to  extend  the  time  for  the  construction  oi 
its  roads  for  six  years  from  the  ist  day  of  October,  i86i.    But 
even  if  we  were  to  hold  that  these  extensions  applied  to  thi> 
company,  so  that  it  was  not  in  default  until  two  years  after 
the  passage  of  the  act  of  1882,  then  for  several  years  there- 
after, without  any  reason  whatever,  so  far  as  appears  in  this 
record,  it  had  omitted  to  exercise  its  franchises,  and  was  liable 
to  the  condemnation  visited  upon  it  by  the  judgment  of  the 
special  term.     The  power  of  the  court  to  declare  the  fran- 
chises of  the  defendant  forfeited  for  non-user  is  undoubted. 
Code  Civil  Proc.  §  1799;  People  t'.  Kingston  &  N.  Turnpike 
Road  Co.,  23  Wend  (N.  Y.),  204 ;  People  v.  Trov  House  Co., 
44  Barb.  (N.  Y.),  625  ;  People  7\  Northern  R.  Co.,  53  Barb. 
(N.  YX  98 ;  ///  re  Jackson  M.  Ins.  Co.,  4  Sandf.  Ch.  (N.  Y.), 
559 ;  Peo[)le  t'.  Dispensary,  etc.  Society,  7  Lans.  (N.  Y.),  304; 
Ward  7K  Sea  Ins.  Co.,  7  raige,  (N.  Y.),  294;  Conrad  v.  Trus- 
tees of  Ithica,  16  N.  Y.  158 ;  People  v,  Albany,  A  V.  R.  Co., 
24  N.  Y.  261 ;  Denike  v.  New  York  &  R.  L.  &  C  R.  Co.,  80 
N.  Y.  599;  Moore  v.  Brooklyn  City  R.  Co.,  108  N.  Y.  104, 
36  Am.  &  Eng.  R.  Cas.  76 ;  State  v,  Hartford  &  N.  H.  R.  Co.,  29 
Conn.  539;  People  v.  Louisville  &  N.  R.  Co.,  120  111.  49,25 
Am.  &  Eng.  R.  Cas.  235  ;  Thomas  v.  West  Jersey  R.Co.,  loi 
I  J.  S.  84  ;  Chicago  L.  Ins.  Co.  v.  Needles,  1 13  U.  S,  580.    This 
defendant  should  not  stand  in  the  streets  of  Brooklyn  claim- 
ing franchises  which  for  many  years  it  refused  to  use,  and  thus 
bar  out  other  railroads  which  mig^ht  be  constructed  for  pub- 
lic convenience  and  accommodation.     If  these  franchises  are 
of  no  value,  it  is  not  harmed  by  the  judgment  of  the  special 
term.     If  they  are  valuable,  and  of  growing  worth,  it  should 
have  discharged  its  duty  to  the  public  by  using  them.    We 
are  therefore  of  opinion  that  the  judgment  of  the  general  term 
should  be  reversed,  and  that  of  the  special  term  affirmed,  with 
costs.     All  concur,  except  O'Brien,  J.,  taking  no  part. 

Forfeiture  of  Railroad  Franchise  by  Faiture  to  Conttruct  Road. — See  By- 
waters  V.  Paris  &  Great  Northern  R.  Co.,  (Tex.).  38  Am.  &  Eng.  R.  Cas. 
459;  State  z^.  Madison  Street  R.  Co.,  (Wis.),  36  ///.  135  ;  Cincinnati, etc.,  R. 
Co.  V.  Clifford.  (Ind.),  33  A/.  81 ;  Hodges  v.  Baltimore,  etc..  R.  Co.,  (Md.), 
10  A/.  270:  Omnibus  R.  Co.  7'.  Baldwin,  (Cal.).  i  ///.  219. 
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Accord  and  Satisfaction. 

Compromise  of  claim  for  personal 
injuries  ;  executory  agreement, 
502. 
Act  of  Ood. 

Unprecedented  rainfall,  131. 
Bridge. 

Navigable  water  ;  railroad  bridge 
over.      Taking    boats    through 
draw.     Injunction,  77. 
Carriers. 

Limiution  of  liability.  Authority 
of  carrier  to  limit  his  liability  to 
particular  amount  in  case  of 
loss  due  to  negligence,  38. 
Children.  See  Parent  and  Child, 
Trespassers  on  the  Track, 
Turntables. 

Child  straying  on  track  through 
defective  gate  in  right  of  way 
fence,.  539- 

Injury  to  boy  playing  with  hand- 
car left  unguarded  opposite 
track,  537- 

Injury  to  child  playing  about  cars  ' 
left  on  gravity  railroad,  538.       | 

Injury  to  boys  riding  on  handcar 
with  permission  of  section  mas- 
ter ;    instructions ;    province  of 

Constitutional  Law.  See  Taxation. 

Death.  Constitutionality  of  stat- 
utes imposing  liability  for,  7. 

Equal  rights;  construction  of  the 
constitutional  guaranty  of,  7. 
Contractor. 

Trespass  on  land  by  subcontrac- 
tors ;  liability  of  company,  429. 
Contributory  Negligence. 

Comparative  negligence  ;  instruc- 
tions, 417. 

Custom  ;  evidence  of,  to  excuse 
contributory  negligence,  416. 

Evidence ;  direct  evidence  not 
necessary  to  show  ordinary 
care,  416. 


Contributory     Negligence Cch-- 

iinued. 

Evidence  to  prove  contributory 
negligence ;  proof  confined  to 
allegations  in  answer,  416. 

Exposure  of  person  in  attempting 
to  save  human^  life  is  not  con- 
tributory negligence,  423. 

Instructions  passing  upon  facts  ; 
question  for  jury,  416. 

Planting  crops  on  land  afterwards 
overflown,  75. 

Question  of  fact  for  jury  ;  when 
contributory  negligence  is,  417. 

Pleading ;  knowledge  by  em- 
ploye of  defect  which  caused  in- 
jury ;  sufficiency  of  plea,  415. 

Sufficiency  of  complaint  neg- 
ativing contributory  negligence; 
'allegation  of  absence  of  fault, 

Damages. 

Exemplary  damages.  Passen- 
ger carried  beyond  station  and 
compelled  to  walk  back,  98. 

Fright  and  peril  as  the  subject  of 
damages,  508. 

Personal  injuries,  damages  for, 
109. 

Excessive  damages  for  per- 
sonal injuries,  no,  215. 

Excessive  damages  ;    ppwer 

of  court  to  allow  plaintiff  to 
take  less  sum,  509. 

Exemplary  damages.     When 

allowed,  no,  509. 

Fright  and  peril,  109,  508. 

Future  consequences  of  in- 
jury ;  damages  for,  509. 

-; Injury    to  wife;    action   by 

husband  and  wife  for.  To  what 
losses  recovery  is  confined,  112. 

Loss  of  time,  109. 

Married  woman  ;    action  by, 

for  loss  of  time  and  medical  at- 
tendance, 112. 
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Damages —  Contimud. 

Personalinjaries.  Matters  which 
the  jury  may  consider  in  esti- 
mating damages.  508. 

Opening  up  old  wound,  no. 

Rain  and  suffering  ;  instruc- 
tion as  to  compensation  for, 
no. 

Proximate   consequences   of 

wrongful  act ;  what  damages 
are,  508. 

Wages     due      employe    at 

death ;  set-off  of  hospital 
charges,    510. 

DMth. 

Abatement  of  action  by  death  of 
party  ;  constitutionality  of  stat- 
ute as  applicable  to  pending  ac- 
tions, 532. 

Administrator  ;  when  representa- 
tive capacity  of  plaintiff  suffi- 
ciently appears,  531. 

Constitutionality  of  statutes  im- 
posing liability,  7. 

Contributory  negligence ;  when 
action  for  death  is  defeated  by, 
532. 

Evidence   as  to  age  of  children, 

529- 
as  to  earnings  of  deceased 

and  his  chances  for  promotion, 

529. 
as  to  grief  of  father  in  action 

for  death  of  child,  539. 

as  to  habits  of  person  killed, 

591- 
Excessive  damages  for  death,  530. 
Facts  which  jury  ma^  consider  in 

estimating     pecuniary    injury, 

529.  , 

Foreign  law  ;  action  for  death  in 
state  other  than  where  the  ac- 
tion accrued  ;  conflict  of  laws, 
516. 

Husband  ;  damages  recoverable 
by  widow  for*  death  of,  528. 

Kentucky  statute  giving  remedy 
for  death ;  construction  of. 
Who  may  sue  and  recover  pun- 
itive damages,  8. 

Parent  and  child  ;  action  by  father 
as  administrator  of  minor  child; 
emancipation  of  child,  531. 

Action  by  father  for  death  of 

minor  son,  531. 

Contributory  negligence  of 

father  or  son  ;  consent  to  em- 
ployment of  minor,  531. 

Dependency  of  mother  upon 

child  who  was  killed,  530. 
Pleading  in  action  by  parents 


Death—  Continued. 

for  death  of  child,  530. 

Parent  and  child.  Right  of  mar- 
ried daughter  and  adult  soa  10 
sue  for  death  of  father,  531. 

Pecuniary  injury  ;  necessity  for 
alleging  and  showing,  in  actioa 
for  death,  14. 

sustained  as  measure  of  dam- 
ages. 528. 

Release  of  right  of  action  by  in- 
jured party  prior  to  his  death. 
15. 

Separate  causes  of  action  for 
death.     Pleadings,  16. 

Statute  authorizing  recovery  for 
death  caused  by  gross  negli- 
gence of  employe ;  instruction, 
446. 

Survival  of  action  f6r  injury  not 
resulting  in  instant  death,  532. 

Widow  or  next  of  kin  ;  necessity 
for  existence  of,  in  action  by  ad- 
ministrator^ 531.    . 

Wilfulness  of  injury  not  to  be  con- 
sidered, 529. 
Svidenoe. 

Contributory  negligence  ;  compe- 
tency of  employe  to  testify  that 
he  acted  cautiously,  416. 

evidence  to  prove ;  proof  con- 
fined to  allegations  in  answer. 
416. 

Custom  ;  evidence  0/  to  excuse 
contributory  negligence,  416. 

of  company  to  send  out  train 

in  charge  of  conductor  ;   evi- 
dence as  to,  445. 

Defective  appliances  ;  evidence  as 
to  condition  of,  after  accident. 
219. 

Defective  condition  of  company's 
rolling  stock  generally,  230. 

Defective  condition  of  railroad  at 
other  places  than  place  of  acci- 
dent, 154. 

Embankment  obstructing  flow. 
Evidence  as  to  injury  to  other 
land  by  flood,  74. 

Good  reputation  of  employe  ;  evi. 
dence  to  show  absence  of  con- 
tributory  negligence,  416. 

Incompetency  of  fellow  servant; 
evidence  which  is  admissible  to 
show,  274. 

Officers  of  railroad ;  evidence  to 
show  that  certain  persons  were, 
86. 

Opinion  evidence  as  to  proper 
construction  of  railroad,  131. 

as  to  whether  ice  on  track 
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Bvidenoe—  Contin  ucd, 

was  struck  by  engine,  135. 

Opinion  evidence  as  to  whether 
inspectors  would  have  discov- 
ered defect  in  freight  car,  220. 

Expert  testimony  as  to  prop- 
er construction  of  railroad  ap- 
pliances,  244. 

of  witness  as  to  safety  of  ap- 

.  pliances.  Competency  of  wit- 
ness, 219. 

of     witnesses     comparing 

roughness  of  defendant's  track 
with  other  roads,  154. 

Personal  injuries.  Acquisition  of 
opium  habit  owing  to  injuries 
received,  iii. 

Amount  plaintiff  was  earning 

at  time  of  injury,  iii. 

Carlisle  tables;  admissibility 

of,  511. 

Declarations  as  part  of  res 

gestae,  510. 

Doctor's  bill  in  evidence,  511. 

Evidence     as    to      whether 

plaintiff  called  physician,  iii. 

Expenses  incurred,  511. 

Expressions  of  pain  ;  admis- 
sibility of  evidence  as  to,  510. 

Extent  of  injuries  ;  evidence  | 

of  medical  experts  to  show,  511. 

Feigned  injury.     Evidence  of 

plaintiff's  declaration,  112. 

Feigned  injury.     Opinion  of 

expert  as  to  simulation,  112. 

Medical  expert.  Surgical  op- 
eration,  III. 

Medical    expert.       Use    of 

medical  work  on  cross-examina- 
tion, III. 

Number  and  ages  of  plain- 
tiff's children,  510. 

Physical  condition  ;  allega- 
tions as  to.  Evidence  as  to  in- 
capacity to  marry,  iii. 

refusal  of  master  to  employ 

plaintiff  after  injury,  510. 

Testimony  of  plaintiff  as  to 

permanence  of  injury,  11. 

Value  of  child's  services,  511. 

Repairs  and  improvements  after 
accident ;  evidence  of,  151. 

Speed  of  train;  competency  of 
witness  to  testify  as  to,  99. 

Statement  by  employe  as  to  cause 
of  accident;  admission  of  fault; 
res  gestae,  414. 

Child  straying  on   track  through 
defective  gate  in  right  of  way 
fence,  539- 
48  A.  &  E.  R.  Cas.— 45 


Fires. 

Evidence  as  to  occurrence  of  fires 
and  admission  of  sparks  on 
other  occasions,  30. 
'  Presumption  of  negligence  in 
actions  for  the  destruction  of 
property  by  fire,  30. 
Forfeiture. 

Failure  to  construct  road;  forfeit- 
ure   of  railroad  franchise  by, 
702. 
Receiver;  power  of  court  to  ap- 
point,   in   adjudging  forfeiture 
of  franchises,  682. 
:  Franchiae,  See  Forfeiture. 
Husband  and  Wife. 
I         Action  for  injury  to  wife.     Dam- 
I  ages.    See  Damages. 

Iiand  Ghrants. 

Taxation.      When   railroad   land 
grants  become  taxable,  655. 
Iiease. 

Defective  condition  of  roadbed  of 
leased  road.     Injury  to  servant, 
137. 
Iiibel. 

Dismissal  of  employes;    publica- 
tion of  offenses,  115. 
MalioiouB  Prosecution. 

Authority  of  manager  of   railroad 
to  institute  prosecution  for  per- 
jury, 85. 
Want  of  probable  cause.     Actual 
damages,  85. 

Station;  mandamus  to  compel  rail- 
road company  to  establish  and 
maintain,  490. 
Married   Women.      See    Damages, 

Personal  Injuries. 

Master  and  Servant. 

Injuries  Generally. 

Car  repairer;  measure  of  care 
owed  by  company  to.  436. 

Conductor  on  coal  train  on  grav- 
ity road;  injury  to,  443. 

Death  caused  by  gross  negligence 
of  employe:  statute  authorizing 
recovery  for;  instruction,  446. 

Defective  bridge.  .  Injury  to  em- 
ployes caused  by  defective 
bridge;  violent  floods,  131. 

Employe  killed  by  engine  of 
company;  sufficiency  of  decla- 
ration; variance;  when  verdict 
should  be  set  aside,  446. 

Employe  standing  on  track  in 
discharge  of  his  duty  and  struck 
by  approaching  train;  wilful 
negligence,  443. 

Evidence  as  to  which  of  two  corn- 
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Master  and  Servant. 

Injuries  Generally— Oh aViim'</. 
panics   was    employer    of    in- 
jured servant,  447. 

Evidence  to  show  which  of  two 
companies  was  liable  for  in- 
juries; time  checks  made  oat 
in  defendant's  name,  447. 

Exemption  from  liability  for  in- 
juries caused  by  servant's  neg- 
ligence; validity  of  contract 
stipulating  for,  442. 

Injury  to  boys  riding  on  hand- 
car with  permission  of  section 
master;  instructions;  province 
of  jury,  382. 

'Laborer  crushed  between  car  and 
embankment.  443. 

Negligence  of  company  in  cross- 
ing another  road  on  which  train 
is  approaching.  445. 

Person  not  an  employe;  injury  to, 
about  a  railroad;  Pennsylva- 
nia statute,  446. 

Release  of  claims  for  injuries; 
employe  receiving  money  from 
relief  association,  500. 

Running  engine  at  dangerous 
speed;  evidence  as  to  town  or- 
dinance, 445. 

Running  water  train  without 
conductor;  evidence  of  custom 
to  send  out  train  in  charge  of 
conductor,  445. 

Running  water  train  without 
conductor;  injury  to  fireman; 
knowledge  of  danger,  445. 

Section  hands;  duty  owed  by 
company  to; ordinary  care,  446. 

Substitute  hired  by  employe;  in- 
jury to;  evidence  as  to  private 
instructions,  446. 

Third  person  assisting  employes; 
injury  to;  liability  of  company, 
446. 
Defective  Track  and  Roadbed. 

Accumulation  of  water  causing 
track  to  sink.  Evidence  of 
negligence,  131. 

Action  for  death  of  brakeman. 
Pefectlve  track  and  improper 
loading  of  cars.  Variance. 
Instructions,   137. 

Brakeman  catching  foot  between 
rails  and  run  over.  Evidence. 
Experiments.  Instruction  as 
to  negligence  in  care  of  switch 
and  moving  train,  153. 

injured  by   catching  his  foot. 

between    tie    and    switch    rod 
152. 


ICaster  and  Servant. 

Defective  Track  and  Roadbed— 
Continued. 
Brakeman    injured    by   stepping 
on  clinker   while  coupliag  cars, 

153. 

Car  coupler  catching  foot  in  de- 
fective track;  sufficiency  of 
complaint,  444. 

Cattle  guard  near  track  striking 
brakeman.  Knowledge  of  de- 
fect, 169. 

Coal  piled  near  track;  injury 
caused  by.  Defect  in  the  "  con- 
dition of  the  ways,"  170. 

Collision  with  animals.  Failure 
of  company  to  erect  proper 
cattle  guards,  137. 

Dead  block;  train  running  off 
track  on  wharf  owing  to  absence 
of,  136. 

Duty  of  company  to  keep  road  in 
repair.      Reasonable  diligence, 

131- 

Erections  and  obstructions  at  side 
of  track;  injuries  to  employes 
coming  in  contact  with,  while 
on  trains,  168. 

Evidence;  admissibility  of  expert 
testimony  as  to  proper  con- 
struction of  railroad  appliances, 
244. 

as  to  defective   condition  of 

road  at  other  places,  154. 

of  repairs  and  improvements 

on  track  after  accident,  151. 

Ice  on  track.  Derailment  of  en- 
gine. Injury  to  servant. 
Opinion  evidence,  135. 

Stream  of  water  overflowing 

track.  Negligence  of  company 
in  patroHng,  136. 

Leased  railroad;  defective  condi- 
tion of  roadbed  of,  137. 

Liability  of  company  allowing 
track  to  become  out  of  repair. 
Instructions,  137. 

Opinion  evidence  as  to  proper 
construction  of  road,  131. 

Projecting  rock  at  side  of  track. 
Negligence  of  conductor  in  or- 
dering brakeman  to  ascend  car 
at  point  of  defect.  Pleading. 
170. 

at    side    of    track     striking 

brakeman.  Sufficiency  of  alle- 
gation in  complaint,  170. 

Projections  alongside  of  track 
liable  to  strike  brakeman  as- 
cending and  descending  cars. 
Liability  of  company,  x68. 
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llaster  and  Servant. 
.Depectivk  Track  and  Roadbed— 
— Continued, 

Reopening  of  abandoned  switch; 
absence  of  lights,  445. 

Rock  falling  on  track.  Negli- 
gence of  track  walker,  136. 

Roof  of  freight  depot;  brakeman 
knocked  off  car  by,  181. 

Rotten  ties;  injuries  caused  by. 
Derailment  of  engine,  136.   , 

Rough  and  uneven  track;  injury 
caused  by.  Opinion  of  wit- 
nesses.    Comparisons,  154. 

Roughness  of  track;  car  coupler 
injured  owing  to,  154. 

Slanting  track;  injury  to  servant 
owing  to,  444. 

Sleepers  piled  near  track;  brake- 
roan  struck  by.  Negligence  of 
section  master  in  supervising 
track,  169. 

Snow  and  ice  on  and  near  track; 
injury    to  employe   caused   by, 

Split  rail;  derailment  caused  by. 
Notice  of  latent  defect,  136. 

Split  tie;  switchman  catching  his 
foot  in,  and  run  over  and  killed. 
Sufficiency  of  complaint,  152. 

Switches  without  lights,  137. 

Switch  stand  at  side  of  track 
knocking  switchman  off  track. 
Evidence  of  negligence,  170. 

Tree  falling  across  track.  Wilful 
neglect,    136. 

Tunnel;  brakeman  struck  while 
passing  through,  on  top  of  car. 
Negligence  of  company,  181. 

Unblocked  frog;  brakeman's 
foot  caught  in.  Liability  of 
company.  Notice  of  defect, 
15a. 

Unblocked  rails  and  frogs;  in- 
jury to  employe  caused  by,  152. 

Unguarded  frog;  statutory  lia- 
bility of  company;  contributory 
negligence  of  employe,  391. 

Washout  of  track;    injury  caused 
by.      Unprecedented     rainfall. 
Act  of  God,  131. 
Machinery  and  Appliances. 

Brake  defective.  Negligence  of 
company.  Sufficiency  of  com- 
plaint, 200. 

Brake  rod;  flaw  in,  which  might 
have  been  discovered.  Evi- 
dence. 201. 

negligence    of    company    in 

failing     to  discover  defect   in, 
201. 


Master  and  Seirvant. 
Machinery  and   Appliances — CVw- 
tinued. 
Brake  shaft  defective.      Inspec- 
tion.    Evidence    of  negligience, 
200. 
"Burden  of  proof  where   injury   is 
caused  by  defective  appliances, 

2J8. 

Car  defective.  Allegation  as  to 
defendant's  knowledge  of  defect, 
223. 

Improbable  evidence  of  plaintiff. 
Prejudice  of  jury,  223. 

Car  improperly  loaded;  injury  to 
employe  walking  over.  205; 

Car  platform  defective.  Liability 
of  company.      Instruction,  224. 

Coupling  apparatus.  Defective 
drawbar,  193. 

Defective  pin  in  drawhead  of 

streetcar.    Injury  to  driver,  194. 

Duty  of  company  to  furnish 

cars  that  may  be  coupled  with  a 
stick,  194. 

Failure  of  company  to  fur- 
nish suitable  links.  Drawheads 
of  unequal  height,  194. 

Use  of  switch  rope  for  coup- 
ling cars,  194.  * 

Defective  tools;  liability  of  com- 
pany furnishing.  Notice  of  de- 
fects, 217. 

Defective  trestle  ;  injury  to  ser- 
vant working  on,  444. 

Degree  of  care  required  in  fur- 
nishing appliances,  216. 

Derailment  of  car.  Inspection.* 
Evidence  of  negligence,  224. 

Dirt  plow  falling  from  gravel 
train  causing  injury  to  em- 
ploye. Evidence  of  negligence, 
205. 

Duty  and  liability  of  railroad 
company  in  furnishing  ma- 
chinery and  appliances  for  use 
of  employes,  215. 

Duty  of  company  to  provide  safe 
macninery.     Instruction,    215. 

Engine  used  without  cow  catcher. 
Derailment  in  striking  animal, 
223. 

Evidence  as  to  condition  bf  ap- 
pliances after  accident,  219. 

as  to  substitution  of  new  ap- 
pliances after  accident,  ii8. 

of  defective  condition  of  com- 

^  pany's  rolling  stock  generally, 
220. 

Explosion  of  boiler.  Complaint. 
Evidence,  223. 
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Master  and  Servant. 
Machinery  and    Appliances — Con- 
tinutd. 

Freight  cars  ;  inspection  of.  De- 
fective ladder  rounds,  218. 

Handhold  on   car  defective.     La-  > 
tent  defect.     Question  for  jury, 
220. 

Improved  appliances ;  duty  of 
company  to  adopt,  217. 

Inexperienced  brakeman  ;  duty  of 
master  to  give  special  instruc- 
tions as  to  coupling  cars,  442. 

Injury  to  caf  coupler  owing  to 
defective  apparatus,  1^3. 

Injury  to  employes  owing  to  de- 
fects in  cars  of  other  companies, 
200. 
.  Jatk  screw  ;  defective  chain  at- 
tached.- Evidence  of  negli- 
gence 223.- 

Jaw  strap  absent  from  car.  Ques- 
tion for  jury,  223. 

Latent  defects  ;  liability  of  com- 
pany for,  217. 

Lamp  furnished  employe  defect- 
ive. Presumption  of  negli- 
gence, 222. 

Length  of  time  defect  existed  be- 
fore accident,  218. 

Opinion  evidence  as  to  safety  of 
appliances.  Competency  of 
witness,  219. 

as    to    whether    inspectors 

would   have  discovered  defect, 

220. 

Repairs.  Reasonable  time  to  re- 
pair defects,  218. 

Shunting     apparatus     defective. 
Evidence  of  negligence.     Var- 
iance, 224. 
"Swage"    defective.       Injury    to 
workman  in  shop,  222. 

Timber  used  as  a  lever ;  injury 
caused  by  breaking  of,  225. 

Unsuitable  appliance.    Machinery 
subjected    to   unusual    strain, 
218. 
Low  Bridges. 

Injuries  to  employes  caused  by 
low  overhead  bridges,  181. 

Two    companies    using  track   in 
common.       Liability    of    com- 
pany owning  track,  181. 
Risks  of  Employment. 

Car  coupler  stumbling  over  rail 
and  injured,  256. 

Cars  having  projecting  loads  ;  in- 
juries to  employes  coupling, 
264. 

Complaint  by  employe  of  defec- 


Maeter  and  Servant. 

Risks  of  Employment— Cmii'iiii^^. 

tive  appliance  ;    continuance  in 

employment,  259. 
Defective  track,  253. 
Excessive   speed    of    locomotive, 

255. 

Flagman  riding  on  footboard  of 
locomotive,  256. 

Handling  disabled  cars,  255. 

Ice  and  snow  on  end  gate  of  car, 
259. 

Injury  happening  in  execution  of 
dangerous  errand,  256. 

Mismatched  couplings  ;  to  jury 
from  continuing  use  of,  259. 

Negligent  obstruction  of  track  bf 
other  employes,  256. 

Newly  constructed  road ;  risics 
assumed  by  employes  in  ridint^ 
over,  in  construction  train,  243. 

Overhanging  rock  falling  on 
track,  254. 

Piles  of  logs  near  traclf,  2S4- 

Running  handcar  in  darkness : 
collision  with  freight  cars,  250. 

Section  foreman  injured  in  hand- 
ling rails,  257. 

Sleeping  in  caboose  standing  on 
sidetrack  and  struck  by  other 
cars,  256. 

Switchman  injured  by  defective 
drawhead  on  locomotive,  2S8. 

Switchstand  at  side  of  track 
maintained  in  a  dangerous 
manner,  254. 

Unblocked  frogs,  253. 

Use  of  defective  machinery,  25S. 

Work  not  obviously  dangerous, 
256. 

Working  on  train  with  insufficient 
number  of  employes ;  promise 
of  superintendent  to  supply  ad- 
ditional bands,  260. 
Fellow  Servants. 

Brakeman  and  employe  leavint; 
car  too  close  to  main  track,  34^- 

on  logging  train  injured  by- 
falling  of  log  from  car  ;  negli- 
gence of  fellow  trainmen,  349. 

Car    inspectors    and    brakeman, 

345. 
Car  repairer  and  switchman,  293 
. as  fellow  servant  of  eogintcr; 

different  department  limiution. 

*93.  .   ^ 
negligence    of    swilchmao 

causing  his  death  ;  question  for 

jury,  436. 
Combined   negligence  of  master 

and  fellow  servant ;  liability  for 
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XCaster  and  Servant. 

Fellow  Servants — Contintud, 

injury    to     employe    resulting 
from  ;  proximate  cause,  336. 
Conductor    as  fellow  servant   of 

other  trainbands,  344. 
and  brakemen,  345. 

backing    train    against    car 

coupler  ;  wilful  negligence,  443. 

failure  to  stop   train   while 

brakeman  was  attempting  to 
get  upon  it,  442* 

Division  superintendent  and  en- 
gineer, 345. 

Engineer  and  laborer  on  construc- 
tion train,  345. 

and  train   hands  as  fellow 

servants,  346. 

Exemption  from  liability  for  in- 
juries caused  by  servant's  neg- 
ligence ;  validity  of  contract 
stipulating  for,  442. 

Foreman  and  laborer ;  negli- 
gence in  supplying  safe  place 
to  work,  330. 

as  fellow  servant  of  laborers 

under  him,  329. 

as  fellow  servant  of  switch- 
man under  his  orders,  330. 

laborer  injured  through  neg- 
ligent order  of  ,*-  suflSciency  of 
evidence,  445. 

negligence    of,    resulting  in 

injury  to  switchman ;  question 
for  jury,  444- 

Promise  of  overseer  to  repair 

light  over  which  railroad  com- 
pany had  no  control,  331. 

Two  foremen  of  gangs  of  sec- 
tion men  as  fellow  servants, 
330. 

Incompetent  fellow  servant. 
Complaint  by  switchman  to 
yardmaster  of  foreman's  incom- 
petency ;  reliance  on  promise  of 
superior,  363. 

Engineer    allowing    fireman 

to  operate  engine,  363. 

— —  Evidence  which  is  admissible 
to  show  incompetency,  274. 

Existence    of    proper    regu- 

'  lations  ;    liability    of     master, 

363. 

Injuries  to  employes  through 

negKgence  of  incompetent  fel- 
low servant,  362. 

Knowledge  of  incompetency 

by  injured  employe  ;  instruc- 
tion, 362. 

— ^  One-armed  brakeman,  364. 

Retention    by    company    of 


Master  and  Servant. 
Fellow  Servants — Continued. 

employe  whose  acts  caused  in- 
jury to  another  ;  ratification, 
363. 

Incompetent  fellow  servant. 
Risks  assumed  by  employe 
continuing  in  master's  service 
with  knowledge  of  incompe- 
tency of  fellow  servant,  273. 

violation  of  rules  by ;  liabil- 
ity of  master,  363. 

Youthful  telegraph  operator, 

363. 

Minor  assumes  risks  of  negligence 
'of  fellow  servants,  349. 

Negligence  of  master  in  perform- 
ance of  implied  duties  delegated 
to  employe,  308. 

Roadmaster  relaying  defective 
track  and  employe  receiving  in- 
jury through  such  defect,  346. 

Rules  and  regulations  ;  failure  of 
company  to  establish  ;  injury 
to  fellow  servant  ;  instruction, 

349- 

Statutory  liability  ;  Alabama  act; 
injury  to  car  repairer  through 
negligence  of  engineer ;  vari- 
ance, 376. 

Alabama  act ;  injury  to  ser- 
vant through  negligence  of  em- 
ploye having  superintendency  ; 
suflSciency  of  complaint,  376. 

Alabama      act ;      injury    to 

switchman  through  negligence 
of  fireman  in  transmitting  sig- 
nal, 376. 

Alabama  act ;  negligence  of 

engineer  ;  evidence  as  to  fire- 
man having  charge  of  locomo- 
tive, 376. 

Alaban^a  act ;    negligence  of 

servant  having  authority  to 
command  ;  suflSciency  of  allega- 
tions, 375. 

Alabama  act ;    negligence  of 

servant  having  charge  of  loco- 
motive ;  suflSciency  of  allega- 
tions, 375. 

Alabama  act ;  risks  assumed 

by  employe  ;  instructions,  376. 

Alabama  act ;  use  of  defect- 
ive locomotive  ;  suflSciency  of 
complaint,  376. 

Georgia  act ;    employe  killed 

by  engine  of  company  ;  suffi- 
ciency of  declaration,  446. 

Georgia    statute    abrogating 

common  law  doctrine ;  con- 
struction of,  369. 
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Master  and  Bervaat. 

Ffxlow  Servants — Continued. 
Statuiory      liability.       Kentucky 
statute  ;    injury  to    conductor  ;  j 
wilful  neglect  of  engineer,  377. ' 

Kentucky  statute  authorizing  > 

action   for  loss  of  Hie  through  | 
wilful   neglect ;    negligence    of , 
conductor    causing    death     of 
brakeman,  377, 

Massachusetts  act;  negli- 
gence of  conductor  causing  in> 
jury  to  brakeman  ;  proximate 
cause,  375. 

Massachusetts  act;  negli- 
gence of  employes  in  leaving 
car  standing  in  improper  place  ; 
question  for  jury,  374. 

Massachusetts    act ;     negU. 

gence  of  person  in  charge  of 
train  placing  cars  on  track  ; 
question  for  jury,  374. 

Massachusetts      act ;      suflS- 

ciency  of  notice  to  company  of 
injury,  375- 

Massachusetts    act ;      what 

constitutes  a  "  train,"  374. 

Massachusetts      act ;     when 

conductor  has  charge  of  train  ; 
temporary  absence,  375. 

— -  Massachusetts  and  Alabama 
Employers' Liability  acts;  con- 
struction of,  373. 

Minnesota  and  Iowa  statute 

abrogating  fellow  servant  rule 
as  to  railroad  companies  ;  con- 
struction of,  366. 

stipulation   against  statutory 

liability  for  negligence  of  fellow 
servants,  377. 

Superior  servant  limitation  ;  crit- 
icism of  case  Nail  v.  Louisville 
&N.  C.  R.  Co.,  317. 
'  Switchman  as  fellow  servant  of 
train  hands  injured  through 
switchman's  negligence,  308. 

Test  of  master's  liability  where 
one  employe  is  injured  through 
negligence  of  another,  293. 

Train  dispatcher  performing  duty 
of  superintendent ;  order  to  sub- 
ordinate employe,  349. 

Yardmaster  as  fellow  servant  of 
injured  car  repairer,  293. 

as  vice  principal  of  subord- 
inate complaining  of  defective 
appliance  and  incompetent  fel- 
low servant,  330. 

CONTRIBI'TORY   NeGUGENCK. 

Brakeman      failing    to    examine 
I  brakes  before  using  them,  410. 


Master  and  Servant. 

Contributory      Negligence— Oh- 

tinued, 
Brakeman     injured     in    collision 

owing  to   his  failure  to  perform 

his  duties  and    falling  asleep. 

409. 
jumping  from  moving  train  ; 

evidence  that  he  was  only  doing 

what  was  ordinarily  done,  410. 
jumping     from     train     and 

striking  pile  of  rails,  409. 
passing      over     tender    and 

stepping  into  manhole,  409. 
stepping  from  moving  train 

to  station  platform,  410. 
Care  exacted  of  employe ;  when 

he  shQuld  leave  his  post  of  duty, 

415. 

Conductor  starting  train  while 
overdue  train  is  expected  frcmi 
opposite  direction,  409. 

Coupling  cars  ;  brakeman  coup- 
ling mismatched  cars  in  negli- 
gent manner,  394. 

brakeman     slipping  00    ice 

while  uncoupling  moving  cars. 

394- 
-^—  car    coupler    stepping    onto 

hole  in  roadbed  with  knowledge 

of  defect,  394. 
conductor      attempting     to 

couple  cars,  395. 

coupling    cars    running  ai 

high  speed,  395. 

coupling  defective  cars  ;  ev- 
idence, 395. 

coupling  moving  train  to  im- 
properly loaded  car,  412. 

employe  going  between  cars 

to  uncouple  them,  395.  • 

—  employe  twice  attempting  to 
couple  cars  having  defective  ap- 
paratus, 394. 

failure  to  use  coupling  knife 

as  required  by  contract  of  em- 
ployment, 393. 

use  of  defective  bumper,  394 

Employe  attempting  to  get  on 
pUot  of  moving  engine,  411. 

Employe  caught  between  coal 
chute  and  passing  car,  412. 

Employe  continuing  in  service 
after  discovery  of  defect,  413- 

Employe  handling  defective  cars. 
411. 

Employe  may  presume  that  em- 
ployer has  furnished  sttttable 
appliances,  414. 

Employe  on  traek  struck  by  ap- 
proaching engine,  411. 
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ICaster  and  Servant. 

Contributory      Negligence — Con- 
tinued. 

Employe  on  track  struck  by  sec- 
ond section  of  passing  train » 
411. 

Employe  walking  across  bridge 
struck  by  passing  train,  412. 

Employe   walking  from  place  of 
>  work  to  distant  point  in  order 

to  obtain  shelter,  411. 

Engineer  and  fireman  running 
train  into  yard  at  excessive 
speed  ;  collision  with  stationary 
engine,  408. 

engineer's  character ;  con- 
sideration of,  in  determining 
whether  or  not  he  was  to  blame, 
416. 

failing  to  keep  look  out  for 

obstructions,  408. 

leaning  out  of  cab  and  strik- 
ing his  head  against  a  telegraph 
pole,  408. 

looking  out  for  defects ;  care 

to  be  exercised  by,  408. 

running  into  train  at  inter- 
section of  branch  road,  407. 

running    train  after  a  rain 

storm  ;  finding  of  jury,  407. 

running    train   at  excessive 

speed  in  violation  of  rule,  407. 

Evidence ;  competency  of  employe 
to  testify  that  he  acted  cautious- 
ly. 416. 

of  employe's  good  reputation 

as  a  railroad  man,  416. 

of  statement  by  injured  em- 
ploye as  to  the  cause  of  acci- 
dent ;  admission  of  fault ;  res 
gestae,  414. 

—  to  prove  contributory  negli- 
gence ;  proof  confined  to  allega- 
tions in  answer,  416. 

Failure  of  company  to  exercise 
ordinary  care  after  disco verv  of 
servant's  peril ;  when  contribu- 
tory negligence  is  overcome  by, 

414. 

to  allege   that  employe  had 

opportunity  of  informing  him- 
self, 415. 

Fireman  off  duty  struck  by  pass- 
ing train  while  lounging  near 
track,  408. 

using  engine  with  defective 

wheel,  408. 

Flagman  going  to  sleep  and  in- 
jured in  collision,  409. 

Instruction  as  to  contributory  neg- 
ligence ;   charge   passing    upon 


Master  and  Servant.- 
Contributory       Negligence--G>/i- 
finued. 
facts  ;  question  for  jury,  416. 

Knowingly  encountering  obvious 
danger,  413. 

Knowledge  of  employe  of  defect 
which  caused  injury;  sufficiency 
of  plea,  415. 

Laborer  pushing  car  crushed  be- 
tween embankment  and  car, 
4".. 

riding  in  closed  car  passing 

by  an  opening  in    the   side  and 
falling  out,  410. 

Minor  servant ;  contributory  neg^- 
ligence  of  ;  action  by  father  to 
recover  for  his  death,  414. 

youth  of  servant  contributing 

to  his  injury  ;  deception  as  to 
age,  414. 

Mutual  fault ;  injury  caused  by 
culpable  negligence  of  party  in- 
jured, 415. 

Proximate  cause  of  injury  where 
employe  has  knowledge  of  one 
defect  and  is  ignorant  of  an- 
other, 414. 

Riding  in  dangerous  place  on  car, 

413. 

Section  foreman  loading  fish  plate 
on  defective  hand  car;  injury 
by  derailment  of  car,  383. 

Section  hands  injured  while  work- 
ing on  roadbed,  410. 

Section  man  riding  on  fiat  car  in- 
stead of  in  caboose,  410. 

Section  master  on  track  injured 
by  failure  of  company  to  stop 
second  section  of  train,  411. 

Standing  on  platform  of  car,  414. 

Standing  on  track  and  struck  by 
car  which  employe  knew  was 
switched  near  by,  413. 

Sufiliciency  of  complaint ;  negativ- 
ing contributory  negligence ; 
allegation   of  absence  of  fault, 

415. 
Unguarded  frog  ;  employe    killed 

through   his  contributory  neq^li- 

gence ;     statutory     liability    of 

company,  391. 
Use  of  tool   obviously  defective,. 

413. 
Using  machinery  with  knowledge 

of  defect,  414. 
Rules  and  Regulations. 
Car  repairer  ;  sufficiency  of  rules 

for  protection  of,  435. 
Collision   between    two. engines; 

whether  accident  was  caused  by 
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Master  and  Servant. 
Contributory       Negligence--G>w- 
tinued, 
absence  of  proper  rules,  436. 

Contributory  negligence  ;  com- 
pliance with  rule  rendered  im- 
possible, 394. 

coupling  cars  while  standing 

on   footboard   of    engine ;    evi- 
dence  as  to  rule,  393. 

evidence  of  custom  or  usage 

to  show   that  rule   was  not  im- 
perative, 393. 

injuries  arising  from  viola- 
tion of  rule ;  failure  to  aver. 
Knowledge  of  rule,  393. 

of  employe  coupling  cars  in 

disregard  of  rules,  392. 

violation    of    known    rules 

with  conductor's  consent,  394. 

violation  of  rules  which  ser- 
vant was  not  required  to  learn, 

,394. 

Fellow  servants  ;  negligence  of  ; 
failure  of  company  to  establish 
proper  rules  ;  instructions,  349. 

Negligence  of  company  in  per- 
mitting rules  to  be  violated  ;  in- 
jury to  fireman  in  collision,  436. 

Rules  for  protection  of  servant ; 
duty  of  master  to  make,  205. 
Torts  of  Servants. 

Arrest  by  station  agent  of  person 
in  waiting  room,  428. 

Assault  by  street  car  driver;  ques- 
tion  for  jury,  429. 

Child  carried  on  hand  car  by  em- 
ploye ;  liability  of  company  for 
negligence,  429. 

Exemplary  damages ;  liability  of 
company  for  on  account  of 
wrongful  acts  of  servants  ;  rati- 
fication, 428. 

Trespass  on  land  by  sub-contract- 
ors ;  liability  of  company,  429. 
Dismissal  ;  Libel. 

Liability  of  company  for  unau- 
thorized publications  by  news- 
papers as  to  discharge  of  em- 
ploye, 115. 

Libel ;    publication   of    names  of 
discharged    employes   with   of- 
fenses committed,  115. 
Negligence. 

Actionable  negligence  ;  what  con- 
stitutes, 234. 

Proximate  cause  ;  concurrent  neg- 
ligence of  two  responsible 
parties,  447. 

intervening    cause     between 

negligent  act  and  injury,  447.      \ 


Negligence—  Continued. 

Proximate   cause  ;    sufficiency  of 
I  connection    between    oegligent 

I  act  and  injury  447. 

QflOcers  and  Agenta. 
I         Authority  of  railroad  employe  t« 
i  bind  company  by  contracts  for 

I  medical  services,  506. 

Evidence  to  show  that  certain  per- 
sons  were  officers  of  railroad, 
1  86. 

I  Malicious  prosecution.  Anthori- 
ty  of  manager  of  railroad  to  In- 
stitute prosecution  for  perjury, 

85. 

Reduction  of  number  of  directors 
under  New  York  statute. 
Length  of  road.  86. 

Service  of  process  on   director  of 
railroad     company     who     had 
ceased  to  hold  office,  86. 
Parent  and  Child.    See  Death. 

Action  for  death  of  child;  evi- 
dence of  statement  as  to  cause 
of  accident ;  admission  of  fault; 
res  gestae,  414. 

Contributory  negligence  of  minor 
servant;  action  by  father  to  re- 
cover for  his  death,  414. 

Contributory  negligence  of   par- 
ents in  allowing  child  to  wander 
on  track,  590. 
Paasengera. 

Action  for  injury  to  passenger. 
Pleading.  Necessity  for  set- 
ting out  facts,  100. 

Carrier's  negligence  in  causing 
collision  not  imputed  to  pas- 
senger, 91. 

Collision  at  crossing  resulting  in 
injury  to  passenger.  Duty  of 
company  to  give  signals,  100. 

between  trains  causing  in- 
jury to  passenger.  Caboose  of 
freight  train  becoming  de- 
tached, 98. 

of  street  car  with  other  ve- 
hicle; injury  to  passengers  in 
street  car,  49. 

of  train  with  cow  resulting  in 

injury  to  passenger.     Presump- 
tion of  negligence,  99. 

Coupling  cars  on  mixed  train 
causing  injury  to  passenger. 
Instruction  as  to  care  and  skill, 
100. 

Degree  of  care  required  in   hand- 
ling engine.     Instruction,  100. 
-  Evidence    as   to    speed    of  train. 
Competency  of  witness,  99. 

Free  pass;    injury    to    passenger 
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Passengers—  Continued, 

riding  on.  Carrier's  liability 
for  negligence,  97. 

Freight  train.  Degree  of  care  re- 
quired of  company,  100. 

Instruction  referring  to  "Negli- 
gence of  Defendant,"  100. 

Passenger  carried  beyond  station 
and  compelled  to  walk  back. 
Exemplary  damages,  98. 

Starting  train  while  passengers 
are  getting  on.  Injury  to  child- 
ren, 99. 

Street  railway.  Boy  pushed  off 
platform  by  passengers,  61. 

Boy  riding  on  front  platform. 

Negligence  of  company.  Ques- 
tion for  jury,  61. 

Contributory  negligence. 

Alighting  from  moving  car,  55. 

Contributory  negligence. 

Alighting  from  or  getting  on 
moving  car.  Defective  car 
step,  55. 

Contributory         negligence. 

Boy  jumping  from  one  car  and 
run  over  by  car  on  another 
track,  55. 

Contributory  negligence. 

Injury  to  boy  knocked  off  plat- 
form, 55. 

Contributory  negligence. 

Injury  while  boarding  moving 
electric  street  car.  Care  ques- 
tion for  jury,  55. 

Contributory  negligence. 

Instructions  as  to  effect  of  de- 
fendant's gross   negligence,  56. 

Contributory     negligence  of 

passengers  on  street  cars,  55. 

Contributory  negligence. 

Riding  on  platform,  55. 

Driver  starting  car;  negli- 
gence of,  60. 

Duty  of  street    car    driver; 

instructions  as  to,  60. 

Front  platform,  duty  of  street 

railway  company  to  provide 
guard  for,  55. 

Injury  while  alighting  from 

cable  car.  Sudden  starting. 
Question  for  jury,  61. 

Passenger  coming  in  contact 

with  post  near  track,  50. 

Passenger    falling  off  front 

platform  of  car.  Evidence  of 
negligence,  60. 

Passenger  on  street  car  com- 
ing in  contact  with  truck  in 
street,  49. 

Railroad  crossing.      Passen- 


Fassengers—  Contin  tied. 

ger  injured  while  fleeing  from 
probable  danger,  61. 

Sudden     starting     of    car    while 
passenger     is       boarding    it. 
Contributory  negligence,  60. 
Personal  Ii^uries.      See   Damages; 

Death,  Evidence;  Release. 
Receivers. 

Action  for  personal  injuries  sus- 
tained before  appointment  of 
receiver,  673. 

Appointment  by  state  court  after 
appointment  has  been  made  by 
federal  .court,  682. 

Power  of   court    to  appoint 

receiver  in  adjudging  forfeiture 
of  corporate  franchises,  682. 

Who  will  not   be    appointed 

receiver,  682. 

Certificates;  estoppel  of  purchase 
at  foreclosure  sale  to  deny  val- 
idity, 664. 

intervention  by    holders   of. 

Admission   of   their  invalidity. 
Premature  suit.  Parties,  664. 

Foreclosure  sale.  Assumption  of 
liabilities  by  purchaser.  Al- 
lowance of  demands  against  re- 
ceiver, 682. 

Jurisdiction  of  federal  court. 
Controversy  over  rolling  stock 
retained  by  receiver.  Citizen- 
ship of  parties,  682. 

Levy  of  attachment  on  property 
after  appointment  of  receiver, 
674. 

Liability  of  company  on  cause  of 
action  which  accrued  against 
receiver,  673. 

Liability  of  receiver  for  injuries 
resulting  from  defective  track. 
Action  for  death.  Texas 
statute,  673. 

of  receiver  on  prior  con- 
tracts of  company,  673. 

Overflow;  action  against  receiver 
for,  75. 

Payment  of  claims.  Construction 
of  term  **  wages  of  employes." 
Services  of  counsel  not  included, 
681. 

Power  of  receiver  to  purchase  on 
credit,  681. 

Priorities.  Order  giving  priority 
to  claim  after  sale  of  road. 
Right  of  purchaser  to  appeal, 
681. 

Priority  of  claims  for  ser- 
vices by  attorney  on  behalf  of 
receiver,  681. 
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Beceivers —  Cottti$iued, 

Purchase  of  rolling   stock  by    re- 
ceiver, 681. 


Action  for  death.  Release  of 
right  of  action  by  party  prior  to 
his  death.  15. 

Employe  receiving  money  from 
relief  association,  50a 

Personal  injuries;  action  by  mi- 
nor after  execution  of  release; 
value  of  artificial  limb  as  a  set> 
off,  502. 

compromise  of  claim;  accord 

and      satisfaction;      executory 
agreement,  503. 

Effect  of  release,  45. 

failure  of  employe  to  read  re- 
ceipt releasing  company  from 
liability,  501. 

Release  executed  by  em- 
ploye; want  of  consideration, 
501. 

Release    obtained      without 

consent  of  plaintiff's  counsel,  45. 

Release     of    claims    against 

railroad  companies  on  account 
of,  42. 

Release  of   one  corporation, 

when  not  a  release  of  corpora- 
tion sued,  502. 

Release   procured  by  fraud, 

misrepresentations     or    undue 
influence,  43. 

Release  signed  by  incapaci- 
tated person,  42. 

Settlement      of       employe's 

claim;  agreement  to  give  em- 
ployment, 502. 

Validity  of  release  generally, 

42. 
Street  Bailways.    See  Passengers. 

Assault  by  street  car  driver; 
question  for  jury,  429. 

Assessment    of     street      railway 
company  for  paving  street,  640. 
Tucfttion. 

Aid  bonds;  taxation  of  railroad  to 
pay,  639. 

Assessment.  County  levy  on 
railroad  property;  construction 
of  Virginia  statute,  648. 

Description     of    railroad   in 

tax  lists;  sufficiency  of,  641. 

Lands     assessable     by     the 

state  and   lands   assessable   by 
local  authorities,  647. 

**  Railroad  track;"  what  con- 
stitutes, which  must  be  as- 
sessed by  state  board,  645. 

' What    property    of    railroad 


Taxation— CV/i////i/^t/. 

company  is  assessable  by  state 
and  what  by   local  authorities, 

645. 

Benefit  to  person  or  property 
taxed  not  essential  to  constitu- 
tionality of  tax,  609. 

Collection  of  taxes  against  rail- 
road; action  by  thcsUte,  641. 

Delinquent  taxes;  lien  of  state 
for;  failure  of  auditor  general 
to  commence  proceedings  for 
collection,  641. 

Equality  and  uniformity.  Dis- 
crimination between  different 
railroads,  620. 

Exemption.  Grain      elevator 

owned  by   union  station  com- 
pany. 654. 

Impairment  of    contract  for 

exemption  made  by  state,  655. 

Land  grants  become  Usa- 
ble, when,  655. 

Land  not  used  in  operating 

railroad,  654. 

Outlying  and  detached  lands 

not  included,  654, 

Outlying  property,  when  ex- 
empt, 654. 

Power  to  grant  railroad  com- 
panies exemption  from  taxa- 
tion, 654. 

Property  used   for  "railway 

purposes."      Land     rented  to 
another  company.  654. 

Test    of     exemption;    non- 

user   of    lands    at  time  of  tax 
sale,  654. 

Unequal  taxation;  exempt- 
ion of  lands  held  by  railroad 
company  for  sale,  655. 

What    property    is    exempt 

from  taxation,  654. 

Gross  receipts  of  company  leas- 
ing or  operating  another  road; 
taxation  of.  What  constitutes 
gross  receipts.     Tolls,  639. 

Injunction.  Ditch  assessment; 
levy  against  railroad,  640. 

Unconstitutional  tax;  injunc- 
tion against  collection  of,  630. 

Illegal  tax;  recovery  of,  by 

purchaser  at    foreclosure  sale; 
estoppel,  641. 

Interstate  commerce.  Capital  in- 
vested in  equipment  partiailf 
used  outside  of  state;  taxation 
of,  609. 

Interest    in   railroad  wholly 

without  Slate  ;  taxation  of- rail- 
road on,  009. 
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Tnxation—  Continued, 

Interstate  commerce.  License 
tax  on  express  companies  as  a 
regulation  of  commerce,  619. 

Securities  of   railroad  lying 

partially  without  state  ;  taxation 
of,  609. 

Transportation     companies ; 

when  taxation  of,  constitutes  a 
regulation  of  interstate  com- 
merce, 609. 

Sale  of  railroad  property  ;  lien  of 
sute  for  taxes  due  from  vendor 
company,  641. 

Securities  ;  taxation  of  ;  deduction 
of  cash  on  hand,  639. 

Special  assessment.  Ditch  assess- 
ment ;  levy  of,  against  railroad; 
injunction,  640. 

Drainage  benefits  ;  assess- 
ment of  railroad  for,  640. 

Local  improvements  ;  assess- 
ment of  railroad  for  construction 
of  turnpike,  640. 

on   railroad  property  ;  when 

considered  an  assessment  on 
right  of  way,  640. 

Street  railway  ;   assessment 

of.  for  paving  streets,  640. 

TreepasserB  on  the  Traak. 

Action  for   injury  to  trespasser  ; 

sufficiency  of  complaint,  564. 
Child.     Evidence  as  to  how   far 

child    can    be    seen    on    track, 

564. 

failure  of  engineer  to  take 

precautions  after  seeing  child  on 
.track,  564. 

injury  to ;  conflicting  or  mis- 
leading instructions,  563. 

injury  to;  failure  to  main- 
tain fence,  563. 

Contributory  negligence.  Boy 
crossing  track  just  after  passage 
of  train  and  killed  by  engine 
following  it,  588. 

Boy  stepping  from  one  track 

to  another  without  looking  for 
train,  587. 

no  defense  where  conduct  of 

engineer  was  reckless,  591. 

of  trespasser  on  track,  586. 

Crossing  track  at  unfre- 
quented place  ;  backing  of 
train,  589. 

Deaf    man  ;     negligence    of 

engineer,  590. 

Deaf  person  walking  towards 

approaching  train,  587. 

Evidence  as  to  habits  of  per- 
son killed,  591. 


TrespasserB  on  Track— C<?»/»ffi^//. 
Contributory   negligence.     Going 

on   trestle  when  train   is  due, 

588. 
^Irrelevancy  of  charge  as  to 

contributory  negligence,  591. 
Parent    allowing    child      to 

wander  on  track,  590. 
Person    stepping    from .  one 

track  to  another  and  run  over, 

586. 
Person     walking    on    track 

through  long  cut,  586. 

Proof  of  negligence;    when 

sufficient  to  overcome  defense 
of  contributory  negligence,  591. 

Standing   be;tween   platform 

and  track  while  train  passes, 
589. 

Walking    along    track    with 

knowledge  that  train  is  ap. 
proaching,  589. 

Walking    on    track    without 

looking  for  tra:n,  588. 

Woman  crossing  trestle,  588. 

Duty  owed  by  company  to  tres- 
passer on  track,  561. 

Engineer  may  presume  that  tres- 
passer will  ^ave  track,  561. 

Evidence;  declarations  of  engineer 
after  accident,  564. 

of  custom  of  people  to  walk 

on  track,  56a 

Injury  in  company's  yard  ;  public 
right  of  way  ;  admissibility  of 
deed  in  evidence,  561. 

Injury  to  person  in  building 
erected  on  right  of  way  without 
authority  ;  Massachusetts  stat- 
ute, 564. 

Injury  to  persons  standing  be- 
tween tracks  in  company's 
yard,  562. 

Injury  to  trespasser  on  Sunday, 
562. 

Licensee  on  track  ;  injury  to  ;  suf- 
ficiency of  precautions  taken  by 
engineer,  560. 

Negligence  in  not  stopping  train 
after  seeing  trespasser;  evi- 
dence, 561. 

Persons  accustomed  to  cross 
track  with  permission  of  com- 
pany ;  injury  to,  560. 

Persons  riding  on  track  on  veloci- 
pede ;  license  and  acquiescence 
of  company,  560. 

Persons  using  track  with  com. 
pany's  knowledge  and  acquies- 
cence ;  duty  of  company  to  ;  in- 
structions, 559. 
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Tespftssers  on  Trmdk— 'Continue J. 

Persons  working  on  building  in 
narrow  space  between  it  and 
railroad  track  ;  injury  to«  562. 

Signal  for  crossing,  failure  to  give; 
trespasser  cannot  take  advan- 
tage of,  562. 
**  Staking"  cars  resulting  in  injury 
to  persons  on  track  ;  evidence 
as  to  ignorance  of  practice,  562. 

Statutory  precautions ;  running 
train  with  engine  in  the  rear, 
562. 

Sunday  ;  injury  to  trespasser  on. 
562. 

Train  derailed  and  run  into  ad- 
joining building,  564. 

Use  of  company's  yard  by  public  ; 
license  to  crawl  under  cars,  561. 

Who  are  trespassers :  persons 
walking  on  track  without  objec- 
tion. 559. 

use  of  track  with  company's 

permission,  559. 
Trial. 

Misconduct  of  counsel  in  address* 
ing  jury  ;  new  trial  on  account 
of,  215,  407. 

Surgical  examination  of    plaint- 
iff's person  in  action  for  per- 
sonal injuries,  495. 
Turntables. 

Injuries  to  children  playing  upon 
railroad  turntable,  545. 

Liability  of  railroad  company  for 
injuries    to     children     playing 
upon  turntables,  535. 
United  SUtee  Courte. 

Jurisdiction.      Controversy    over 
rolling    stock    retained    by  re- 
ceiver.   Citizenship  of  parties, 
682. 
Ventie. 

Action  for  personal  injuries;  venae 
of,  511. 
Waters  and  Water  Courses. 

Contributory  negligence  in  plant- 
ing crops  on   land  afterwards 


Water    and  Water  Courses— Cm- 
tinufd. 
overflown,  75. 

Culverts  in  embankment ;  duty  of 
company  to  construct.  Texas 
statute,  74. 

Damages  for  injury  caused  by 
flooding  land,  74. 
V  Diversion  of  water  coarse  by  fill- 
ing up  spring  and  constroaion 
of  ditch.  Mandatory  injonc- 
tion,  75. 

Diversion  of  water  course.  Re- 
covery for  loss  of  water  power 
by  owner  of  suitable  mill  site, 

75. 

Embankment  obstrncting  flow. 
Evidence  as  to  injury  to  other 
land  by  flood,  74. 

Opinion  of  witnesses  as  to 

effect  of  embankment,  73. 

Flooding  land.  Acquisition  of 
right  by  prescription,  8a 

with  surface  water  and  over- 
flow from  streams,  liability  of 
railroad  company,  72. 

Land  protected  from  tide  water 
by  railway  roadbed.  Removal 
of  structure.   Flooding  land,  74. 

Overflow  ;  right  of  purchaser  of 
property  adjacent  to  railroad  to 
recover  damages  for,  73. 

Receiver ;  action  against,  for  over- 
flow. 75. 

Right  of  railroad  to  take  water 
from  stream.  Injurj  to  ripar- 
ian owners,  76. 

Stagnant  w,ater  ;  liability  of  cosi- 
pany  collecting.  Action  for 
nuisance,  75. 

Surface  water  ;  action  for  caosiag 
overflow  of.  Statute  of  limiu- 
tions,  62. 

Backing    up.    Recovery  'for 

permanent    injury,     whea   al- 
lowed, 74. 
Words  and  Phrases. 
**  Condition  of  the  ways,"  17a 
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NOTB.— The  mode  of  citing  the  American  and  English  Railroad  Cases  is  as 
follows : 

48  Am.  &  £ng.  R.  Cas. 


This  index  contains  references  to  both  the  decisions  and  the  notes. 


ACCORD  AND  SATISFACTION. 
Compromise  of  claim  for  personal 
injuries  ;  executory  agreement, 
502  n. 
ACTION. 

Fright  as  a  cause  of  action.     See 
Damages. 
ACT  OF  GOD. 

Unprecedented  rainfall,  131  n. 
ADMINISTRATOR.    See  Death. 
AGENTS.    See  Officers  and  Agents. 
ANIMALS. 

Liability  of  receiver    for  double 
damages.    See  Receiver. 
ASSAULT.      See   Master  and    Ser- 
vant, Torts  of  Servants, 
ARREST.    See  Master  and  Servant, 

Torts  of  Servants, 
ATTACHMENT.    See  Receiver. 
ATTORNEYS. 

Misconduct  of  counsel ;  remarks 

to  jury.  See  Trial. 
Compensation  ;  in  action  against 
railroad  company  for,  refusal  of 
court  to  charge  that  wealth  of 
parties  should  not  influence 
▼erdict,  held  not  erroneous. 
International  &  G.  N.  R.  Co.  v. 
Clark  (Tex.).  81. 

Lessee  company  held  liable 

for    services  of  attorneys   em- 

Sloyed  by  lessor.     International 
:  G.  N.  R.  Co.  V,  Clark  (Tex.), 
81. 

• Opinion   of  expert  witness  ; 

not  error  for  court  to  refuse  to 
•harge  that  jnrv  were  not  bound 
by  it.  International  &  G.  N.  R. 
Co.  V.  Clark  (Tex.),  81. 
BONDS.  See  Receivers. 
BRAKES.  See  Negligence  ;  Master 
and  Servant. 


BRIDGES. 

Injury  to  employes  on  account  of 
defective  bridges.  See  Master 
and  Servant. 

Navigable  water ;  railroad  bridge 
over  ;  taking  boats  through 
draw  ;  injunction,  77  n. 

Railroad    track    cutting    off    bay 
from  river;  duty  of  company  to 
construct  drawbridge,  77  ». 
CARRIERS. 

Limitation  of  liability.  Authority 
of  carrier  to  limit  his  liability 
to  particular  amounts  in  case  of 
loss  due  to  negligence,  38  n. 

Carrier    and     shipper    may 

agree  as  to  value  of  thing  car- 
ried in  case  of  loss  owing  to 
negligence.  Such  agreement  is 
binding.  Ballou  v.  Earle  (R.  I.), 
31. 

carrier  may  stipulate  for,  but 

cannot  exempt  himself  from 
consequences  of  negligence. 
Ballou  V,  Earle  (R.  I.),  31. 

— -  to  particular  amount  is  estab- 
lished by  acceptance  by  shipper 
of  receipt  containing  stipulation. 
Ballou  V.  Earle  (R.  I.),  31. 
CATTLE  GUARDS. 

Injury    to    employe    struck     by 
•*  wing  fences."      See   Master 
and  Servant. 
CHANCERY. 

Preservation  of  property  in  chan- 
cery.    See  Receivers. 
CHARTER.    See  Forfeiture. 
CHILDREN.      See  Death  ;    Parent 
and  Child  ;  Passengers. 
/     Child  straying  on  track  through 
defective  gate  in  right  of  way 
fence,  539  n. 
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Injury  to  boy  playing  with  hand 
car  left  unguarded  opposite 
track.  537  H. 

Injury  to  boys  riding  on  hand  car 
with  permission  of  section  mas- 
ter ;  instructions ;  province  of 
jury.  382  n. 

Injury  to  child  playing  about  cars 
left  on  gravity  railroad,  538  «. 

Injury  to  children  on  turntable. 
See  Turntable. 

Injury   to     children     trespassing 
on  track.     See  Trespassers  on 
Track. 
COLLISION.     See   Passengers,   Gm- 

erailv. 
COMPARATIVE         NEGLIGENCE. 
See  CoNTRiBrroRY  Negligence. 
CONFLICT  OF  LAWS.     See  Death. 
CONSTITUTIONAL  LAW. 

Death  ;  validity  of  statute  impos- 
ing liability,  see  Death. 

Equal  rights  :  construction  of  the 
constitutional  guaranty  of,  7  w. 

Exemption  from  taxation  ;  ultra 
vires  act  of  county  court.  See 
TA.XATlt>N,  Exemption, 

Persons  ;  private  corporations  are, 
within  meaning  of  fourteenth 
amendment  to  U.  S.  constitu- 
tion. Charlotte,  C.  &  A.  R.  Co. 
V.  GibUes  (U.  S.),  595. 

Protection  of  witnesses  under  fifth 
amendment  to  U.  S.  constitu- 
tion not  limited  to  criminal 
prosecution  against  witness 
himself.  Counselman  v,  Hitch- 
cock (U.  S.),  448. 

upon  investigation  into  al- 
leged violation  of  interstate 
commerce  act ;  self  criminating 
testimony.  Counselman  v, 
Hitchcock  (U.  S.),  448. 

Railroad  commission ;  statute 
compelling  railroads  to  bear  sal- 
aries and  expenses  of,  held  con- 
stitutional. Charlotte.  C.  &  A. 
R.  Co.  r.  Gibbcs  (U.  S.),  595. 

Taxation 'of   railroad  and  express 
companies  as  a  regulation  of  in- 
terstate commerce.     See  Taxa- 
tion. 
CONTRACT. 

Purchase  of  rolling  slock.  See 
Reckivkk. 

contract  for,  construed,    and 

company  held  to  have  right  to 
return  property  and  be  released. 
Sunflower  Oil  Co.  :•.  Wilson  (C. 
C),  604. 


CONTRACT— ni«//»«/'</. 

Purchase  of  rolling  stock.  Ven- 
dor required  to  return  money 
paid  on  account,  less  damages 
and  reasonable  compensation 
for  use.  Sunflower  O.  Co.  v. 
Wilson  (C.  C).  664. 
CONTRACTOR. 

Trespass  on  land  by  sub-con- 
tractors ;  liability  of  company. 
429  «. 
CONTRIBUTORY  NEGLIGENCE. 
See  Death  ;  Master  and  Ser- 
vant :  Passengers ;  Tresias- 
SERS  ON  the  Track. 

Comparative  negligence  ;  instruc- 
tions, 417  «• 

Custom;  evidence  of,  to  excuse 
contributory    negligence,  416  n. 

Evidence;  direct  evidence  noi 
necessary  to  show  ordinary  care, 
416  n. 

to  prove  contributory  negli- 
gence; proof  confined  to  allega- 
tions in  answer,  416  n. 

Exposure  of  person  in  attempting 
to  save  human  life  is  not  con- 
tributory negligence,  423  n. 

to  save  life,  if  not,  constitu- 
ting rashness,  is  not  contribu- 
tory negligence.  Condiff  r. 
Kansas  City,  Ft.  S.  &  G.  R.  Co 
(Kan.).  417- 

to  save  life;  jury  must  de- 
termine whether  conduct  con- 
stituted rashness.  Coodiff  v. 
Kansas  City,  Ft.  S.  &  G.  R.  Co. 
(Kan.),  417. 

Imputed  negligence.  See  Pass- 
engers, Generally, 

Inspection  of  appliance;  servant 
of  quarry  owner  to  whom  rail- 
road furnished  cars  boand  to 
ascertain  if  they  were  safe;  in- 
struction held  erroneous. 
Roddy  V.  Missouri  Pac,  R.  Co. 
(Mo.),  225. 

Instructions  passing  upon  facts; 
question  for  jury,  416  ». 

Passenger  riding  on  street  cars 
Sec  Passengers.  Street  Railway s. 

Planting  crops  on  land  afterwards 
overflown,  75  n. 

Pleading:  knowledge  by  employe 
of  defect  which  caused  injury: 
sufficiency  of  plea,  415  n, 

sufficiency  of  complaint  neg- 
ativing contributory  negligence; 
allegation  of   absence  of  fault. 

415  «-  . 

Question  of  fact   for   jury;    wbwi 
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CONTRIBUTORY   NEGLIGENCE— 
Continued. 

contributory      negligence       is, 
417  nr 
CONVEYANCE. 

Sale    of    land    implied   right    of 
flowage.      Sec     Waters     and 
Watercourses, 
CORPORATIONS.       See      Officers 
and  Agents. 

Persons;  private  corporations  arc, 
within  meaning  of  14th  amend- 
ment to'  U.  S.  constitution. 
Charlotte,  C.  &  A.  R.  Co.  v, 
Gibbes  (U.  S.),  595. 
COUNTY. 

Exemption  of  railroad  from   taxa- 
tion; power  of  county   court  to 
grant.      Sec  Taxation,  Exemp- 
Hon. 
COUPLING   CARS.       See     Master 

and  Servant. 
CROSSING. 

.   Collision    at   crossing,    injury   to 
passenger.       See    Passengers, 
Generally. 
CULVERTS. '      See      Waters     and 

Watercourses. 
CUSTOM.    See  Contributory  Neg- 
ligence, Evidence. 
DAMAGES. 

Damages  for  causing  death.  See 
Damages. 

Excessive  damages;  objection  on 
ground  of,  cannot  be  made  for 
first  time  in  supreme  court. 
Richmond  &  D.  R.  Co.  v. 
George  (Va.),  331. 

Exemplary  damages;  liability  of 
railroad  company  for,  on  ac- 
count of  wrongful  act  of  ser- 
vants; ratification,  428. 

liability  of  railroad  company 

for,  on  account  of  wrongful  act 
of  servants;    ratification,   428 ». 

Passenger    carried     beyond 

station  and  compelled   to  walk 
back,  98  ». 

pollution  of  stream ;  com- 
pany not  liable  for  exemplary 
damages  on  account  of  yard- 
master's  wrongful  act.  Gulf, 
C.  &  S.  F.  R.  Co.  V.  Reed  (Tex.), 
423. 

Flooding  lands.  See  Waters  and 
Watercourses. 

Fright  and  peril  as  the  subject  of 
damages,  508  «. 

Fright   unaccompanied  wi|h 

bodily    injury     not     a     cause 
•  of      action     against     company 


DAMAGES— C^«/i>»«a/. 

whose  cars  fell  against  plaintiff's 
house.  Ewing  v.  Pittsburg,  C. 
C.  &  St.  L.  R.  Co.  (Pa.),  506. 

Personal  injuries;  assessment  of 
damages  must,  within  reasona- 
ble bounds,  be  confided  to 
judgment  of  jury.  Colorado 
Mid.  R.  Co.  V.  O'Brien  (Col.), 
235. 

Evidence  as  to  injuries.     See 

Evidence. 

Excessive  damages  for  per- 
sonal injuries,  no  ».  215  n. 

Excessive    damages;    power 

of  court  to  allow  plaintiff  to  take 
less  sum,  509  n. 

Excessive   damages.     $5,000 

not  excessive  for  injury  to  wo- 
man producing  miscarriage  and 
permanent  disorders.  Missouri 
Pac.  R.  Co.  V.  White  (Tex  A  206. 

Excessive   damages.    $1,644 

not  excessive  as  damages  for 
permanent  personal  injuries. 
Georgia  Pac.  R.  Co.  v.  Doolev 
(Ga.).  437. 

Exemplary  damages.     When 

allowed,  no  »,  509  n. 

Fright  and  peril,  109  «. 

future  consequences  of  in- 
jury; damages  for,  509  n. 

Injury  to  wife;    action     by 

husband  and  wife  for.  To  what 
losses  recovery  is  confined, 
112  n. 

instruction  that  no  fixed  rule 

exists  for  establishing  damages 
is  proper.  Richmond  &  D.  R. 
Co.  V,  Allison,  (Ga.),  loi. 

Instruction  to  award  fair  and 

reasonable  compensation  con- 
sidering all  circumstances,  held 
proper.  Richmond  &  D.  R. 
Co.  V.  Allison  (Ga.),  loi. 

Interest  may  be   awarded   or 

witheld  in  the  discretion  of  the 
jury.  Ell  V.  Northern  Pac.  R. 
Co.  (N.  Dak.),  318. 

Loss  of  time,  109  ». 

Married  women;  action  by, 

for  loss  of  time  and  medical  at- 
tendance, 112  n. 

Matters  which  the  jury  may 

consider  in  estimating  dam- 
ages, 50819. 

Opening  up  old  wound,  no». 

Pain  and  suffering;  instruc- 
tion as  to  compensation  for, 
lion. 

Plaintiff  need  not   plead   ex- 
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DAM  AG  ZS^Continufii. 

penses  for  medical  treatment 
as  separate  causes  of  action. 
Northern  Pac.  R.  Co.  v,  Hess 
(Wash.),  91. 

Personal  injuries.  Proximate 
consequences  of  wrongful  act; 
what  damages  are.  508  n. 

Wages  due  employe  at  death; 

set  oflF  of  hospital  charges,  510  ». 
DEATH.    See  Parent  and  Child. 
Action  for  Death. 

Abatement  of  action  by  death  of 
party  ;  constitutionality  of  stat- 
\ite  as  applicable  to  pending  ac- 
tions, S32  'f- 

Administrator  cannot  sue  unless 
there  are  persons  entitled  to  in- 
herit, but  the  law  presumes  the 
existence  of  such  persons. 
James  v.  Richmond  &  D.  R.  Co. 
(Ala.).  522. 

When  representative  capacity 

of  plaintiff  sufficiently  appears, 
531  ». 

Cause  of  death;  erroneous  instruc- 
tions as  to  evidence  leading  jury 
to  be  in  "doubt  or  uncertainty." 
Thompson  v.  Louisville  &  N. 
R.  Co.  (Ala.),  517. 

Character  of  negligence  held  to 
determine  under  which  section 
of  statute  action  was  brought. 
Louisville,  S.  V.  &  T.  Co.  v. 
Louisville  &  N.  R.  Co.  (Ky.).  i. 
"  Children."  The  term  in  the 
statute  held  to  include  post- 
humous child.  Nelson  v.  Gal- 
veston, H.  &  S.  A.  R.  Co. 
(Tex.).  8. 

Constitutional  law.  Statute  giv- 
ing right  of  action  against  rail- 
road company,  not  a  violation 
of  fourteenth  amendment  of  U. 
S.  constitution.  Louisville,  S. 
V.  &  T.  Co.  V.  Louisville,  N.  R. 
Co.  (Ky.),  I. 

— ^  Statute  imposing  liability  not 
a  violation  of  constitutional 
guaranty  of  equal  rights  to  all. 
Louisville,  S.  V.  &  T,  Co.  v. 
Louisville  &   N.  R.  Co.  (Ky.),  i 

*—  Constitutionality  of  statutes 
imposing  liability  for  death,  7  n. 

Contributory  negligence  not  a  de- 
fense where  death  results  from 
wilful  neglect.  Louisville,  S.  V. 
&  T.  Co.  V.  Louisville  &  N.  R. 
Co.  (Ky.),  I. 

when  action  for  death  is  de- 
feated by,  532  n. 


DEATH. 
Action  ibr  jyeaXki—CctttinurJ. 

Evidence.  Record  of  conviction 
of  person  for  killing  intesute 
properly  excluded  in  action  for 
death.  Miller  v.  Southern  Pac. 
R.  Co.  (Or.),  294, 

Foreign  law  ;  action  for  death  in 
state  other  than  that  where  the 
action  accrued;  conflict  of  laws. 
516  n. 

Administrator  may  sue  in 

Mass.  on  cause  of  action  given 
hy  Conn,  statute  for  death  oc- 
curring in  that  sute.  Higgins 
V.  Central.  N.  E.  &  W.  R.  Co. 
(Mass.),  512. 

Conn,  statute   providing  for 

distribution  of  damages  does 
not  forbid  Mass.  court  from  en- 
forcing it  in  that  state.  Hig- 
gins ».  Central,  N.  E.  &  W.  R. 
Co.  (Mass.).  512. 

When  the    action    is    not  a 

penal  action  which  the  courts  of 
another  state  will  not  entertain. 
Higgins  V.  Central,  N.  E.  &  W. 
R.  Co.  (Mass.),  512. 

Kentucky  statute  giving  remed? 
for  death ;  construction  of. 
Who  may  sue  and  recover  pun- 
itive damages.  8  n. 

Liability  of  receiver.  See  Re- 
ceivers. 

Parent  and  child  ;  action  by  father 
as  administrator  of  minor  child; 
emancipation  of  child,  551  n. 

Action  by  father  for  death  of 

minor  son.  531  n. 

Contributory   negligence  of 

father  or  son;  consent  to  em- 
ployment of  minor,  531  n. 

Dependency  of  mother  upon 

child  who  was  killed.  530  n, 

Pleading  in  action  by  parents 

for  death  of  child.  530  ir. 

Right  of   married  daughter 

and  adult  son  to  sue  for  death 
of  father,  531  «. 

Pecuniary  injury ;  necessity  for 
alleging  and  showing,  in  action 
for  death,  14  ». 

Posthumous  child  may  maintain 
action  for  death  of  father  under 
Texas  statute.  Nelson  v.  Gal- 
veston. H.  &  S.  A.  R.  Co. 
(Tex.),  8. 

not  precluded  from  suing  tor 

death  of  father  by  suit  brought 
by  mother  and  another  benefi- 
ciary.    Nelson  v.  Galveston,  " 


,  H. 
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DEATH. 
AoUon  for  Death — Continued. 

&    S.    A.    R.    Co.    (Tex.).    8. 

Posthumous  child.  Statute  of  lim- 
itations not  set  in  motion  as 
against,  by  the  fact  that  mother 
ot  child  could  have  sued  when 
cause  of  action  accrued.  Nel- 
son V,  Galveston,  H.  &  S.  A. 
R.   Co.  (Tex.),  8. 

Proximate  cause;  death  hastened 
by  poison  taken  by  mistake 
does  not  relieve  railroad  from 
liability  for  inflicting  mortal  in- 
juries. Thompson  v.  Louis- 
ville &  N.  R.  Co.  (Ala.),  517. 

Release  of  right  of  action  by  in- 
jured  party  prior  to  his  death, 
15  «. 

Separate  causes  of  action  for 
death.     Pleadings,  16  n. 

Statute  authorizing  recovery  for 
death  caused  by  gross  negli- 
gence of  employe ;  instruction, 
446  If. 

Survival  of  action  for  injury  not 
resulting  in  instant  death, 
532  ». 

VTidow  or  next  of  kin  ;    necessity 
for  existence  of,  in  action  by  ad- 
ministrator, 531  n, 
Bamagee. 

Actual  money  value  of  life  atone 
can  be  recovered  with  no  allow- 
ance for  pain  or  anguish. 
James  v,  Richmond  &  D.  R.  Co. 
(Ala.),  522. 

Evidence  as  to  age  of  children, 
529  «. 

— *—  as  to  grief  of  father  in  action 
for  death  of  child,  529  n. 

—  as  to  earnings  of  deceased 
and  his  chances  for  promotion, 

529  «. 

^—  as  to  habits  of  person  killed, 
591  n. 

-^—  Book  containing  tables  of 
expectancy  of  life,  not  being  a 
standard  work,  held  inadmissi- 
ble. Galveston,  H.  &  S.  A.  R. 
Co.  V.  Arispe  (Tex.),  350. 

Excessive    damages    fur     death, 

530  «. 

Exemplary  damages  not  recover- 
able in  action  for  death. 
Thompson  v.  Louisville  &  N. 
R.  Co.  (Ala.V,  517. 

Facts  which  jury  may  consider  in 
estimating  pecuniary  injury, 
529  ft. 

Husband  :    damages  recoverable 

48  A.  &  E.  R.  Ca*.— 46 


DEATH. 
I>ajna^e»— Continued, 

by  widow  for  death  of,  528  ».  ' 
Nomiual  damages;  judgment  for, 
in   an   action    (or  killing  young 
man,  set  aside.     James  v.  Rich- 
mond &  D.  R.  Co.  (Ala.),  522. 
Pecuniary  loss  sustained  as  meas- 
ure of  damages,  528  n. 
Wilfulness  of  injury  not  to  be  con- 
sidered, 529  n. 
DEPOSITIONS.       Sec  Removal  of 
Causes. 
Objections  to  interrogatories  held 
waived   by  failure   to  object  at 
the  time  and   by   propounding 
cross-interrogatories.         Louis- 
ville &  N.  R.  Co.  V.  Hall  (Ala.), 
170. 
DIRECTORS.       See    Officers   and 

Agents. 
DISSOLUTION. 

Obligation   of  parties  succeeding 
to    property  to    operate     rail- 
road.    See  Forfeiture. 
What    constitutes  ground  for  dis- 
solution.     See    FORFKITURX. 
DUMMIES.     See  Passengers,  Street 

A'ailwavs. 
EMPLOYERS'    LIABILITY    ACTS. 
See  Master  and  Servant,  Fei- 
h^v  Servants. 
ESTOPPEL. 

Receivers'  certificates.     Sec  Re- 
ceivers. 
EQUITY. 

Intervention  and  petition ;  dis- 
missal of,  held  not  necessarily 
to  involve  dismissal  of  cross 
petition.  Sunflower  O.  Co.  v, 
Wilson  (C.  C).  664. 
EVIDENCE.    See  Deposition. 

Character  of  employe  ;  considera* 
tion  of   in  determining  whether 
or  not  he  was  to  blame,  416  n. 
Contributory     negligence ;    com- 
petency   of    employe   to  testify 
tbat  he   acted  cautiously,  416  //. 
evidence  to  prove  ;  proof  con- 
fined   to   allegations  in  answer. 
416  n. 
Custom  ;  evidence    of,  to  excuse 
contributory  negligence,  416  n, 

of  company  to  send  out  train 

in    charge    of  conductor;    evi- 
dence as  to,  445  n. 
Death  ;   evidence   in    action    for. 

See  Death.  Damages. 
Defective  appliances ;  evidence  as 
(o  condition   of,  after  accident, 
21919. 
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EVIDENCE— C^«//ifif^</. 

Defective  condition  of  company's 
rolling  stock  generally,  220  m. 

of   railroad   at  other   places 

than  place  of  accident.  154  n. 

Embankment  obstructing  flow. 
Evidence  as  to  injury  to  other 
land  by  flood,  74  m.  . 

Evidence  in  actions  for  injuries  to 
employes.  See  Master  and 
Servant. 

Exclamations  and  expressions  of 
pain  made  subsequent  to  injury 
may  be  proved.  Beni»ett  v. 
Northern  Pac.  R.  Co.  (N.  D.). 
182. 

Fire  started  by  locomotive.  Ev- 
idence as  to  fires  on  other  occa* 
sions.     See  Fires. 

Good  reputation  of  employe ;  ev- 
idence to  show  absence  of  con- 
tributory negligence,  416  n. 

Incompetency  of  fellow  servant; 
evidence  to  show.  See  Master 
and  Servant,  Fellow  Servants. 

Injury  to  servant  by  low  bridge  ; 
evidence  of  bulletins,  placards, 
general  notoriety  of  bridge,  de- 
vice for  warning  brakeman, 
notice  to  employe,  etc.  See 
Master  and  Servant,  Low 
BriJi^es. 

Injury  to  trespassers  on  track. 
See  Trespassers  on  Track. 

Officers  of  railroad  ;  evidence  to 
show  that  certain  persons  were, 
86  ». 

Opinion  evidence  as  to  proper 
construction  of  railroad,  131  n. 

as   to    whctlier  ice   on  track 

was  struck  by  engine,  135  n, 

as     to     whether     inspectors 

would  have  discovered  defect  in 
frciijht  car,  220  //. 

Expert  testimony  as  to  proper 

construction  of  railroad  appli- 
ances, 244  n, 

Question    whether     railroad 

has  been  properly  constructed 
may  be  proper  for  opinion  of 
expert.  Colorado  Mid.  R.  Co. 
V.  O'Brien  (Colo.),  235. 

in  action  by  attorneys  tore- 
cover  compensation.  Sec  At- 
torneys. 

of  witness  as  to  safety  of  ap- 
pliances ;  competency  of  wit- 
ness, 219  n. 

of   witnesses   as  to  effect  of 

embankment  obstructing  flow 
of  water,  173  ».  •  I 


EVl  DENXE— <>t//»««/. 

Opinion  evidence  of  witnesses. 
Comparing  roughness  of  de- 
fendant's track  with  other 
tracks.  154  «. 

Personal  injuries ;  acquisition  of 
opium  habit  owing  to  injuries 
received,  iii  «. 

Amount  plaintiff  was  earoiog 

at  time  of  injury. 

Carlisle  tables  ;  acFmissibility 

of,  511  n. 

Declarations  as  part  of  ra 

gestae^  510  n. 

Doctor's  bill  in  evidence,  511 

n. 

Evidence     as      to    whether 

plaintiff  called  physician,  iii  «. 

expenses  incurred  for  treat- 
ment, 511  «. 

Expressions  of  pain  ;  admis- 
sibility of  evidence  as  to,  510  «. 

Extent  of  injuries ;  evidence 

of  medical  experts  to  show, 
511  Iff. 

Feigned   injury ;  evidence  of 

plaintiff's  declaration,  112  ». 

Feigned   injury  ;  opinion  of 

expert  as  to  simulation,  112  ». 

Medical  expert ;  use  of  med- 
ical work  on  cross  examination, 
III  ». 

Medical      expert ;      surgical 

operation,  iii  ». 

Number  and  ages  of  plaint- 
iff's children,  510  «. 

Physical  condition  ;  allega- 
tions as  to.  Evidence  as  to  in- 
capacity to  marry,  iii  «. 

Postal  clerk's  prospect  of  pro- 

motion  at  time  of  injury,  evi- 
dence as  to,  held  admissible. 
Richmond  &  D.  R.  Co.  v.  Alli- 
son (Ga.),  loi. 

Power  of  court  to  order  sur- 

gical  examination.     See  Triau 
■  Refusal  of  master  to  employ 
plaintiff  after  injury,  510  n. 

Testimony  of  plaintiff  as  to 

permanence  of  injury,  in  n. 

Value    of     child's    services, 

5"  n. 

Protection  of  witness  on  invcsli- 
gation  into  alleged  violation  of 
interstate  commerce  act :  self 
criminating  testimony.  Coun- 
selman  v.  Hitchcock  (U.  S.^ 
448.  .   . 

Repairs  after  accident  consisting 
of  blocking  rails  ;  admission  of 
evidence  as  to  held  erroneous. 
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EVIDENCE-  Continued. 

Alcorn   v,  Chicago  &  A.  R.  Co. 
(Mo.).  138. 

and  improvements  after  ac- 
cident ;  evidenee  of,  151  n. 

Rules  and  regulations.  Evidence 
as  to,  in  action  for  injuries  to 
employes.  See  Master  and 
Servant,  Rules  and  Regulations, 

Spee4  of  train  ;  competency  of 
witness  to  testify  as  to,  99  n. 

Statement  by  employe  as  to  cause 
of  accident ;  admission  of  fault; 
res  gestae^  414  n. 

Weight  of  evidence ;  verdict  not 
disturbed  merely  because  there 
is  evidence  of  an  opposite  ten- 
dency.  Colorado  M.  R.  Co.  v, 
O  Bricn  (Colo.).  235. 
EXPERT  TESTIMONY.  See  Evi- 
dence. 
EXPRESS    COMPANY 

Limitation  of  liability.  Sec  Car- 
riers. 

Taxation   of   express  companies. 
See  Ta.xation. 
FENCE. 

Child  straying  on  track  through 
defective  gate  in  right  of  way 
fence,  539  " • 

Injury  to  employe  struck  by  "wing 
fences."    See  Master  and  Ser- 
vant. 
FIRES. 

Burden  of  proof  on  plaintiff  to 
show  that  engine  started  fire 
and  to  prove  negligence.  Hen- 
derson V.  Philadelphia  &  R.  R. 
Co.  (Pa.),  16. 

Evidence  as  to  occurrence  of  fires 
and  admission  of  sparks  on 
other  occasions,  30  ». 

Evidence  of  other  fires.  Where 
locomotive  which  caused  fire,  is 
not  identified  plaintiff  may 
show  that  locomotives  generallv 
threw  sparks.  Reasonable  lati- 
tude is  allowed  in  admitting 
such  evidence.  Henderson  v, 
Philadelphia  &  R.  R.  Co.  (Pa.), 
16. 

Negligence.  Any  proper  evidence 
from  which  negligence  may  be 
inferred  will  throw  burden  on 
defendant.  Henderson  v.  Phil- 
adelphia &  R.  R.  Co.  (Pa.), 
16. 

— '—  Plaintiff  is  not  required  to 
prove,  by  direct  proof  ;  it  may 
be  shown  by  circumstantial  evi- 
dence.    Henderson  v.  Philadel- 


YX^'^'St—Contitnu'd. 

phia  &  R.  R.  Co.  (Pa.),  16. 

Presumptions  of  negligence  in 
actions  for  the  dtsiruction  of 
property  by  fire,  30  «. 

Spark  arrester;  absence  of,  in- 
ferred where  sparks  of  large  size 
were  emitted  and  carried  to  long 
distances.  Henderson  v.  Phil- 
adelphia &    R.  R.  Co.  (Pa.),  16. 

Absence    of,   is   prima  facie 

evidence  of    negligence  on  part 
of    company.       i^enderson     v. 
Philadelphia  &  R.  R.  Co.  (Pa.), 
16. 
FORECLOSURE.     See  Receivers. 
FORFEITURE. 

Abuse  of  powers  ;  omission  <o 
run  trains  for  five  days  is  not, 
which  will  warrant  forfeiture. 
People  V.  Atlantic  A.  R.  Co. 
(N,  Y.),  688. 

Complaint  in  action  to  dissolve 
corporation  and  forfeit  charter, 
must  allege  wrongful  act  or 
omission  to  have  been  inten- 
tioflal  or  negligent.  People  v, 
Atlantic  A.  R.  Co.  (N.  Y.),  688. 

Failure  of  street  railway  company 
to  construct  road  within  rea- 
sonable time,  will  operate  as  for- 
feiture of  franchise.  People. v. 
Broadway  R.  Co.  rN.  Y),  692. 

Failure  to  construct  road.  Effect 
of  statute  forbidding  buildhig 
of  railway  on  one  street  of  com- 
pany's route.  People  v.  Broad- 
way R.  Co.  (N.  Y.),  693. 

forfeiture  of  railroad  .fran- 
chise by,  702  n. 

Statute   extending    time   for 

completion  of  railroads,  held 
not  to  apply  to  defendant. 
People   V.  Broadway  R.  Co.  (N. 

Y.).6q3. 

Statute  extending  time,  held 

nqt  to  apply  to  company  which 
had  already  commenced  con- 
struction. People  V.  Broadway 
R.  Co.  (N.  Y.),  693. 

Street  railway  company  can- 
not answer  that  it  had  not  ob* 
tained  consent  of  plank  road 
company.  It  should  have  used 
diligence  to  obtain  such  consent. 
People  V.  Broadway  R.  Co.  (N. 
Y.),  692. 

Non-user ;  forfeiture  of  charter 
of   railroad  company  for,  692  ». 

Omission    to   run  trains   for   . 

five  days,  not  sufficient   to  for- 
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FORFEITU  RE—  Continued. 

fcit  charier.     People  v.  Atlantic* 
A.  R.  Co.  (N.  Y.).  6S8.  | 

Parlies  succeeding  10  properly  of. 
railroad  company  whose  charter ! 
has  been  forfeited  by  the  state,  I 
must  maintain  and  operate  rail-  { 
road.  State  v.  East  Line  &  R. 
R.  R.  Co.  (Tex.).  656. 

Receiver  ;  power  of  court  to  ap- 
point in  adjudging  forfeiture  of 
franchises.  682  n. 

Violation  of  statute  prescribing 
day's  labor  for  employes,  not 
ground  for  dissolution  of  corpo- 
ration. People  V.  Atlantic  A. 
R.  Co.  (M.  Y.).  688. 
FRANCHISES.  Sec  Forfeiturk, 
Street  Railway. 

Ambiguous  words  in  statute  con- 
ferring franchise,  must  be  con- 
strued  favorably  to  public. 
People  V.  Broadway  R.  Co.  (N. 
Y.).  693. 

Forfeiture  of  franchise.  See  For- 
feiture. 

Taxation  of  franchise.     See  Taxa- 
tion. Interstate  Commerce, 
FRAUD.     See  Relkase. 
FRIGHT.     See  Damages. 
FROGS.     See   Master  and  Servant. 
HUSBAND  AND  WIFE.      Sec  Dam- 
aces,  Death. 

Action  for  injury  to  wife.  Dam- 
ages.    See  Damages. 

Injury  to  wife  of  employe  who 
lived  wth  him  on  train  ;  failure 
of  husband  to  discover  defect 
held  not  to  affect  his  right  to  re- 
cover for  wife's  injury.  Mis- 
souri Pacific  R.  Co.  v.  White 
(Tex.).  206. 
INDIAN  RESERVATION. 

Railroad  built  across  reserva- 
tion subject  to  taxation  by  terri- 
tory. ///  re  Phcenix  &  M.  R. 
Co.  (.Ariz..).  620. 

Territory  ;  when  Indian  reserva- 
tion becomes  a  part  of,  and  sub- 
ject to  legislative  jurisdiction. 
In  re  Phoenix  &  M.  R.  Co. 
(Ariz.),  620. 
INFANTS.  See  Children. 
INJUNCTION. 

Bridge  over  navigable  river;  tak- 
ing boats  through  draw.  Sec 
Bridge. 

Diversion  of  water  couse.  See 
Waters  and  Water  Courses. 

Illegal  taxes  ;  injunctive  relief. 
See  Taxation. 


INSTRUCTIONS.     Sec  Nigugeucs. 

Trial  court  need  n«t  give  iosirac- 
lions  which  need  qualifications 
to  make  them  applicable.  Coo- 
diff  V.  Kansas  City,  Fl  S.  k  G. 
R.  Co.  (Kan.),  4x7. 
INTERSTATE    COMMERCE. 

Taxation  of  railroad  and  express 
com  pan  ies.     Sec  Taxatiom. 

Investigation  into  vtolaiioa  of 
act  ;  witness  not  obliged  to 
answer  questions  when  he  stales 
that  his  answers  might  tend  to 
criminate  him.  CouDselman 
V,  Hitchcock  (U.  S.).  448. 
JURISDICTION.  See  United Statis. 

Courts.  Receivers. 
JURY. 

Assessment  of  damages.  See 
Damages. 

Province    of   jury.     Sec   Necli> 
grnce. 
LAND  GRANTS. 

Taxation.      When   railroad    land 
grants  become  taxable,  655  «. 
LICENSE  TAXES.     See  Taxation. 
LEASE. 

Attorney's  scrvircs :  liability  of 
lessee  company  for.  Sec  At- 
torneys. 

Defective  condition  of  roadbed  of 
leased  road.     In  jurv  to  servant, 
137  ». 
LIBEL. 

Dismissal  of  servant  and  publica- 
tion of  his  offense:  held  not  to 
render  company  liable  to  action 
for  libel.  Hunt  v.  Great  Nonh- 
ern  R.  Co.  (Eng.).  113. 

Liability  of  railroad  company  for 
publication    of   names  of  '  dis- 
charged employes  with  offences 
committed,  115  n, 
LIMITATIONS. 

Action  for  death  by  posthamous 
child.  Statute  not  set  in  motion 
by  fact  that  mother  could  have 
sued  when  action  accrued. 
Nelson  v.  Galveston,  H.  &  S. 
A.  R.  Co.  (Tex).  8. 

Surface  water,  action  for  causing 
overflow.       See    Waters    and 
Water  Coitrsrs. 
MALICIOUS  PROSECUTION. 

Authority  of  manager  of  railroad 
to  institute  prosecution  for  per- 
jury, 85  «. 

Want  of  probable   cause.     Actual 
damages,  85  n. 
MANDAMUS. 

Petition  to  compel  railroad  to  per* 
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MANDAMUS Continued. 

form  particular  duly  rightly  pre- 
sented in  name  of  state  at  rela- 
tion of  prosecuting  attorney. 
Northern  Pac  R.  Co.  v.  Terri- 
tory (u.  s.),  475. 

Railroad  company  will  only  be 
compelled  to  go  particular  act 
when  there  is  specific  duty  and 
clear  proof  of  a  breach.  North- 
ern t^ac.  R.  Co.  V,  Territory  (U. 

s.).  475. 

Station.  Mandamus  refused  to 
compel  company  to  erect  and 
maintain  station  at  Yakima 
City.  Wash.  Northern  Pac.  R. 
Co.  V.  Territory  (U.  S.),  475- 

i)/a//f/amf/x  to  compel  railroad 

company  to  establish  and  main- 
tain, 490  n. 
MARRIED  WOMEN.    See  Damages, 

Personal  Injuries. 
MASTER    AND    SERVANT.       See 
Officers  and  Agents,  Release. 
Ii^uries  Generally. 

Car  repairer ;  measure  of  care 
owed  by  company  to,  436  n. 

Conductor  on  coal  train  on  grav- 
ity road;  injury  to,  443  n. 

Employe  killed  by  engine  of  com- 
pany ;  sufficiency  of  declaration; 
variance;  when  verdict  should 
be  set  aside,  446  n. 

Employe  standing  on  track  in  dis- 
charge of  his  duty  and  struck 
by  approaching  train ;  wilful 
negligence,  443  n. 

Evidence  as  to  which  of  two  com- 
panies was  employer  of  injured 
servant,  447  n. 

•^—  to  show  which  of  two  com- 
panies was  liable  for  injuries; 
time  checks  made  out  in  defend- 
ant's name,  447  n. 

Exemption  from  liability  for  in- 
juries caused  by  servant's  neg- 
ligence; validity  of  contract 
stipulating  for,  442  n. 

Injury  to  boys  riding  on  ^andcar 
with  permission  of  section  roas- 
ter; instructions;  province  of 
jury.  382  n. 

Laborer  crushed  between  car  and 
embankment,  443  n. 

Negligence  of  company  in  cross- 
ing another  road  on  which 
train  was  approaching,  445  n. 

Person  not  an  employe;  injury 
to,  about  a  railroad.  Pennsyl- 
vania statute,  446  n. . 

Presumption   of  negligence  does 


MASTER  AND  SERVANT. 
Ix^uries  QenereMy— Continued. 
not  arise  from  fact  ihai  car  re- 
pairer was  injured  uhile  at 
work  under  cars  ;  jury  should 
be  so  instructed.  Latremouille 
V.  B.  &  R.  R.  Co.  (Vt.).  265. 

Running  engine  at  dangerous 
speed;  evidence  as  to  town  or- 
dinance, 445  n. 

Running  water  train  without  con- 
ductor; evidence  of  custom  to 
send  out  train  in  charge  of  con- 
ductor, 445  n. 

Running  water  train  wiihoutcon- 
ductor;  injury  to  fireman; 
knowledge  of  d&nger,  445  n. 

Section  hands;  duty  owed  by  com- 
pany to;    ordinary  care,   446  h. 

Substitute  hired  by  employe;  in- 
jury to;  evidence  as  to  private 
instructions,  446  n. 

Third  person  assisting  employes; 
injury  to;  liability  of  company, 
446  n. 

Workman  killed  while  walking 
along  track  at  narrow  place  be- 
tween steep  bluff  and  sea; 
questions  of  negligence  and 
contributory  negligence  for 
jury.  Noyes  v.  Southern  P. 
R,  Co.  (Cal.),  591. 
Defective  Track  and  Roadbed. 

Accumulation  of  water  causing 
track  to  sink.  Evidence  of  neg- 
ligence, 131  n. 

Action  for  death  of  brakeman. 
Defective  track  and  improper 
loading  of  cars.  Variance. 
Instructions,  137  n. 

Brakeman  injured  by  catching 
his  foot  between  tie  and  switch- 
rbd.  152  n. 

injured  by  stepping  on  clink- 
er while  coupling  cars,  153  n. 

catching  foot  between  rails 

and  run  over.  Evidence.  In- 
struction as  to  care  of  switch 
and  moving  train,  153  n. 

Car  coupler  catching  foot  in  de- 
fective track;  sufficiency  of  com- 
plaint, 444  n. 

Cattle  guard  near  track  striking 
brakeman.  Knowledge  of  de- 
fect, 169  If. 

Coal  piled  near  track;  injurr 
caused  by.  Defect  in  "condi- 
tion of  the  ways,"  170  n. 

Collision  with  animals.  Failure 
of  company  to  erect  proper  cat- 
tle guards,     137  n. 
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MASTER  AND  SERVANT. 
Defective  Track  and  Boadbed— 

ContinufJ. 

Company  must  keep  track  prop- 
erly flanged  and  free  from  ice, 
snow  or  rubbish.  McClamey 
V.  Chicago.  M.  &  St.  P.  R.  Co. 
(Wis.),  132. 

Dead    block;    train    running   offj 
track   on    wharf  owing    to  ah- 
sence  of,  136  u. 

Derailment.  Finding  that  derail- 
ment was  caused  by  snow  and 
dirt  and  improper  flanging  of 
track,  held  not  supported  by 
the  evidence.  McClarney  v. 
Chicago.  M.  &  St.  P.  R.  Ca 
(Wis.).  132. 

Duty  of  company  to  keep  road  In 
repair.  Reasonable  diligence. 
131  n. 

Duty  to  keep  track  in  proper  con- 
dition is  imposed  on  the  com- 
pany by  law  and  the  company 
IS  not  excused  by  the  fact  that 
the  nonperformance  of  the  duty 
resulted  from  the  negligence  of 
an  agent  or  servant,  McClar- 
ney V.  Chicago.  M.  &  St.  P.  R. 
Co.  (Wis.),  132. 

Erections  and  obstructions  at  side 
of  track;  injuries  to  employes 
coming  in  contact  with  while  on 
trains,  168  n. 

Evidence;  admissibility  of  expert 
testimony  as  to  proper  con- 
struction of  railroad  appliances, 

244  «. 

—  as  to  defective  condition  of 
road  at  other  places,  154  n. 

Expert     testimony      as      to 

proper  construction  of  road  is 
allowable.  Colorado  Mid.  R. 
Co.  V.  O'Brien  (Colo.),  235. 

of  repairs  and  improvements 

on    track   after  accident.  151  n. 

Ice  on  track.  Derailment  of  en- 
gine. Injury  to  servant. 
Opinion  evidence,  135  n. 

■  Stream  of  water  overflowing 
track.  Negligence  of  company 
in  patroling,  136  n. 

Instruction  that  roadbed  is  de- 
fective when  not  reasonably  safe 
for  passage  of  trains  need  not 
be  qualiticd  by  reference  to 
other  railroads.  Georgia  Pac. 
R.  Co.  V.  Dooley  (Ga.),  437. 

that  company  owes  to  em- 
ployes duty  to  use  reasonable 
care  to  keep  roadbed  safe,  held 


MASTER  AND  SERVANT. 
Befoctive  Track  and  Boadbad^ 

Continued. 
proper.     McKcc  v.  Chicago.  R. 
I.  &  P.  R.  Co.  (Iowa),  154. 
Leased  railroad  ;  defective  condi- 
dition  of  roadbed  of.  137  ». 

Liability  of  company  allowing 
track'to  become  out  of  repair. 
Instructions.  137  n. 

Opinion    evidence    as   to   proper 

construction  of  road,  131  «. 
Projecting  rock  at  side  of  track. 
Negligence  of  conductor  in  or- 
dering brakcman  to  ascend  car 
at  point  of  defect  Pleading. 
170  n, 

at    side    of     track    striking 

brakeman.     Snflficicncy  of  alle- 
gation in  complaint,  170  n. 

Projections  alongside  of  track  lia- 
ble to  strike  brakeman  ascend- 
ing and  descending  cars.  Lia- 
bility of  company,  168  n. 

Reopening  of  abandoned  switth; 
absence  of  lights,  445  •• 

Risk  of  employment  assumed  by 
servant  carried  over  newly  con- 
structed road.  See  Risk  9f  Em- 
ploymtnt^  post. 

Risk  of  injury  from  defective 
track .  Sec  Risk  of  Employment, 
post. 

Rock  falling  on  track.  Negli- 
gence of  track  walker,  136  m. 

Roof  of  freight  depot ;  brakeman 
knocked  off  car  by,  181  n. 

Rotten  ties;  injuries  caused  by. 
Derailment  of  engine,  136  i». 

Rough  and  uneven  track;  injury 
caused  by.  Opinion  of  wit- 
nesses.    Comparisons,  154  *»• 

Roughness  of  track;  car  coupler 
injured  owing  to.  IS4  »■ 

Slanting  track  ;  injury  to  servant 
owing  to,  444  n. 

Sleepers  piled  near  track  ;  brake- 
man  struck  by.  Negligence  of 
section  master  in  supervising 
track,  169  «. 

Snow  and  ice  on  and  near  track; 
injury   to  employe  caused  by, 

135  "• 

Snow  shovelled  from  tracks  and 
piled  between  them,  when  not 
the  cause  of  the  injury,  does  not 
render  company  liable.  McClar- 
ney V.  Chicago,  M.  &  St.  P.  R- 
Co.  (Wis.).  132. 

Split  rail ;  derailment  caused  by. 
Notice  of  latent  defect,  136  «• 
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MASTER  AND  SERVANT. 
3>efeotive  *l*raok  and  Roadbed— 

Continued. 

Split  tie  :  switchman  catching  his 
foot  in,  and  run  over  aqd  killed. 
Sufficiency  of  complaint,  152  ». 

Switch  stand  at  side  of  track 
knocking    switchman    off    car. 

•    Evidence   of   negligence,  170  «. 

Switches  without  lights.  137  n. 

Transportation  of  workmen;  com- 
pany constructing  road  and  car- 
rying employes  over  it  need 
have  road  only  as  safe  as  cir- 
cumstances will  allow.  Colo- 
rado Mid.  R.  Co.  V.  O'Brien 
(Colo.).  235. 

Tree  falling  across  track.  Wilful 
neglect.  136  n. 

Tunnel  ;  brakeman  struck  while 
passing  through,  on  top  of  car« 
Negligence  of  company,  181  n, 
*  Unblocked  frog  at  switch  inter- 
section ;  company  maintaining, 
not  guilty  of  negligence  as  mat- 
ter of  law.  Richmond  &  D.  R. 
Co.  V,  Risdon  (Va.),  24^ 

brakeman's  foot  caught  in. 

Liability  of  company.  Notice 
of  defect,  152  n, 

company  not  liable  to  negli- 
gent employe  catching  foot  in 
split  switch  although  statute  re- 
quires it  to  block  all  frogs  and 
switches.  Grant,  Adm'r  v. 
Michigan    C.    R.    Co.   (Mich.). 

383. 

Unblocked  rails;  admission  of  ev- 
idence that  shortly  after  accident 
rails  were  blocked,  is  error. 
Alcorn  v.  Chicago  &  Alton  R. 
Co.  (Mo.).  138. 

and  frogs  ;  injury  to  employe 

caused  by.  152  n. 

Unguarded  frog ;  statutory  liabil- 
ity of  company ;  contributory 
negligence  of  employe,  391  n. 

Washout  of  track  ;  injury  caused 
by.  Unprecedented  rainfall. 
Act  of  God,««3i  M. 
"WUng  fences;"  company  held 
not  liable  for  death  of  employe 
struck  by.  while  climbing  down 
side  of  car.  McKee  v.  Chicago, 
R.  L  &  P.  R.  Co.  (la.),  154. 

employe    killed    by   coming 

in  contact  with  ;  evidence  of  rule 
relating  to  placing  of  materials 
or  tools  near  track  held  inad- 
missible. McKee  v,  Chicago, 
R.  L  &  P.  R.  Co.  (la.).  154. 


MASTER  AND  SERVANT. 

Machinery  and  AppUanoe»~6V»M- 
j  tinned. 

Brake  defective.  Negligence  of 
company.  Sufficiency  of  com- 
plaint, 200  h. 
Brake  rod ;  flaw  in,  which  might 
have  been  discovered.  Evi- 
dence, 201  ». 

negligence    of    company    in 

failing  to  discover  defect  in,  201 

Brake  shaft  defective.  Inspec- 
tion. Evidence  of  negligence, 
200  n. 

Burden  of  proof  where  injury  is 
caused  by  defective  appliances, 
218  /f. 

Car   defective.     Allegation  as  to 
defendant's   knowledge  of    de- 
fect, 223  If. 
Improbable  evidence  of  plaintiff. 
Prejudice  of  jury,  223  n. 

Car  improperly  loaded  ;  injury  to 
employe  walking  over>  205  ». 

Car  platfdrm  defective.  Liability 
of  company.    Instruction,  224  n. 

Cars  furnished  to  quarry  owner; 
servant  of  quarry  owner  injured 
by  defective  car  not  entitled  to 
recover  from  railroad  company. 
Roddy  V.  Missouri  Pac.  R.  Co. 
(Mo.),  225. 

under  contract ;  duty  of  rail- 
road company  to  use  reasonable 
care  for  safety  of  quarry  owntr 
and  his  servants.  Roddy  v, 
Missouri  Pac.  R.  Co.  (Mo.),  225. 

Contributory  negligence  of  em- 
ploye in  failing  to  discover  de- 
fect in  appliances.  See  Con- 
tributory Negugencb,^j/. 

Coupling  apparatus.  Defective 
drawbar,  193  n. 

defective;  injury  to  employe, 

193  «. 
Defective  pin  in  drawhead  of 

street  car.      Injury   to  driver, 

194  ». 
Duty  of  company  to  furnish 

cars  that  may  be  coupled  with  a 
stick.  194  ff. 

Failure  of  company  to  fur- 
nish suitable  links.  Drawheads 
of  unec^ual  height,  194  n^ 

negligence    of    company    in 

furnishing       unusually      short 
drawbars    held    to    have    been 
proximate     cause    of      injury.  - 
Bennett  v.  Northern  Pac.  R.  Co. 
(N.  Dak.)  182. 
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MASTER  AND  SERVANT. 
Machinery  and  AppUanoes— Gw- 

timueJ, 

Use  of  switch  rope  for  coup- 
ling cars,  194  ». 

Defective  toois  ;  liability  of  com- 
pany furnishing.  Notice  of  de- 
lects, 217  It. 

Defective  trestle;  injury  to  ser- 
vant working  on,  444  n. 

Degree  of  care  required  io  fur- 
nishing appliances,  2x6  n. 

Derailment  of  car.  Inspection. 
Evidence  of  negligence,  224  n. 

Dirt  plow  falling  from  gravel  train 
causing  injury  to  employe.  Ev- 
idence of  negligence,  205  n. 

Duty  of  company  to  provide  safe 
machinery.     Instruction,  215  n. 

Engine  used  without  cowcatcher. 
Derailment  in  striking  animal, 
223  fi. 

Evidence  as  to  condition  of  appli- 
ances after  accident,  219  n. 

of  defective  condition  of  com- 
pany's rolling  stock  generally, 
220  n. 

-^—  as  to  substitution  of  new  ap- 
ances  after  accident,  218  n. 

Explosion  of  boiler.  Complaint. 
Evidence,  223  it. 

Freight  cars  ;  inspection  of.  De- 
fective ladder  rounds,  218  n. 

Foreign  car.  Company  owning 
car  with  defective  brake  held 
liable  for  injuries  to  servant  of 
connecting  company.  Moon  v. 
Northern  Pacilic  R.  Co.  (Minn.), 

195. 
— ^  Connecting  lines  must  use 
due  diligence  to  provide  safe  cars 
for  delivery  of  servants  operat- 
ing road  to  which  they  are  trans- 
ferred. Moon  V.  Northern  Pac- 
ihc  R.  Co.  (Minn.),  195. 

corporaiion      receiving,      is 

lial4e  to  its  servants  iot  negli- 
gt  nor  in  accepting  and  using 
deifciive  cars.  Moon  v.  North- 
em  Pacilic    R.  Co   (Minn.),  195 

Injury  to  employes  owing  to 

drfccis  in  cars  of  other  com- 
pany, 200  M. 

Neghkionce  of  company  re- 
ceiving car  docs  not  relieve  com- 
pany owning  car  from  liability 
for  injuries.  Moon  v.  Northern 
Faciric  R.  Co.  (.Minn.).  195. 

Mandholil  on  car  defeclive.  La- 
tent defect.  Question  for  jury, 
?20  n. 


MASTER  AND  SERVANT. 
Machinery  and  Appliances— Gw- 

tinut'd. 

Improved  appliances;  duty  of 
company  to  adopt,  217  «. 

Inexperienced  brakeman  :  duty 
of  master  to  give  special  in- 
structions as  to  coupling  cars, 
442  «. 

Jack  screw  ;  defeclive  chain  at- 
tached to.  Evidence  of  negli- 
gence, 223  n. 

JsLW  strap  absent  from  car. 
Question  for  jury,  223  n. 

Lamp  furnished  employe  defect- 
ive. Presumption  of  oeglip 
gence,  222  «. 

Latent  defects;  liability  of  com- 
pany for,  217  n. 

Length  of  time  defect  existed  be- 
fore accident.  218  n. 

Opinion  evidence  as  to  safety  of 
appliances.  Competency  of 
.witness,  219  n. 

as  to  whether  inspectors 
would  have  discovered  defect, 
220  n. 

Questions  for  jury;  condition  of 
brake,  time  it  had  been  out  of 
repair  and  the  care  in  its  in- 
spection, are.  Moon  7'.  North- 
ern Pacific  R.  Co.  (Minn.),  195. 

Repairs.  Reasonable  lime  to  re- 
pair defects,  218  h. 

Risk  of  injury  from  use  of  defect- 
ive machinery.  See  /^tsA  0/ 
Emplityment,  post. 

Shunting     apparatus     defective. 
Evidence  of   negligence.     Var- 
iance, 224  Iff. 
**  Swage  "    defective.        Injury    to 
workman  in  shop.  222  #/. 

Timber  used  as  a  lever;  injury 
caused  by  breaking  of,  225  n. 

Unsuitable  appliance.    Machinery 
subjected     to     unusual    strain, 
218  n. 
Befdctive  Bridges.    See  also  Low 
Bridges,  post. 

Defective  construction  of  bridge; 
recovery  cannot  be  had  for, 
where  complaint  merely  aven 
negligence  in  failing  to  repair. 
Knahtia  v.  Oregon  S.  L.  &  U. 
N.  R.  Co.  (Ore.).  116. 

Evidence  of  defective  construc- 
tion admissible  under  aver- 
ments charging  negligence  la 
failing  to  repair.  Knahtia  v. 
Oregon  S.  L,  &  U.  N.  R.  Co. 
(Ore.).  116. 
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MASTER  AND  SERVANT. 
Defective  BTidgea—Continu^d. 

Extraordinary  flow  undermining 
bridge;  company  not  relieved 
from  liability  if  it  could  have 
discovered  defec^  in  time  to 
have  repaired  it.  Knahtia  v. 
Oregon  S.  L.  &  U.  N.  R.  Co. 
(Ore,),  116. 

Injuries   to  employes  caused  by 
defective  bridge;  violent  floods, 
131  n. 
Iiow  Bridge. 

Contributory  negligence;  brake- 
man  warned  of  danger  from 
low  bridge  yet  killed  by  coming 
in  contact  with  it,  guilty  of. 
Williamson  v.  Newport  News  & 
M.  V.  R.  Co.  (W.  Va.),  276. 

of  brakeman  notfied   of  the 

existence  of  overhead  bridge. 
Louisville  &  N.  R.  Co.  v.  Hall 
(Ala.)  170. 

Device  for  warning  brakeman; 
cross-examination  of  railroad  of- 
ficials as  to  usefulness  of  whip- 
ping straps.  Louisville  &  N. 
R.  Co.  V.  Hall  (Ala.),  170. 

for    warning    brakeman    of 

proximity  of  bridge;  on  what 
duty  of  company  to  adopt  de- 
pends. Louisville  &  N.  R.  Co. 
V.  Hall  (Ala.),  170. 

Evidence  of  bulletin  boards  and 
placards  showing  location  of 
bridi^e;  refusal  to  admit  not 
prejudicial  error.  Louisville  & 
N.  R.  Co.  V.  Hall  (Ala.),  170. 

of  general  notoriety  of   prior 

injuries  at  bridge;  when  to  be 
considered  by  jury.  Louisville 
&  N.  R.  Co.  V.  Hall  (Ala.),  170. 

Failure  to  maintain  bulletin 
boards  and  placards  as  warn- 
ing  signals  will  not  give  right 
to  recover  to  employe  who  had 
actual  notice  of  the  bridge. 
Louisville  &  N.  R.  Co.  v.  Hall 
(.Ala.),  170. 

Injuries  10  employes  caused  by 
low  overhead  bridges,  181  n. 

Negligence  of  company  in  main- 
taining low  bridge  depends  on 
what;  inconvenience  of  adja- 
cent property  owners;  expense. 
Louisville  &  N.  R.  Co.  v.  Hall 
(Ala.).   170. 

Risk  of  being  injured  by  low 
bridge  held  to  have  been  inci- 
dent to  brakeman's  employ- 
ment.    Williamson    7/.  Newport 


MASTER  AND  SERVANT. 
Low  Bridge — Contiuuni. 

News  &   M.  V.  R.  Co.  (W.  Va.), 
276. 

Two    companies    using  track   10 
common.    Liability  of  company 
owning  track,  181  n. 
Aisks  of  Idmployment.   ^ 

Backing  of  const  ruction  train  doet 
not  subject  track  hands  to  un- 
usual risk  not  assumed  by  him. 
Galveston,  H.  &  S.  A.  R.  Co.  r. 
Arispe  (Tex.),  350. 

Car  coupler  stumbling  over  rail 
and  injured,  256  n. 

Car  repairer  working  under  car 
and  injured  by  train  having 
been  switched  against  it,  held 
to  have  assumed  risks.  Latre- 
mouille  v,  B.  &  R.  R.  Co.  (Vi.). 
265. 

Cars  having  projecting  loads;  in- 
juries to  employes  coupling, 
264  n. 

Complaint  by  employe  of  defect- 
ive appliance;  continuance  in 
employment,  259  n. 

Dangers  which  employe  might 
have  known  by  exercise  of  care 
are  among  risks  assumed.  La- 
tremouille  v.  B.  &  R.  R.  Ca 
(Vt.),  265. 

Defective  track,  253  ». 

Employe  ordered  10  assist  in  re- 
moving drift  held  not  to  have 
assumed  risk  arising  from  neg- 
ligence of  foreman.  Nail  v, 
Louisville,  N.  A.  &  C.  R.  Co. 
(Ind.).  309. 

Excessive    speed   of    locomotive, 

255  «. 
Flagman   riding  on    footboard  of 

locomotive.  256  «. 
Handling  disabled  cars,  255  n. 
Ice  and  snow  on  endgate  of  car, 

259  «• 

Incompetency  of  fellow  servants; 
assumption  of  risk  from.  See 
Fellow  Servants^  post. 

Injury  happening  in  execution  of 
dangerous  errand,  256  n. 

Iron  rails  projecting  from  ends  of 
car;  brakeman  assumes  risk  of 
injury  from  handling  cars  so 
laden.  Jackson  v.  Missouri 
Pac.  R.  Co.  (Mo.),  260. 

Laborer  not  necessarily  charge- 
able with  notice  of  defectiT- 
roadbed  over  which  he  is  care 
ried.  Colorado  Mid.  R.  Co.  fu 
O'Brien  (Colo.),  235. 
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MASTER  AND  SERVANT. 
Basks  of  JBmploymant — Ccmtinmid, 

Low  bridge  over  track  See  Z#v 
Brtd^i^  anU. 

Mismatched  couplings;  injary 
from  continuing  use  of,  259  it. 

Negligent  obstruction  of  track  by 
other  employes.  256  n. 

Newly  constructed  road;  risks  as- 
sumed by  employes  in  riding 
over     in     constmctioo     train, 

243  ». 

— ^  servant  assumes  risk  of  being 
transported  over  on  construc- 
tion train.  Colorado  Mid.  R. 
Co.  V.  O'Brien  (Colo.),  235. 

Overhanging  rock  falling  oa 
track,  254  jt. 

Piles  of  logs  near  track,  254  ». 

Running  handcar  in  darkness; 
collision  with  freight  cars. 
256  M. 

Section  foreman  injured  in  hand- 
ling rails,  257  n. 

Sleeping  in  caboose  standing  on 
sidetrack  and  struck  by  other 
cars.  256  II. 

Switchman  injured  by  defective 
draw  head  on  locomotive,  258  it. 

Switchstand  at  side  of  track, 
maintained  in  a  dangerous 
manner,  254  n. 

Unblocked  frogs,  253  n. 

Brakeroan   assumes  risk  of 

injury  from  unblocked  frog  in 
yard.  Richmond  &  D.  R.  Co. 
V.  Risdon  (Va.).  244. 

Unusual  danger  ;  servant  cannot 
incur  at  master's  risk;  rule 
where  the  danger  is  not  appar- 
ent to  his  mind.  Colorado  Mid. 
R.  Co.  V.  O'Brien  (Colo.),  235. 

Use  of  defective  machinery, 
258  n. 

Work  not  obviously  dangerous, 
256  It. 

Working  on  train  with  insufficient 
:  number  of  emploj'es ;  promise 

of  superintendent  to  supply  ad- 
ditional hands,  260  if. 
Fellow  Servants. 

Brakeman  and  employe  leaving 
car  too  close  to  main  track,  346 
If. 

on  Iog)?ing   train  injured  by 

faliinp  of  log  from  car:  negli- 
gence of  fellow  trainmen,  349»- 

Car    inspectors    and     brakemen. 

Car  repairer  and  switchman. 
293  If. 


MASTER  AND  SERVANT. 
Fellow  8«rvant8->GMi)w«a£ 

Car  repairer  as  fellow  scrvsat  of 
engineer;  difi^erent  depsrunaH 
limitation.  293  m. 

^—  negligence  of  switchmns 
causing  bis  death  ;  qnesu«m  for 
jury,  436  «. 

Combined  oegligeoce  of  master 
and  fellow  servant;  liability  for 
injury  to  employe  resulting 
from;  proximate  cause.  336  n, 

——  of  master  in  furnishing  a[>- 
pliances  and  engineer  in  back- 
ing engine;  injured  brakeman 
may  recover  for.  Richmond  & 
D.  R.  Co.  r.  George  (Va,),  331. 

Conductor  as  fellow  servant  of 
other  train  hands,  344  tu 

—  and  brakemen,  345  s. 

— ^  backing  train  against  car 
coupler  ;      wilful      negligence. 

443  »»■ 

— ^  failure  to  stop  train  while 
brakeman  was  attempting  to 
get  upon  it,  442  st. 

is  fellow  servant  of  brake- 
man  killed  through  conductor's 
'negligence.  Congrave  v.  South- 
ern Pac.  R.  Co.  (Cal.),  337. 

Division  superintendent  and  en- 
gineer, 345  It. 

Duties  owed  by  railroad  company 
to  employes  which  cannot  be 
delegated  so  as  to  exonerate 
company  from  liability.  Miller 
r.   Southern    Pac  R.  Co.  (Or.), 

294. 
Employe  given  command  over 
others  held  not  a  fellow  servant 
as  to  subordinate  injured  in 
obeying  orders.  Nail  v.  Louis- 
ville, N.  A.   &  C.  R.  Co.  (Ind.). 

309. 

Employe  performing  duties  of 
master  is  made  his  agent  by  a 
rule  of  law,  not  by  regulations 
of  company.  Miller  r.  Southern 
Pac.  R.  Co.  (Or.),  294. 

Engineer  and  conductor  of  work 
train  are  fellow  servants  of  sec- 
tion hand  riding  to  his  work  00 
such  trkin.  Knahtla  v.  Oregon. 
S.  L.  &  U.  N.  R.  Co.  (Or.),  "6. 

and  laborer  on  construction 

train,  345  "• 

and  train  hands,  346  ». 

Exemption  from  liability  for  in- 
juries caused  by  servant's  neg- 
ligence :  validity  of  contract 
stipulating  for,  442  it. 
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Fellow  Servants — Continued, 

Foremaa  and  laborer ;  negligence 
in  supplying  safe  place  to  work, 
330  n. 

as  fellow  servant  of  laborers 

under  him,  329  n. 

as  fellow  servant  of  switch- 
man under  his  orders,  330  n. 

having     supervision       over 

construction  hands  is  represent- 
ative of  company  and  not  their 
fellow  servant.  Colorado  Mid. 
R.  Co.  V,  O  Brien  (Colo.).  235. 

—  laborer  injured  through  neg- 
ligent order  of  ;  sufficiency  of 
evidence,  445  n. 

—  negligence  of.  causing  :nju-y 
to  subordinate  held  negligence 
of  fellow  servant,  although  fore- 
man had  authority  to  employ 
and  discharge.  Ell  z%  Northern 
Pac.  R.  Co.  (N.  Dak.),  318. 

—  negligence  of,  resulting  in 
injury  to  switchman ;  question 
for  jury,  444  «. 

—  of  crew  clearing  away  debris 
held  a  vice-principal  of  subor- 
dinate.    Nail  V.   Louisville^  N. 

A.  &  C.  R.  Co.  (Ind.),  309. 
Promise  of  overseer  to  repair 

light  over  which  railroad  com- 
pany had  no  control,  331  n. 

Two  foremen  of  gangs  of  sec- 
tion men  as  fellow  servants,330». 

Incompetent  fellow  servant;  com- 
plaint by  switchman  to  yard- 
master  of  foreman's  incompe- 
tency ;  reliance  on  promise  of 
superior,  363  «. 

Employe    assumes    dangers 

from  known  incompetency  of 
fellow  servant  of  which  he  does 
not  complain.     Latremouille  v. 

B.  &  R.  R.  Co.  (Vt.).  265. 

Engineerallowing  foreman  to 

operate  engine,  363  «. 

Evidence   that  foreman   was 

so  intemperate  as  to  make  him 
unfit  is  irrelevant  where  it  is 
not  claimed  that  he  was  intoxi- 
cated on  the  day  of  the  accident. 
Hammond  &.  Chicago  &  G.  T. 
R  Co.  (Mich.),  377. 

Evidence  which  is  admissible 

to  show  incompetency,  274  n. 

Existence  of  proper  regula- 
tions ;  liability  of  master,  363  n, 

—  Incompetency  of  servants  not 
one  of  ordinary  risks  assumed 
by  employe  when  he  enters  ser- 


MASTER  AND  SERVANT. 
Fellow  Bervants—OffZ/jfiM/. 

vice.  Galveston,  H.  &  S.  A.  R, 
Co.  V.  Arispe  (Tex.),  350. 

Incompetent  fe^llow  servant;  injury 
to  employes  through  negligence 
of  incompetent  fellow  servant, 
362  «. 

Knowledge  of  incompetency 

by  injured  employe;  instruction, 

362  n. 

Master  is  liable  for  injuries 

resulting  from  incompetency  of 
fellow  servant.  Lee  v.  Michigan 
C.  R.  Co.  (Mich.),  356. 

One-armed  brakeman,  364  n. 

On   issue  of    competency  of 

employe,  a  witness  cannot  be 
asked  whether  he  was  bright  or 
intelligent.  Latremouille  v.  B. 
&  R.  R.  Co.  (Vt.).  265. 

— —  Proof  of  master's  knowledge 
of  incompetency  is  necessary  ; 
presumption  is  that  company 
has  done  its  duty.  Lee  v.  Mich- 
igan C.  R.  Co.  (Mich.),  356. 

Question  for  jury  where  evi- 
dence shows  that  fellow  servant 
was  incompent  the  court  should 
not  take  case  from  the  jury.  Lee 
V.Michigan  C.  R.Co.  (Mich.),356. 

Retention  oy  company  of  em- 
ploye whose  acts  oaused  injury 
to  another;  ratification,  363  n. 

— ^  Risks  assumed  by  employe 
continuing  in  master's  service 
with  knowledge  of  incompetency 
of  fellow  servant,  273  n, 

Youthful  telegraph  operator, 

363  «. 

Instructions  on  theory  of  plaint- 
iff's case  held  inapplicable 
where  evidence  shows  that 
injuries  caused  by  negligence  of 
fellow  servants.  Galveston,  H.  ■ 
&S.A.  R.C.  V.  Arispe  (Tex.),  35a. 

Master  cannot  delegate  duty  to 
servant  so  as  to  exempt  himself 
from  liability  to  injured  fellow 
servant.  Miller  v.  Southern 
Pac.  R.  Co.  (Or.),  294. 

Minor  assumes  risks  of  negligence 
of  fellow  servants,  349  n. 

Negligence  of  master  in  perform- 
ance of  implied  duties  delegated 
to  employe,  308  n. 

Proximate  cause  of  injury  to 
brakeman  held  to  have  been 
defective  car  and  not  engineer's 
negligence.  Richmond  &  D.  R. 
Co.  V,  George  (Va.),  331. 
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Fe  Llo w  Bervan  Xm— Continued, 
Roadaiaster    relaying;    track  and 
employe        receiving       injury 
through  such  defect,  346  «. 
Rules  and    regulations ;  duty  of 
master  to  make,  for  protection 
of  servant  against    negligence 
of    fellow    servants.       Abel    v. 
President,  etc.,  D.  &  H.  C.  Co. 
(N.  Y.).  430. 
— ^  failure  of  company  to  estab- 
lish ;  injury  to  fellow  servant ; 
instruction,  349  n. 
— ^  Rule   for   protection  of   em- 
ploye ;  company    is  liable  if  it 
fails  to  adopt,  concerning  the 
loading  of  cars,    although  em- 
ploye was  injured  by  his  fellow 
servant.     Ford  v.  Lake  Shore  & 
Michigan   Southern    R.  Co.  (N. 
Y.),  201. 
Separate    department;    the    fact 
that  car  repairer  who  was  in- 
jured, was  engaged  in,  -will  not 
control  in  determining  whether 
he  was  fellow  servant  of  negli- 
gent employes.     St.   Louis.   A. 
&  T.  R.  Co.    V.  Triplett  (Ark.), 
283. 
Statutory  liability  ;  Alabama  act ; 
injury  to   car  repairer  through 
negligence   of  engineer ;    vari- 
ance, 376  «. 
Alabama   act;  injury  to  ser- 
vant through  negligence  of  em- 
ploye having   superintendenry  ; 
sufficiency  of  complaint,  376  n. 

Alabama      act;     injury      to 

switchman  through  negligence 
of  fireman  in  transmitting  sig- 
nal, 376  n. 

Aiabania  act;  negligence  of 

servant  having  authority  to 
command;  sufficiency  of  allega- 
tions, 375  «. 

Alabama  act ;  negligence  of 
servant  having  charge  of  loco- 
motive ;  sufficiency  of  allega- 
tions, 375  n. 
— -  Alabama  act ;  risks  assumed 
by  employe;  instructions,  376  n. 
7-  Alabama  act  ;  use  of  defec- 
tive locomotive;  sufficiency  of 
complaint,  376  «. 

-  Alabama  statute;  negligence 
of  engineer;  evidence  as  to  fire- 
man having  charge  of  loco- 
moijve,  376  n. 

~bv  ^n?7'^  ^""l  •■  ^^'"P'oye   killed 
by   en^r,ne    of    companv;    suffi. 


MASTER  AND  SERVANT. 
Fellow  8ervant8->G?if//>M^i/. 
ciency  of  declaration,  446  n. 

Statutory  liability;  Georgia  stat- 
ute abrogating  common  law  dop- 
trine;  construction  of,  369  n. 

^■^  Georgia  statute  imposes  li- 
ability for  injury  caused  by 
fellow  servant  whether  injury 
was  connected  with  the  running 
of  trains  or  not.  Georgia  R.  Sl 
B.  Co.  V.  Brown  (Ga.)  368. 

Kentucky  statute  authorizing 

action  for  loss  of  life  through 
wilful  neglect;  negligence  ol 
conductor  causing  death  ol 
brakeman,  377  n. 

Kentucky  ftaiutc;  Injury  to 

conductor ;  wilful  neglect  of  en- 
gineer, 377  ». 

Massachusetts  act ;  employe 

injured  by  defective  brake  oa 
foreign  car  not  entitled  to  re- 
cover. Coffee  V.  New  York,  N- 
H.  &  H.  R.  Co.  (Mass.),  37a 

Massachusetts    act ;    ^  negli» 

gence  of  conductor  causing  in- 
jury to  brakeman  ;  proximata 
cause,  375  tu 

Massachusetts  act ;  negli- 
gence of  employes  in  leaving 
car  standing  in  improper  place; 
question  for  jury,  374  ». 

^^  Massachusetts  act;  negli- 
gence of  person  having  superia- 
tendency  ;  evidence  of  custom 
not  to  inspect  foreign  cars  oa 
one  of  which  employe  was  io- 
jured.  Coflfec  f.  New  York, H. 
H.  &  H.  R.  Co.  (Mass.),  370U 

Massachusetts     act ;      negli* 

gence  of  person  in  charge  of 
train  placing  cars  on  track; 
question  for  jury,  374  «. 

Massachusetts  act   precludes 

recovery  for  injuries  caused  by 
defects^ unless  there  ^as  defect 
in  something  provided  by  em- 
ployer. Coffee  «/.  New  York,  N. 
H.  &  H.  R.  Co.  (Mass.),  370. 

Massachusetts  act;  sufficiency 

of  notice  to  company    of  injury, 

375  "• 

Massachusetts  act;  what  con- 
stitutes a  **  train."  374  yr. 

Massachusetts  act;  when  con- 
ductor has  charge  of  train;  tem- 
porary absence,  375  n. 

Massachusetts  and  Alabama 

Employers  Liability  acts;  con- 
struction of,  373  M. 
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Statutory  liability;  Minnesota  and 
Iowa  statute  abrogating  fellow 
Servant  rule  as  to  railroad  com- 
pany ;  construction  of,  366  n. 

—— Minnesoia  statute;  injury  to 
section  man  loading  railroad 
iron  not  connected  with  use  and 
operation  of  railroad  within. 
Pearson  v.  Chicago,  M.  &  St.  P. 
R.  Co.  (Minn.).  364. 

-^—  Stipulation  against  statutory 
liability  for  negligence  of  fellow 
servants,  377  n, 

Superior  servant  limitation:  criti- 
cism of  case  of.  Nail  v,  Louis- 
ville &  N.  C.  R.  Co.,  317  n. 

Switchman  as  fellow  servant  of 
hands  injured  through  his  neg- 
ligence. '  Miller  v.  Southern 
Pac.  R.  Co.  (Or.).  294. 

as    fellow    servant    of    train 

hands    injured    through  switch- 
*         man's  negligence,  308  n. 

duties  involved  in  perform- 
ance of.  Miller  v.  Southern 
Pac.  R.  Co.  (Or.).  294. 

Test  of  liability  does  not  depend 
on  relative  ranks  of  servants, 
but  upon  the  character  of  the 
work  negligently  performed. 
Ell  V.  Northern  Pac.  R.  Co-  (N. 
Dak.).  318. 

-^  of  liability  is  whether  duty 
imposed  on  negligent  employe 
was  one  which  law  imposes  on 
master.  In  performance  of 
such  dutv  servant  is  vice  prin- 
cipal. Nail  V:  Louisville,  N.  A. 
&  C.  R.  Co.  (Ind.).  309. 

—  of  liability  is  whether  the  in- 
jury was  wiihin  the  risk  ordi- 
narily incident  to  the  service; 
it  does  not  depend  on  whether 
employes  were  fellow  servants 
in  technical  sense.  St.  Louis, 
A.  &  T.  R.  Co.  V,  Triplett  (Ark.), 
283. 

■  of  liability.  Rule  /or  deter- 
mining when  the  negligence 
which  caused  the  injury  is  the 
negligence  of  the  master  and 
when  that  of  a  fellow  servant, 
laid  down.  Ell  r.  Northern  Pac. 
R.  Co.  (N.  Dak.).  318. 

—  of  master's  liability  where 
one  employe  is  injured  through 
negligence  of  another,  293  n. 

Train  dispatcher  performing  duty 
0/ superiDtendent;  order  toaub- 


MASTER  AND  SERVANT. 
Fellow  Servants— c'i;///////i^</. 
ordinate  employe,  349  n. 

Yard-hand  as  fellow  servant  of 
car  repairer  injured  through 
former's  negligence,  293  n. 

Yard-master  as  fellow  servant  of 
injured  car  repairer.  293  //. 

as  vice-principal  of  subordi- 
nate complaining  of  defective 
appliance  and  incompetent  fel- 
low servant,  330  n. 

supervising   men    to    secure 

faithful  observation  of  rule  held 
not  a  tellow  servant  of  car  re- 
pairer.    St.  Louis,  A.  &   T.  R. 
Co.  V,  Triplett  (Ark.),  283. 
Contributory  Neglig;ence. 

Brakeman  failing  to  examine 
brakes  before  using  them, 
410  ». 

injured  in   collision  owing  to 

his  failure  to  perform  his  duties 
and  falling  asleep,  409  n. 

—  jumping  from  moving  train; 
evidence  that  he  was  only  do- 
in^  what  was  ordinarily  done, 
410  n, 

jumping     from     train    and 

striking  pile  of  rails,  409  n. 

leaning  out  from  side  of  car 

and  struck  by  **  wing  fence"  of 
cattle  guard,  held  not  entitled 
to  recover.  McKee  v.  Chicago, 
R.  I.  &  P.  R.  Co.  (Iowa).  154. 

— •  passing  over  tender  and  step- 
ping into  man  hole,  409  //. 

stepping  from   moving  train 

to  station  platform.  41011. 

Care  exacted  of  employe;  when 
he  should  leave  his  post  of  duty, 

415  «• 
Conductor    starting    train    while 

overdue  train  is  expected  from 

opposite  direction.  40911. 
Coupling  cars;  brakeman  coupling 

mismatched   cars   in    negligent 

manner.  394  n. 
brakeman    slipping    on    ice 

while   uncoupling  moving  cars, 

394  «. 

car    coupler    stepping     into 

bole  in  roadbed  with  knowledge 
of  defect.  394  n. 

conductor  attempting  to  cou- 
ple cars.  395  n. 

-^—  couplingcars  running  at  high 
speed.  395  ;/. 

i-oupling  defective  cars;  evi- 
dence. 395  n. 

coupling    moving    train    to 
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unproperly  loaded  car,  412  n. 
Coupling  cars;  employe  going  be- 
ween   cars  to    uncouple  tbem, 

395  ». 

employe  twice  attempting  to 

couple  cars  having  defective 
apparatus,  394  n, 

failure  to  use  coupling  knife 

as  required  by  contract  of  em- 
ployment, 393  n. 

in    manner  other  than   that 

directed  by  yardmaster's  order, 
held  to  be  contributory  negli- 
gence. Richmond  &  D.  R.  Co. 
V.  Risdon  (Va.),  244. 

^■^  use    of     defective    bumper, 

394  «. 
Employe    attempting    to  get   on 

pilot  of  moving  engine,  411  n\ 
— ^  caught    between   coal   shute 

and  passing  car,  412  ». 

—  continuing  in  service  after 
discovery  of  defect,  413  ». 

—  handling  defective  cars,  411  n. 
^■^  may  presume  that  employer 

has  furnished  suitable  appli- 
ances, 414  n. 

on  track  struck  by  approach- 
ing engine,  411  n. 

on   track   struck   by   second 

section   of  passing  train,  411  m. 

walking  across  bridge  struck 

by  passing  train,  412  ». 

walking  from  place  of  work 

to  distant  point  in  order  to  ob- 
tain shelter,  411  n. 

Engineer  and  fireman  running 
train  into  yard  at  excessive 
speed;  collision  with  stationary 
engine,  408  n, 

failing   to  keep  lookout  for 

obstructions,  408  ». 

leaning  out  of  cab  and  strik- 
ing his  head  against  a  telegraph 
pole,  408  H. 

looking  out  for  defects;  care 

to  be  exercised  by,  408  n.  ^ 

running  into  train  at  inter- 
section of  branch  road,  407  if. 

running   train   after  a    rain 

storm;  finding  of  jury,  40711. 

running    train  at  excessive 

speed  in  violaXion  of  rule,  407  ». 

Engineer's  character;  considera- 
tion of,  in  determining  whether 
or  not  he  was  to  blame.  416  m. 

Evidence;  competency  of  employe 
to  tcstifvthat  he  acted  cautious- 


MASTER  AND  SERVANT. 
Contributory     JS^eglig^iDee'-'C^m- 

tinued. 

ly,  416  If. 
Evidence    of   custom    to  |excDsc 
contributory  negligence.  416  jt. 

ot  employe's  good  reputation 

as  a  railroad  man.  416  n, 

^— -  of  statement  by  injured  em- 
ploye as  to  the  cause  of  acci- 
dent; admission  of  fault;  rts 
gestae^  414  if. 

to  prove  conttibutory  negli- 
gence; proof  confined  to  allega- 
tions in  answer.  416  n. 

Exposure  of  person  to  save  life  if 
not  constituting  rashness  is  not 
contributory  negligence.  Coo- 
diff  V,  Kansas  City,  Ft.  S.  &  C. 
R.  Co.  (Kan.).  417. 

Failure  of  company  to  exercise  or- 
dinary care  after  discovery  of 
servant's  peril;  when  contribo- 
tory  negligence  is  overcome  by, 
414  «. 

Failure  to  allege  that  employe  had 
opportunity  of  informing  him- 
self, 415  If. 

Fireman  ofif  duty  struck  by  a  pass- 
ing train  while  lounging  near 
track,  408  If. 

using  engine   with  defective 

wheel,  408  n. 

Flagman  going  to  sleep  and  in- 
jured in  collision,  409  if. 

Injury  to  employe's  wife;  failure 
ot  husband  to  discover  defect  in 
appliances  held  not  to  prevent 
recovery  for  wile's  injury.  Mis- 
souri Pacific  R.  Co.  v.  White 
(Tex.),  206. 

Inspection  of  appliances;  qu.estion 
is  for  jury  whether  it  is  em- 
ploye's duty  to  endeavor  to  as- 
certain defects.  Missouri  Pac 
R.  Co.  V,  White  (Tex.),  206. 

Servant  of  quarry  owner  to 

whom  railroad  furnished  cars 
bound  to  ascertain  if  they  were 
safe;  instruction  held  erroneous. 
Roddy  V,  Missouri  Pac.  R.  Co. 
(Mo.),  225. 

Knowingly  encountering  obvious 
danger.  413  if. 

Knowledge  of  employe  of  defect 
which  caused  injury;  safficiency 
of  plea,  415  If. 

Laborer  pushing  car  crushed  be- 
tween   embankment    and  car, 

.    411  n. 

riding  in  closed    car  passing 
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timud. 
.  by  an  opening,  in  the  side    and 
falling  uut,  410  n. 

Low  bridge;  contributory  negli- 
gence of  employe  injured  by. 
See  Low  Bridge,  ante. 

Minor  servant;  contributory  neg- 
ligence of;  action  by  father  to 
recover  for  his  death,  414  «. 

youth  of  servant  contribut- 
ing to  injury;  deception  as  to 
age,  414  If. 

Mutual  fault;  injury  caused  by 
culpable  negligence  of  party  in- 
jured,  415  n. 

Proximate  cause  of  injury  where 
employe^  has  knowledge  of  one 
defect  and  is  ignorant  of  an- 
other, 414  n. 

Reliance  by  car-repairer  upon 
rules  made  for  his  protection 
held  not  to  constitute  contribu- 
tory negligence.  St.. Louis,  A.  & 
T.  R.  Co.  V.  Triplett  (Ark.),  283. 

Riding  in  dangerous  place  on 
car,  413  w. 

Rules;  injuries  received  in  con- 
sequence of  violation  of.  See 
Rules  and  Regulations,  post. 

Section  foreman  loading  fishplate 
on  defective  hand  car;  injury 
by  derailment  of  car,  283  n. 

Section  hand  remaining  on  hand 
car  which  foreman  is  propelling 
around  curve  towards  approach- 
ing train.  Hammond  v.  Chi- 
cago &  G.  T.  R.  Co.  (Mich.). 
377. 

injured     while    working  on 

roadbed,  410  ». 

riding  on  flat  car   instead  of 

in  caboose,  410  ». 

Section  master  on  track  injured 
by  failure  of  company  to  stop 
second  section  of  tiain,  411  n. 

Standing    on    platform     of     car. 

414  n. 

Standing  on  track  and  struck  by 
car  which  employe  knew  was 
switched  hear  by,  413  n. 

Sufficiency  of  complaint;  negativ- 
ing contributory  negligence;  al- 
legation   of    absence    of    fault, 

415  «• 

Switchman  climbing  up  on  side 
of  car  and  crushed  between  car 
and  building  alongside  track 
held  not  negligence  as  a  matter 
of  law.     Sweet  v.    Michigan  C. 


MASTER  AND  SERVANT. 
Ck>ntributor7     Negligence — Con- 
tinued. 
R.  Co.  (Mich.),  395. 

Uncoupling  moving  cars  while 
passing  over  "split  switch" 
held  contributory  negligence. 
Grant,  Adm'r  v.  Michigan C.  R. 
Co.  (Mich.),  383. 

Unguarded  frog;  employe  killed 
through  his  contributory  negli- 
gence; statutory  liability  of 
company,  391  n. 

Unusual  danger;  when  servant 
may  incur  risk.  See  Risk  op 
Employment,  ante. 

Use  of  tool  obviously  defective, 
413  «. 

Using  machinery  with  knowledge 
of  defect,     414  n. 

Workman  killed  while  walking 
along  track  at  narrow  place  be- 
tween steep  bluff  and  sea;  ques- 
tions of  negligence  and  contrib- 
utory negligence  for  jury. 
Noyes  v.  Southern  P.  R,  Co. 
(Cal.),  591- 
Rules  and  ftegulations. 

Abandonment  of  rule  not  pleaded; 
allegation  of,  will  not  exclude 
evidence  as  to  such  rule.  Al- 
corn V.  Chicago  &  A.  R.  Co. 
(Mo.),  138. 

Car  repairer;  sufficiency  of  rules 
for  protection  of,  435  ». 

sufficiency  of  rules  of  com- 
pany to  protect,  while  at  work. 
IS  a  question  for  jury.  Abel  v. 
President,  etc..  D.  &  H.  C.  Co. 
(N.  Y.).  430. 

Collision  between  two  engines; 
whether  accident  was  caused  by 
absence  of  proper  rules,   436  «. 

Company  must  guard  employes 
against  negligence  as  far  as  it 
can  by  enacting  and  promulga- 
ting proper  rules.  Abel  v. 
President,  etc.  D.  &  H.  C.  Co. 
(N.  v.),  430. 

Company  must  take  precaution 
for  employes  safety  by  adop- 
tion of  proper  regulations;  if  in- 
juries are  traceable  to  failure  to 
adopt  such  precautions  company 
is  liable.  Ford  v.  Lake  Shore 
&  Mich.  S.  R.  Co.  (N.  Y.),  201. 

Contributory  negligence;  compli- 
ance with  rule  rendered  impos- 
sible, 394  ». 

Coupling  cars  while  standing 

on  foot   board  of   engine;    evi- 
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Bules    and    Begulatioiia Can- 

tmufti. 

dence  as  to  rule,  393  «. 
Contributory  negligence;  evidence 
of  custom  or  usage  to  show  that 
rule  was  not  imperative,  393  n, 
^—  Injuries  arising   from   viola- 
tion  of    rule;     failure    to  aver 
knowledge  of  rule,  393  n, 
— —  of    employe    attempting,    in 
violation  of  rules,    to   uncouple 
moving  cars.     Grant  Adm'r  v, 
Michigan    C.     R.   Co.   (Mich.), 
383. 
^'—  of  employe  coupling  cars  in 

disregard  of  rules.  392  n. 
^'—  reliance  by  car  repairer  upon 
rules  made   for  his   protection, 
held      not    to    constitute.      St. 
Louis.  A.  &  T.  R.  Co.   v.   Trip- 
lett  (Ark.),  283. 
^—Violation    of    known     rules 
with  conductor's  consent,  394  n. 
-^—  Violation  of  rules  which  ser- 
vant was  not  required  to  learn, 
394  ». 
Duty  of  company  to   protect  car- 
repairer;  when  not   fulfilled   by 
adoption  of  rules  for  his  protec- 
tion.    St.  Louis,  A.  &  T.  R.  Co. 
r.  Triplrit  (Ark.).  283. 
Duly  of  master  to  make  rules   for 

protection  of  servant,  205  n. 
Evidence  of  rule  relaiinij  to  plac- 
ing of  materials  and  tools   near 
track  held    inadmissible  in    ac- 
tion   for    death      of     emplove 
struck  bv   wing  fence.     McKee 
V.  Chicago.   R.     I.  &  P.  R.  Co. 
(Iowa).  154. 
— —  When  terms  of  rule  and  facts 
from  which   knowledge   thereof 
miphi  be  inferred   are   admissi- 
ble in  action  for   injury   to  ser- 
vant.    A. corn  r.  Chicago  &   A. 
R.  Co.  (Mo).   138. 
Failure    of    servant    to   examine 
coupling  apparatus   as  reqnired 
by  rule  held  to  preclude   recov- 
ery for  injury    received.       Ben- 
nett r.  Nonhern    Pacific   R.  Co. 
(N.  Dak.).  182. 
Fellow-servants;     negligence     of; 
fail-ire  of  company  to   establish 
proper  rules:  instructions.  349  «. 
Incompetent  fellow  servant;    vio- 
lation  of  rules   by;    liability   of 
master,  363  n. 
Instruction  as  to  duty  of  company 
to  adopt  proper  rules;  reference 


MASTER  AND  SERVANT. 
Bules      and     Regulationa— Gm. 
tinui'd. 

to  evidence  as  to  rules  of  other 
companies  held  proper.  Abel 
V.  President,  etc..  D.  &  H.  C. 
Co.  (N.  v.).  430. 
Loading  of  cars;  general  rule  re- 
lating to,  held  not  sufficient  for 
protection  of  employe  injured 
by  falling  of  lumber  from  flat 
car.  Ford  v.  Lake  Shore  & 
Mich.  S.  R.  Co.  (N.  v.),  201. 
Negligence  of  company  in  permit- 
ting rules  to  be  violated;  injury 
to  fireman  in  collision,  436  n. 
Notice  to  company  of  violation  of 
rule;  company  held  to  have  bad 
cognizance  that  regulai  on  was 
insufficient  and  to  have  been 
charged  with  duty  of  correcting 
evil.  St.  Louis.  A.  &  T.  R.  Co. 
V,  Triplelt  (Ark.).  283. 
Rule  that  regular  compensatioa 
covers  all  risks  and  thatempioye 
shall  not  be  entitled  to  damages 
for  injuries,  not  binding  on  em- 
ploye unless  expressly  agreed 
to.  Georgia  Pac  R.  Co.  x'. 
Doolev  I'Ga.).  437. 
Torts  of  SerFants. 

Arrest  by  station  agent  of  person 

in  waiting  room,  42811. 
Assault    by    street     car     driver; 

Question  for  jury.  429  n. 
Child  carried  on  hand  car  by  em- 
ploye; liability  of  company  for 
negligence,  429  n. 
Death  caused  by  gross  negligence 
of  employe;  statute  authorizing 
recovery  for;  instruct. on,  44611. 
Exemplary  damages;   liability  of 
company     for,    on    account   of 
wrongful  acts  of  servants;  rati- 
fication. 428  n. 
Pollution  of  stream   by   wrongful 
act    of    yardmaster;    company 
not  liable  for  punitive  damages. 
Gulf,  C.  &  S.  F.  R.  Co.  r.  Reed 
(Tex.),  423. 
Ratification  by  company  of  em- 
ploye's wrongful   act    roust  be 
by  officer  possessing  authority. 
Gulf,  C.  A  S.  F.  R.  Co.  r.  Reed 
(Tex.),  423. 
Trespass     on    land  by    sub-coo- 
tractors;  liability  of  company, 
429  #y. 
Belief  Association. 

Employe    executing     release    to 
railroad  according   to  roles    of 
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Belief  Assooiation — Continueel. 
association  cannot   avoid   it  on 
ground  of  partial  failure  of  com- 
pany to  observe  some  of  the  in- 
ducements     which     influenced 
him     to     become    a    member. 
Spitze  V.  Baltimore  &  O.  R.  Co. 
(Md.),  495. 
t         Release  of    claims    for  damages. 
I  See  Release. 

Release    of    claims    for  injuries; 
employe  receiving  money  from 
relief   association,  500  n, 
Dismtsaal.    IiLbel. 

Liability  of  company  for  unau- 
thorized publicatioifk  by  news- 
papers as  to  discharge  of  em- 
ploye, 115  «. 

Liability  of  railroad  company  for 
publication  of  names  of  dis- 
charged employes  with  ofifenses 
committed,   115  n. 

Dismissal  of  a  servant  and  publi- 
cation of  his  offense  does  not 
render  company  liable,  the 
communication  being  privileged 
Hunt  V.  Great  Northern  R.  Co. 
(L.  R.).  113. 
MINOR  SERVANTS.      Sec  Master 

AND  Servant. 
MORTGAGE. 

Priorities.     See  Receivers. 

Mortgagees  of  road  in  hands  of 
receiver  have  no  greater  inter- 
est in  earnings  than  unsecured 
creditors,  unless  they  have  tak- 
en possession  of  property  or 
had  receiver  appointed.  State 
V.  East  Line  &  R.  R.  R.  Co. 
(Tex.),  656. 
MORTUARY  TABLES.     See  Death; 

-  Evidence. 
NEGLIGENCE.  See  Children,  Fires, 
Master  and  Servant,  Passen- 
gers. Turntables,  Contribu- 
tory Negligence,  Trespassers 
ON  THE  Track. 

Actionable  negligence;  what  con- 
stitutes, 234  n. 

consists  of    breach    of  duty 

owed  to  one  suffering  damage. 
Roddy  V.  Missouri  Pac.  R.  Co. 
(Mo.),  225. 

Carrier's  negligence  in  causing 
collision  not  imputed  to  passen- 
ger, 91  n. 

Car  with  defective  brake  not  such 
an  imminently  dangerous  in- 
strument as  to  render  company 
liable  to  stranger  injured. 
48  A.  &  E.  R.  Cas.— 47 


NEGLIGENCE Continiud. 

Roddy  V.  Missouri  Pac.  R.    Co. 
(Mo.).  225. 

Cars  furnished  to  quarry  owner; 
servant  of  quarry  owner  injured 
by  defective  car  not  entitled  to 
recover  from  railroad  company. 
Roddy  V,  Missouri  Pac.  R.  Co. 
(Mo.),  225. 

Cars  furnished  to  quarry  owner 
under  contract;  duty  of  company 
to  use  reasonable  care  for  safe- 
ty of  quarry  owner  and  his  ser- 
vants. Roddy  V.  Missouri  Pac. 
R.  Co.  (Mo.).  225. 

Character  of  negligence  held  to 
determine  under  which  section 
of  statute  action  was  brought. 
Louisville  S.  V.  &  T.  Co.  v, 
Louisville  &  N.  R.  Co.  (Ky.),  i. 

Court  should  direct  verdict  for  de- 
fendant where  facts  are  undis- 
puted and  it  would  set  aside 
verdict  for  plaintiff.  Candela- 
ria  V.  Atchison.  T.  &  S.  F.  R. 
Co.  (N.  Mcx.).  565. 

Cumulative  acts;  demurrer  to 
part  of  count  not  sustained 
where  clause  objected  to  is  only 
one  of  several  acts  alleged. 
Louisville  &  N.  R.  Co.  v.  Hall 
(Ala.),  170. 

Imputed  negligence;  negligence 
of  carrier  cannot  be  imputed  to 
passenger  so  as  to  defeat  action 
against  third  persons.  Bunting 
V.  Hogsett  (Pa.),  87. 

Instructions;  failure  of  court  to 
define  **  unfitness,  gross  negli- 
gence, and  carelessness "  used 
in  instruction  held  not  reversi- 
ble error.  Galveston,  H.  &  S. 
A.  R.  Co.  V.  Arispe  (Tex.),  350. 

Law  and  fact;  negligence  is  a 
mixed  question  of,  to  be  deter- 
mined by  jury  under  instruc- 
tions from  court  ;  when  ques- 
tion may  be  withdrawn  from 
jury.  Latremouille  v.  B.  &  R. 
R.  Co,  (Vt.),  265. 

Presumption  of  negligence.  See 
Master  and  Servant;  MachU 
nery  and  appliances. 

Province  of  jury  to  determine 
question  of  negligence  or  con- 
tributory negligence  should  not 
be  invaded  by  courts  except  in 
clear  cases.  Colorado  Mid. 
R.  Co.  V.  O'Brien  (Colo.).  235. 

Proximate  cause;  concurrent  neg- 
ligence of  two  responsible   par- 
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ties,  447  n. 

Proximate  cause  of  injury,  col- 
lision at  crossing.  See  Passen-  ' 
CERS,  General-ly.  ' 

intervening     cause    between  , 

negligent  act  and  injury,  447  «.  • 

sufficiency  of  connection   be- 
tween negligent  act  and  injury, 
447  «. 
NEW  TRIAL.     See  Trial. 

Misconduct  of  counsel  as  ground 
for.     See  Trial. 

Newlv  discovered  evidence;  new 
trial  will  not  be  granted  because 
of,  unless  diligence  was  used  to* 
learn     what       iheir     testimony  I 
would  be.      Missouri  Pacific  R.  I 
Co.  V.  White  (Tex.).  206.  1 

NUISANCE.  j 

Stagnant  water.     See  WAiKRsand  j 

WAlKkCnrRSKS. 

OFFICERS  AND  AGENTS. 

Authority  of  railroad   employe  toi 
bind  company   by  contracts  for 
medical  services,  506  ». 
Employment  of  physician  by  con- 
ductor to  attend  injured  brake- 
man  ;  company  held   not  liable 
for  physician's  servicce.    Sevier 
v.    Birmingham,   S.  &  T.  R.  R. 
Co.  (Ala.),  503. 
Evidence  to  show  that  certain  per- 
sons were  officers  of  railroad, 
86  «. 
Malicious  prosecution.   Authority 
of  manager  of  railroad  to  insti- 
tute   prosecution    for    perjury,  \ 
85  «. 
Reduction  of  number  of  directors  j 
under      New      York       statute,  j 
Length  of  road,  86  n. 
Service  of  process  on  director  of 
railroad    company      who    had 
ceased  to  hold  office,  86  n,  I 

PARENT  AND  CHILD.    See  Death.  I 
Action  for  death  of  child;  evidence ' 
of  statement  as  to  cause  of  acci- 1 
dent:   admission   of   fault;  res\ 
gestat^  414  n.  j 

Contributory  negligence  of  minor 
servant ;  action  by  father  to  re- 
cover for  his  death,  414  n, 

of  parents  in  allowing  child 

to  wander  on  track,  500  «. 
PASSENGERS. 
Generally. 

Action  for  injury  to  passenger. 
Pleading.  Necessity  for  setting 
out  facts,  100  n.  \ 

Carrier's    negligence    in   causing' 


PASSENGERS. 
OeneraUy—  C<mtinued. 

collision  not  imputed  to  passen- 
ger, 91  H. 

Collision  at  crossing ;  owner  of 
donkey  engine  operated  on 
track  which  crossed  the  railroad 
track  held  liable  for  negligence 
of  his  engineer  in  colliding  with 
a  passenger  train.  Injury  held 
to  be  proximate  cause  of  acci- 
dent. Bunting  f.  Hogseit (Pa.), 
87. 

at  crossing  resulting  io  in- 
jury to  passenger.  Duty  of 
company  to  give  signals,  100  ». 

between  trains  causing  injury 

to  passenger.  Caboose  of 
freight  train  becoming  de- 
tached, 98  n. 

of   train    with  cow  resulting 

in  injury  to  passenger.  Pre- 
sumption of  negligence,  99  «.^ 

Coupling  cars  on  mixed  train 
causing  injury  to  passenger. 
Instruction  as  to  care  and  skill, 
100  M. 

Damages  for  personal  injuries. 
See  Damages. 

Degree  of  care  required  in  hand- 
ling engine,  instruction,  100  «. 

Evidence  as  to  speed  of  train. 
Competency  of  witness,  99  it. 

Falling  of  berth  ;  passenger  in 
sleeping  car  injured .  by  ;  evi- 
dence held  to  sustain  verdict. 
Northern  Pac  R.  Co .  v,  Hess 
(Wash),  91, 

Free  pass ;  injury  to  passenger 
riding  on.  Carrier's  liability 
for  negligence,  97  n. 

Freight  train.  Degree  of  care  re- 
quired of  company,  100  ir. 

Imputed  negligence  ;  negligence 
of  carrier  cannot  be  imputed  to 
passenger  so  as  to  defeat  action 
against  third  person.  Bunting 
V.  Hogsett  (Pa.).  87. 
*  Instruction  referring  to  **  Negli- 
gence of  Defendant,"  100  ». 

Passenger  carried  beyond  station 
and  compelled  to  walk  back. 
Exemplary  damages,  98  «. 

Starting   train    while    passengers 
are  getting  on.     Injury  to  chil* 
dren,  99  n. 
Contributory    Xegligence.      See 
Street  Raflv^'ays,  infra. 

Absence  from  seat ;  necessity  for 
leaving  seat  need  not  be  shown 
by   passenger;    company   must 


Digitized  by  LjOOQ  IC 


VOL.  48] 


INUKX. 


739 


PASSENGERS. 
Contribntory     negligence— 6<y;/- 
tinned, 
prove   contributory  negligence. 
Northern  Pac.   R.   Co.  ».   Hess 
(Wash).  91. 
Street  Bailway. 

Boy  pushed  off  platform  by  pas- 
sengers, 61  n. 

riding    on     front     platform. 

Negligence  of  company.     Ques- 
tion for  jury,  61  n. 
Collision   with  other  vehicle ;  in- 
jury to  passengers  in  street  car, 

49  «. 

Passenger  struck  by  timber 

projecting  from  wagon.  Com- 
pany held  not  liable.  Alex- 
ander V,  Rochester.  C.  &  B.  R. 
Co.  (N.  Y.),  46. 

Contributory  negligence.  Alight- 
.  ing  from  moving  car,  55  n. 

Alighting  from  or  getting  on 

moving  car.    Defective  car  step, 

55  »• 

Boy  jumping  from   one   car 

and  run  over  by  car  on  another 
track.  55  n. 

Injury    to    boy    knocked  off 

platform,  55  n. 

Injury  while  boarding  mov- 
ing electric  street  car.  Care 
question  for  jury.  55  ». 

Instructions  as  to  effect  of  de- 
fendant's gross  negligence,  56  ». 

of  passengers  on  street  cars. 

Riding  on  platform,  55  «. 

Driver  starting  car ;  negligence 
of,  60  n. 

Dummy  train.  Conductor  must 
see  that  no  passenger  is  in  dan- 
ger when  he  starts  train.  It  is 
not  enough  to  merely  stop  for 
reasonable  time.  Highland 
Ave.  &  B.  R.  Co.  v.  Burt  (Ala.), 
56. 

Duty  of  street  car  driver;  instruc- 
tions as  to,  60  />. 

Failure  to  enclose  and  guard  the 
front  platform  as  required  by 
ordinance  ;  negligence  of  com- 
pany held  to  be  a  question  for 
jury.  Archer  ».  Fort  Wayne  & 
E.  R.  Co.  (Mich.),  50. 

Front  platform ;  duty  of  street 
railway  company  to  provide 
guard  for,  55  ». 

lojury  while  alighting  from  cable 
car.  Sudden  starting.  Ques- 
tion for  jury.  61  n. 


PASSENGERS. 
Street  BMlvr&y^Cofttinurd. 

Passenger  coming  in  contact  with 
post  near  track.  50  ft. 

-' — falling  off  front  platform  of 
car.  Evidence  of  negligence. 
60  «. 

on  street  car  coming  in  con- 
tact with  truck  in  street,  49  n. 

Railroad  crossing.  Passenger  in- 
jured while  fleeing  from  proba- 
ble danger.  61  n. 

Riding  on  fiont  platform  of 
crowded  car;  contributory  neg- 
ligence of  passenger  a  question 
for  jury.  Archer  i.  Fort  Wayne 
&  E.  R.  Co.  (Mich.).  50.  » 

Sudden  starting  of  car  while  pas- 
senger is  boarding  it.     Contrib- 
utory negligence,  60  n, 
PENAL  ACTION.     See  Dkath. 
PERSONAL  INJURIES.   See  Death, 
Evidence. 

Damages  for  personal  injuries. 
See  Damages. 

Power  of  court  to  order  surgical 
examination.     See  Trial. 

Release  of  claim  for  inj  uries.     See 

PHYSICIANS.'  See  Evidence, 
Trial. 

PLANK  ROAD  COMPANY.  Sec 
Street  Railway. 

PLEADING.  See  Equity.  Forfeit- 
ure. 
Cumulative  acts;  demurrer  to 
part  of  count  not  sustained 
where  clause  objected  to  is  only 
one  of  several  acts  alleged. 
Louisville  &  N.  R.  Co.  v.  Hall 
(Ala.),  170. 
Personal  injuries;  plaintiff  need 
not  plead  expenses  for  medical 
treatment  as  separate  causes  of 
action.  Northern  Pac.  R.  Co. 
V,  Hess  (Wash.),  gi. 

PROXIMATE  CAUSE.  See  Dam- 
AGES,  Death,  Master  and  Ser- 
vant, Negligence,  Trespassers 
ON  THE  Track. 

RAILROAD  COMMISSION. 

Statute  compelling  railroad  com- 
panies to  bear  salaries  and 
expenses  of  commission  held 
constitutional.  Charlotte.  C.  & 
A.    R.   Co.   V,   Gibbes  (U.   S.), 

595. 
RATIFICATION. 

Wrongful  acts  of  servants.  See 
Master  and  Servaut,  Torts  of 
Servants. 
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KIXEIVERS. 

Action  for  personal  injuries  sus- 
tained before  appotaiment  of 
receiver,  673  n. 

Agreement  between  receiver  and 
bondholders  that  claim  of  third 
party  shaii  have  priority,  held 
not  to  preclude  court  from  aU 
lowing  expenditures  for  repairs 
and  improverae.its.  Stale  v. 
Ea:»i  Line  &  R.  R.  R.  Co.  (Tex.). 
650. 

Appointment  by  stale  court  after 
appointment  has  been  made  by 
federal  court.  6S2  n. 

Fov¥er  of  court  to  appoint  re- 
ceiver in  adjudging  lorfeitare 
of   corporate    franchises,  6S2  m. 

Who   wi.I   not   be  appointed 

receiver,  6S2  n. 

Certiticates;  Court  of  Chancery 
may  create  liens  by  issuing, 
which  displace  preexisting 
liens.  State  v.  East  Line  &  R. 
R.  R.  Co.  (Tex.),  656. 

estoppel  of  purchase  at  fore- 
closure sale  to  deny  validity, 
664  n. 

intenrention    by  holders   of. 

Admission    of     their     validity 
Premature  suit.     Parlies,  664 m.  \ 

Court    of    Chancery    may    make] 
necessary    expenses    a    charge  [ 
against   property,  when  income 
is    insurficicni.     State    r.     East 
Line  X'  R.  R.  R.  Co.  (Tex.),  656. 

Distribuiion  of  charges  for  sup- 
plies where  two  or  more  divis- 
ins  wero  sold  separately. 
Kneeland  v.  Bass  Foundry  A, 
Works  (C.  C).  675. 

Foreclosure  sale.  Assumption  of 
liabilities  by  purchaser.  Allow- 
ance of  demands  against  re- 
ceiver, 6S2  «. 

Jurisdiction  of  federal  court. 
Controversy  over  rolling  stock 
retained  by  receiver.  Citizen- 
ship of  parties,  6S2  n. 

Action     to     recover     double 

damages    for    slock   killed    by 
railroad    in  hands   of   receiver, 

673  «. 

Levy  of  attachment  on  property 
after  appointment  of   receiver, 

674  «. 

Liai>iliiy  of  company  on  canse  of 
action  which  accrued  against 
receiver,  673  if. 

of  receiver  for  injuries  re- 
sulting   from    defective    track. 


REC  EWZKS^Continaud. 

Action  for   death.     Texas  sUt- 
nie,  673  H. 

of  receiver  on  prior  con  tracts 

of  company,  673  n. 

Mortgagees  of  road  have  no 
greater  interest  in  earnings 
than  unsecured  creditors,  un- 
less they  have  taken  possession 
of  property  or  had  receiver  ap- 
pointed. State  V.  Easi.  Line  & 
R.  R.  fL  Co.  (Tex.).  656. 

Overflow;  action  against  receiver 
for.  75  If. 

Payment  of  claims.  Construction 
of  term  *'  wages  of  employes." 
Services  of  coansel  not  in- 
cluded, 681  n. 

Pending  action  for  trespass 
against  railroad;  receiver  can- 
not be  substituted  for  company; 
action  is  not  maintainable 
against  him.  Decker  v.  Gard- 
ner (N.  Y.),  683. 

Power  of  receiver  to  purchase  00 
credit,  63 1  n. 

Priorities.  Order  giving^  priority 
to  claim  after  sale  of  road. 
Right  of  purchaser  to  appeal, 
6S1.  ft. 

—^Supplies  purchased  by  re- 
ceiver ordered  paid  out  of  pro- 
ceeds of  foreclosure  sale  ia 
preference  to  bondholders, 
kneeland  v.  Bass  Foundrv  M. 
Works  (C.  C),  675. 

Priority  of  claims  for  ser- 
vices by  attorney  on  behalf  of 
receiver,  681  if. 

Purchase  of  rolling  stock  and  ma- 
terials by  receiver;  condition  of 
road  held  to  warrant  court  in  al- 
lowing. Slate  V.  East  Line  ft 
R.  R.  R.  Co.  (Tex.).  656. 

of  rolling  stock  by  receiver, 

681  If. 

—  of  rolling  stock;  contract  for, 
made  by  company*  Right  of 
receiver  to  return  property  on 
complying  with  terms  of  con- 
tract. Sunflower  O.  Co.  tr  Wil- 
son (C.  C).  664. 

of    rolling  stock.      Receiver 

held  entitled   to   recover  money 
due  on  contract  made  with  com- 
pany.      Sunflower    O.    Co.    v. 
Wilson  (C.  C),  664. 
RELEASE. 

Action  for  death.  Release  of 
right  of  action  by  party  prior  to 
his  death,  15  m. 
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R  ELEASE—Cff/ifinuft/. 

Employe  receiving  money  from 
relief  association,  500  ti. 

Employes'  relief  association;  in- 
jured employe  executing  re- 
lease to  railroad  company  ac- 
cording to  rules  of  association 
cannot  avoid  it,  when  ?  Spitze 
V.  Baltimore  &  O.  R.  Co.  (Md.), 
495. 

Personal  injuries ;  action  by 
minor  after  execution  of  release; 
value  of  artificial  limb  as  a  set- 
off, 502  n. 

compromise  of  claim  ;  accord 

and  satisfaction;  executory 
agreement,  502  n. 

Effect  of  release,  45  n. 

—^Failure  of  employe  to  read 
receipt  releasing  company  from 
liability,  501  n. 

—  Release  executed  by  em- 
ploye ;  want  of  consideration, 
501  ft. 

Release      obtained      without 

consent  of    plaintiff's   counsel, 

45  «. 

Release    of    claims    against 

railroad  companies  on  account 
of,  42  H. 

— ^  Release  of  one  corporation, 
when  not  a  release  of  corpora- 
tion sued,  502  n. 

Release  procured    by  fraud, 

misrepresentation,  or  undue  in- 
fluence, 43  n. 

— ^  Release  signed  by  employe 
who  did  not  know  its  contents 
and  who  could  not  read,  held 
not  invalid,  no  fraud  being 
shown.  Spitze  v,  Baltimore  & 
O.  R.  Co.  (Md.),  495. 

—  Release  signed  by  incapaci- 
tated person,  42  n. 

— —  Release  signed  by  woman 
who  feared  bad  results  from  her 
injuries,  under  advice  of  others; 
held  to  be  binding,  although  the 
result  which  she  feared  oc- 
curred. Eccles  V.  Union  P.  R. 
Co.  (Utah).  38. 

Rule  that  regular  compensa- 
tion covers  all  risks  and  that 
employe  shall  not  be  entitled  to 
damages  for  injuries,  not  bind- 
ing on  employe  unless  expressly 
agreed  to.  Georgia  Pac.  R.\Co. 
V,  Dooley  (Ga.),  437. 

settlement      of     employe's 

claim;  agreement  to  give  em- 
ployment, 502  n. 


RELEASE— CV?wA««^^. 

Personal  injuries,     Validity  of  re- 
lease  generally,  42  n. 
REMOVAL  OF  CAUSES. 

Deposition  taken  after  cause  bad 
been  removed  admissible  in  ev- 
idence on  trial  in  state  court 
after  subsequent  remand.  Mis- 
souri Pacific  R.  Co.  V,  White 
(Tex.).  206. 
State  court  does  not  lose  jurisdic- 
tion when  U.  S.  court  fails  to 
entertain  jurisdiction.  Knahtla 
V.  Oregon,  S.  L.  &  U.  N.  R.  Co. 
(Or.).  116. 
ROLLING  STOCK. 

Contract   for  purchase  of  rolling 

stock.  See  Contract,  Receivers. 

RULES  and  REGULATIONS.      See 

Master  and  Servant. 
SALE. 

Foreclosure  sale.     See  Receivers. 
SERVICE  OF  PROCESS.     See  Offi- 

cers  and  Agents. 
SPEED.     See  Evidence. 
SPECIAL  FINDINGS. 

Right  of  party  to  have  proposition 
answered  ;  discretion  of  trial 
court  in  this  matter  is  not  re- 
viewable. Knahtla  v.  Oregon, 
S.  L.&  U.  N.  R.  Co.  (Or.),  116. 
STATION. 

Mandamus  to  compel  erection  and 
maintenance.     See  Mandamus. 
STATUTE. 

Construction  of  words  in  act  con- 
ferring   franchise.     See    Fran- 

STREET  RAILWAY. 

Assault  by  street  car  driver;  ques- 
tion for  jury,  429  n. 

Assessment  of  street  railway  com- 
pany for  paving  street,  640  n. 

Forfeiture  of  charter  for  non-user 
and  abuse  of  powers.  See  For- 
feiture. 

^— -  of  franchise  for  failure  to  con- 
struct road.    See  Forfeiture. 

Franchise  to  operate  in  certain 
streets  when  opened.  Effect  of 
failure  to  construct  on  streets 
already  opened.  People  v. 
Broadway  R.  Co.  (N.  V.),  692. 

Injury  to  rassenger  on  street  cars. 
See  Passengers. 

Plank  road  ;  company  having  au- 
thority to  build  on,  when  con- 
sent of  plank  road  company  is 
obtained,  must  use  diligence  to 
obtain  such  consent.  People  v. 
Broadway  R.  Co.  (N.  X.).  692. 
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SURFACE    WATER.       Sec    Waters 

and  WATEkrorRSF:s. 
TAXATION. 
Generally. 

Aid  bonds  ;  taxation  of  railroad  to 
pay.  039  ti. 

Beneiii  lo  persoQor  property  taxed 
noi  essential  to  constitutionality 
of  tax,  609  n. 

Collection  of  taxes  against  rail- 
road ;  action  by  the  state, 
641  ff. 

County  levy  on  railroad  property; 
construction  of  Virginia  statute, 
648  ft. 

Delinquent  taxes ;  Hen  of  state 
for ;  failure  of  auditor  general 
to  conimence  proceedings  for 
collection,  641  m. 

Domicile  of  owner  of  property  ; 
stale  may  tax  property  within 
its  jurisdiction  without  regard 
to.  Denver  &  R.  G.  R.  Co.  v. 
Church  (Colo.),  627. 

Gross  receipts  of  company  leasing 
or  operating  another  road  ;  tax- 
ation of.  What  constitutes 
gross  receipts.     Tolls.  639  n. 

Illep:al  tax  ;  recovery  of.  by  pur- 
chaser at  foreclosure  sale;  estop- 
pel. 641  n. 

Indian  reservation;  railroad  built 
across,  is  subject  to  taxation  by 
territory,  /n  re  Phoenix  &  M. 
R  Co.  (Ariz.),  620. 

Personal  property  used  by  corpo- 
rations in  their  business  is  sub- 
ject to  taxation  though  such  use 
be  not  united  with  ownership. 
Denver  &  R.  G.  R.Co.  v.  Church 
(Colo.).  627. 

Rolling  stock.  Domestic  corpora- 
tion operating  cars  may  be  tax^ 
thereon  although  they  are  owned 
by  foreign  company.  Denver 
&  R.  G.  R.  Co.  V,  Church  (Colo.), 
627. 

Sale  of  railroad  property  ;  lien  of 
state  for  taxes  due  from  vendor 
company,  641  ». 

Securities;  taxation  of  ;  deduction 
of  cash  on  hand,  639  n, 
"Toils;"  under  statute  imposing 
tax  on,  company  is  liable  for 
sum  received  for  right  to  run 
trains  over  portion  of  its  road. 
Commonwealth  v.  New  York, 
P.  &  O.  R.  Co.  (Pa.).  633. 
Bqnality  and  XTniformity. 

Discrimination  between  different 
railroads,  620  n. 


TAXATION 
Equality   and   Unilbniut7~C««- 

tinued. 

Diversity  of  taxation  both  with 
respect  to  amount  imposed  and 
species  of  property  selected,  not 
inconsistent  with  uniformity. 
Pacific  Ex.  Co.  v.  Scibcri  (U.  S.). 
610. 

Double  taxation  ;  taxation  of  tolls 
received  by  one  company  for  use 
of  its  road  is  not,  although 
lessee  pays  taxes  on  its  receipts 
over  such  road.  Commonwealth 
V.  New  York.  P.  &  O.  R.  Co. 
(Pa.),  633.  .        ^ 

Express  companies  ;  laxaiioo  of 
gross  receipts  of,  held  not  un- 
equal nor  discriminating  in 
favor  of  other  transportation 
companies.  Pacific  Ex.  Co.  r. 
Seibert  (U.  S.),  610. 

Gross  receipts  for  tolls ;  statute 
taxing,  not  in  conflict  with  uni- 
formity clause  in  constitution. 
Commonwealth  v.  New  York,  P. 
&  O.  R.  Co.  (Pa.\  633. 

Railroad  commission ;  statate 
compelling  railroads  lo  bear 
salaries  and  expenses  of,  held 
constitutional.  Charlotte.  C.  & 
A.    R.    Co.    V.  Gibbes    (U.   S.). 

•      595. 

Interstate  Commerce. 

Capital  invested  in  equipment 
partially  used  outside  of  state ; 
taxation  of,  609  «. 

Express  company;  receipts  for 
business  done  within  state ; 
state  law  taxing,  does  not  inter- 
fere with  interstate  commerce. 
Pacific  Ex.  Co.  v.  Seibcrt  (U. 
S.).  610. 

Franchise  tax  proportioned  ac- 
cording to  earnings,  as  applied 
to  railroads  partly  within  and 
partly  without  the  state,  not  a 
regulation  of  interstate  com- 
merce. Slate  V.  Grand  Trunk 
R.  Co.  (U.  S.).  60a. 

Interest  in  railroad  wholly  with- 
out state ;  taxation  of  railroad 
on,  609  n. 

License  tax  on  express  companies 
as  a  regulation  of  commerce, 
619  If. 

Rolling  stock  within  borders  of 
state  may  be  taxed  by  state  al- 
though they  pass  into  adjoining 
states.  Denver  &  R.  G.  R.  Co. 
V,  Church  (Colo.),  627. 
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TAXATION. 
Interstate  Oommierc^-'ConHnued. 

Securities  of  railroad  lying  par- 
tially without  state;  taxation  of, 
609  n. 

Transportation  parties;  when  tax- 
ation of  constitutes  a  regulation 
of  interstate  commerce,  609  n. 
Assessment. 

Board  of  equalization;  assessment 
of  railroad  rolling  stock  by. 
Denver  &  R.  G.  R.  Co.  v.  Church 
(Colo.),  627. 

cannot  assess  personal  prop- 
erty of  railroad  not  used  in 
direct  operation  of  its  road. 
Denver  &  R.  G.  R.  Co.  v.  Church 
(Colo.),  627. 

Description  of  railroad  in  tax  lists; 
sufficiency  of,  641  n. 

Lands  assessable  by  the  state  and 
lands  assessable  by  local  author- 
ities, 647  «. 
••  Railroad  track ;"  what  consti- 
tutes, which  must  be  assessed 
by  state  board,  645  tu 

Right  of  way  without  superstruc- 
ture ;  assessability  by  local  as- 
sessors ;  petition  to  enjoin 
taxes  so  levied  ditmissed.  Re- 
publican V.  &  W.  R.  Co.  V. 
Chase  Co.  (Neb.).  641. 

ftolling  stock.  Authority  of  state 
board  includes  cars  w.nich  pass 
out  of  state  and  are  temporarily 
used  in  operating  other  roads. 
Denver  &  R.  G.  R.  Co.  v.  Church 
(Colo.),  627. 

What   property  of  railroad  com- 
pany is  assessable  by  state  and 
what  by  local  authorities,  645  n. 
Special  Assessments. 

Ditch  assessment ;  levy  of  against 
railroad;  injunction,  640  n. 

Drainage  benefits  ;  assessment  of 
railroad  for,  640  n. 

Local  improvements  ;  assessment 
of  railroad  for  construction  of 
turnpike,  640  n. 

Spiecial  assessment  on  railroad 
property ;  when  considered  an 
assessment  on  right  of  way, 
640  M. 

Street  railway;  assessment  of,  for 
paving  streets,  640  n, 
B&emption. 

County  court  cannot  make  agree- 
ment that  railroad  shall  be  ex- 
empt from  county  taxes  ;  agree- 
ment is  voM  although  railroad  is 
afterward  constructed  with  for- 


TAXATION.  ; 

Exemption— C9»/mtf^^. 

t  eign  capital  on  faith  of  it.  Nash- 
ville &  K.  R.  Co.  V.  Wilson  Co. 
(Tenn.),  648. 

Grain  elevator  owned  by  union 
station  company,  654  n. 

Impairment  of  contract  for  ex- 
emption made  by  state,  655  n. 

Land  grants  become  taxable, 
when,  655  «. 

Land  not  used  in  operating  rail- 
road. 654  h. 

Outlying  and  detached  lands  not 
included,  654  n. 

Outlying  property,  when  exempt, 
654  «. 

Power  to  grant  railroad  com- 
panies exemption  from  taxation, 
654  «. 

Property  used  for  **  railway  pur- 
poses." Land  rented  to  another 
company,  654  «. 

Test  of  exemption  ;  non-user  of 
lands  at  time  of  tax  sale,  654  n. 

Unequal  taxation  ;  exemption  of 
lands  held  by  railroad  company 
for  sale,  655  n. 

What    properly   is  .exempt    from 
taxation,  654  n. 
Injunction. 

Ditch  assessment  ;  levy  against 
railroad;  injunction,  640  m. 

Illegality  of  tax  by  reason  of  un- 
constitutional statute  not  a 
ground  for  injunction;  bill  must 
make  out  case  under  some 
head  of  equity  jurisdiction. 
Pacific  Ex.  Co.  v,  Seibert  (U. 
S.).  610. 

Unconstitutional   tax ;  injunction 
against  collection  of,  620  n, 
TERRITORY.    See  Indian  Reserva- 
tion. 
TRESPASSERS  ON  THE  TRACK. 
Duty  and  Liability  of  Company. 

Action  for  injury  to  trespasser; 
sufficiency  of  complaint,  564  n. 

Child.  Evidence  as  to  how  far 
child  can  be  seen  on  track, 
564  «. 

failure   of  engineer  to   take 

precautions   after  seeing  child 
on  track,  564  n, 

injury  to  ;  conflicting  or  mis- 
leading instructions,  563  n, 

injury  to;  failure  to  maintain 

fence,  563  n. 

Court  should  direct  verdict  for  de- 
fendant where  facts  are  undis- 
puted  and   it   would   set  aside 
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TRESPASSERS  ON  THE  TRACK. 
Duty  and  laiability  of  Company  \ 

— Continued.  | 

verdici  for  plaintiff.     Candelaria , 
V.    Alchison.   T.  &  S.  F  R.  Co. 
(N.  Mex.),  5^5. 

Deaf  man;  negligence  of  engineer, 
590  i«. 

Detached  car;  duty  of  company  to 
trespassers  to  station  lookouts 
to  give  warning.  Ration  v.  East 
Tennessee.  V.  &  G.  R.  Co. 
(Tenn.).  581. 

Duty  owed  by  company  to  tres- 
passer on  track,  561  n. 

Engineer  may  presume  that  tres- 
passer will  leave  track,  561  n. 

seeing   man  running  ahead 

on  a  long  trestle  is  negligent 
unless  he  uses  all  means  to  stop 
train.  Clark  v.  Wilmington  & 
W.  R.  Co.  (N.  Car.).  546. 

Engineer's     duty;    lest    of. 

where  he  sees  human  being  on 
track  in  front  of  engine.  Clark 
V.  Wilmington  &  W.  R.  Co. 
(N.  Car.).  546. 

Engineer's      negligence      is 

pro.xiroate  cause  of  injury  to 
trespasser  if  he  could  have  dis- 
covered danger  in  time  to  have 
avoided  accident.  Clark  v, 
Wilmington  &  W.  R.  Co.  (N. 
Car.),  546. 

Evidence;  declarations  of  engi- 
neer after  accident.  564  n. 

of  custom  of  people   to  walk 

on  track,  560  n. 

Injury  in  company's  yard;  public 
right  of  way;  admissibility  of 
deed  in  evidence,  561  n. 

— —  to  person  in  building  erected 
on  right  of  way  without  author- 
.  ity;      Massachusetts      statute, 
564  «. 

to  persons  standing  between 
tracks  in  company's  yard,  562  n. 

to   trespasser    on      Sunday, 

562  M. 

Licensee  on  track;  injury  to;  suf- 
ficiency of  precautions  taken  by 
engineer^  560  n. 

Negligence  in  not  stopping  train 
after  seeing  trespasser;  evi- 
dence, 561  n. 

Persons  accustomed  to  cross  track 
with  permission  of  company; 
injury  to,  560  n. 

Person  going  on  track  becomes 
trespasser  and  assumes  risk; 
company  is  only  liable  for   neg- 


TRESPASSERS  ON  THE  TRACK. 
Duty  and  laability  of  Company 

— Continued. 

ligence  after  his  presence  has 
been  discovered.  Candelaria 
V.  Atchison,  T.  &  S.  F.  R.  Co. 
(N.  Mex.).  565. 
Person  riding  on  track  on  veloci- 
pede; license  and  acquiescence 
of  company,  560  n. 
Persons  using  track  with  com- 
pany's knowledge  and  acqui- 
escence; duty  of  company  to;  in> 
structions,  559  it. 

Persons  working  on  buildiiig  in 
narrow  space  between  it  and 
railroad  track;  injury  to,  st2  »• 

Province  of  court  and  jury  to  de- 
termine what  engineer  had  rea- 
son to  believe  concerning  man 
on  track.  Clark  v,  Wilmington 
&  W.  R.  Co.  (N.  Car.),  546. 

Proximate  cause  of  injury  where 
train  broke  in  two  and  second 
section  ran  over  person  who 
stepped  on  track  after  first  sec- 
tion bad  passed.  Patton  r. 
East  Tenn.,  V.  &  G.  R.  Co. 
(Tenn.).  581. 

Signal  for  crossing;  failure  to  give; 
trespasser  cannot  take  advan- 
tage of,  562  If. 

**  Staking"  cars  resultingin  injury 
to  persons  on  track;  evidence  as 
to  ignorance  of  practice^  562  ». 

Statutory  precautions  requiring 
persons  on  locomotive  to  be  on 
lookout  do  not  apply  to  detach- 
ed cars.  Patton  v.  East  Tenn. 
V.  &  G.  R.  Co.  (Tenn.),  581. 

running  train  with  engine. in 

rear,  562  it, 

Sunday;  injury  to  trespasser  on, 
562  If. 

Train  derailed  and  run  into  ad- 
joining building,  56411. 

Use  of  company's  yard  by  public; 
license  to  crawl  under  cars, 
561 II. 

Who  are  trespassers;  persons 
walking  on  track  without  ob- 
jection, 559  It. 

—  Use  of  track  with  company's 
permission,  559  n. 
Contributory  Negligence. 

Boy  crossing  track  just  after  pas- 
sage of  train  and  killed  by  en- 
gine following  it,  588  If. 

stepping  from   one    track  to 

another     without     looking   for 
train,  587  w. 
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TRESPASSERS  ON  THE  TRACK. 
Ck>ntribator7     Negligenoe— O^n. 
tinued. 

Contributory  negligence  no  de- 
fense where  con  duct  of  engineer 
was  reckless,  591  m. 

of  trespasser  on  track,  586  ». 

Crossing  track  at  unfrequented 
place;  backing  of  train,  589  n. 

Deaf  man;  negligence  of  engi- 
necr,  590  n, 

walking  towards  approach- 
ing train,  587  ». 

Evidence  as  to  habits  of  person 
killed,  591  n. 

Failure  to  look  and  listen  after 
going  on  track  is  negligence 
precluding  recovery  in  absence 
of  negligence  by  employes  after 
trespasser  was  discovered. 
Candelaria  v.  Atchison,  T.  &  S. 
F.  R.  Co.  (N.  Mex,).  565. 

and  listen  held  such  negli- 
gence as  would  mitigate  dama- 
ges although  jury  might  not 
think  it  proximate  cause  of  ac- 
cidenL  Patton  v.  East  Tenn. 
V.  &  G.  R.  Co.  (Tenn.).  581. 

Going  on  trestle  when  train  is  due, 
5S8M. 

Irrelevancy  of  charge  as  to  con- 
tributory negligence.  591  n. 

Old  highway  at  place  of  injury 
will  not  entitle  trespasser  to 
recover,  where  he  was  not  cross- 
ing but  was  walking  along  track, 
Candelaria  v.  Atchison,  T.  &  S. 
F.  R.  Co.  (N.  Mex.),  565. 

Parent  allowing  child  to  wander 
on  track,  590  n. 

Person  stepping  from  one  track  to 
another  and  run  over,  586  n. 

Person  walking  on  track  through 
long  cut,  586  n. 

Proof  of  negligence;  when  suffi- 
cient to  overcome  defense  of 
contributory  negligence,   591  n. 

Question  for  jury  whether  person 
was  negligent  who  stepped  off 
track  to  allow  first  section  of 
train  lo  pass  and  again  went  on 
track  and  was  killed  by  second 
section.  Patton  v.  East  Tenn. 
V.  &  G.  R.  Co.  (Tenn.),  581. 

Standing  between  platform  and 
track  while  train   passes,  589  n. 

Walking  along  track  with  know- 
ledge that  train  is  approaching, 

589  «. 
Walking  on  track  without  looking 
for  train,  588  n. 


TRESPASSERS  ON  THE  TRACK. 
Contributory     Negligence— Cmi- 

tinued. 

Woman  crossing  trestle.  588  ». 

Workman  killed  while  walking 
along  track  at  narrow  place  be- 
tween steep  bluff  and  sea; 
questions  of  negligence  and  con- 
tributory negligence  for  jury. 
Noyes  v.  Southern  Pac.  R.  Co. 
(Cal.),  591. 
TRIAL. 

Argument  of  counsel;  improper 
expressions  used  by  counsel  in 
argument,  having  been  pro- 
voked and  not  necessarily  affect- 
ing verdict,  held  not  a  case  for 
reversal.  Sweet  v.  Michigan  C. 
R.  Co.  fMich.),  395.  ^ 

—  comment  on  absence  of  wit- 
nesses or  their  nonproductioa, 
held  not  to  be  error.  Missouri 
Pacific  R.  Co.  V.  White  (Tex.)» 
206. 

^—  Misconduct  of  counsel  in  ad* 
dressing  jury;  new  trial  on  ac- 
count of,  215  ». 

— -  Remarks  of  counsel  in  sum- 
ming up,  as  to  am'ount  of  dam- 
ages and  his  pecuniary  interest 
in  the  result  held  not  reversible 
error.  Missouri  Pacific  R.  Co. 
V,  White  (Tex.).  206. 

-^—  Use  of  improper  language  by 
counsel  in  argument  to  jury  in 
railroad  cases,  407  ». 

Jury  taking  verdict  in  former  trial 

to  jury  room;  judgment  not  re- 

' .    versed  on  account  of.    Georgia 

Pac.   R.   Co.   V.    Dooiey  (Ga.), 

437. 

Refusal  of  court  to  direct  verdict; 
when  exception  to  is  waived  by 
proceeding  to  trial.  Latre- 
mouille  v.  B.  &  R.  R.  Co.  (Vt.), 
265. 

Surgical  examination;  courts  have 
no  power  to  compel  plaintiff  to 
submit  to,  in  action  for  personal 
injuries.  McQuigan  v.  Dela- 
ware, L.  &  W.  R.  Co.  (N.  Y.). 
490. 

Surgical  examination  of  plaintiff's 
person  in  action  for  personal  in- 
juries. 495  H. 
TURNTABLES. 

Company  held  not  liable  for  in- 
juries to  child  playing  on  turn- 
table situated  on  company's 
own  premises  and  left  unlocked 
and    unguarded.       Daniels    v. 
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TURNTABLES— On/kiitrA/. 

New    York    &    N.    E.    R.   Co. 
(Mass.),  539. 

Company  liable  for  injury  to  child 
received  while  playing  on  un- 
guarded and  unprotected  turn- 
table. Barrett  v.  Southern  Pac. 
R.  Co.  (Cat.).  532. 

Injuries  to  children  playing  upon 
railroad  turntable,  545  n. 

Liability  of   railroad  company  for 

injuries    to     children    playing 

upon  turntables,  535  j». 

UNITED    STATES    COURTS.      See 

Removal  of  Causes. 
*     Jurisdiction.      Controversy    over 
rolling    stock    retained   by  re- 
ceiver.    Citizenship  of  parties. 

VENUE. 

Action     for     personal     injuries; 
venue  of,  511  ». 
VERDICT.    See  Trial. 

Weight  of  evidence;  verdict  not 
disturbed  merely  because  there 
is  evidence  of  an  opposite  ten- 
dency. Colorado  Mid.  R.  Co. 
V.  O'Brien  (Colo.\  235. 
WATERS  AND  WATER  COURSES. 

Bridges.     See  that  title. 

Contributory  negligence  in  plant- 
ing crops  on  land  afterwards 
overflown,  75  ft. 

Culverts  in  embankment;  duty  of 
company  to.  construct.  Texas 
sutute,  74  ». 

Damages  for  injury  caused  by  t 
flooding  land,  74  «. 

Diversion  of  water  course  by  fill- 
ing up  spring  and  construction 
of  ditch.  Mandatory  injunc- 
tion. 75  M, 

of  water  course.     Recovery 

for  loss  of  water  power  hy 
owner  of  suitable  mill  site, 
75  «. 

Embankment  obstructing  flow. 
Evidence  as  to  injury  to  other 
land  hv  flood,  yd  n. 

obstructing    flow.       Opinion 

of  witnesses  as  to  effect  of  em- 


WATERS   AND     WATERCOURSES 

— Continued. 

ban  km  en  t,  73  n. 

Flooding  land.  Acquisition  of 
right  by  prescription,  80  ».    , 

Land  protected  from  tide  water  oy 
railway  roadbed.  Removal  of 
structure.     Flooding  land,  74  «. 

Obstruction  of  water  course  by 
erection  on  embankment  on 
river  flooding  land  on  opposite 
side.  Recovery  allowed  for 
damages  sustained.  O'Connell 
V.  East  Tenn.,  V.  &  G.  R-  Co. 
(Ga.),  61. 

Overflow;  right  of  purchaser  of 
property  adjacent  to  railroad  to 
re(5over  damages  for,  73  «. 

Receiver;  action  against,  for  over- 
flow, 75  ft. 

Right  of  railroad  to  take  water 
from  stream.  Injury  to  ripar- 
ian owners,  76  ft. 

Stagnant  water;  liability  of  com- 
pany collecting.  Action  for 
nuisance,  75  ft. 

Surface  water;  action  for  causing 
overflow  of.  Statute  of  limita- 
tions, 62  ft. 

Backing  up.      Recovery  for 

permanent   injury.     When    al- 
lowed, 74  n,       • 
WITNESSES.     Sec  Deposition,  Evi- 

DENCE. 

WORDS  AND  PHRASES. 

Ambiguous  words  in  statute  con- 
ferring franchise,  must  be  con- 
strued favorably  to  pu  blic.  Peo- 
ple V.  Broadway  R.  Co.  of 
Brooklyn  (N.  Y.).  693. 

*•  Cash  on  hand."  639  n, 

'*  Children."      Nelson  v.  Galveston, 
H.  &  S.  A.  R.  Co.  (Tex.),  8. 

••  Condition  of  the  ways/*  170  m, 

*•  Railwav  purposes."  654  n^ 

••  Railroad  track."  645  fi. 

"  Tolls."     Commonwealth  v.   New 
York.  P.  &  O.  R.  Co.  (Pa.).  633. 

"  Train."  374  ««   • 

*•  Wages  of  employes."  681  ». 

"  Wilful  neglect,"  136  it. 
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